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STATEMENT OF THE ISSUES ON A.PPEA’L
1. ﬁid the Master-In-Equity erf.in de‘n‘ying. Ap'pellant.’s"clainll for ouster?

2. Did the Master-In-Equity err in its caiculation of the Respondent‘s d‘amageS?'



STATEMENT OF THE CASE

This case involves a properfy dispute bét&eén' two  sisters- Stephanibe McDe‘w
Schoumacher ("Ms. Schoumacher”"or ”Appellaﬁt") and Ffieda McDew Shorter ("Ms. Shorter” or -
"Respéndent")— concefhing cémmonly-owﬁed‘real pfoperjty and ir;lprovemen.ts iécafed at 17
Bradley Beach Road, Hil't‘on He_:ad‘Islan_d, Beaufort_C‘ounty,A South Carolina (the "Propefty"). The
- Property cénsisté of t:hree adjacent lots with a beach house (the "Houée")_located oh the middle
lot. On October 21, 2016, Appellant brought this case allegmg ;:auées of action for ...(See Camplairit‘_ ‘
.) Respondent timely filed an Answer and counterclaim fér adverse possession, and»to reccjver
property's expenses. (Answer & Coun.tevrcl.', ‘][,‘][ 12-19.) (R.p.25) Béforeﬁtrial, Appellant filed an
Amended Complaint settingbu; an addi.tional claim for ouster damages. (Amend: Compl. r,r 26-
31.) (R.p. 35). -Respon(\ien£ filed an Amended 4An§v§er and Counterclaim reitérating her

“counterclaim for adverse possession and adding a claim for quantum meruit. (Amend. Answer &

Countercl. .9 14-21.) (R.p.p. 47-48)

On March 18,_ 2(-).19, the Maétér—In—Equit}:/ hel(i_a ben;:h trial gnd,’tﬁereaftéf,'éntéred an
Or‘der on September 19, 2019 ("Orde;"‘) denying‘Appellant‘s claim for~ 6uste_r damagéé, d;:nying
Respondent‘s counterglaim for adverse possession, declaring the parties are tenants in ‘co,mmon,
an(i requiring Appellant to pay certain‘expense-s\ relatéd to the Property. '(See Ordér, Sept. 19,
2019.) (R.p.p. 5-13) .Appellant filed a Motion for New Trial and Rechsideration. (Seg Mot. for -
New Trial.) (R.p.p. 312-325) The Master-In;Equity, however, entered an order denying

Appellant's motion on November 25, 2019. Appellant 'tf_hen timely served her Notice of Appeal

on December 18, 2019, and the Notice was filed by the Court of Appeals the same date.



STANDARD OF REViEW

A claim for ouster is one in equity. See Parker v. Shecut, 359 S.C. 143, 597 S.E.2d 793 (2004)
(hereinafter "Parker If); Parker v. Shecut, 340 S.C. 460, 478, 531 S.E.2d :546,556 (Ct. App. 2000)
rev'd on other grounds,,, 349 S.C. 226, 562 S.E.2d 620 (2002); Laughon v.Q'Braitis,

360 S.C. 520, 524, 602 S.E.2d 108, 110 (Ct. Aﬁp. 2004) (all three cases applying the equitable
standérd of review to similar claims inyolviﬁg ouster). Invém» appeal frorﬁ an e‘quitable action, this
Court has jurisdiction to find facts in accordance with its own view of the preponderance of the
evidence. Id.‘Factual findings and legal conclusions in an 4equitable action are reviewed de novo.
Lewis v. Lewis, 392 SC 381,386, 709 S.E.2d 650,652 (2011). "De nova yeviéw permits appellate
court fact-finding, notwithstanding the presence of evidence supporting the trial court's

findingé." Id., 392 S.C. at 390, 709 S.E.2d at 654-55 (201 1).

| FAéTS

This case invoAl\./es a dispute over property located Bfadley Beach Road on Hilton Head

.Island\, South Carolina, which consists of three lots and a House located on the middle lot. R.p.
61, linel19-p.62, line 1,“ R.p. 113lines 21-23__) Abpellant and Respondent are sisters, (R.p.60
lineé 10-15), who were deeded, (R.p.62, lineé 5-6) the Hquse and Property as penants in common
in 1979, (Cf Amend. Campi. {,§ 3-5; Amend. Answer 4.4 2—3)‘, by their .pafents Dr. Stephen and -
:Mrs. Mary McDew, (R. p. 59 lines 23-24, R. p. .l 13, lines'2-2—25)P1.’s Ex, 1 (the "Deed").) The
Deedlgranted the Rropérty to Appellar;t and Respondent subject to "a Life Estate" in their parents.
(PL's Ex. 1.) Dr. McDe;w died on Ociober 31, 1981, (R.p. 60 lines 2—7), énd :Mrs. Mary McDew
died on March 17, 2007, (R.p. 60 lines 2-7) The P‘arties' parents took care of the House and paid

the expenses of the Property until their respective deaths. (R.p.64 lines3-13)
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Respondent has paid all expenses bf the Propérty after the»dea&h of Mrs. McDew. (R.p.
103, lines 1-6.) App‘ellvant hés not paid any expeﬁses or macie any finaﬁéial contribution towards
the maintenance and upkeep of the propérty, real estate taxes and insurance. (R.p. 64 lines 13-
15, 20-21).
App‘ellant initiated this action by filing her Complaint on October 21, 2016 alleging that
Respondent "denied [Appéllant] tﬁe cﬁrreﬁt__set of keys and sepurity code to the aforementioned
.House. [Appellant].”. (Compl. ,i 6.) Respondent filed an answer and counterclaim alleging a
cause of action for adverse pos‘session.‘( Answer & Contercl.) On Octdber 16, 2017 the parties
entered intoﬁ a Consént Order whereby the Appellant and Respondent agreed to equal access to
- the property alternatihg months. Sée O}der, Oct. 16, 2017.) Pursuant to the Consent Order,
Respondent pro;/ided Appellant with a set of keys to the house aﬁd provided the code for the
~ security system. Respondent testified that she heve; had the locks changed or changed the
security code both of which had l\)ee%n the sa'me' since the barties’ parenfs were alive. (R.p. 117,
lines11-12, R.p. 120 lines 14-16). Thg fo“llo{?iﬁg sursnmér Appellant.,_‘ o‘r her relatives, ac'cessed
the houée using the keys provi&ed by the Respoﬁdent. (R.p. 77, lines 9-15)

Appellgni filed an Aménded Complaint on March 13, 2019. (See Amend. Compl.) In
response to theA Aﬁmended Complaiﬁt, Re'spondent' denied excluding Appellant from the
Property. (Cf _Answ_é‘r & Cpntercl. q | 2{ TAnswer »-& Amend. Countercl’v. I 2, 5{.)
Respondent's Amended Counterclaim, hov;/ever, realleged Respoﬁdent was entitled to adverse
possession because she "exerciséd exclusive control over the subject property . in a manner that

“is continuous, open, notorious, adverse and hostile." (Amend. Answer & Counter'c_l. 0.9q 19, 20.)

In the spring of 2009, Appellant"called Respondent to tell her of her intent to stay at the



House during 'her 40" high 'schoo\l reunion. (R.p. 66, lines 2-11) Or:that call, Appellant claimed
that Respondent told her she could not stay at the house because Respondent had changed the
code and the locks on the house and :Appellant "would not be able to’ get into the house until
[Respondent] Was.paid what she claimed [Appellant]' owed her." (R.p.66 lines 3 12) In June
2009, while Appellant was in Savannah for her reunion; she went to the Property to see if her
‘ keys to the House (which she had received from her rnother prior to her death) worked, which
they did not. (R.p. 66, lines 13-20) Appellant assumed she couldn’t get in because the locks were
changed. Appellant was unaware that the lock on the home often stuck due salt air and the
home’s proximity to "the ocean. The 2009 attempt to gain entry.into"the subject property ‘is
critical because it is the only-time Appellant alleges she had difficulty getting into the subject
residence. (R.p. “87lines ll—»13). .
Respondent‘recalled the 2009,telepho'ne conver‘sation differently than the Appellant.
Respondent testified that the 2009 call turned into an ugly argument (Appendix I p. 13).
Respondent further recalls that Appellant wanted Respondent to drive to Hilton Head and let her
into the house. (R.p. 126, lines 9-16) At that-time Respondent’s husband was seriously ill and
she was not in av position to leave him. (R.p. 115, lines l—_6). Respondent further testiﬁed that
she may have said “I’m going to change the lock’.’ and “that was out of anger” (R.p. 125, lines 7-
12). Respo'ndent claimed that she did not make good on her promise to Appellant that she
would change the locks. (R.p. 104, lines 13-24) Respondent further claimed that she did not'
change the security code to the house. (R.p. 105, lines 14—16; R.p. 117;, lines 11-12) Instead,
| Respondent attempted to explain Appellant‘sdifficulties With the lock on. the House by testifying
that, because~ of the salt air, ‘the lock rusted and had ahistor’y of -being difficult to open such that
her husband had to routinely spray WD 40 into the lock to get it to open (R.p. 107, lmes 10-14,

R.p. 123 line9 - p. 124 line 1) Respondent further testified that the lock became more difficult
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| after the Parties' mother passéd away in 2007 because they used the House less often. (R.p. 124,
* lines 16-21)
| Prior to Mrs Mafy McDew’s death, all expenses relating tQ the property were paid by

the parties" her. After Mrs. McDew’s death Respondent took on the-résponsibility of paying all
the bills related t;) Fhe property. Despite repeated requests Appeilant refused. to contribute
anything financial or ;otherwise to maintain the property. Since 2007 untﬂ the triai of this matter
in March _o.f 2019 Réspondept has personally paid all expenses related to the property. The
Appellant bélieved she was justified in not paying half the expenses because she was cut out of
 her mother’s will. The Appellant testified that “one of the things that concerned me had to do
with my mom’s“will jand the fact that my daughter and II were exclu@ed from my mother’s v;/ill
within month of her passing;” (R.p. 83, lines 9-12). |

Finélly, ‘Respondent agreed that the amounts she has claimed for paymént of propefty
taxes should Be reduced by the amouﬁt éf her corresponding tai benefit from claiming the taxes
as a deducfion. (R.p. 122, lines 2‘-6) The Parties sfipulated at trial that Réspon’dent‘s income fell
within tﬁe 15% federal income tax brackét from 2007 until the time of t"rnial and that Respondent
either claimed-or could have qlaimed- the taxes paid on the Property as de.ductions on hér federal
income taxes. (R.p. 110 line 10- p. 111, line 8) Respondent claimed a deduction on the property
tax she paid on the subject propefty only for 2017. (R.p. 111, lines 1—24) '

ARGUMENT -

The Master—Iﬁ—EqUity‘s Order should be affirmed. The faclts and evidence in this case
established Appellant's failed to pr&/e hér claim of ouster. The Mast(;r— 1n—Equity did not ér; in
its calculation of thé‘Responder}t‘s damagés by failing to account for the tax benefit from the \

possible property tax deduction.



L Th.e Master-In-Ei]uity did not Err in Denying Appellant's Claim of Ouster. l
: “-Ou'ster is the actual t,urning out or keepin'g excluded a party entitled to possession of any
real property. Grant v..Grant; 228 S.C. 86, 340 S.E.2d 791. (Ct. App. 19‘86.._.Actual Ouster of a
tenant in conimon byacote‘nant in posseSSion occurs when the possession is attended with such
circumstances as to evidence a claim of exclusiye right and title and a denial of the right of the other
tenants to participate in the profits; W oods v. Bivens, 229 S.C. 76, 354 S.E.2d 909 (1987) l3revard
v, Fortuhe 221‘ S:.Cl. ll7 69 S.E. 2d3'55 (1952). The acts relied upon to establish an ouster must be
of an unequivocal nature, and SO distinctly hostile to the rights of the other cotenants that the |
- 1ntention to desseize 18 clear and unmistakable Felder v. Flemrng, 278 S.C.327 at 330,297 S.E.2d
- [640] at 642 (1982)] Only in rare, extreme cases Wlll the ouster by one cotenant of the other -
cotenants be 1mphed from exclus1ve possess10n and deahngs with the property, such as collection of
rents and 1mprovement of the property Id., 278 S.C. at 331, 295 S.E.2d at 642
In the present case the Appellant claims she was ousted by Respondent. Appellant lived
in Washington, DC ( Rl.-p. 61, lines 17-18 ) and only attempted to visit the home one time in |
; 20‘09. (R.p. 84, lines 6—7) (R.p. 87, lines 4-13). Respondent lives in Sayannah, Georgia and no
evidence was presented that the Respondent ever barred the Appellant from entry to the propertyl
which would have .been diff_icult in .any case as Respondent lived over an hour away in
' Sayannah. (R.vp. l'l2, lines 9-16). The Appellant presented no evidence of any attempts hythe
Respondent to bar her from the property let alone eyidence of any acts of an unequivocal nature,
and so distinctly hosti-le to the rights ol the Appellant as to constitute ouster.

Aside from her. one attempt to visit the home, Appellant testified that Respondent
informed her she had changed the locks"‘ R.p. 66, lines 8-9. Respondent testified that she’
threatened to change thelloc‘ks but never did. (R.p. 125, lines 7—12). Further respondent testified
thatthe locks and security code were the same as they were when the parties’ parents controlled

the property. ‘(R.p. 117, lines 11-12, R.p. 120, lines 14-16) Appellant testified that, in 2009 she



,‘atte’mp‘ted to use keys:'sh.ev thou.g:ht w.ere onesher mother had given h_er'and was unable to access
the property and she ‘could not gaiﬁ access -vpresumably \.because "the‘. locks were cha‘n‘ged. (R.p;’i;-
66, lines 14—l9. ‘Ap,pellanthclaim's‘ ] she- h‘adn’ti ex'perienced trouble' w1th the locks before but
admits she was at the house once between 2007 and 2017 This was the only effort that the :
Appellant made to enter the home.. (R p: 87 lines 4- 18) She further testrﬁed that she d1d not
call a locksmrth, the security c‘ompany .o‘r-.make any other effort to gain access to the home (Rt ,
. 80, lines 3-6) Both respondent and Carla Neitles testified that the locks were old and:often B
stuck: du‘e_hto the prox‘i‘mity to the ocean ands}"the saltvair envlronment; Respondent testified that
her late_: husban'd yvould Carry WD 40' to loosen the locks When‘;t‘hey vlsited the home hecause the

locks often stick (R. p. 124, lines 22—25) _*Carla_ Nettles, a witness ‘for» the Respondent, testified .

i )

o at deposition and her depositionswas‘ admitted in‘to evidence admitted lnto .eridence at‘trial.(Trial
: '.Exhibit 5y Nettles, a professi’on‘al 4cleaning. person,_-.testified as a witness,for the Respondent that
_ she cleans many hom'es'on -Hilton Head and oftenuses a lubricant to unstick locks. 'Moreover,'
Nettles testified that she was hrred to clean’ ‘the subject resrdence and in fact had to spray the‘
locks in order to. gam entry mto the house (Nettles Deposrtron R p. 244 lmes 1 25 p. 245 |
| lmes 1- 12 p- 246, lmes 4 25, p. 247 lrnesQl lO) Respondent testified that her. mother had grven |
“her keys. prior to her death and that she tried’ the keys she had when she‘ went to the property in
* June 2009 R. p- l7’2,:‘»:line'sh l3‘:-l9')"Simply\'hecause "t‘he.A‘ppellant was unahle to‘work- the lock o
. does not confirm the:‘:lo'Cks were changed{: There is ‘ample eyidence that the lockstuck.' (R p-
124 lmes 22-25) The testrmony reveals that the lock rusted and had a hrstory of bemg drffrcult to .
open such that Respondent S late husband had to routmely spray WD 40-into the lock to get it to
open. (R.p..‘;a'l 07, lmes '2-19) Respondent*further testrfred'that the lock became more;’drffrcult after
the Parties’ mother passed' aWay»in_ 2‘007‘ because they use'd the House,less often. (R. p 123, lines

9-24)



Additionally, Appellant iaresented no. other evidence of overt acts to support her clairr}'
for ouster. Respondent testified that the property Qas never rented and thus no rents were
collected by anyone. (_Appendik Ip. 14). The sum total of evidence of ouster was a threat from
~the respondent that she would change the locks but, as she testified, she never did. (R p. 107,

lines 20-25, R. p. 108, lines 1-3) |
Appellantl’s claim for ouster was ‘éorfectly denied by the Master—In_thity. - The
evidence Appe:llant presented to support ‘her claim for ouster was spérse at best. Appellant
attempted t.o enter thev hofne one time (in 2009) between 2007 and 2017. "l."he Respondent was
not at the subject residence at the time and thus could impede Appellant in no way. Appellant
atterﬁpted to use keys she claimed sﬁe- had fop the house but they did nof work. When éhe failed
_to gain entry, Appellant demanded the Réspondent deliver a set of keys to her on Hilton Head.
Respondent declined as she was attending to her seriously ill husband in Savannah. Since
Appellant did not gain entry into the house she 'Was not aware if the security code had been
changed and Respondent denied she changed .it. Respondent admitted threatening to change the
lock and code but testified she never did either. Bbth the Respondent and Carla Nettles tt;stified
that the lock was difficult and o-ftenArequired lubricaﬁt to function. Therefore, it is reasonable for
one to conclude that the lock was ;imply stuck. F.ufrther, Appellant testified she never called a
locksmith or made any other efforts to enter the subject premisés. No ‘evidence was presented
that the Respondent barred the Appellant form entry to the subject residence. This was the sum
total of evidence presented to support'Appellant;s claim for ouster was Appelant’s testimony(
that keys shé thought was to the subject home didn’t work when she attempted to enter the home
in 2209. As such the Master-In-Equity’s denial of Appellant’s claim for ouster was proper and

should be affirmed.

Respondent did ﬁot admiit to ouster of Appellant
merely by asserting a claim for adverse possession

Appellant argues in her brief that “adverse possession requires ouster of co-tenants for
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lthe statutorrly prescnbed period.” The'.claims of ouster and adverse possession are mutually‘
exclusive. “Ouster 1s the actual turnrng out or keepmg excluded a party ent1tled to possess1on of
any real property Grant V. Grant‘ 288 S.C. 86 340 S.E.2d 79l (Ct. App l986) The party
, assertrng adverse possessron must show ,contrn}uous, -hostlle, ,open, _actual, n}otorious, ; and
e‘xclusive possession‘. for a ce‘rtain period of time.— Mullis v. Winchester 237 S.C. ‘487 49.1 118
S E. 2d 61 63 (1961) In South Carol1na adverse possessron may be establrshed if the elements
of the clarm are shown to exist for at least ten years. (S.C. Code § 15- 67- 10, et seq). To meet
this burden of proof ‘the %party assertrng the claim must show by ‘clear and convincing” ev1dence
he has met the requrrements for adverse possessron Davrs v. Monterth 289 S.C. 176, 180, 345
| S.E. 2d 724, 726.(19:86) In the present case Appellant refused to pay any of the expenses
related to the maintenance" insurance or property. taxes 'on.the subject property. (Appendix I ).
In add1t10n since the death of her mother 1 1n 2007 Appellant only personally attempted to visit
the site on one occasron in 2009. (R p. 84 l1nes 6-10) Conversely, since her mothers death
Respondent regularly’ checked on the property, maintained the property, pa1d taxes on the -
' property, and pa1d 1nsurance on« the property Under these facts had Respondent presented
| evrdence that this course" of action contrnued for“ten years the court may have granted respondent"
title by. adverse possessron The partres mother pard the costs of the property until her death in
,' 2007 Appellant brought this claim in 2016, less than the ten years requrred for Respondent to
'prove adverse possess1on As such the Master In- Equlty ruled that Respondent could not prevail
~on her cla1r'n for adverse.because her vexclusrve possession vvasivnotffor the requlred ten year -
period. Appellant’v‘s.claim that adverse posses'sion requires the continuous o_uster of a co-tenant

~is simply not true. _Appellant’s'ovvn,action_s in conjunction with Respondent’s exclusive control

- of the property coul’dvihavebeen su'fflcient prove adverse possession. The overt acts needed o

prove ouster are not required to prove adverse possession as Appellant contends.

Appellant assetts that by Respondentclaim for adverse possession is an admission that



Respondent. ousted -Appellant. South Carolina law contradicts Appellant’s assertion. Only in
rare, extreme cases will the ouster‘by one'cote'nant of the- other cotenants be’. implied from
exclusive possession and dealings with the'property, such as collection of rents and improvement
of the property Id 278 S C.at 331 295 S E.2d at 642 In the present case the home was never
rented and the Respondent while the respondent paid all costs for maintenance insurance and
taxes no evidence was presented that respondent ever improved the property. ’
The Appellant cites Parker. v. Shecutt 349 Sv.C.- 226, 562 S.E. 2d 620 in support of her
claim for ouster. While' the Parker court did find that an a ouster had occurred the facts were
significantly different. In Parker;'the brother, ‘alleged.to have ‘oust’ed his sister, admitted he had
changed the loCks, refused to giire his sister a'yyorking key and otherwise denied his sister access
to the property ld at 623. In the present"case’ the Respondent testified she did not change the
lock or security code. The only evidence presented that the locl.(s were changed was the
Appellant’s testimony that she attempted to use keys she thought her mother had» given her and
_.they didn’t work. Significant evidence Qas" presented that the lock stuck and was difficult to
‘work. Respondent testified that her mother had given her 'keys to,the’subject residence. As the
lock and security code had not been changed. there Was no reason for Respondent to provide a
“workin‘g key” or the secnrity code to Appellant. Unlike Parker, ‘in the present case the
_ respondent.neyer barred the Appellant from the property. In fact the Respondent lived over an
hour away and visited the property briefly to check on things once a month. As such Appellant
could go to the property any time she desired.
" The present caselis more similar to Laughon v.-O’Braitis 360 SC 520, 602 S.E.2d
108. In Laughon one sister brought an action.‘ against the- other claims. In that case the Cou‘rt of
Appeals held there was no ouster asthe plaintiff was allowed to access the property V,Whe,never
she wanted: There was no evidence presented-~‘that the Respondent in eth_present- case. ever
barred the Appellant from the property.‘ In'fact the testimon)l is quite the“opposite'. Appellant
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testified that when she was in Savannah for her 40" high school reunion she drove to Hilton

Head and tried_ to get into/the house. Shef*wasn’t"able to work the‘ lock but the scenario is
illustrative to the fact that Appell:nt had the abillty to go to the property unfettered by
Respondent who did not occupy the subject property. In Laughon.the_sister clairnlng ouster did
not assert‘the: locks were ehanged but argued'th"at she was not given akey. The Laughon court
apparently.was unmoved by this as they‘,distinguished this case from Parker where the brother
changed the lock and refused to provide a key. It would seem that the Laughon‘eourt doesn’t
require one‘co-owner to keep up with thev‘k'eys of the other or provide extra copies upon request.
The Master-In-Equity correctly denied Appellant’s motion for
reconsideration, a new trial based upon newly dlscovered evidence and
to stay
Appellant; has "also asserted? that after the trial she discoyered evidence that the -
respondent changed the locks to the subject residence. .Appellant claims that after the trial of
this case, on June 23, 2019 Appellant went to the Property and attempted to enter the house
using the keys provided to her by the Respondent pursuant to the ‘Consent Order. Upon arrival,
however, she discovered that neither of the keys would open the bottom lock on the beach house
door. Appellant argues this is prima facie evidence that the Respondent"changed the locks to the
beach house and the evidence, was not and 'could not'have.been discovered until after trial. To
the contrary;; if this was true wh‘ich Respondent denies, it most certainly could have been
discovered at any time prior to the trial in- March of 2019. Appellant was in possession of the
keys provided pursuant to the ‘Consent Order since 2017. As such: Appellant could have
adiscovered"’l that her keys no _longer ‘Wworked atany.time prior to the trial.. There is evldence that
the keys provided to the Appellant yvorked as late 'as December of 2018 Appellant’s expert,
Henri Kirsten, testified that he gained acce‘ss.to the subjeet property on December 10, v2018‘just.
two and a half months prior to the trial of this matter (Appendix I p. 9). As such, if Appellant’s

“newly discovered evidence” is to be believed the lock on the residence was
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- changed betw_een Mr. Kirsten’s visit on December 10, _2018 and June of 2019 which is when

- Appellant’s post trial‘ affidavit alleges the keys did not work.

The argument put for_th by tﬁe Appellant makes little sense. If the lock was changed,
“which Respondent cienies, it had to; be done after Mr. Kirstenfs "s.ite visit in Decembevr-201‘8.
Presumably, Mr. ‘Ki'rsten was provicied. a k‘e‘y by Appellant or her cdunsel. The only keys that all
, ;g’ree worked were those prpvided 'pursuant to “the Consent Order which allowed Appellant to |

‘

. gaih acCéss in 2017. Appellant’s testimony throughout the trial was that the locks were changed -
sometime prior to ﬁer 2009 attempt to enter ‘the property. This was the basis for Apg)ellant’s
claim of c')u.s‘ter. When the tr:ia.llCourt rejected.that :lsilrgumrerr'lt Appellant created a new argument
that fhe locké ‘Wer>e changed z\ifter the Consenf Order was entered and after Af)pellant gained
© - access using vkeyé provided by Respondent aﬁd after Aplz)ellant’s‘expef.t gai\ned accéss to thé
subject rgsidence in' December- just a two and haif months pfior to trial. By Décember. 2018,
~when Kirstg:n accesséd the residence,b the parties had been in litigat_i"‘on over two years and
enteréd a consent order to share ;the residence:, Despite. being in .Violatibn of the consent order, -
 the ﬁéspondent would have nothing to gain by chahgir}g the loéks at that stage of the
proceedings. The Master-Iﬁ—Equity correctly’ denied‘A.ppella‘nt’s motioné to reconsider for a

new trial based upon newly discovered evidence and motion to stay.

Appellant’s argument that she was entitled to a set off for damages relies entirely on her

prevailing on her claim for (\)uster and being awarded damages. The Master-In-Equity correctly

denied Appelllant"s claim of ouster making Appellants’ argument for a set off moot.

The Master-In-Equity's Order correctly calculated
the tax benefit from the possible property tax deduction.

This Master-In Equity'é Order awards Appellant a set-off for a portion of the tax-benefit

realized by Respondent from claiming the taxes for the Property as an itemized
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exemption on her income tax return in 2017, the only year respondent claimed an exemption.

Regarding the property tax deduction, the Parties stipulated as follows at trial:
“MR. CONNOR: ... Mr. Finn and I have agreed .to stipulate that
during the relevant time period in this case ... Ms. Shorter has- her
income has been in the 15 percent tax bracket and either has taken
the deduction or could have taken the deduction at that 15 percent
benefit level.
... Your Honor, if she takes the property tax deduction, she gets a
corresponding benefit to her income tax ... She gets a 15 percent

deduction benefit through her tax deduction.

THE COURT: ... All right. So that's a stipulation as well; is that
correct, Mr. Finn? :

MR. FINN Yes, Your Honor:‘ |

CRp110) -
No‘evidencelwas presented frém either the Appellant or the Responde:ﬁt regarding the
Respondent’s tax returns for th'exyears priér to 2017. As su.(':h there is no evidence how the
. subject property was tfeatedfrom an accounting perspective by Reéﬁondent’s accountants. .
While Respondent did claim the taxes on the prdperty as an itemized deduction on her tax return’
for 2017 ;hé did not in years prior. Appellant suggests thqt theoretically Resﬁondent could have
4 taken an itemized deduction on the propért(y"‘taxes paid in previous yeérs. Appellant contends
that Respondept could have taken an itemizcd‘de‘ductio.n i‘n prior years and, therefore, AppellantA
should get a"setoff. Wfthout evi‘dence as to how Respondent’s accountants treated‘the Hilton
Head property on Respondent’s tax returns i years prior, the court cannot presume that
-Respondent ;oﬁld claim the taxes on the property as an itemized deduction. Since there was no
evidence prgsented reéarding how the property was:trqated on-Respondent’s prior tax returns
.the Master-In-Equity correctly ruled i’n grantiﬁg a set offi iny for '20‘17 v;hich was the only

L

year we know Respondent claimed an exemption.
\
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A. If there was no ouster, the types of expenses Respondent is entitled to
are limited to those enforceable as liens against the Property.

Appellant' contends that if there ‘was no ouster, the types of damages respondent is
permitted to recov_er.are oni‘y those enforceable as liens against tlie property. Not surprisingly-,
Appellant'c':ites no South Carolina cases for the 'préﬁésition that “if ti];: payment by the cotenant
was nof a debt or obligation enforceable against the common [;roperty, there can be no
contribution since there was no common benefit.” ‘Respondent would assert that all of the
payments s\ubmitted by the Respondent as damages Weré for the comrr‘lon bénefit. Respondent
submitted damages for payments made to insure the subject premises. Respondent paid utility
bills for teléphon¢ water and electricity. Without functioning utilities the hofﬁe air conditioning
system would not’ function and the home would succumb to the elements and deteriorate.
Without a felephonerthé security system would not have functioned to t)rotect the home against

Ai/ntruders. Respondent submitted damages in the forﬁl :;)f payments for flood insurance and

prbperty and casualty insurance both of which were necessary for the common benefit.
CONCLUSION
For: the reasons stated above'Re‘spondent respectfully requests that this Couirt affirm the
Master—In—Equity‘s Order.

(Signature line on following page)
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Attorney for the Respondent
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