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' STATEMENT OF ISSUES ON APPEAL

1'. ;",“". Tien

- _Whether the court erred 'where it allowed the”solicitor__arreply closing vargurnent since - )

appellant, the defendant, did not present_ evidence? -

20

- Whether thé court. erred 'in'refusing to-declare. a mistrial after it improperly allowed the -
. .. B - . L . . * . * N ' \\ »,

" state to have last closing argument? S

:5"Whether the court “erred ‘when it admitted\ a"fécsrding }of a jail ISho'ﬁe call made by
'appellant where the phone call contamed profamty, racral slurs hearsay, and portrayed appellant -
as an hab1tual cr1rnlnal ‘slnce the call’s nunlmal probat1vel value was substant1ally outwelghed by "

_, the danger of unfair preJudlce under Rule 403 SCRE‘? .
.‘ Whether the: court erred when it allowed L1eutenant Geblng to testlfy that appellant had _

SN

‘ prev1ously been arrested since this'was 1nadmlss1ble bad character ev1dence‘7



STATEMENT OF THE CASE

‘On May 23 2017 an Anderson County Grand Jury 1ndlcted appellant for trafﬁckmg in’ |
methamphetamme more than one hundred grams R 385 — 386. On August 22 2017 an
Anderson County Grand Jury 1ndlcted appellant for rece1v1ng stolen goods and failure to stop for
- a blue 11ght second or subsequent offense R 387 390 . N |

Appellant was tried- before the Honorable Alexander Macaulay and a Jury, October’16 —
18 2017 R. 1 R 131; R 287 R Joseph Opperman represented appellant Dav1d Wagner and
Mary Holahan represented the state R. ‘l Petitioner was conv1cted of trafﬁcking in

: methamphetamme more than one hundred grams receivmg stolen goods and failure to stop for a

blue light, second or subsequent offense R 360 . 3-18. ° '_ o g .

<
Nt

The court sentenced a_ppellant’to a mandatory term of imprisonment for t\iye‘nty-ﬁve years
for trafficking, five years for failure to stop for a blue light, and three years for receiving stolen
goods, with sentences to be served eoneurrently; R.391-393."

+ This appeal follows.



,F
A

J STATEMEN;T‘OFFACTS”» k SR

l

: Appellant had a very ser1ous add1ct10n problem > R 376 l 23 He told the court

1

“[T]hose actions that I took I’m truly sorry for And I know that it’s a little b1t late, but I d like

to’ apologlze to you and everyone here today 7 R 379 ll 20-23. Appellant sa1d he was ashamed B

’ of what he did while “under the mﬂuence of methamphetammes and “the burden that [he] putv '

on law enforcement ”R 378 l 20 379, ). l R 377 ll 11 14

N .

On November 12 2016 a pohce ofﬁcer w1th the Anderson County Sher1ffs trafﬁc umt

S N

saw appellant “d1sregard [a] stop srgn and go 1nto the wrong lane R. 100 l 20 — lOl 1. 4 R.

i

102,11 20-23. He attempted to pull appellant over, but appellant kept dr1vmg R. 103 1L 2.5

What should have been a routine trafﬁc stop tumed 1nt0 a lengthy pol1ce chase 1nvolvmg
mult1ple ofﬁcers that ended ' when- appellant s ,\tlres\ 'w_ere- ﬂatten‘ed and he .threw ‘a bag"
f.methamphetamine out the window R 383"— 384 | State’s exh1b1ts #l and #2. .Appellaht then put

up h1s hands and ‘was arrested w1thout further 1nc1dent R. 184 l 19 - 185,11 7
J

The ent1re event was captured on. the dashboard ‘cameras of two pohce ofﬁcers and the
b ‘ _

videos were adm1tted in ev1dence. The videos ‘are state’s exhlblts #1 and #2 and are on ﬁle'w1th

this Court. Three 'poli'ce‘f officers testified at trial about the details of the‘chase. R. II. 20-21; R.
150,11.22-23; R. 176, 1. 15.- %

The 'so‘licitor told the trial court its intent to offer mto ev1dence a taped phone call from
. N \ . .

the Anderson County Ja1l made by the defendant ”R. 206 L 15- 17 The recordmg is state s, A

exh1b1t #4 and is on ﬁle w1th th1s Court The phone call lasted over ﬁfteen mmutes and contamed e

few statements that were relevant to the case, namely 1) “I was Just trymg to get rid of that shit
you know and 2) “They say they found one hundred twenty grams That S what they charged'

me w1th trafﬁckmg one hundred to. two hundred grams That ain’t good ” State S exhlblt #4.

e

A



~

The majority' of the calljis' ﬁlled'with'-;p'rofanity, racial epithets, and other offensive

LTI

language: “fuck » “ghit,” f‘nigger queers State s exh1b1t #4 (1a11 phone call record1ng).

'Appellant is heard recountmg a ﬁght with another 1nmate at the _]all in wh1ch he had “b1tten‘f
someone’s face leavrng that person’ needlng stltches in the face. State s exhibit #4. Appellant is
" also heard saymg' “I need a fuckrng lawyer and expressmg fam1l1ar1ty wrth the Jall’s V1s1tat10n
pollcres and other 1nmates housed in the Jall State s exh1b1t #4 Appellant said that he was found
vlto be in possess1on of another person s -“foodzstamp card and a pollce ofﬁcer said: “Look at thlS.
piece 'of shi_t, he’s gotlfour hundred dollars andvdrug‘s"and sorneone else 'S foo\d stamp card.?";
State’s exhibit #4. ” o o
| Defense counsel obJected to the 1ntroduct10n of the recordlng in lts unredacted form
argumg it V1olated Rule 403, SCRE. R 216 11. 14- 17 R 220 ll 7- 21 The defense moved that-
the state “pare down” the recordlng to the portlons of the call the state beheved were relevant to _
the elements of the charges R 216, 11 20 24, “Those portlons of the phone call. which do go to’
the elements of the offense and do not v1olate :the rule agalnst hearsay, I have no reasonable -
‘. 'obJectlon aga1nst those portlons And if the State would l1ke to’ 1dent1fy those portlons I dont
thmk I would have a reasonable objectlon to those ” R 217 11. 13 18
-l‘However, to play the phone call in its entlrety in the envnronm'ent/ of which
my client is in jail speaking to someone, profane language is being used,
dlscussmn of hiring an attorney, suggesting that a crime has been committed,

all of those things that don't go to the elements of the offense would be more
pre]udlclal than probatlve : : :

| R 217 1. 19 25 (empha51s added)

Defense counsel objected to the portlons ‘of the recordmg that contalned hearsay be1ng
entered into ev1dence R. 216, ll 14 17 Defense counsel argued the statements “They say they
found one- hundred twenty grams and “Look at th1s prece of sh1t he’s got four hundred dollars

and drugs and someone else s food stamp card” ‘were hearsay because appellant was merely



repeatmg what someone ‘else said. R 210 11 8 19 R. 214 ll 13- 18 The tr1al court sa1d it d1d not

ﬁnd the statements to be hearsay “because he made the statement even though he was quotmg
A .

_ somebody else that what he adopted it and then presented 1t ? R 212 11.:10-13; R 249 ll 1-4.

1

However thls was not an adopted admrssmn.1 2
The court allowed thé ent1re unredacted recordlng of the. ﬁfteen mlnute phone call 1nto _
e
evidence, overruhng defense counsel’s objectron R 220 1 22 221 1. 2 R. 251 ll 18 22. '

The state entered the recordlng through L1eutenant Gebmg, who sa1d he regularly
accessed the _]all telephone recordlng database R 245 ll 3-13. The sol1c1tor asked a questlon of
AGeblng that el1c1ted testlmony of pr10r bad acts by appellant

Q. Okay. The call that you pulled on the defendant was it made two days after
~ this 1nc1dent'7 ‘ .

A It was made November 14th Yes 51r

Q On the l4th on November of 2016’7 :

!

A Yes, sit. - -
- Q. The ﬁrst call being made from the Ja1l‘7

A. Not'the ﬁrst one from the _]all The ﬁrst one durmg that partlcular arrest

sir.
.

- R 247 1. 3-10 (empha51s added) Defense counsel 1mmed1ate1y objected R. 247 1. l4 15.
Defense counsel argued “That answer 1ntroduced character ev1dence not permitted by the South - i
’Carohna Rules of Ev1dence into the record before the Jury ” R 248 ll 8- 10 RS f |

The court found the statement adm1551ble saylng 1t was cumulatlve “Well in as much as :

B3

| the Court has ruled that the telephone call would come in, I th1nk in that telephone call he refers '

I . : . It

T A party who has agreed with or concurred in an oral statement of another has adopted 1t State' o

V. Knoten, 347SC 296 312-13,555 S.E.2d 391 400 (2001)

oy



“to other incidents of his own Aincarceration,. PR 249, 11 }7‘-10.’ However',;this stateme“nt. was not .
cumulative—defense counsel "had 'Object'ed Atlo the jail itelephone "call’s admission. 'Defense
counsel moved for a mlstrlal based on Geblng s statement but the court sa1d “I deny yourl -
fm1str1al ”R 248 ll 2 3 R 250 ll 5 6 | | |
| The defense d1d not put up a case R 265 ll 3 7 The court told the Jury “The State w1ll‘-_" -
open on the law ’an.d the ev1dence and then the defense w1ll argue, and then the State will close h

R. 293,“'11,. 17»—19. The state gave 1ts closlng arg.umgnt’ an d;"then the defense.‘ Defense counsel
: _asked‘the jury to convict appellant of a lesserJincluded offenSe because there vwasno evidence
.appellant sold the drugs de11vered the dmgs or took them over the state line. R 320;11. 2- 17

\

After the defense ﬁnlshed its. closing argument the court allowed the sollcltor to reply, L

.'givin'g the -state ﬁnal closmg argument. R.'328 1L 1’1.-12. Defense counsel 1mmed1ately objected‘ L

and asked to approach the bench R. 328, 10, 15- 17 A bench conference was held and it was later;' o

put on the record that defense counsel obJected at the bench conference to the state bemg glven

‘the opportunlty to respond smce the defense d1d not put up any ev1dence R 328 11 18 19 -
\

“Your Honor we w1sh to object on the record that the State was g1ven an opportunlty to respond

-

a case, the defense should have the rlght to close out W1th its arguments” R 356, 11. 3- 13

T owe rehere”R 329, ll 4- 8

| 'after the defense rnade 1ts closmg argument It s our posmon that since the defense d1d not put’ up o |

| The Judge allowed the state to contlnue its reply argument R 328 1. 18- 20 In his reply, o .

the'sohcrtor argued ‘we drdnt say anythlng about h1m sellmg 1t . He knowmgly possessed,

- over 100 grams of methamphetamme That s under the trafﬁckmg statute’ and that S why we're — .
;-

Defense counsel moved for a mlstrlal due to the ‘state bemg glven fmal closing argument

“We do believe this may have caused some prejudlce and at th1s time we request a m1str1al.” R. o



). . _
R 356, 11, 13- 15 The court responded that under 1ts readrng of State V. Beazfy, the defendant is

‘always ‘the party w1th the mlddle argument and denled counsel’s motion for a mlstrlal R. 356,

'1 16 358111 R358 ll 2021

o :
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2 State v. Beaty, 423 $.C. 26, 813 $.E.2d 502 (2018).



. ARGUMENT -

‘ 1 ,

The court erred where it allowéd the solicitor a reply closing argument since appellant,

. the defendant, didnot present?et/idence.-_ - | S e | ) . ; :'
‘Standard of reviettl V
| Appellant subm1ts de novo rev1ew should be undertaken The appellate courts of South
Carolma review questrons of law de novo State v Adams 409 S C 641, 647 763 SE. 2d 341 -
.344 ‘(2014) “We clarlfy that appellate courts review quest1ons of law de novo, w1th no deference
1 to trial courts.” Smalls V. State 422 S C 174 181 810 S.E. 2d 836, 840 (2018) Contra State V. Ny
Mouzon 326 s C: 199 485 SE. 2d 918 (1997) In Mouzon the Court found the trial ]udge s error
in denymg the defendant who presented no ev1dence the rlght to ﬁnal closmg argument was not |
a structural error -and was ‘subject Ato harmless_ error analysrs. Id. at 204, 485 St_E.2d at 921;
Because Mouzor-z. was :de:\cided‘ hel‘ore fthe SouthCarolma :Supreme'_ Court claritied that questions. K
of law are revlewed ‘.d_e' no‘vo‘,“ appellant submrts this purely l‘egal error .should_ be{\.,suhjectll.to ‘d‘e‘_
novo rev1ew A | | | | | o N | v‘ |
Discussiatt
The rrght to last clos1ng argumentto the Jury'ls a substantlal rlght‘ the demal of whrch 1s

revers1ble error.” State V. Rodgers 269 S.C. 22 24-25, 235 S E2d 808, 809 (1977) .“In al o

/

cr1m1nal prosecutlon where a defendant 1ntroduces no testlmony, he is entltled ‘to the ﬁnal .

~

closing argument to the j Jury. ” State v. Mouzon 326 S C 199 203, 485 S E. 2d 918 921 (1997)

The defendant ina cr1m1nal case has the r1ght to reply closmg argument when he does not:, .

1ntroduce ev1dence State V. Garlzngton 90 S C 138 72 S.E. 564 566 (1911) State v. Brzsbane



‘ 2 S.CL. 451 454 (S C Const. App 1802) (1n all cases in wh1ch a cr1m1nal defendant calls no
' w1tnesses he should have the pr1v1lege of concludmg to the Jury) R
The trial court’s 1nterpretat10n of Béaty was error Beaty held that when a defendant does ‘
1ntroduce e\‘/\ldence the state has the ﬁnal clos1ng argument although the trlal Judge can restrict
- the state’s repl}'f argument to rnatters ra1sed by the defense in clos1ng to ensure that a defendant’s’
j due process rlghts are not Vlolated State . Beaty, 423 S C 26 42 46, 813 S.E.2d 502, 510 13‘ R
(2018) However Beaty left 1ntact the common law rule that a defendant ‘who 1ntroduces no..
ev1dence has the rlght to _last closmg argurnent, 5‘Pur_suant to the Vcommon law’ rule pronounced in
| :Brisbune ~and as clarifledfin Garlingroﬁ; m casesmwhlch no defendant introdzuces e&idence,‘ .
: the" defendant(’s) ‘h'ave -th"e right .to:ope‘r’i and close,butmay waiveithe right to both or m_ay
wa‘ivie opening and.preseht_ full ’argulnent after the Stat_e’sv’clo‘sj:irig' arghmehtlf; I‘a,’r at 42, 813
S.E.2d at 510 (emphasis added). - o
After defense counsel 'ga\‘/e What he correctly beheved to be the'.last closing argunfent and
‘ argued the Jury lshould only convrct .appellant of a lesser-mcluded offense the solrcrtor
. _
* improperly rephed by telllng the j Jury that trafﬁcklng 1ncluded “knowmg possessmn » The tr1al'_.

court erred When it mlsapprehended Beaty and allowed the state a reply clos1ng, because the -

defense did not put vup any eVldencg; S ,



o

The court erred in refusing to'declare a mistrial after it improperly allowed the_ state to

- have last closing argument.

Standardafreview R L ', ; ' S

A tr1al Judge s dec151on denylng a mrstrral will be reversed on appeal 1f the denlal :
amounts to an abuse of discretion. - State v. ‘Rowlands, 343 S C 454 458 539 S E 2d 717 719 ;
(Ct. App 2000) “Whether a mlstrlal is mamfestly necessary isa fact spe01ﬁc 1nqu1ry It 1is not a
mechamcally applied standard but rather is a determmatlon that must be made in the context of

)

‘the spe01ﬁc difﬁculty facmg the trial Judge ' Ia’ at 457 58, 539 SE2d at 719 (mtemal 1
' _ quotatlons and cltatlons om1tted) B ‘ |

Althoughvthe de01s1on to grant or deny a.mistrial is within the sound discretion of 'the trial
court, the appellate court must reverse the rul1ng 1f the dec1s1on was an abuse of drscretlon |
,l amountmg to an error of law State v Dial, 405 S C 247 257, 746 S.E: 2d 495 500 (Ct. App. 2013) .
. (crtmg ‘State v. Wzley, 387 S.C. 490 495 692 S.E: 2d 560 563 (Ct App 2010))
: Dtscusslon | B .
| The right to last closing “argument to'the. jury. is-a substantial»right the denial of which is
| reversible error.” State V. Rodgers 269 S. C 22 .24~ 25 235 S. E2d 808 809 (1977) “In‘'a
crrmmal prosecutlon where a defendant mtroduces no test1mony, he is entitled to the ﬁnal |

closing argument to the jury.” State v. Mouzon, 326 S C 199 203 485 S.E.2d 918, 921 (1997)

" The defendant ina cr1m1nal case has the rlght to reply closmg argument when he does not

, 1ntroduce ev1dence State v. Garlmgton 90 S C. 138 72 S. E 564 566 (1911) State v. Brlsbane R

.2 S.C.L. 451, 454 (S.C. Const. App. 1802) (in all case's in which a criminal"-defendant calls no

witnesses, he should have the privile(gelof concluding to the juty)i



Thelcour‘t’s‘“ interpretationof State v. Beaty was .error.. Beaty left intactth'e cornmon‘ law‘ :
| ‘rule that a ‘defendant "who ’introduces no -evide}nc'e h:a‘s' the right to"vlast "cllosing’ argur_nent.'
: “Purs‘uant to the cornmon law rule -pronounced in Brisbarté van‘d' as clari'ﬁed in-Garlingt‘on' m .
cases in whlch no defendant mtroduces ev1dence, the. defendant(s) have the right to open &
and. close, but may waive the right to both or- may walve openmg and present full argument" '
_ after the State’s closmg argument ” Id at 42 813 S. E 2d at 5 10 (emphas1s added)
After the defense gave what he correctly believed to be the last closmg argument and -
argued the Jury should only convrct appellant of a lesser 1nc1uded offense the state was allowed
' to 1mproperly reply, and told - the j Jury that trafﬁcking mcluded “knowmg possessmn Defense o
counsel objected and moved for a mlstrial “Your Honor ‘we w1sh to object on the record that the
State' was given an.lopportunlty to respond after the defense made' its-closing.argument; It’s our .
position that since the defense did:not put ’up a case V' the »defense‘shoul‘d_ have;the' right‘ to close
4 out with its arguments ‘We do beheve this may have caused some preJudice and at this tirne we
request a mistrial.” R. 356 11. 8 15 | o
Because the trial court erred in allowmg the state'to’ have last closrng argument when the'\"_
defense did not'introduce any ev1dence the court S fa1lure to declare' a mlstrlalrwas an abuse 'of
‘A discretlon State V. Beaty, 423 S C. 26 813 S E 2d 502 (2018), State v. Harrzs 340 S.C. 59 63 _.

f

530 S E. 2d 626 628 (2000)

11



o PN . oL, i . ’ .
R O . . v .

. The court erred when it admitted a recotding of a jail phone call made by appellant where

the phone call contain'ed profanitv”-»racial slurs hearsav and portraved appellant‘ as "ah habitual

cr1m1nal, sirice the call’s m1n1mal probatrve value was substant1ally outwerghed by the danger of

unfair Dreludrce under Rule 403, SCRE

_Standartl of review

‘- “The adrrli'ssion ',"of 'evidence.is‘.\vlthin the l'c‘ircuit court’s;tdi'sc':retion and’ vvill;"not be
" reversed on appeal absent an abuse of that d1scret10n ” State v‘ chkerson 395 S C 10'1 116,
716 S E.2d 893, 903 (201 1). “A trlal court has part1cularly wrde dlscret1on in ruhng on Rule 403 7

objectlons ”? State v. Lee, 399 S C 521 527 732 SE2d 225 228 (Ct App 2012) State 12

| . Dzal 405 S.C. 247 260, 746 SE. 2d 495 502 (Ct App 2013) (trral Judge S dec151on regardmg -

'the comparat1ve probatlve Value and prejud1c1al effect of relevant ev1dence should be reversed,‘-v,
"Or.lly m exceptrongl, c1rcumstances). ‘ o 4
.”Disleussion -

The defense c‘orrec.tlyv requeste:d.the judgerequire the state to_“pare do'wn”"- the ‘?recording ‘
to the portions of the call'the .state'belieVed v‘ve'“ire \r‘e‘levant to the'elenlents of the Charges ‘ |

’ In State v. ng, 422 S. C 47 68 69 810 S E 2d 18 29- 30 (2017) 'th)e South Carohna .
I Supreme Court found the trial Judge abused h1s d1scret10n when 1t adm1tted a Ja1l call recordrng
that vvas rrddlediwrth profanrty,_rac1a1 slurs, and 1mpermrss‘1ble: references to‘,[the- d'efendant s] _
' prior bad'act's » oo (' ) .. : ,» o o ) - |
Rule 403 SCRE prov1des “Although relevant ev1dence may be excluded if its probat1ve

. L
_ value is substant1ally outwelghed by the danger of unfalr prejudlce confusmn of the i issues, or .

- m1slead1ng the j Jury, or by- cons1derat10ns of undue :del‘ay, waste of tlme, or needless presentat1on
L

v.



of cumulatlve evrdence 2 “Ev1dence is: unfarrly prejud1c1al 1f it has an undue tendency to suggest B
a de01s10n on an 1mproper bas1s such as an emotlonal one.” State v‘ Chaeseboro 346 S C 526, |
547, 552 S.E. 2d 300 311 (2001) - :
The call is ﬁlled w1th profanlty, ra01al eplthets and other offensrve language “fuck,”
: "“shlt ” “mgger ” “queers The j Jury heard appellant recount a ﬁght with an 1nmate at the jail 1nv .,
' which’appellant had “bltten:someone s face:”'It heard appellant saymg: “I need a ﬁlckrng
lawyer and expressmg fam111ar1ty w1th the Jall The Jury heard appellant say he was found with
another person s:“food stamp card,” and a pohce ofﬁcer said: “Look at this prece of sh1t he’s got
four hundred dollars and drugs and someone else s food stamp card ? |

" The call was over ﬁfteen mlnutes long Wh1le appellant s statement “ had to get rid of

N that sh1t you know was probat1ve of hls/reason for fallure to stop for a blue llght the llmlted

‘probat1ve value of the adm1tt1ng the recordlng 1n toto was outwelghed by the unfalr prejudlce 1o,

~appellant The state presented twenty e1ght mrnutes of vrdeo footage from two cameras showrng o

¥

- appellant ﬂeelng from polrce The v1deo shows the bag of methamphetamrne berng thrown from ,
. the truck Three polrce ofﬁcers testlﬁed to the detalls of the chase The foul language used in the
call and violent and'criminal acts described therem that were unrelated to the case at hand had
the 1mperm1ss1ble tendency to suggest a declslon on an 1mproper ba51s.» |

| Moreover defense counsel correctly argued the statements “They say they found one-
, .hundred twenty grams and “Look at th_ls ple_ceof sh1t‘, -he s got‘ four hundred dollars and drugs '

L e

~ and someone else’s food' stamp card” wer_e hearsay'because appellant was merely repeatingwhat
someone else said.

* Rule 801(c), ',SCRE provides: ".‘fI-learsay’, is -a-statement, other than one made by the _

. declara'nt ‘whil‘e testifying at\the trial or .hearing,f-'offered in’evidence to prove the truth of the - - '



matter asserted;” Rnle 801’:((1)(2_),/ SCRE prevides:in relevant p'art that a statement i‘s nothearsbavy
if the “statement is offered_ against a party and ,is-‘ (B) a statement of which the party has .
manifested an' adoptton or belief in it‘s,trhth . The tr1a1 court S determmatlon that appellant s
fstaten(ients Were jriot hearsa‘y; becanée \he had _f‘adopted?? them was ‘_error. Appellants Inere “
recitation-of state_ments by ‘others,, withont ;np;e; did not 'rfender'thern ‘ac‘lqptéd.' - o

The courtabused its disefetion when 'it‘allc‘)vs./ed the entire, .nmedacted 'r'ecording of thev- L
' ﬁfteen minute phone call 1nto ev1dence since 1t ‘was unfaltly prejud1c1al and mlmmally

oy

probatlve State v. ng, 422 8. C 47 810 S E 2d 18 (2017) Rule 403 SCRE
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o 4, -

The court erred ‘when it allowed Lieutenant - Gebing fo testify that appellant had

Lo
f

previously been arrested, since this was inadmissible bad character evidence. -

Standard of r‘éview' v. 'V

3 The adrnission or exciusion 'of evidence is wrthin the drscretron .of' the triat court:and witl
" 'not be reversed on appeal absent an abuse of that d1scret10n State v, Saltz 346 S.C. 114 120
N 551 S.E.2d 240, 244 (2001) An abuse of d1scret10n occurs when the tr1a1 court’s ruhng 1s based
on -an error of law. State V. McDonald 343 SC 319 325 540 SE2d 464 467 (2000) |
Ev1dent1ary rulings of the trial court w1ll not be reversed on appeal absent an abuse of dlscretlon ‘. |
»‘ v_'or the commlss1on of legal error whrch results in prejudlce to . the defendant Stctte V.

‘ 'Mansfeld 343 S. C 66 77 538 S E: 2d 257 263 (Ct App 2000) |

Dtscusswn BRI
Evi_dence‘of ~other crimes by‘“the"a‘dcused".i's“nof_a‘dmissible; to :‘-raise.: an.infer_ence 'of a ."":
'_ k de‘fendant’s guilt of: the particularcrime{charg'ed. The e‘ffél:r of such evidence'.“is to predispose |

—— < o

. the mind of the Juror to belleve the prlsoner gullty, and thus effectually to str1p h1m of .the
‘ presumptlon of i 1nnocence ”? State V. \Lyle 125, S C 406 118 S, E. 803 807 (1923) Rule 404(b)
SCRE provides: “Ev1dence of other crimes, wrongs ‘ or acts is not admrssrble to prove the
.character of a person in order to show action”in conformlty therew1th It may, however ‘be 4‘ |
“admissible to show motrve,- 1de.nlt1tv,"the ex1stence of a cornrnon scheme Orvplan, the absence of
~ mistake or accident, or intent.” _' c ey | l
‘ If the‘ court does 'not Jclle"arlyA 'perceiveb.‘t‘thel: l‘o:gi'c}al ’.re'levancy bet_ween th‘e" extfaneous -

criminal-transaction and the-crime' ‘charged,'. the accused should be: given the benefit of the
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LR

doubt and the ev1dence should be rejected State V. Brooks 341 S. C 57, 61, 533 S E. 2d 325
| 327 (2000) (emphasis added) B |
In order to adm1t- ev1dence of bad acts not resulting in‘con\riction the trial court-nmust as
. a threshold matter “determlne whether the proffered eV1dence is relevant ” State‘v Clasby, 385 |
- | S.C. 148, 154 682 S. E 2d 892, 895 (2009) If the tnal Judge finds the ev1dence to be relevant the
judge must _then determ1ne whether the bad‘act- evldencels admlssrbleunder the terms’ of Rule | "
\ 404(b) to show, ‘inter 'ali-c_'z,v the exlstence of a common sdrléme,: or plan Id. If the-testimo‘ny'is;"
'relevant and proffered fof a perrnissible '.pu‘r(p‘ose: the trfal 'co..urt rnust next conduct-a balancing . -
test, pursuant to Rule 403——where the testimony’s probatlve value is substantrally outwelghed by
the danger of unfalr prejud1ce the tr1al court may exclude it. State v. Gzllzan 373 S.C. 601 611
646 S.E.2d 872, 877 2007). S | . " S o |

Lt Geblng said th1s phone call was “Not the ﬁrst one from the jail. The ﬁrst one dur1ng
 that partrcular atrest, sir.” R. 247, 11. 9- 10 There was no log1cal relevancy between Geblng S
statement that appellant had been arrested prevrously and the case at hand. The jury heard bad. :
character evidence about appellant that was 1mperm1ss1blewbecause it had no probatrve value.

‘The court sa1d it had prev1ously ruled that the _]all phone call referred to prlor arrests of
. appellant and wasadm1s~s1ble so Geb1ng s testlmony was cumulat1ve to the jail call R. 249 ll 7-
-10 ThlS was error—ewdence 1s only cumulatwe if the party d1d not Ob_]CCt to its adm1ssmn the
first tlrne. Lieutenant Gebrng s test1mony was.not cumulatwe since defense counsel had objectedf a |
to the jail call’s adrniss'ion'. ) | o L |

' Th1s statem'ent twas inadm.issible;bad character e\./"idehce'with_no lo'gical”lrelevancy,to:the ‘

.case,~ 'which predisposed - the jury. “’effectually to. str1p [a\pp:ellant] of the .presulmp_tion' of

 innocence.” State v. Lyle, 125 S.C. 406, 118 S.E. 803, 807 (1923); Rule 404, SCRE.



CONCLUSION

Based on the foregoing arguments, appellant respectfully requests this Court reverse his

convictions and sentences and remand for a new trial.

apda K. Delany
Appellate Defender
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This 6th day of March, 2019.
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