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See also Dempsey v. State, 363 S-E- 365, 610 S-E.2d 812 (2005), State v.

Gourdine, 322 S-E. 396, 472 S-E. 2d 241 (1991).

For a defendant to be entitled to a jury instruction on a lesser included

offense, there must be some evidence in the record that would tend to show

that the defendant is guilty of the lesser rather than the greater offense-

State v. Fields, 356 S.C. 517, 589 S-E-2d 792 (CT- app. 2003), State v-

Funchess, 267 S-C. 427, 229 S-E-2d 331 (1996).

ARGUMENT V

Trial counsel was ineffective for failure to request charge of accident

along with the manslaughter charge- State v. Rocgers, 766 S-E- 360, formerly

203k 309 (c)

ARGUMENT VI

Trial counsel was ineffective for failure to request 'dense of habitation-

The defense of habitation is analogous to self-defense (which was charged,) and

should be charged when defendant presents evidence that he was defending

himself from imminent attack on his own premises- State v- Sullivan, 547

S-E. 2d 183 (S.C. 2001); State v. Lee. 362 S-E. 2d 24-

ARGUMENT VII

Trial counsel was ineffective for failure to ask for additional instruction

of withdrawal, after provocation of conflict. as reviving right of

self-defense 55 A-L.R 3rd 1000, 1003 and 26 American Juresprudence page 272,

section 171 (1974) to go back with the jury during deliberation- State v.

Starnes, 213 S-C. 3)4, 49 S-E. 2d 209; State v. Graham, 260 S-C- 449, 196

S - E - 2d 495 (1973).

ARGUMENT VIII

Trial counsel was ineffective for failure to produce evidenceS&f 911 call
' V1

which in turn prejudiced rAj-,pi4cant to thewhich was in favor of Applicant,

jury-

C i
ARGUMENT Ik

Trial counsel W3s ineffective by not cringing up one tim^defense of

habitation or protection of person and property during pbetriaS. or trial,

resulting in deficient defense and not used for appeal. Drayton fv> Evatt, 3l2

S.C. 4, 430 S-E- 2d 517 (1993).
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ARGUMENT X

Trial counsel was ineffective for failing to do legal research to

familiarize himself with case law similar to and of the exact nature of the

Applicant's crime. Trial counsel lead Applicant to believe his case was unique

knowing Applicant was uninformed in case law and legal matter. A breech of his

ethical oath.

10(b)

Ineffective Assistance of Appellate Counsel-

1Kb)

ARGUMENT I

Counsel was ineffective for failure to argue issue of immunity properly

consistent with trial under protection of persons and property act resulting

in Applicant being denied issue on direct appeal unf ringed on Applicant's due

process. Outcome of direct appeal would haa bean different had counsel not

been deficient. Ezeil v. State, 34^^12, 548 3-E-2d 852 (2001)-
ARGUMENT II

Because of error in briefs of the Attorney General's direct appeal and writ

of certiorari, appellate counsel was ineffective for allowing thew .o be

introduced for review.

ARGUMENT III

Appellate counsel was ineffective for not bringing on direct appeal the

fact of the trial court error of not charging the jury Involuntary

Manslaughter in Applicant's trial-

c
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG

C/A NO. :Michael A. Rogers/ #348110

Applicant.

v.

State of South Carolina.

Respond en t- PROCF OF SERVICE

I. Michael A. Rogers, (Applicant), hereby certify that I have this day

served my application for Post-Conviction Relief with attachments upon the

Spartanburg County Clerk of Court Office at the address listed bellow, by and

through Perry Correctional Institution's Legal Mail System.

Spartanburg County Clerk of Courc's Office

M. Hope Blackley, Clerk

P.O. Box 3483

Spartanburg, 5.C. 29304

s/SUBSCRIBED AND SWORN TO before me

This /H day of
Ms

Michael A- Rogers

(Applicant)k&ym&v G^|ju4Jl|
MyCommirbon

Notary:

Expire September 25, 0133

c.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE SEVENTH JUDICIAL CIRCUIT

COUNTY OF SPARTANBURG )
)

Michael Anthony Rogers, #3481 10, ) Case No.: 2015-CP-42-3862

)
Applicant, )

) RETURN

)v.

)
State of South Carolina, )

)
Respondent. )

Respondent, making its Return to the Application for Post-Conviction Relief (PCR) filed

on September 16, 2015, would respectfully show this Court:

I.

Michael Anthony Rogers ("Applicant") is presently confined in the South Carolina

Department of Corrections pursuant to orders of commitment of the Clerk of Court for

Spartanburg County. Applicant was indicted at the March 2011 term of the Spartanburg County

Grand Jury for murder (201 l-GS-42- 1933). Clay T. Allen, Esquire, represented Applicant. On

October 4-6, 201 1, Applicant proceeded to trial before the Honorable J. Derham Cole and a jury.

The jury found Applicant guilty of the lesser included offense of voluntary manslaughter. Judge

Cole sentenced Applicant to imprisonment for a term of 21 years.

Applicant filed a timely notice of appeal. Carlyle R. Cromer, Esquire and Robert M.

The South Carolina Court of Appeals

affirmed Applicant's conviction. State v. Rogers. Op. No. 2014-UP-332 (S.C. Ct. App. filed

September 17, 2014). A Petition for Rehearing was filed on Applicant's behalf, which was

subsequently denied by the Court of Appeals on October 23, 2014. On December 4, 2014,

Dudek, Esquire, represented Applicant on appeal.

Applicant filed a Petition for Writ of Certiorari to review the Court of Appeals' opinion. The

Page 1 of 6
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South Carolina Supreme Court denied the petition in an order dated January 23, 2015. The

Remittitur was returned on January 29, 2015.

Attached herewith and incorporated herein by reference are the records of the

Spartanburg County Clerk of Court regarding the subject conviction, the transcript from

Applicant's trial, and Applicant's records for the Department of Corrections and appellate

records. Respondent reserves the right to amend its return upon the receipt of other relevant

records.

II.

In his Application, Applicant alleges that he is being held in custody unlawfully for the

following reasons:

1 . Ineffective Assistance of Trial Counsel, in that;
- a. Counsel failed to respond, object and appeal to

trial judge's pretrial decision on the matter of
immunity from prosecution,

b. Counsel failed to properly preserve the issue of
immunity from prosecution for appellate review,

c. Counsel failed to request instruction on lesser
included offense of involuntary manslaughter,

d. Counsel failed to request charge of accident
along with manslaughter charge,

e. Counsel failed to request defense of habitation,
f. Counsel failed to ask for additional instruction

ofwithdrawal,
g. Counsel failed to produce evidence of 91 1 call

which was in favor ofApplicant,
h. Counsel failed by not bringing up one time

defense of habitation or protection ofperson and
property during pretrial or trial,

i. Counsel failed to do legal research to familiarize
himself with case law similar to and of the exact
nature of the Applicant's crime,

2. Ineffective Assistance of Appellate Counsel, in that;
a. Counsel failed to argue issue of immunity

properly consistent with trial under protection of
persons and property act,

Page 2 of 6
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b. "Because of error in briefs of the Attorney
General's direct appeal and writ of certiorari,
appellate counsel was ineffective for allowing
them to be introduced for review,"

c. Counsel failed to bring to light the fact that the
trial court errored in not charging the jury with
involuntary manslaughter.

III.

Respondent submits Applicant's allegations of ineffective assistance of counsel are

without merit. In a PCR action, Applicant bears the burden of proving the allegations in his

application. Butler v. State. 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges

ineffective assistance of counsel as a ground for relief, Applicant must prove that "counsel's

conduct so undermined the proper functioning of the adversarial process that the trial cannot be

relied upon as having produced a just result." Strickland v. Washington. 466 U.S. 668 (1984);

Butler. 286 S.C. at 442, 334 S.E.2d at 814.

In evaluating allegations of ineffective assistance of counsel, the reviewing court applies

the two-pronged test outlined in Strickland. 466 U.S. 668; Cherry v. State. 300 S.C. 115, 117,

386 S.E.2d 624, 625 (1989). First, the Applicant must prove that counsel's performance was

deficient. Under this prong, the court measures an attorney's performance by its "reasonableness

under prevailing professional norms." Cherry. 300 S.C. at 117, 386 S.E.2d at 625 (quoting

Strickland. 466 U.S. at 690). The proper measure of performance is whether the attorney

provided representation within the range of competence required in criminal cases. Butler. 286

S.C. at 442, 334 S.E.2d at 814. "Counsel is strongly presumed to have rendered adequate assis

tance and made all significant decisions in the exercise of reasonable professional judgment." Id.

(citing Strickland. 466 U.S. at 690). The Applicant must overcome this presumption to receive

relief. Cherry. 300 S.C. at 118, 386 S.E.2d at 625. Second, Counsel's deficient performance

Page 3 of 6
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must have prejudiced the Applicant such that "there is a reasonable probability that, but for

counsel's unprofessional errors, the result of the proceeding would have been different." Cherry.

300 S.C. at 117-18, 386 S.E.2d at 625.

Applicant can satisfy neither requirement of the Strickland test. However, the allegation

of ineffective assistance of counsel probably raises questions of fact that the record does not

conclusively refute. Accordingly, Respondent requests an evidentiary hearing to fully resolve

this issue. See Sharper v. State. 279 S.C. 264, 305 S.E.2d 247 (1983).

IV.

The allegation that appellate counsel was ineffective is without merit. Respondent
\

contends that Applicant's appellate counsel rendered adequate assistance and provided

representation within the range of competence required by appellate attorneys. A defendant is

constitutionally entitled to the effective assistance of appellate counsel. Evitts v. Lucev. 469 U.S.

387, 105 S.Ct. 830 (1985). Where ineffective assistance of appellate counsel is alleged,

Applicant must show that appellate counsel's performance was (1) deficient; and (2) that there

was prejudice from the appellate counsel's deficiency. Southerland v. State. 337 S.C. 610, 524

S.E.2d 833 (1999). To be effective, appellate counsel must give assistance of such quality as to

make appellate proceedings fair. Id. Appellate counsel must provide effective assistance but

need not raise every non-frivolous issue presented by the record. Id Appellate counsel has a

professional duty to choose among .potential issues according to their merit. Jones v. Bames. 463

U.S. 745 (1983). Where the strategic decision to exclude certain issues on appeal is based on

reasonable professional judgment, the failure to appeal all trial errors is not ineffective assistance

of counsel. Griffin v. Aiken. 775 F.2d 1226 (4th Cir. 1985).

When a claim of ineffective assistance of appellate counsel is based upon failure to raise

Page 4 of 6
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viable issues, the court must examine the record to determine "whether appellate counsel failed

to present significant and obvious issues on appeal." Gray v. Greer. 800 F.2d 644, 646 (7th Cir.

1986). Generally, the presumption of effective assistance of counsel will be overcome only when

the alleged ignored issues are clearly stronger than those actually raised on appeal. Id.

Respondent submits that Applicant cannot satisfy either requirement of the Strickland v.

Washington test with regard to the ineffectiveness claims against appellate counsel. However,

the allegation of ineffective assistance of appellate counsel probably raises questions of fact that

cannot be conclusively refuted by the record. Therefore, Respondent requests an evidentiary

hearing to fully resolve this issue. Sharper v. State. 279 S.C. 264, 305 S.E.2d 247 (1983).

V.

Applicant must specify any claims he intends to raise at the PCR evidentiary hearing.

Any claims not specifically laid out in this PCR application or in amendments will be opposed

by the State at an evidentiary hearing. S.C. Code Ann. § 17-27-10 et seq.; Rule 71.1, SCRCP.

All claims should be made well in advance of the PCR hearing. Because Applicant has been

appointed^ an attorney, the attorney, and not Applicant, is the only individual authorized to file

Filings by Applicant will not beamendments to this application. See Rule 11, SCRCP.

considered at the PCR hearing.

VI.

Each and every allegation contained within the application not expressly admitted,

qualified, or explained in this Return is hereby denied.

[Signaturepage tofollow\
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VII.

WHEREFORE, having made its Return, Respondent requests that a hearing be held

solely on the claims of ineffective assistance of trial counsel and appellate counsel.

Respectfully submitted,

ALAN WILSON

Attorney General

JOHN W. McINTOSH

Chief Deputy Attorney General

JOHANNA VALENZUELA

Senior Assistant Deputy Attorney General

ALICIA A. OLIVE

Assistant Attorney General

ATTORNEYS FOR RESPONDENT

Office of the Attorney General

P.O. Box 11549

Columbia, SC 29211
Telephone: (803) 734-3737

, 2016
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG )
)
) 2015-CP-42-3862

MICHAEL ANTHONY ROGERS, #3481 10,)

)
Applicant, )

)
) AFFIDAVIT OF SERVICE BY MAILvs

)
. STATE OF SOUTH CAROLINA, )

)
Respondent. )

1 . I am amemployee of the Respondent in the above-captioned action.

2. Regular communication by mail exists throughout the State of South Carolina and that
this is a proper circumstance of service by mail.

I have this day served a copy of the Return on the above-captioned matter on the
following person by depositing same in the United States mail, postage prepaid:

3.

Ms. Susannah C. Ross, Esquire

Ross & Enderlin, PA

330 East Coffee St.

Greenville, SC 29601

DATED this 1st day of July, 2016.

Ashley Haworai, Legal Assistant
For Respondent
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FORM 4

STATE OF SOUTH CAROLINA

COUNTY OF SPARTANBURG

IN THE COURT OF COMMON PLEAS

JUDGMENT IN A CIVIL CASE

CASE NUMBER 2015CP4203862

Michael Anthony Rogers, #348110 [Applicantj State of South Carolina, [Respondent]

PLAINTIFF(S) DEFENDANT(S) 	 ^	

Attorney for: | Plaintiff | Defendant

| Self-Represented LitigantSubmitted by:

DISPOSITION TYPE (CHECK ONE)

| | JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

r—71 DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a

decision rendered. ) [ See Page 2 lor additional information.
| | ACTION DISMISSED (CHECK REASON): | | Rule 12(b), SCRCP; | | Rule 41(a). SCRCP (Vol.

Nonsuit);

| | Rule 43 (k), SCRCP (Settled); Q Other:	 ________
ACTION STRICKEN (CHECK REASON): Q Ru|e 40Cj) SCRCP; Bankruptcy;

| | Binding arbitration, subject to right to restore to confirm, vacate or | [ Other: _____
	 modify arbitration award;

| | STAYED DUE TO BANKRUPTCY

| | DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

°ther:
Affirmed; Reversed; Remanded;

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: I j See attached order; (formal order to follow) [X] Statement of Judgment by the Court:

r-o

CD3:

CD
O
*"U
m

I
crj cr>

x»
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-< cn

Applicant filed an application for post-conviction relief (PCR). An order dismissing the Applicant's PCR case was
entered into on March 29, 2017. The Applicant moved to alter or amend the Order of Dismissal pursuant to Rule 59(e)
of the South Carolina Rules of Civil Procedure. After considering the Applicant's motion, the requested relief is hereby
DENIED.

This order ] 1 ends | ] does not end the case.
Additional Information for the Clerk: 	 	

INFORMATION FOR THE JUDGMENT INDEX

Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If there
is no judgment information, indicate "N/A" in one of the boxes below.

Judgment Against

(List name(s) below)

Judgment Amount To be Enrolled

(List amount(s) below)
Judgment in Favor of

(List name(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this form
may be addressed by way ofmotion pursuant to the SC Rules ofCivil Procedure. Amounts to be computed such as interest or additional

CPFORM4Cm

SCCA SCRCP Form 4C (Revised 2/17)
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taxable costs not available at the time the form and final order are submitted to the judge may be provided to the clerk. Note: Title

abstractors and researchers should refer to the official court order for judgment details.

E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.

" /*
T

2130 6/8/2017
Circuit Court Judge Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on , and a copy mailed first class or placed in the appropriate attorney's box on , to attorneys of record or

to parties (when appearing pro se) as follows:

Valerie Garcia Giovanoli

Caitlin B. Hastings
Susannah C. Ross

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

Court Reporter

Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File

Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy

of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

£3r
Q> C5
~D
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SCCA SCRCP Form 4C (Revised 2/17)
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