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STATEMENT OF ISSUES ON APPEAL

1) Did the Appellate Panel/Commission err in failing to find Ms. Rummage had
adequately proven the consequences of her admittedly compensable May 18, 2012 physical
injuries had aggravated' a preexisting péyéhological condition when: (@ tﬁe Legislature has
determined establishment of a cbmpensable aggravaﬁon‘ must be founded upon “medical .
evidence”; (b)_ she éatisﬁed this burden of proof through introduction of multiple expert opinions
“stafed to a reasonable degree of medical certainty” as prescribed by the provisions of S.C. Code
Ann, Section 42-9-35 (2015); (¢) Requndents, who were similarly obliged to meet this standard
of proof, did not controvert these corroborative medical opinions through either “expert opinion
or testimony stated to a reasonable degree of medical certainty”; (d) the record is consequently
devoid of aﬁy competent evideﬁce rebutting the multiple medical expert opinions ’Validating the
aggravation of her preexisting psychological condition; and (e) the only reasonable inference
which may be gleaned from the evidence‘colntained in the heaﬁng_ record verifies her entitlement

to treatment of this aggravated psychological condition? |

2) Did the Appellate Panel/Commiésion err in actually denying the compensabi.lity
of Ms. Rummage’s aggravated psychological condition when this adjudication process: (a) was
the product of non-medical factors (i.e. perso‘ns;ll/lay observati(;ns of the single commissioner), as
opposed to the legally mandated process réquiring resoluﬁon of this medically complex issue
througﬁ the use of “expert opinion or testimony stated to a reasonable degree of medical
certainty” in compﬁance with S.C. Code Ann. Section 42-9-35 (2015); (b) is clearly premised
upon an impermissible medical opinion generated by the single commissioner, rather than t_hé

competent medical evidence required by Section 42-9-35; (c) arbitrarily/capricioﬁsly



'c1rcumvents the explrc1t prov1s1ons of Sectlon 42 9- 35 and (d) constrtutes an. unlawful procedure'
g .'per S. C Code Ann Sectlon 1 23 380 (A)(5)(Supp 2017)‘7 L |
3) | D1d the Appellate Panel/Commlsswn err in admlttmg an Order stemmmg from a |
~ prior unrelated workers compensatlon proceedrng 1nto ev1dence for the purpose of 1mpeachment :
when the Supreme Court has ruled the use of extr1ns1c ev1dence to challenge an 1nd1v1dual’

cre_dlblhty constltutes reversible error? -



| STATEMENT OF THE CASE |
This is an appeal from the 'Februaryi 1, 2'(.)1'8.‘Order lof the South Carolina' Workers5

Compensatlon Commrssron S Appellate Panel wh1ch cconcluded Appellant V1cky Rummage 4
(a) had “falled tol prove an aggravatlon of her pre-ex1st1ng psychologrcal cond1t10n in the I_
| fashion prescrlbed by S. C Code Ann Sectlon 42 9- 35 (2015), and (b) was not entltled to recelve_
medlcal treatment and compensat1on beneﬁts due to an alleged aggravatron of her pre ex1st1ng
psychological condltron o

- ‘On May ‘187 2012 Ms. Rummage fsu"stained ‘COmpensable injuries .when she fell
backwards | stnklng her head agalnst a dofﬁng machlne w1th sufﬁcrent force to produce a.

blaceratron that was closed' (through use of glue) on site. Although she contlnued to work -

follow1ng thls trauma Ms Rummage developed symptoms 1nvolv1ng her. head neck and upperl

B back that prompted a May 30 2012 referral to the company phys101an (Dr John F. McLeod III)‘

' who * suspected some. element of concuss1on ” (See Record on Appeal p 394) Th1s phys1c1an‘

. srmllarly noted the presence of contlnued “ [t]endemess over the postenor scalp w1th mlld ,
" edema over the 51[t]_e of prevrous laceratlon in conjunctlon w1th contmued headaches whlch i
he agai'n characterized as the “suspected’? re51dual “concuss1on”, during a June 6, 20 12 follow-up
visit. (Id) | - . | |

Durmg the ensumg weeks Dr Fred D. McQueen Jr (her long time prlmary care
'phys1c1an) (a) prescrlbed Florrcet for severe headaches s1nce the fall” wh11e (b) endorsmg »— '

: obtarnmg a neurologrcal assessment wh1ch was subsequently performed per Respondents

authonzatlon on September 5 2012 (See Record on Appeal p- 371)
Aﬂer examrnmg her on that date Dr. J eff Benjamm an authorlzed neurologlst afﬁllated' :

- w1th Grand Strand Spec1alty As5001ates adv1sed examrnatlon revealed “typical symptoms of ‘
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- closed-head injury.” (See Record on Appeal p 385) In fact thlS phy51c1an S ﬁnal (November

"14 2012) note conﬁrmed h1s behef her constellatlon of symptoms were reﬂectlve of -

| "‘Traumatlc Brain Injury”. (See, Record on Appeal P. 391)

Ms. Rummage was then d1rected by Respondents to Dr. Dan1e1 L Colhns a phys1atrlst -

~ .who 11kew1se identified post -concussive svmptoms for Wthh he recommended speech therapy

(See Record on Appeal p 246) Durmg the early stages of h1s treatment, Dr Colhns was also

" informed of depresswe symptoms as well as the fact Ms Rummage had used psvchotroL‘

- medlcatlon in the past” for pre-accldent depressron (See Record on Appeal p 249)

In’ th1s connectron 1t is undlsputed Ms Rummage had a long hlstoryv .of '
depress1on/anx1ety, for which she (a) was prescnbed several psychotroprc medications by Dr.

McQueen ~ over an ' ‘extended perlod : of - tlme; but (b) never’ 'recelved either -
- psychological/psychiatric assessment or treatment Ms. RuMage hkewise did not contest Athe:
vfact she d1d not recall all details of her. medrcatlon vuse whtle under Dr McQueen s care durmg

' her December9 2013 deposmon (See Record on Appeal p 437).

leen the relevance of Ms. Rummage s pre- 1nJury medical h1story, 1nc1ud1ng the use of |

psychotroplc medlcatlon to 1dent1fy1ng the source of documented post 1nJury depress1on Dr ,

' _McQueen the med1cal expert who was most famrhar w1th both her pre and post injury

_condltlons ‘was requested to address th1s issue. Slgmﬁcantly, pursuant to questlonnalre
' responses dated March 13 2014 thrs phy3101an who had served . as her physnclan for- ;
’ approx1mately 14 years prlor to the May 18 2012 accldeut conﬁrmed (a) “Ms Rummage s:
‘ .current headaches are most probably the product of a post concuss1ve syndrome asopposed to R
the tensmn headaches for Wthh . [he] prov1ded treatment prlor to the May 18, 2012 trauma”;
‘ (b) “the nature/rntensny of Ms. Rummage s psychologlcal dlsturbance have also mcreased ina .
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manner consistent with post concussive syndrome” (c) “each of these components has been .

materlallv aggravated bv the conseguences of Ms Rummage s May 18, 2012 work related ’

"~ fall”; and (d)_the treatment modalities he had prov1ded for the “depressmn and headaches prior

to her May 18‘ 2041'2‘ vv'o'rk related fall | 'allow[ed] Ms. Ru'rnmage. to, r'emainernpl'oyed.'. L

.(See Record on Appeal pp. 380 382)

As Dr. Colllns had recommended not ~only psychologlcal evaluatlon but also
' neuropsychologlcal testmg, for Wthh no authonzatlon was tendered the undersrgned ultrmately'_
‘ (May 15, 2014) drrected Ms. Rummage to Dr Tora L. Brawley, a neuropsychologlst who (a)
noted the presence of. psychologlcal stressors that 1ncluded not only the. consequences of her

compensable ac01dent but also fam1ly issues (e g. ,'“her son attemptrng su1c1de thrs past ;

‘ November”) (b) 1nd1cated Ms. Rummage acknowledged havmg “a prlor hlstory of

depressnon” (c) found she exhlblted “severely 1mpa1red speed and accuracy of attentlon and
concentration”; (d) admrmstered the “Test of Memory Malmgerlng vvhrch “did not 1nd1cate |
mahngerrng of cogmtrve symptorns (e) nonetheless beheved “her psychiatric symptoms vvere
'51gn1ﬁcantly 1nterfer1ng wrth cogn1t10n and'therefore invalidating the tes;t.results” to the extenti
. ‘neuropsychologrcal testmg was dlscontlnued (f) recommended psychratrlc evaluatron in -
conjunction w1th counselrng for these symptoms and (g) concluded that “ [w]hlle Ms.

Rummage does have a previous hlstory of depressnon it 1s clear that her symptoms worsenedv
' 'srgmﬁcantly followrng the accrdent and should be aggress1vely treated [at] this time . | ‘[

' whrle rerteratrng] [t]ormal assessment of effort d1d not reveal attempts to mahnger ”? (See '

" Record on Appeal pp- 341 - 342)
During the course of her November 10 2015 deposition, Dr. Brawley, a seasoned-

' neuropsychologrst Who had served on the Un1versrty of South Carolrna School of Medrcme 'S
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, faculty for many year, veriﬁedt (a) “Mr. Safran ... told me he wanted me to .. seeif she was
| legit. .. to make sure that .. . [Ms. Rummage] was legitimate with her complaints” (See, Record

" on Appeal, pp 233,235 and 237); (b) he‘r.‘revieyv of “a lot of . . . medical records” indicating'Ms.

~ Rummage’s use of .VantidepreSSants-for “quite a while” (See, Record on Appeal, ppl- 234 and
237), (c) her awareness Ms. Rummage had'encountered “lots of stressbrs throughout her llfe” |

(See, Record on Appeal p- 234) (d) the Test of Memory Mahngenng was admlmstered “to look

"and see 1f she was’ g1v1ng the effort because it was clear she just wasn t»- - her cogn1t1on was

s1gmﬁcantly slowed at that t1me and she was severely 1mpa1red on those couple of short tests that

I gave her at the beg1nn1ng” (See Record on Appeal p 235); (e) Ms. Rummage “passed the o
test of Memory Malmgermg [,] a formal assessment that looks at effort” (See Record on_ |
| : Appgll Pp.. 235 236) and (t) “ . [h]ad Ms. Rummage_not passed the mahngermg test .. .:

| [she] Would . .. have said so” (actually recalhng a pr10r 1nc1dence where one of Mr Safran s

clients “didn’t pass the mal1nger1ng test” (See, Record on Appeal pp. 237 and 242)

Ms Rummage was next referred by Respondents to Dr. Thomas Gualtlerl a psychlatnst '
‘ who opmed her symptoms were not related to the May 18. 2012 trauma and 1nd1cat1ve of' |
_malmgenng As the undersrgned had serlous doubts as to thls phys1c1an s. ob1ect1v1ty, to the
- extent he had 1n1t1ally contested the referral he felt an 1ndependent psychlatnc evaluatlon Was .
warranted.A
Consequently, on Apnl 27, 2015 Ms Rummage underwent. forensw psych1atnc B
.evaluat1on by Dr. Amanda B. Salas yvho (a) reylewed extensnve records from several fac111t1es, o

mcludmg McQueen Medlcal Center (See Record on Appeal p- 326) (b) recogmzed her pl‘lOl‘

E _ ’hlstory of depressnon notmg these “, [m]edlcal records document hlstory of treatment"
'4 w1th” Prozac, Lexapro, Wellbutrm XL Cymbalta, Elavnl Serzone, Desryl and Amblen '

s .6



(See Record .on_Appeal, p. 328) () further referenced her prlor use of ant1-anx1ety'_

'medlcatlons (Atlvan and Xanax) (Id) (d) 1dent1ﬁed the presence of various depress1ve'

o symptoms as well as clinical ev1dence of th1s condltlon (See, Record on Appeal pp- 328 330)

(e) conﬁrmed “to a reasonable degree of medical certainty, e+ Ms. Rummage meets the ”

_dlagnostlc crlterla for maJor depressrve disorder” (See, Record on Appeal p- 332) (f)-

1nd1cated “ . |a|lthough she has a hlStOl‘V of depressnve mood svmptoms. her past

' documented and reported depress1ve ep1sodes have not risen to the level of seventy she is
'cu_rrently ex’per1enc1ng (Id ) (g the current Major Depress1ve D1sorder is most llkely related to

her work 1nJury” (1d. ) (h) “Ms. Rummage is not at maximum medlcal 1mprovement in regards to |

o ) 'her mood symptoms and memory 1mpa1rment” (See, Record on Appeal P 333) and (1)

treatment of th1s aggravated depress1ve cond1tlon was requlred (Id)
Inspection of _Dr Salas report also 1dent1ﬁed- various ﬂaws in Dr. Gualtieri’s

'methodology and conclusmns to wit: (a) reference in the report to an evaluation date

gDecember 11, 2014), which was four months prior to her actual visit in Aprll 2015 (Id) -

- (b) test selectlon b1as not1ng hls use of “the Pedlatrlc Neurocogmtlve Test a test designed

- <for a pedlatrlc populatlon,” rather than adults (See Record on Appeal p- 331), (c) his’

admmlstratlon of/rehance upon “the Neuropsych Questlonnarre (NPQ) [ ] an 1ntemet-based'

| “.computerlzed symptom checkhst developed by Dr Gualtlen hlmself [whlch b]y his own

- publication, . . . ‘was not developed as a dlag ostic test”’ (Id.); (d) conﬂ1ct1ng descr1pt10ns of

“Ms. Rummage (noted his report states “she appeared h1s/her stated age characterlzmg her as
| pleasant well related cooperatlve and compl1ant” whlle concludlng, w1thout explanatlon she ,
_ exh1b1ted a non-credlble clrmcal presentat1on w1th dramatlc 1ncons1stency”) (See, Record on
Appeal, pp. 330 and 467); (e) fallure “to acknowledge or offer explanatron as to why he "
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dismissed” psychomotor. retardation, which “is typical of severe depression . from being a

vahd part of his assessment and 1nterpretat1on” (See Record on Appeal p. 332) and (f) “hls_

' report stands out in such a dlvergent perspectlve in companson to the other available records

B that it leaves me perplexed as to how one is to ﬁnd any val1d1ty in his offered op1n1on whrch\ ‘

conflicts wlth the assessments of multlple medical pr0v1ders', (Drs. McQueen, Benjamin and -

- Collins) (Id.).

Dr. Brawley s1mllarly questloned the proprlety/rellablllty of Dr Gualtlerl s testlngv

._ "process and concluswns explalmng (a) | [1]t is unclear who adm1n1stered and 1nterpreted
' }A these test‘s. . This’ should be done only by a quahﬁed psycholog1st or by a tramed |
psychometnc1an under the superv131on of a quallﬁed psycholog1$t” (recallmg this phys1c1an sA-
report srmply bore h1s SIgnature whrle notlng the part1c1pat10n of a phy51c1an s assrstant) (b) 7'

" “review of the raw data . [ra1ses] concerns about the accuracy of scor1ng and 1nterpretat10n :

: (1dent1fy1ng, as an example that the sconng and 1nterpretat1on in connectlon w1th a test 1nvolv1ng,:
| M. Rummage s copymg of “complex ﬁgure were both mcorrect” “sllmply. because someone -
cannot recall any deta1ls on a delayed recall does not .render the test. 1nva11d”’, use of the

' ped1atr1c neurocogn1t1ve test” on a 55 year old is- cur1ous (c) the 1ncons1stency of hlS-

gnorlng the fact Ms Rummage s clmlcal presentatlon was consnstent with Majorl
Degressnve Dlsorder, “the number one dlagnostlc consrderatlon llsted in the mterpretlve.

/ admlmstered bv hls is office”; and (d) :

‘ the arb1trar1ness of h1s acknowledgmg the “sedatlng” effects of Ms. Rummage ] med1cat1ons yet

1gnor1ng the1r 1mpact on her cl1n1ca1 presentatlon (See Record on Appeal p. 343 345)

Slgnlﬁcantly, aﬁer being prov1ded w1th coples of the vanous reports generated by Drs |

,Gualtren Salas and Brawley, Dr. Collins, who evaluated Ms. Rummage on numerous occasions

8



over a two year period -concluded: (a) Ms. Rummage had"‘neVer exhibited any eyﬁi_dence'of',

) malmgermg, symptom magmﬁcatron or secondarv g (b) she “has -consist‘ently-exhibited'

o clrmcal evrdence of depressmn and anxrety throughout [hrs] perrod of treatment” (c) “Drs
' Salas and Brawley s observat1ons/oplnlons/conclusrons as to the legrtlmacy of Ms Rummage’s
presentatlon the source of her psychologlcal/psychratnc symptoms and current treatment needs

. are cons1stent w1th [hrs] own”; (d) “Ms. Rummage s current psvchologrcal/psvchlatrlc'

.. ‘symptoms most mbablv result from the aggrayation of her preexisting depression/anriietv :

by the consgquences of her Mav 18, 2012 compensable accrdent (e) she “requlres treatment |
" of the nature 1dent1ﬁed by Drs Salas and Brawley” (t) Ms Rummage has not reached the pornti‘.
of | maximum medrcal vlmprovement relatrve to' her." psychologrcal/psychratrrc 1nJury.A
. components” (g) “Drs Salas and Brawley S oprnrons as to Ms Rummage S rather serrous need o
'for psychologrcal/psychratrrc care are consistent vluth [hlS] v 'repeate'd recommendatronsfor

authonzatron of thls treatment” and (h) her recerpt of thlS psychologlcal/psychlatrrc treatment 1s~'

- " reasonable medlcally necessary and geared toward lessenrng the ultrmate perrod of dlsablhty _ 3

produced by the consequences of her May 18 2012 compensable ac01dent 1nc1ud1ng the causally

relates psychologlcal/psychlatrlc mjury component 1dent1ﬁed by these evaluators . .".” (See,

o ,'Record on Appeal, pp 321- 325)

Ms. Rummage was also evaluated on two occasrons by Dr Donna Schwartz Watts _

'(Maddox), a forensic psychratrrst who (a) unguestlonably reviewed medical records dating

" ‘back to 1991 clearlv notmg her recelpt of “extensrve treatment wrth Dr McQueen pre— "

- in _jgrv” (See Record on Appeal pp. 346 347) (b) certamly referenced the fact psvchotroL

.w_pﬁrovrded by Dr. McOueen prlor to the Mav 18 2012 head injury

(See, Record on Appeal p- 347) (c) 1dent1ﬁed various symptoms that were cons1stent wrth- .



. depression, as well as the fact she was’ engaging in strategies to assist her c0gnitive function”:

o (identifying “Luminous crosswords and . Candy Crush”) (See Record on Appeal, p. 348) ; 'v o
(d) “found no ev1dence that Ms. Rummage was exaggeratmg or felgmng svmptoms” (Id) ”
(e) concluded, to a reasonable degree of medrcal certamty,v.that Ms. Rummage ‘.‘had a pre— o

: ex1stmgin1stow of depressron whlch was worsened bv her work—related mjurv” (See }

Record on Appeal, p. 349) and (f) recommended psychlatnc treatment (1nclud1ng medlcatlon '

' 'management) in conJunctron W1th psychotherapy for the “Major Depress1on resultlng from the
) aggravatlng effects of her May 18 2012 compensable acc1dent (Id.). |
After reevaluatrng Ms. Rummage in the fall of 2016 Drs. Salas and Schwartz Wattsv" _
) (Maddox) conferred/relterated to a reasonable degree of medlcal certamty, Ms. Rummage had .

not “exhlblted anv ev1dence of mallngerlng, symptom magmficatlon or secondarv 2aln

‘ urlng |the1r| evaluatlons” (See Record on Appeal pp. 338 and 354) (b) « contlnues to |

o exh1b1t symptoms reﬂectlve of Ma]or Depressron and cogmtrve 1mpa1rment” (See Record on -

* ‘Appeal, pp. 339 and 355) (c) 1s-exper1enc1ng a|or depressnon and cogmtlve 1mpa1rment |

. [that] most probablv result from the consequences (dlrect cause and/or aggravatlon) of .

her May 18,2012 compensable accident” (Id ); and (d) “requlres treatment of nature 1dent1ﬁed» .

o in [thelr] respectlve reports ” (Id.).

These forensw psychlatrrsts 11kew1se agreed (a) Ms Rummage S recelpt of
‘psychologlcal/psychlatnc treatment modahtles ‘of the nature they had recommended “lsv
reasonable, medlcally necessary and gearedv toward lessemng the ultlmate perlod of "
dlsablhty produced the consequences of her May 18 2012 compensable accldent” (b) the1r

) _respectlve op1n1ons were also consistent w1th Dr Brawley S observat1ons/oplnlons/conclus1ons

~as the lﬂltlmacv of Ms | Rummage’s- presentation, the ‘sogce‘ of _her

10



’ gsychologlcal/psychlatrlc symptoms and cognltlve 1mna1rments as well as her current

- treatment needs and (c) the nature/degree of Ms.. Rummage ] causally related Major Depress1on 8
and cognltwe 1mpa1rment most‘probably proh1b1ts her from currently engaglng 1n/susta1n1ng any.
form of work activities. - (Id ). | |

Durrng the _cours'e of a November-7 2016 hearing"before the single cornmissioner Ms a

.‘ Rummage: (a) did not “denv Ihavmg] struggled wrth depressnon” prlor to Mav 18,2012

(See Record on Appeal p 164) (b) acknowledged not onlv recelgt of medlcatlon for thl .

condltlon througl_1 Dr. McQueen, but also the fact she contmued to utrhze these medlcatlons

' eadmg up to her May 18, 2012 acclden (See Record on Appeal p 165) (c) also 1dent1ﬁed '

: headaches as a pre accrdent symptom (See Record on- Appeal P 169) (d) recalled the presencer

| -. of nausea assocrated with her pre 1nJury headaches (See Record on Appeal p 170) (e) admlttedv |

her post acc1dent headaches were 1mproved through Botox mJectlon (See, Record on Appeal, p.

: 173) (f) never attempted to hlde her pr e-mlugy depressnon or. use of psvchotrop_' -

',medlcatlon from her medlcal | examiners (See Record on Appeal pp 182 - 183) (g) clearly :

' acknowledged the presence of “other stressors 1nvolv1ng famlly members before thls

. accldent” (See Record on Appeal p. 218) (h) agreed her use of psychotroplc medlcatlon dated

‘ 'back to at least 2005 (See Record on Am)eal pp 194 - 195) and (i) epeatedly/consrstently

.accepted, as fact, the content of prlor medlcal records if/when she could not remembe

: partlcular detail of her lengthy pre—mlul_y medical hlstorx (See Record on Appeal pp. 196

—200, 213 216 and 221)
In this regard Respondents also sought to.introduce a March 5, 2008 Order issued in !

connectlon w1th a prlor workers compensatlon clalm for the purpose of 1mpeachment Whlle '

the undersrgned relylng upon the South Carohna Supreme Court’s decision in Mlzell V. Glover

-',Ill11‘ o



- 351 S.C. 3.92, 370. S.E. 2d 176 (2012), objected to inclusion of this document, the s'ingle'-
R commiss_ionerb overruled the objectiqh, allowiﬁg entry of this extrinsic evidence into the hearing -
record.

~'ARGUMENTS

'L THE APPELLATE PANEL/COMMISSION ERRED IN FAILING TO
- FIND MS. RUMMAGE HAD ADEQUATELY PROVEN THE CONSEQUENCES OF

HER ADMITTEDLY COMPENSABLE MAY 18, 2012  PHYSICAL INJURIES

 AGGRAVATED A PREEXISTING PSYCHOLOGICAL CONDITION BECAUSE: (A) -

. THE LEGISLATURE HAS DETERMINED ESTABLISHMENT OF A COMPENSABLE .
AGGRAVATION MUST BE FOUNDED UPON “MEDICAL _EVIDENCE”; (B) SHE
- SATISFIED THIS BURDEN OF PROOF THROUGH INTRODUCTION OF MULTIPLE
'EXPERT OPINIONS “STATED TO A REASONABLE DEGREE OF MEDICAL

 CERTAINTY” AS PRESCRIBED BY.THE PROVISIONS OF S.C. CODE ANN.

SECTION 42-9-35 (2015); (C) WHILE RESPONDENTS WERE SIMILARLY OBLIGED

TO MEET THIS STANDARD OF PROOF, THEY:DID NOT CONTROVERT THESE
CORROBORATIVE MEDICAL OPINIONS THROUGH EITHER “EXPERT OPINION

OR_TESTIMONY STATED TO A REASONABLE DEGREE OF MEDICAL -
'CERTAINTY”; (D) THE RECORD IS _CONSEQUENTLY DEVOID OF ANY.
. COMPETENT EVIDENCE REBUTTING THE_MULTIPLE MEDICAL 'EXPERT
OPINIONS VERIFYING THE AGGRAVATION OF HER  PREEXISTING

~ PSYCHOLOGICAL CONDITION; AND (E) THE ONLY REASONABLE INFERENCE

- WHICH MAY BE GLEANED FROM THE EVIDENCE CONTAINED IN THE -
- "HEARING RECORD' ESTABLIHSES HER ENTITLEMENT TO TREATMENT OF
- THIS AGGRAVATED PSYCHOLOGICAL CONDITION o :

S.C. Code Ann Sectlon 1-23-380 (Supp 2017) Wthh governs JudlClal review 1n thls_'

- ‘context, prov1des m pertment part:

o - The court shall not substltute its Judgment for that . -
~ of the agency as to the weight of the evidence on questions of fact.’
* The court may affirm the decision of the agency or remand the
- case for further proceedings. The court may reverse or modify the
decision if substantial rights of the appellant have been prejudiced
because the administrative ﬁndlngs 1nferences conclus1ons -or
de01510ns are:

- (a) in violation of constitutional or statutory provisions;

S



.'(b) "~ in :exc'ess of Statutory authon’ty;' | 'v
(c) 'rnade up‘on unlawful procedure;'
(d)', affected by other error of,law; for] ...
. (&) arbitrary or- capricious or'character“ized by"abuse of .
dlscretlon or clearly unwarranted exerc1se of d1scret10n -

(Empha31s added)

- : A. THE _APPELLATE PANEL’S/COMMISSION’S FAILURE TO ‘
REOUIRE COMPLIANCE WITH SECTION 42 9-35 CONSTITUTES LEGAL ERROR.

Sectlon 42 9 35 prescrlbes that (a) aggravatlon ofa preex1st1ng condltlon “shall:

- [be] . estabhshed by a preponderance of the ev1dence 1nclud1ng medlcal ev1dence and (b) ¢
-v“medlcal _ev1dence _ means expert oplnl‘on.ortestlmony stated toa reasonable degree of medical
' certainty”. ‘ N - N

As prev1ously recognrzed by the Suprerne Court (when analyzmg another portlon of the'

' A2007 Amendment to Title' 42) thls statutory language (a) “expressly creates an add1t10na1 :

heightened standard” for estabhshmg a compensable aggravatlon ofa preex1st1ng condltlon and' :

(b) “requires ¢ medlcal ev1dence ‘in the form of expert oplnlon or testrmony [to be] stated to.

- .a reasonable degree of medlcal certalnty 7 Mlchau V. Georgetown County ex rel South

. Carolina Countles Workers Compensatlon Trust 396 S. C 589 723 S E 2d 805, 807 (2012) .

See also, Hartzell V. Palmetto Colhslon LLC, 419 S. C 87 796 S.E. 2d 145 149-150 (Ct App

| 2016) (recogn1t1on of- helghtened standard of proof establlshed by requlrement of medical

'ev1dence to a reasonable degree of med1cal certalnty) Sect1on 42-9- 35 srmllarly (a) does not-'
“ .dlfferentlate between the need for op1n10n or testlmony when conﬁrmmg, as opposed to
denying, the aggravatlon of a preex1st1ng condltlon and (b) is equally apphcable to med1ca1 '
opmlon verlfylng the aggravatlon of a preex1st1ng condltlon by compensable lnjury

,.'1'3_; |



o consequences as well as to medical op1n1on denying' this. aggravation.' Mlchﬂ, 723 S.E. 2d at
'808-. o -

ln.this instanc.e'. Respondents""speci:ﬁcally"sought 'out Dr. [Gualtieri] ... to evaluate o I.
_ [Ms Rummage] and issue a medical ¢ oprnlon to dec1de the compensab111ty of [her] | " claim' ”?
'_ (Id ) In view of this fact Dr. Gualtler1 S reports (@) can only be character1zed asan op1n1on or
- 'testlmony_” that'must be v“stated fo a reasonable degree of medrcal certarnty”' and (b) do not‘
" constitute © competent ev1dence to support a demal of the aggravated psycholog1cal/psych1atr1c E
cond1t10n valrdated by no less than ﬁve experts Mlchau., _72__3 S.E. 2d at 808-809.~ See also,
;Sectlon 42:935 (C).- B |

Consequently, the Appellate Panel’s/Commrssron s attempt to c1rcumvent ‘the- specrﬁc

requirements of Sect1on 42 9 351 necessarlly ‘null and v01d ? Bazzle V. Huff 319 S.C. 443 -

o 462 S.E. 2d 273, _274 (1995) (Comm1ss1on s attempts to requrre’ subm1ss1on/approval of attomey

- fees prlor to effect1ve date of empowermg regulat1on exceeded the1r statutory authorlty and thus

. .were “null and v01d”) Responsrble Economlc Development v. South Carollna Department of

~ Health and Env1ronmental Control 371 S.C. 547 641 S E. 2d 425, 428 (2007) (actlon taken by

- adm1nlstrat1ve agency outsrde its statutory authorlty “is null and v01d”)

B. THE COMPETENT EVIDENCE OF RECORD UNEOUIVOCALLY

' ESTABLISHES MS. RUMMAGE SATISF IED THE REg QUIREMENTS OF SECTION 42-

9-35AS A MATTER OF LAW

The App"ellate Panel’s/CommiSSion’s factual ﬁndings “may not be \'based-- upon
~ surmise, conJecture or speculatlon but must be founded on ev1dence of sufﬁcrent substance to

' afford a reasonable ba51s for it.” Glover V. Rhett Jackson Companv of Bush River Road 274

 S.C. 644, 267 S.E. 2d 77 .80 (1980); Mullmax V. Wmn D1x1e Stores, Inc., 318 S C. 431,458 S. E

2d 76, 82 (Ct App 1995) Where “there is no evrdence to support the finding: of fact made by '
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the Commission this' court . . . has the power to reverse” the administrative agency’s

determination. .Sanders,v. Riéhardson 251 s.C 325, 162 SE. 2d 257, 259 (1968); Hutson v.

South Carolina State Ports Authorltv, 399 8. C 381 732 S. E 2d 500, 504 (2012).

It <1s also ax1omat1c ‘that while the Commlssmn is the fact ﬁndlng body, where the'
- evidence glves Tise to but one reasonable 1nference the quest1on becomes one of law for the court -

- to decide.” Kinsev V. Champlon Amencan Serv1ce Center 268 S C. 177 232 S. E 2d 720 722 ‘

- '(1977) Moorev Familv Serv1ce of Charleston 269 S.C. 275, 237 SE 2d 84 86 (1977) See' o

} also Spr1 g Industnes Inc V. South Carollna Second Imurv Fund 296 S C 359 272 S. E 2d .‘

- 915, 917 (Ct App 1988) Carollnas Recvclmg Group v. South. Carollna Second Inlurv Fund
v398 S.C. 480 730 S.E. 2d 324 327 (Ct App 2012) o
As prev1ously noted Ms. Rummage submltted medical. evidence COntaining conﬁrmatory. "
opinions relative to the causal relationshlp of her current psychological/psych1atnc distress to the -
'aggravatmg effects of her May 18, 2012 compensable acmdent from four phys1c1an experts as ,
. well as a seasoned neuropsychologist These med1ca1 opinions were offered. by not only two
: . foren51c psychiatrlsts but also: (a) Dr. McQueen who possessed a unlque 'awareness of Ms.-
"Rummage s extens1ve pre- accrdent treatment course and (b) Dr. Collms Respondents "
_desi gnatedlphysmian,‘who personally assess’ed. her on-essentially a monthly basis for thr'ee years.
- Consistent with the requirernents of Séction 42-9-35 ‘each of Ms Rummage’s physician
experts veriﬁed to a reasonable degree of medical certainty” the consequences of her-
admlttedly compensable phys1cal 1n_|ur1es had aggravated the preex1st1ng psychologlcal
: condition Given th1s fact as well as the absence of any competent contradlctory medical -
opinion ~or testimony, Ms Rummage ' respectfully ~ submits: (a) ~ the Appellate
Panel’s/Comm1ss1on ] determinatlon she. “falled to prove an aggravation of her preex1st1ng' _
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psychological condition” is deV01d of ev1dent1ary basis; (b) absent the requls1te expert oplmon _'
or testrmony- stated to a reasonable degree of medlcal certalnty this demal is clearly the product |
of “surmise, conJecture [and] e speculat1on rather than “founded on : [competent]
i C 'evidence.”;'(c) th_e “only ‘e\'/idence'.inl the record shows that [her preex1st1ng psycholog1cal

i con.dition] Was . aggravated hy the consequences of her eompensable injury;’ (d) the only
' reasonable tnference arising from the record unequ1voca11y estabhshes she has satlsﬁed the _' '

' requirements of Sectlon. 42-9- 35 andv (e) her current psychologlcal/psychlatrlc symptoms are,
“related to the acc1dent as a matter of law » Mulhnax 445 S E 2d at 82. -

II. THE APPELLATE PANEL/COMMISSION ERRED IN DENYING THE’-
COMPENSABILITY _ OF -~ MS. RUMMAGE’S __AGGRAVATED

PSYCHOLOGICAL/PSYCHIATRIC CONDITION BECAUSE THIS ADJUDICATION . A'

PROCESS: (A) WAS THE PRODUCT OF NON-MEDICAL FACTORS (LE.
PERSONAL/LAY OBSERVATIONS OF THE SINGLE COMMISSIONER), AS

" " OPPOSED TO THE LEGALLY MANDATED PROCESS OF RESOLVING THIS

MEDICALLY COMPLEX ISSUE IN ACCORDANCE WITH “EXPERT OPINION OR
TESTIMONY STATED TO A REASONABLE DEGREE OF MEDICAL CERTAINTY”
AS REQUIRED BY S.C. CODE ANN. SECTION 42-9-35 (2015); (B) IS CLEARLY"
PREMISED UPON AN IMPERMISSIBLE MEDICAL OPINION GENERATED BY THE
SINGLE _ COMMISSIONER,  RATHER _THAN THE COMPETENT _MEDICAL
EVIDENCE IN COMPLIANCE WITH THE PLAIN TERMS OF SECTION 42-9-35; (C)
~ ARBITRARILY/CAPRICIOUSLY CIRCUMVENTS THE EXPLICIT PROVISIONS OF

. THIS STATUTE; AND (D) CONSTITUTES AN UNLAWFUL PROCEDURE PER S.C. .

. CODE ANN SECTION 1-23-380 (A)(S)(SUPP 2017)

The plam language of Sect1on 42 -9- 35 undoubtedly reﬂects a leglslatlve recogmtlon of

the complex1ty 1nc1dental to assessrng the aggravatmg 1mpact of covered 1nJur1es To ensure the N
- . -accurate ;dlsposmon of these claims, the Leglslature has statutonly reserved the focal issue (1 e

physwal or psychologlcal/psychlatnc aggravatlon) to medlcal experts leen th1s uvell expressed’

E ) intent, the: Appellate Panel’s/Commlssmn s Inquiry: (a) is necessanly dependent on the presence

~ of “medical evidence” in the forrn of “expert opmlon or testlmony stated to a reasonable degree_ :
of med1cal certalnty” and (b) 1ncludes resolution of any conﬂ1cts between these required expert

-
{
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A opinions. Howeyer the terms of Section 4l2—9-35 neither contemplate' nor authorize substitution '.

~ of lay i 1mpress1ons for expert op1n10n or test1mony |

- In -' view of .the parameters established by the Leglslature the Appellate ‘

- Panel/Comm1s51on was obllged to: (a) accurately analyze the * expert op1n1on addressmg the v '
‘ aggravatmg effects of her adm1ttedly compensable phy51ca1 1nJur1es on the preex1st1ng

psycholog1cal condltlon (b) l1m1t 1ts cons1derat10n to only those op1n1ons Wthh met the ’

- statutonly mandated. standard of proof and (c) follow the med1cal ev1dence to a conclus1on

\ ' cons1stent w1th the statutory proof requ1rements | |

. Unfortunately,  rather than adhering to' “ thi‘s .logical .. algor‘ithm,. the : Appellate_
" Panel/Commission endorSed/adopted the conyerse mode of assessment employed by the single
commlssloner; Awhich was substantially premised upon mlsconstruction of 'fact and departure

‘ from goveming law. In. this regard, while the lAppellate Panel/Commission effectiyely dismissed

the opinions "of Dr; Salas based on the notion she was somehow unaware of Ms. Rummage’s

prlor med1cal h1story, its presumpt1on is “plalnly wrong as this forens1c psychlatrlst (@

acknowledged rev1ew1ng extenswe records from several fac111t1es 1nclud1ng those generated by

| .vDr McQueen dunng his lengthy per10d of pre 1nJury treatment (b) 1dent1ﬁed the varlous'

- 'psychotroplc med1cat1ons referenced in these prlor med1cal records and (c) rendered her opinion

w1th full knowledge of Ms. Rummage s prlor treatment h1story (See Lew1s v. L. B Dynastv -

' - Inc. 419 S.C. 515 799 S E 2d 304 305 (2017) (See also Record on Appeal pp 326 - 340)

Add1t1onally, . notw1thstand1ng s1m11arly spec1ous attempts to - d1sm1ss the- other .'
‘ corroboratlve expert” op1n10ns 1nspect10n of the ev1dent1ary record actually reveals (@) Dr
COllll’lS (long tlme authorlzed treater) had rev1ewed records reﬂectmg Ms Rummage s pre- 1njury, '
med1cal h1story pnor to offermg op1n1ons wh1ch reJect. the notlon of mahngermg/symptom ‘.

17



' magniﬁcation/secondary gain and conﬁrm ‘the aggravat1on of her preex1st1ng depress1on/anx1ety

by the consequences of her May 18 2012 compensable acc1dent (See Record on Appeal p..

324) (b) Dr. Schwartz Watts (Maddox) also val1dated th1s aggravat1on after rev1ew1ng extens1ve
records (1nc1ud1ng those generated by Dr McQueen from March 7 1991 - May 14 2012) (See' |

'Record on Am)eal pp. 350 - 353) (c) Dr. McQueen who was acutely aware of Ms. Rummage S

pre-injury. psychologlc_al status, hkeyvlse acknowledged the aggravation of thls preexrstmg _

- ~ condition (See, Record on Appeal, Pp. '38(.)"- 382); and (d) Dr Brawley explained'a material

‘- aspect of her  assessment involved gauging the legitimacy 'of Ms. Rummage’s subjective = -~

,complaints and presentatlon in the contex_t ofﬂher pﬁor medlcal history. (See, Record‘o'n Appeal,
pD: 341 - 345) | | : = | |
Rev1ew of the Appellate Panel’s/Comm1ss1on S, Order as well as the Appellate Ranel
hearmg transcnpt further conﬁrms (a) an obvrous awareness the ev1dent1ary record contalns no
.competent med1cal op1nrons suf_ﬁc1ent to su_pportthe s1ng1e‘comm1551oner s determmatlon; (b) '
.a legally untenable belief adoption of the .s.in"gle‘ commiSSioner’s personal lmpressions vsomeho\y.
_ cures this deﬁcrency, and (c) the demal of Ms. Rummage B cla1m is erroneously premlsed upon

“the medlcal op1mon of the smgle comm1ss1oner adopted by the Comm1ssmn ? Bumette V. C1ty

ofGreenv1lle 401 S C. 417 737 S. E 2d 200 207 (Ct App 2012)

leen . - these facts 'Ms Rummage respectfully subm1ts | ‘:th'e | Appellate
Panel’ s/CoMrssron s February 1,2018 rulmg (a) reﬂects an arbrtrary/capnclous circumvention
_of the leg1slat1ve1y mandated need for “expert op1n1on or test1mony stated to a reasonable Adegree
~of medical certamty” and G)) is clearly the product of an “unlawful procedure within the -

meanmg of Section 1-23-380 (A)(5)
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" magniﬁcation/Secondary gain and confirm “the _aggravation' of her preexisting depreSSion/anxiety -

- by the 'consequence_'s-of her May 18,~20l2 compensahle acci’d‘fent”‘- (See, Record _on Appeal, p.
‘ .324)' '(b) l)rfiSchwartz-Watts (Maddox)v also Validated this agg‘raVation after reviewing extensive

records (mcludmg those generated by Dr McQueen from March 7, 1991 - May 14; 2012) (See ‘

Record on Am)eal pp- 350 353) -(c) Dr. McQueen, who was. acutely aware of Ms. Rummage s :
- pre- 1nJury psychologlcal status likewise acknowledged the aggravatlon of thls preexrstmg'

' cond1t1on (See Record on Appeal pp 380 382) and (d) Dr Brawley explamed a matenal

aspect of her’ assessment mvolved gauglng the legltrmacy of Ms Rummage s sub_]ectlve

: 'complamts and presentat1on in the context of her pnor medrcal h1story (See Record on Appeal '
o pp. 341 345) | L | | '
Rev1ew of the Appellate Panel s/Commlssmn S Order as well as the Appellate Panel
| hearlng transcrrpt further confirms: (a) an obv1ousawareness the ev1dent1ary record contains no

competent ¢ medlcal oprnlons sufﬁ01ent to support the. smgle commissioner’s determmat1on' (b)

a legally untenable behef adoptlon of the s1ng1e commrssmner S personal 1mpress1ons somehow ' a

cures th1s deﬁc1ency, and (c) the’ demal of Ms Rummage S c1a1m is erroneously premlsed upon :

the medlcal op1n1on of the smgle comm1551oner adopted by the Comm1ssron ” Bumette v. City

- _ ,.Of Greenv1lle 401 S. C. 417 737 S E. 2d 200 207 (Ct App 2012)

G1ven these facts -Ms | Rummage respectfully Subrnits - the Appellate
'Panel’s/Comrnrsswn s february 1, 2018 rulmg (a) reﬂects an arb1trary/capr1c1ous circumvention
" of the leglslatrvely mandated need for expert oplmon or test1mony stated toa reasonable degree |
of med1ca1 certamty” and (b) is clearly the product of an, “ unlawful procedure ‘within the

. Ameanmg of Sectlon 1 23 380 (A)(5)
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- L 'THE APPELLATE -PANEL/COMMISSION ERRED IN ADMITTING AN-
ORDER STEMMING FROM A PRIOR UNRELATED WORKERS’ COMPENSATION

" PROCEEDING INTO . EVIDENCE FOR THE PURPOSE OF IMPEACHMENT

" 'BECAUSE THE SUPREME COURT HAS RULED THE_ USE OF EXTRINSIC -
"EVIDENCE:. TO CHALLENGE_ AN INDIVIDUAL’S CREDIBILITY CONSTITUTES
REVERSIBLE ERROR

In Mizell, = the Supreme Court held | an 1nd1v1dual s cred1b111ty could not bev -
challenged/attacked through the 1ntroduct10n of extnnsrc ev1dence 1nclud1ng Jud1c1al factual
4ﬁnd1ngs from a prior proceedlng In this regard the Court recogmzed the “obvrous preJud1c1al
effect that cred1b1lrty assessments of w1tnesses by Judges have on subsequent” fact ﬁnders
E erzell 570 S.E. 2d at 182. Recogmzrng this negatlve 1mpact the Court determrned admission of _
- extrinsic evrdence for th1s purpose const1tuted reversrble error ” (Id )
Whlle the Appellate Panel’s February 1 2018 Order states the ﬁndmgs entered 1n '
.' connectron w1th the prior related clalm were not cons1der[ed] , It then 1nd1cates test1mony |
- relatlve to thls previous cla1m 1s untrue and evasrve | Whrle Ms Rummage was quest1oned as'
to thlS pI‘lOI‘ cla1m her’ test1mony y1elded no”substa‘ntrve 1nformatron In vlew of th1s fact; the
-associated charactenzatlon of untruthfulness was l1kely attrrbutable to the pr10r Order throughb
- oral argument surround1ng its admlssron or otherw1se Based upon Mizell, the- 1ntroduct10n of - E
th1s 1ntr1ns1c ev1dence vvarrants reversal .‘ |
| CONCLUSION
Aﬂer susta1n1ng the. compensable head trauma on May 18, 2012 Ms Rummage '

developed 1ncreased psychologwal/psychlatnc symptoms that the physrc1an most 1nt1mately .

L famlhar w1th her pre 1nJury status attr1buted to the aggravat1on of her preex1st1ng condltron ThlS

_ development was subsequently conﬁrmed by two forens1c psychlatnsts who expressed thelrf

- opinions “to-a reasonable degree of medlcal certainty” in accordance w1th Sectlon 42-9- 35 The



- aggravating irnpact-.of her'trauma‘ was lilceWise, verified, in the legally r'nandated' la'sh'io_n,v by
Respondents’ 'deslgnated treating 'phy:s’ician,. whose 'ini.tiall concerns as'to Ms. Rumrnage’s
iveracity .w_ere;- s'ubstantially’ rehabllltated durmg his three yearICOurse-ofr care, to the‘ extent Dr
' ,. Collins‘ ultimatelyb acknowledged the absence of ‘_‘nialingering; syrnptOm magniﬁcatiOn or
secondary gain” as'well{ as ¢ ‘the leg1t1macy of Ms. Rummage ] presentatlon |
Wh1le Respondents sought to rebut these op1n1ons through the reports of another
psych1atr1st thls ev1dence (a) d1d not comply w1th the bas1c requ1rement of Sectlon 42- 9 35 as-i '
the contrary opinions were not “stated to a reaso_nable degree of med1cal certalnty’?; and (b) was.
peppered w1th materially inconslstenciesjthat_:would lead even a jad_ed rnind to Que'stion their
| objectivity,' legit_ir_nacy‘ ‘or 'reli_abil_i}'ty.'. They likewise "'introduced ‘:(over objection) extrinsic
evi-dence 'which was. not -v only ln,adrnissible‘- in the current context, but also proved to be .
- prejudicial. | | |
'ljespite 'Ms. .Rurnmage’s identiﬁcation of legal- ‘error that '-lnvalidated the single.
'commlssmner s rejectlon of her aggravatron cla1m a contentlon spec1ﬁcally acknowledged in 1ts

February 1 2018 Order the Appellate Panel/Comm1ss1on afﬁrmed an underlylng rullng that: (a)

o s clearly v1olated the exp11c1t tenns of Sectron 42 9 35 (b) exceeded its statutory author1ty, and (c)‘ _

rendered the.- prror rullng null and vord. Th1s legal error was compounded by an: (a)
' arbrtrary/caprlcwus denlal that -can only be premlsed upon the Appellate Panel’s/Commrssmn s
E adoptron a medical oplnlon generated by the smgle commissioner: and (b) apparent 1nab111ty to'

dlscem the prejud1c1al 1mpact of extnnsw 1mpeachment ev1dence reco gmzed by Mizell Mlzell

, Although Ms Rummage cons1stent w1th her hearmg testrmony, acknowledges her pr10r -

medrcal hlstory, the competent ev1dence nonetheless establrshes the consequences of her May

18, 2012 compensable accident have aggravated this preexiSting psychological condition. As. _ -



this conclusion constitutes the only reasonable inference that may be gleaned from the evidence
contained in the hearing record, she respectfully requests the Court to: (a) determine she has
satisfied Section 42-9-35 as a matter of law; and (b) require the Appellate Panel/Commission to
provide treatment in accordance with Drs. Schwartz-Watts’ (Maddox’s), Salas’ and Collins’
opinions/recommendations.
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