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STATEMENT OF ISSUES ON APPEAL

1.  Did Appellant Vickie Rummage preserve for appeal the issue of whether expert
witness Dr. Thomas Gualtieri’s report qualified as a. sufﬁcient medical opinion under the Michau
standard so as to supplement the Fuil Comm1551on s demswn to disallow menta.l health benefits to
Appellant, where Appellant failed to object to Dr. Gualtieri’s report at the hearmg, failed to raise
an exceptlon in her appeal to the Full Comm1531on failed to argue this issue in her brief before the
Final Hearing; and raised this issue for the first time at oral argument before the Full Commission? _

2. If Appellant V.ickie Rummage did preser\;e for appeal' the admissibility - of Dr.
Gualtieri’s report, then did Dr. Gualtieri’s report quahfy as competent evidence when it establishes
a medical and scxentlﬁc basis for his testlmony and is \clear substantial, and stated without
equivocation?

3. Did Appellant Vickie Rummage meet he‘t burden of proof in establishing an
aggravation of a preexisting psychological‘ conditionj, despite lacking “any indicia of
trustworthiness” in her testimony and in tler self-reporting of allegedl symptoms that pre-existed
her accident to her medical providers?

4, Did the vS’ingle Cotnrpissioner err in admitting a prior commission order for the
purpose of establishing that Appellant Vickie Rummage had, in fact, retained a worker’s
. compensation attorney in her prior worket’s eompehsation case, had her depos_ition‘taken, and had
a-full hearing on that claim, all of which App'ellapt denied at her hearing in the instant case?

STATEMENT OF VTHE CASE QN Aj?PEAL

Appellant/Claimant Vickie Rummage (“Appellant”) suffered an admitted workplace injury

on May 18, 2012. She filed a Worlter’s compensetion clalm and reeeived treatment for her inj ury:

On November 7, 2016, the parties had a hearing before the Single Commissioner on Appellant’s
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subseqﬁent allegaﬁons that the WOrkaace injury had agggavated her pre-existing psychological
condition. Appeliant also sought. additional treatment with é specialist for these alieged aggravated
conditions. | |

After hearing testimony and 'reviewing-a-lil relevaﬁt doéuments and fnedical fecords, the
- Single Commissioner issued a Decision and Order on Maréh 14,2017, finding that Appellant had
failed to prove a “compensable aggfavation of her pre-existing psychological condiﬁon” and that
- Appeliant v‘}as “ﬁot entitled to any workers’ compensation: benefits for any medical treatment for
her psychological ;:ondition.” The Single Commis’s'ioneré‘also noted that Appellant lacked all
crédibility in every asbect of her testimoﬁy |

On March 28, 2017, Appellant appealed the Maifrch 14, 2017 Decision and Order of
Commissioner Barden, listing ﬁﬁy—seven grquﬁds for appe%,d. (R. pp. 75-88; Appellant’s Form 30).
On September 18, 2017, after briefing by tﬁe' parties, the Fﬁll Commission heard oral argument on
Appellant’s appeal. |

The Full Commission issued its Decision and Order o-n February 2, 2018, fully upholding
the Single Commissioner’s March 14, 201;/ Decisién and Order, and finding that Appellant failed
to prove a compensable aggravation of her pre-existing psychological condition. This appeal
followed. |

STATEMENT OF THE FA‘CTS .

Appellaht began working for Em;ﬂoyer BGF Indus{ries, Inc. in 2010. (R. p. 431 ;VRIVJmmage
Depo, p. 15). On May 18,2012, Appe'llantl was injured at work when she fripped and fell backwmds
~ onto the ground. (R p- 433;‘Id. at 22-23). Sﬁe te_sﬁﬁed t‘h'at‘:E she hi't her head, had a cut on her scalp,
and a hlmp on her neck. (R.p. 433; Id at 24); She did nbt w'/isit‘ ﬁe doqtor that day, but that shé |

did get some first aid assistance, receiving some glue for ffthe laceratidn on ber head. (R. pp. 433- -~
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434; Id at 24-25). Appellant finally sought medical treaﬁnent twelve days later when she saw Dr.
John McLe.od-over intermittent headaches, neek pain, and beck pain. .(R. p‘. 394; APA # 10, p.
161). She also continued working for another three months% after the accident.-'
A, Appellant’s Medical Issues Prior tol fhe May 201:2 Accident

Appellant had significant medical issues prior to the accident in 2012. She admitted that
she had suffered from neck pain, low back pain, and depression as far back as 2005. (R. p. 194;
Single Commissioner Hearing Tr. p 51) She had beenvdiiagnosed with cervical disc disease in
September 2005 and she had been on medication for pam and depression since at least 2005,
1nc1ud1ng Lorcet Xanax Ambien, and Prozac. (R pp. 194- 195 Single Comm1ss1oner Hearmg Tr.,
. p.51-52).

In 2008, Appellant wes treated for major depreesion and chronic pain by Dr. Fred
Mcheen, her family _docte,r. (R. p. 198; Single Commijlssioner Hearing Tr., p. 55). In 2009,
Appellant was treated With medication for chronic pain, chronic migraines, chronic anxiety, apd
depression. (R. p. 198; Single Commissioner Hearing Tr., 4p;i. 55). In 2010, Dr. McQueen‘stated that
he “did not know how much longer [Appellant] could continue in the work field, because her body
is breaking down.” (R p. 197; Single Commissioner Hearmg Tr., p. 54). In January 2011,
Appellant underwent a CT scan due to her dizzinessand headaches, and her migraines were so
severe that it affected her ability to go inte work. R. p. 501; APA #14, p. 225). In May 2011,
Appellant was still being treated for chronjc pain via a prespription for Pefcocet. (R. p. 199; Single
Commissioner Hearing Tr., p. 56). In September 2011, Appellant was being treated for chronic
pain and depression, and as of February 2012, was taking P:f,ercocet, MS Contin, Morphipe Sulfate,

-and Xanax. (R. p. 201; Single Commissioner Hearing Tr., p 58). At the hearing, Appellant claimed

to not remember much of her medical history or the medication that she had been prescribed prior
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fo the job injury' on May 18, 2012. (R. p. 201; Single Comr;iﬁssioner Hearing Tr., p.:58)..
B. Appellant’s Medical Treatment after the Mjay 20 12 Accident

1. Appellant’s Treatment by Dr. Dén.iel Coliins . '

In December 2012, Appellant was referred to Dr ‘Daniel Colliﬁs by the wofkefs’ '
compensation insurance carrier. (R. p}. 44‘5; Collins D'ep.x p.‘:; 6).. Dr. Collins treated Appellant with
trigger point injections, Botox, and medication, which Appellant alleged were helpful, particularly
with her headachés. (R. pp. 172-174; Single Comxr_ﬁssionéf Hean’ng Tr., pp. 29-31). She stated
that Dr. Collins prescribed antidepfessants, pain medicatid;n, Lsfrica, and Cymbalta to try ﬁ) help
with the pain. She also édmitted that Dr. Collins prescri}ged Xanax and Fioricét for headaches,
Effexor for anﬁ- depression, and Amtivert for dizziness. ’Sh'e stated these fnedications did help.
(R. p. 175; Single Commissioner Heaﬂng Tr., p. 32).

However, Dr. Collins develéped serious concerns ellbout Appellant’s credibility during the
time he treated her. On one occasion, he discovered that Appellant had lied to him about Whether
, éhe had ever taken Lyrica; she had, but she told -Dr. Collihs that she had nof. (R. p. 449; Colliné
Dep. p. 23). Additionally,. Dr. Collins noted that Appellanti failed to tell him that many of physical
problems she was complaining about to him had pre-existe‘:‘\d her 2012 accident. (R. p. 450; Collins
Dep. p. 26). Appellant also failed to tell‘Dr. Co'llihs that shé had ever been treated by Dr. McQueen,
nor did she tell Dr. Coliins that she had been prescribed: Lyricé, Flexeril, Percocet, Xanax, and
Nuvigil as recently as four days prior to the 2012 accifdent. (R; p. 451; Collins Dep. p. 30).
Appellant aiso failed to tell Dr. Collins that she suffere;l from headaches, chronic pain, major
depression,‘tréuble sléeping, and 'degenératiire diéc diseasje prior to the.2012 accident. (R p 452;
Collins Dep. pp. 33-34). Dr. Collins himself admittgd that: it would be “impossible to tell ... . how

much or how little the work'injliry from May 2012 played into symptoms that [Appellant] had,
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apparently, been experieﬁcin;g for a few years” already. (R. ‘ﬁp. 452; Collins Dep. p. 35).
| Appellant also failed to tell Dr. Collins that she had ‘t?een prescribed a narcotic pain reliever
by another doctor at the same time that Dr. Collins was prescribing her narcotics, which Dr. Collins
‘noted was sufﬁcienf grouﬁds to temhate her as a patient‘i. (R. p. 454; Collins Dep. pp. 41-42).
Regarding Appéllant’é ' crédjbility, Dr. Collins noted that, {1 have more than concerns about her
honesty in the pést, and there is always an issue now whetﬁhefshe is being honest With me. She’s
definitely not been honeét in the past, éo I would say a iack of ilonesty in the past makes me
worrisome about a lack of honesty at present.” (R. 455; Coilins 'Dep. p. 46).

Dr. Coilins’s concerns are reinforced by the fact that Af)pellant testified that she had not
suffered ‘from headaches, dizziness, neck problems, or depression (i.¢., all of the symptoms noted
repeatedly above) before her 2012 accider}t, a position filat is demonstrably false. (R. p. 441;
Rummage Dep. p. 53).‘ | " |

2. Appellant’s Examination by Dr. Thomas; Gualtieri
In April 2015, Appellant 'frlet with Dr. Thomas (;ualtieri, a psychiatrist, at Defendants’
request. Dr. Gualtieri has been practicing medicine for nearly fifty years, and he has spen‘; much
of his career in the field of neuropsychiatry. He has published numerous peer-reviewed journal
articles relatéd to his field of 'éxpertise. (See, generally,. R pp. 467-477; APA #20). In 1988, Dr.
Gﬁaltieri fou.ndedi NC Néuropsychiatry, where he first sa\;_‘ai/ Appellant as a i)atient.' He is a board-
certified member of the American Board of Psychiatry & Nemology.
In addition to his pe.,rsonal' observations of Appellant during thevir meeting and interview,
| “Dr. Gualtieri also reviewed all of Appellant’s 1ﬁ¢ciical récorgls‘ since the date of her accident in
2012. (R. p. 468; APA #20, p. 266). Speciﬁcal}y, Dr. Gualtieﬁ reviewed the recor_ds from the

following medical providers: Dr. John Mcleod in2012; Dr. Jeff Bénj amin in 2012; and Dr. Daniel
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Coilins i;’l 2012 to 2014. Additionally, Dr. Gual’_cieri had the oppbrtunity to review Dr. Salas’s
report critiquing Dr. Gualtieri’s ﬁndings. . p. 477; Id. at 274). Dr. Gualtieri also administered
multiple neurological and cognitive tésts on fche Appellant ammg his examination.

Dr. Gualtieri reported that Appellant “demonstrated a non-credible clinical presentation,
with dramatic inqonsistencies,” and he found “clear evidence of symptom exaggeration” by
Appellant. (R. p. 467; Id at 265). He noted that Appellant’s pre-accident symptoms were
remarkable similar to those she claimed to suffer from after the accident. (R. p. 472; Id. at 270).
Dr. Guéltieri also récognized the inherent difficulties in evaluating Appellant’s condition since the
medical provider had to rely fully on‘ Appellant’s selfjreportmg, which is suspect “in cases Where
compensation is involved . . . .” (R. p. 474; Id at272). In gtark contrast to Appellant’s deposition
testimony and her .testimony at the hearing, Appellant was suddenly able to recall a “detailed
. history of complicated medical problems and present them with lilcidity,” a taék she was unable
to replicate when questioned by an opposing attorney at her deposition and at tﬁe hearing in front
of the Single Commissioner. (R. p. 477; Id. at 274). Appellant’s “oven mermory performance and
indeed general appcarance fluency and lucidity [was] quite a varlance wuh her clalmed
symptomology,” Dr. Gualtieri noted. (R. p. 472; Id. at 270).!

A Ultimately, Dr. Gualtigri concludeéi, based on hié nearly fifty yeafé of experience, his
observations of Appellant, and his extensive and thoroughjreview of Appellant’s medical records;
that that there wés “no reason to believe that her current Ti)roblems are related to a head injﬁry,”

such as the accident in May 2012. (R. p. 472; Id. at 270).‘;' He also concluded that Appellant had

I Claimant’s attorney makes several references to what he terms Dr. Gualtieri’s “canned report,”
which Claimant’s attorney bases solely on a typo of the date on which Dr. Gualtieri examined
Claimant. However, a simple review of Dr. Gualtieri’s report reveals the extensive testing,
interaction, and medical record.review that Dr. Gualtieri undertook in reaching his conclusions.
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already reached maximum medical 1mprovement R. p. 472 1d. at 270).
- 3. » Other Medlcal Evaluatlons of Appellant
In May 2014, Appellant hired Dr. Tora Brawley, PhD to create a repoi't based on an
_interview with Appellant. (R. pp. 34l-342; APA # 3, p. 97-98). Appella.nt’a attorney also later
asked Dr. Brawley to refute Dr. Gualtieri’s report, whieh Dr Brawley dutifully did. (R. pp.. 343-
345; Id. at 99-101). |
In Apnl 2015 Appellant hned Dr. Amanda Salas of the Palmetto Center of Psychiatry for
purposes of refutmg Dr. Gualtieri’s damning report. (R. p. 326; APA #2, p. 82). Dr. Salas spent '
less time with Appellant than did Dr. Gualtierl (R. p. 326; id.), yet she was unsurprisingly able to
come to a conclusion in support of Appellant and in oppesltion to Dr. Gualtieri’s concl‘usiods. (R.
p. 333; Id at 89). Dr. Salas, it should be noted, has less than a quarter of the years of experience
in her field as does Dr. Gualtieri. | |
In 2014, Appellant hired Dr. Donna Schwartz—Watt:s (Maddox) to interview Appellant and
provide another report in support of Appellant’s case. Dr. Schwartz-Watts issued the report nearly
two years later and concurred w1th Appellant’a other hired ;dectors as to the validity of Appellant’s
conditions. (R. p. 346: APA #4,p.102). ‘
. | _ STANDARD OF REVIEW )
The Administrative Procedures Act (“APA”) eStabliahes the standard ef review for
decisions by the Workers’ Compensation Commission. Lc’zrk v. Bi-Lo, Inc., 276 S.C. 13'0, 276
S.E.2d 304 (1981) South Carolina Code Sectlon 1-23- 380(5) of the APA provides that
[tThe court may not substitute its judgment for the Judgment of the agency as to the
weight of the evidence on questions of fact. The court may affirm the decision of
the agency or remand the case for further proceedings. The court may reverse or

modify the decision if substantial rights of the appellant have been prejudiced
because the administrative findings, inferences, conclusions, or decisions are:
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(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(¢) made upon unlawful procedure;

(d) affected by other error of law; .

~ (e) clearly erroneous in view of the rellable probatlve and substant1al
evidence on the whole record; or ‘

(f) arbitrary or caprlclous or characterized by abuse of discretion or clearly
unwarranted exercise of discretion. .
S.C. Code § 1-23-380 (emnhasis adcied).

“The appellate court’s review is limitgd to deciding whether the commission’s decision is
unsupported b}; substantial evidence or is controlled by some error of law.” Hendricks v. Pickens
County, 335 S.C. 405, 411, 517 S.E2d 6.98, 701»((1 Apn. 1999); see Roper Hosp. v.-Clemons,
326 S.C. 534, 536, 484 S.E2d 598, 599 (Ct. App. 19:?97) (“On appeal from the Workers’
Compensation Commission, this court may reverse wher; the decision is nffectnd by an error of
law.™). Thé commission’s decision must be affirmed unless it is clearly erroneous in view of the
substantial evidence on the ‘whOie record. See Nettles. v. S‘partanburg School Dist. #7, 341 S.C.
580, 586, 535 S.E.2d 146, 149 (Ct. App. 2000).

ARGUMENTS

Appellant failed to preserve for appeal the issue of whether Dr. Gualtieri’s report
constitutes “medical evidence” if it did not mclude the phrase “to a reasonable degree
of medical certainty.”

In her Initial Brief, Appellant angues .that Dr.. Gual_f:ieri’s report, submitted by Respondents
at the Singlé Commissioner hearing, does not sufﬁcig:n?ly controvert.Appellant’s own experts
" because Dr. Gualtieri did not stafe his opinions to a reasoilable degree of medinal certainty under
S.C. Code § 42-9-35. (Appellant’s Initial Bnef p. 12). Appellant cites Michau v. Georgetown
County ex rel. South Car olzna Countzes Workers Compensatzon Trust, 396 S.C. 589 (2012) in
‘support of her arguments on this point. Appellant contends that she provided “competent evidence”

in the form of expert witnesses to support her claim, but that Respondents’ expert report from Dr.
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Gualtieri dogs not conétitute competent evidence beca'u'sé:i it”do"es not include the words, “to a
reasonablé degree of medical certainty.” 1‘ |
However, while Respondents submitted Dr. Gualtieri’s reporf at the Singie Commissioner
. heariﬁg in 2016, Appellant did not object to thé admissibility of that report at the heéring on the
basis that she.nbw raises under the Michau case, or on any oiher baéis, in fact. And, after the Single
Commissioner jssued an order, Appellant failed to raise th‘is‘; issue in any of the ﬁfty—seven grounds
vfor appeal that she provided to the Full Cdmmiésion. (See R pp. 11-28; Full Commission Order,
Februeltry' 1, 2018, pp. 11~285. In fact, Appellant"rlnentions Dr Gualtieri’s report only once in her
grbunds for appeal, in the thirtieth ground for appeal. (ﬁ. p ‘1'9; Id at p. 19). In thaf section,
Appellant attacks Dr. Gualtieri’s report on the following bases: (1) that Dr. Gualtieri allegedly .
created his report prior to meeting Appellant; (2) that he used his own diagnostic tests when
evaluating Appellant; (3) tﬁét Dr. Gualtieri’s forty years in'his field does not render hnn qualified
to evaluate neuropsychological test data; and (4) that Dr; Gualtieri’s findings do not line with
Appellant’s experts. (R. p 19; Id. at p. 19). Nowheré in the grdunds for appeal does Appellant
argue that Dr. Gualtieri’s findings are not competent médic?l evidence because the report lacks the
phrase “to a reasonable degree of medical certéinty.” |
Appellant fails to meh’cipn that argument and thé Michau case at any point in this case until
the parties’ oral arguments in front of the Ful_l Commission. Appellant even provided A brief prior
to oral arguments that failed to mention this argument or th‘;ie Michau case. Respondents’ counsel’s
first knowledgé of Appellant’s argument on this point ca&e when Appellant’s counsel provided.
him with a copy of the Michau case in the midét of 6ral argument. (R. pp.i 127-128; Full

Commission Transcript of Oral Argument, p. 8-9).

" Respondents were given no notice of this new grmind'for. appeal prior to oral arguments at

|
i
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the Full Commission, aIl1d thverefore.App.ellant failed to pyéserve this argument for appeal. This
Court has already held that “[a]n issue not raised in the application for review is not preserved for
the full commission’s éonsideration. General exceptions that fail to specifically assign thé grounds
for error are ihsufﬁciént to preserve an issue.” Clark v; Ailgeﬁ Cuy. Gov ft, 366 ‘.S.C. 102, 108, 620
SE.2d 99, 102 (Ct. App. 2005) (internal citations onﬁtted)'. “The findings of factban‘d law by the
hearing commissioner become and ar_é the law of the case, unless within the scope of the appellant's
exception to the full commission. . ..” Gre-en v. City of Columbia; 311 S.C. 78, 80,427 S.E.2d 685
(Ct. App. 1993). “Only issues within the application for review under S.C. Code Ann. § 42-17—
50 (1976) are pre‘served for appeal to the commission.” Br%msgn 12 Aﬁ. Koyo Bearz'hgs, 367 S.C.
161, 165-66, 623 S.E.2d 870, 872 (Ct. App. 2005). 1; |
‘The South Carolina Supreme Court ﬁas explained that the policy reasons behind this
requirement of specificity ensure that “the opposite party may know what quéstions are to be raised
in the appellate court and may not be subjected to the dari1ger of having new questions sprung

at or just before the hearing.” Jones v. Anderson Cotton Mills, 205 S.C. 247,31 S.E.2d 447, 450

(1944) (emphasis added). Appellant did, in facf, spring néw questions on Respondents” counsel a

b
i

the Full Commission heéring, and ultimately failed tb raise this issue at the appropriate time, which
would have been in the gfom_lds c;f appeal 1n Appellant’s Form 30. ‘Therefore, ‘Appellant’s
arguménts on the competency of Dr. Guéltieri"s report were not preserved for appeal and should
not be considered. |

Ultimately, however, éven if Appellant had pz;eserv:ed this issue for appeal, Dr. Gualtieri’s
report still constitutes.competent medical evidence. Dr. _Guéllti'eri’s report, which was submitted at
- the Single Com;rﬁssion hearing, was clear and unequivoéafl in its findings. Dr. Gu;ﬂtieri’ met with -

Appellant for several hours, reviewed her extensive medical records, and performed multiple tests.
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(R. pp. 467-477; Respondent’s APA #20, page 265-75; reef‘also, supra, at Fact Section B.2.). Dr.
Gualtieri determined, without equivocation, that Appellantv“‘demonstrated a non-credible clinical
~ presentation, with dramatic inconsistencies.” (R. p. 467; Id at 265). He found “clear evidence of
symptom exaggeration.” (R. p. 467; Id.). He also found that Appellant was at maximum medical
improvement, and that despite Appeliant’s claims, there wals “no evidence that [Appellant] had a
head injhry ...”(R. p. 467; Id.). Given Dr. Gualtieri’s nearl;' ﬁfty years of experience in'this field;
his status as a board certified member of the American Boald of Psychiatry & Neurology; and his
~ extensive review of Appellant’s case, it is clear that his report and opinion, in conjunction w1th
Appellant’s non—credlble testrmony at the heanng, provrde ample grounds to support the S1ngle
Commissioner’s decision to deny Appellant’s clarm B

IL Appellant failed to meet her burden of proof, and therefore, the Full Commxssnon )
denial of her claim for aggravation of prior medrcal condition should be upheld.

A. Appellant’S'own lack of any credibility undermines any information she provided
to her own doctors or to the Single Commissioner at the hearing.

The Full Commission, in adopting ancl afﬁrming; the Single Commjssioner’s findings,
found that that Appellant was “not remot’ely credible,” a cc;nclusion that the Single Commissioner
based on her observations of the Appellant at the final hearing, “the inconsistencies in her delivery
of her testimony, her evasiveness, and orr her very ‘selectlve’ memory at the hearing and at her
deposition . . . .” (R. p. 58; Single Commission Order, lp. 13) (emphasis added). The Single
Commissioner determined that Appellant wes “wily and manipulatiVe,” a key determination by
‘the factfinder that mhst guirle this entire appeal. (R p 59, Single Commission Order, p. 14).

Although the Full Comrmss1on is the ultimate factﬁnder in workers compensatron cases,
- “Lilt is loglcal for the [Appellate Panel], whrch [does] not have the benefit of observing the

witnesses, to give weight to the Hearing Commissioner’s opnnon.” Fishburne v. ATI Sys. Int'l, 384
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S, C. 76, 90 681 S E. 2d 595 1602 (Ct App 12009). It 1s “w1th1n the smgle commissioner’s
discretion, and ultlmately that of the Appellate Panel, to assess the w1tnesses cred1b111ty and we1gh
- their testrmony in reachmg a decision.” Brunson v: Am. Koyo Beai ings, 395 S.C. 450, 459 718
S.E.2d 755 760 (Ct App. 201 l) (“Because the. smgle comm1ss1oner had the beneﬁt of observmg '

l

" [the Appellant] before reachmg her demsmn we cannot say the Appellate Panel and the circuit

‘court erred in adoptlng the smgle comrmss:oner s ﬁndmg on this issue.”). Moreover, unlike the
blind adherence to expert witnesses that Appellant demands in her bnef “[t]he Appellate Panel is
*not bound by the op1mon of'me‘dlcal experts . . . Sanders v MeadWestvaco Corp., 37l S.C.284,
292, 638 S E.2d 66 70 (Ct App 2006) Of course,’ the questlon remains whether Smgle’ E
Commissioner’s determination was based on other competent evidence in the record. Burnette,
401 S.C. at 427-28, 737 S.E.'A2d at 206. :l
The SingleComrnissioner did not pull"her \determinettion out of the ether.lnlstead, she based

her conclnslons on the following evidence'- among other thlngs:
o lAppellant sb longstandmg chronic depresswn and anxiety dlsorders vthlch predated |

her May 2012 ace1dent (R p- 59; Slngle Commrssron Order, p. 14, 8)

"o Appellant s selective memory whenvrt carpe to. her pre-accident symptoms and

treatment including medications she had beén prescribed just a few days or months

prior to the accident (R pp- 60, 64, 66, 67, Id at pp. 15, 19, 21, 22 1]‘[[8 20, 22);

. Appellant’s longstandmg chromc rmgrames and sinus headaches which predated -

her May 2012 accldent (R P 61 Id at p. 16 1] ll)
. Appellant’s longstandmg sleep dlfﬁcultles whlch predated her May 2012 acc1dent
R p 62; Id. at p. 16, 1{14)

o The expert opinion of Dr. Gualtieri, as deta%led supra (R. p. 63; Id. atp. 18, 19);
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e Appellant’s longstanding situation stressors that caused her depression and anxiety :
for many years prlor to the elccident (R.lpp. é4-65; Id atp. 19-20,921),

. Appellant’s dishonesty with Dr. Collins 1n l'ailing to inform him of her extensive
pre-existing chronic pain, anxiety, depression, and trouble sleeping (antl
accompanymg medication for treatment) (R p. 67; Id. at p. 22 923); and

) Appellant’s selective memory and selective dlsclosure of pnor med1cal history vluth
a series of doctors that she hired to evaluate her (R. -pp. 68-69; Id. at p. 23-24, 1[1l‘
24-27). | ‘ |

Again, as factﬁrlder, the Slngle C.ommissioner had ;éccess to veluable information that the
expert witnesses proffered by Appellant did n‘ot. The Single Commissioner was able to directly
‘observe Appellant’s demeanor when she testified, especially when Appellant was cross-examined
about her pre-existing conditions. The Single Commissioner also had access to 4a transcript of
' Appellant s testimony at her deposmon and could compare Appellant’s responses at her deposition |
and the hearing to what Appellant told her various doctors in the years leadmg up to the. final
hearing. Based on this holistic view, the Single Commissioner weighed all the eyidence and made
her findings of facts and conclusions.
In Fishburne v. ATI System Inter'natjonal, the court of | appeels noted that “[t]he reliability
“of the documents and‘ [the Appellant’s] statements were rllatt'ers of credibility for the Appellate
Panel, which, in upholdixlg the Single Commissioner's order, discounted [Appellant’s] credibility"
because she exaggerated her symptoms and made inconsistent statements at the hearing and
to her treatlng physicialls.” 384 S.C. 76, 90, 681 S.E.2(l 595, 602 (Ct. App. 2009) (emphasis.
added). The Appellant’s “1ncons1stent statements|[] caused the Single Commissioner to question

[the Appellant’s] credibility. Therefore, substantial_ evidence supports the Appellate Panel's

Page 13 0of 18



decision that [the Appellant’s] testimony was not credible.” Id. In this case, the hearing
. commissioner, in her exteﬁsive and detailed findings of fact, described the multitude of
inconsistent statements that Appellant made‘to her.varioﬁs doctors, asv well as to the hearing
commissioner herself. That, taken in hand with the hearing ¢Ommissioﬁér’s finding that Appellant
lacked cfedibility in her presentation at thé hearing, providés ample evidence that.Appellant lacks
credibility in ke')ll matters. Ahd, since the nature of her alleLgéd condition dep§nds sélely on self-
reporting, Appellant’s léék of cre_dibility casts a shadow ovér her entire case. |

B.  The Singllé Commissionér relied upon amp'.‘;le inedical evidence in the record in

concluding that Appellant had failed to meet her burden of proof under S.C. Code

8§ 42-9-35 and that Appellant’s claims for aggravation of prior medical condition
should be denied. '

The Single Commissioner found that Appellant’s p¥opensity for prevarication tainted any
self-reporting of symptoms that she provided to her own doctors. (R. p. 43; Full Commission
Order, p. 43, § 36). The Appellant pays lip service to tixe' Single Commissioner’s discretion as
factfinder to determine the crecfibility of witnesses, but oti1erwise 1s simply incredulous that the
Full Commission would fail to find for Appellant. Yet the‘}: legal standard is (;lear that the Single
Commissioner does not have;-to accept the medical opiniqri of Appellant’s expert simply becéﬁse
the Appellant presents such'testirnony at a héaring.‘ If that ;were the standard, we would not need
factfinders at all. The Court\o_f Appeéls firmly states that, “[é]lthough medical evidénce ‘is entitled
to great respect,” the Comxﬂi'ssion'is_ not bound by the Qpinio.ns of medical expérts and may
diéregard medical evidence in favor of other corﬁpetent eyidence m the record.” Burnette v. City
of Greenville, 401 S.C. 417, 427-28, 737 S.E.2d 200, 206 (Ct. App. 2012), citing Potter v.
Spartanburg Sch. Dist. 7,395 S.C. 17, »23,716 S.E.2d 123, 126 (Ct. App. 2011). “[T]he possibility

of drawing two inconsisteﬁt conclusions from the evidence does not prevent an administrative

¥

agency’s finding from being supported by substantial evidence.” Palmetto Alliance, Inc. v. S.C.
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Pub. Serv. Comm 'n, 282 S.C. 430, 432,319 S.E.zd 695, 696;(1 984). The ulfimate question for this
Court is whether Commission’s determination that her reviev&; of the extensive. medical evieence,
including Dr. Gualtieri.’s repoft,' along with the Appellant’}s: overali iack of credibility, provi&e&
“competent evidence in the record” to support fhe Full Co@mission’s decision. We argue that it -
does. | | |
Appellant’s alleged symptoms, because they are net.;lrological in nature, are different from
a broken arm or injured spine. The difference is that a b_rok;en arm can be objectively determined
through an x-ray or visual obéervation. Appellaﬁt’s syrr;‘etems such | as feeling depressed or
suffering from memory loss, are purely subjective and cannot be Ob] ectlvely observed by medlcal
providers. The doctors that Appellant saw had to rely solely on the Appellant’s word that she was
suffering from depression, or headaches, or memory loss, er sleep issues. Thus, Appellant’s case
rises and falls on her credibility and honesty. Importantly,} the Single Commissioner found that
Appellant was “not remotely credible,” a conclusion that tihe hearing commissioner based on her
observations of the Appellant 'at the final hearing, “the -i;?zleonéietencies in her delivery of her
testimony, her evasiveness, and on ber very ‘selective’ meniery at the hearing and at her depoeition
L (R. p- 58; Single Corﬁmission Order, p. 13) (emphz;sis added). The Singlé Commissioner
* determined that Appellant was “wily and ﬁmipulative ”a léey determination by the factfinder that
must guide th1s entire appeal. (R. p. 59; Single Comnnssmﬁ Order, p. 14)
| Ultimately, the Court of Appeals “rev1ew[s] the Commlssxon s factual ﬁndmgs of whether
an Appellant is entitled to compensation for aggravation :of a pre-existing condition under the
substantial_evidence standard of review;” Murphy v. Owen.s; Corning, 393 S.C. 77, 86, 710 S.E.2d
454, 458 (Ct. App. 2011). In this case, the Single Commissi(;?ner’ s Order is predicated on a plethora

of competent and substantial evidence to suppert the Order’s holding. Therefore, the Order should
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be affirmed.

II. The prior workers’ comp Order was not admitted for that conimissioner’s opinion of
Appellant’s credibility, but rather was admitted to establish that Appellant’s
testimony in the current case—that she had little recollection of her previous worker’s
comp claim—was further evidence of her selective memory and lack of credibility.
Aﬁpellant argﬁes that the - Single Commissioner ‘erred bin adfnitting a pﬁof hearing

commissioner’s order into evidence, becauée the Commissioner in that‘pr.ior case had found

Appellant to lack all credibilitSI in that hearing és well. (Apﬁellaﬁt’s Initial Brief; p. 19). However,

as a review of the hearing transcript reveals, Respoﬁdehts’. c@unsel was not entering the prior order

into evidence to show that Appellant 4had been deemed wi:'thout‘ cfedibility in the prior hearing.

Rather, Respondents’ counsel was illustrating yet-another example of Appellant’s convenient

lapses in memory of events that happen to undermine hér case,. as well as Appellant’s well-

established propensity for prevarication. | |

. At her deposition in the present case, Appellant admltted that she’d had a prior worker’s
compenéation case for an accident in 2007. (R. p.> 430; Ai)pellant;s Dep., p. 1‘1). However, when
asked in 2613 whether her prior case had g’oné toa hearing, Appellant said she didn’t remember.

(R. p. 430; Id. at 12). Of course, her case had gone to a hearing, and Appellant had testified at that

hearing _exténsively, as did many other witnesses. (R. pp. 478-500;. APA # 23). When asked at 1lller -

deposition in 2013 whether she’d ever had her deposition taken before, she denied it. (R. p. 428;

Appellant’s Dep., p. 4). Of course, her deposition had beeﬂ taken before and had been entered as

an exhibit at her prior hearing. (R. p. 479; APA # 23, p-. 33,13). When asked at her deposition in‘

2013 whether she’d had an attorney for her 2007 claim, she zﬁ’ﬁrmatively stated that she did not

have lawyer. (R. p. 430; A;;pellan‘;’s Dep., p. 12). Of c&ursé, she did have a lawyer, Steven

Haymoﬂd of Harris & Graves, for her 2007 claim, Who repfesented her case at triz;l. (R. p. 478;

APA #23,p. 312).
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Appellant’s reliance on Mizell v. Glover, 351 S.C. %92, 403, 570 S.E.éd 176, 182 (2002),
is misplaced. Mizell concerns the introductiovn' ét a current trial of credibility assessments of
witnesses by judges in previous trials. However, .Resporidents did not argue that Appellant’s
credibility in tﬁe prior worker’s compensation claim was évidence that she lacked credibility in

. the.instant caéé. Rather, a review of the hearing transcript revea.lé that Respbhdents’ counsel was
clearly using the prior ordcr for the sole purpose of hnpf%aching Appellant’s credibility on her
answers to questions about whether she’d had a hearing on her prior case, whether she’d ever had
her deposition taken before, and whether she’d ﬁad a lawyef in the prev'}ous case. (R. PP- 201-205;
Single Commission Hearing Tr. pp. 58-62). R_espondents’; couhsei made no arguments that. the
Commissioner’s determination of credibility i’n.th‘e prior heaiiﬁg should be used as a basis for
finding that Appellant was not credible in fhe present case. %(ather, Respondents’-coimsel was able
to demonstrate that Appellant covul‘cvl not be tru.s-ted to tell thé truth on even simple matters, such as
having a lawyer in a prior case. Ultimately, the Single Commissioner notes that she used the prior
Commissioner’s order simply to compare with Appellantg’sv testiinbny at her deposition in the -
present case, and the Single Commissioner found that “App%llant’_s sworn deposition testimony—
regarding her prior workers’ compensation claim—is untrue and evasive.” (R. p. 71; Single
Commissioner Order, p. 26). | |

Far from béing reversible error, Appellant’s argument on this point éifnplff further supports
the Full Commission’s conclusions: Appellant has a penchant for prevaricatidﬁ, whjch,ﬁlrther
shreds her credibility in this case.

CONCLUSION
Appellanf’s request for additional and continuing treétment for conditions that she had been

treated for in the yeérs priof to fhe 2012 accident was proberly denied by the Full Commission.
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Appellant’s own inability to offer any consistent testimony, whether at her deposition, the hearing,

or to any of her multiple doctors over the years, provides substantial competent evidence to support
the Single Commissioner’s Order denying Appellant’s request for continuing treatment.
Additionally, Dr. Gualtieri’s testimony and report provide additional substantial evidence to
support the Single Commissioner’s Order. The Single Commissioner, as factfinder, did not believe
Appellant or, by extension, Appellant’s expert witnesses, who had to rely solely on Appellant’s
self-reporting. The Single Commissioner’s decision to believe one witness over another is the
prime function and privilege of a factfinder. The Single Commissioner’s finding that Appellant
had failed to prove aggravation of her prior medical issues also finds support in other medical
evidence in the record. Therefore, because the Full Commission’s findings are supported by
reliable, probative, and substantial evidence on the record, its Order should be affirmed and
Appellant’s appeal should be dismissed.
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