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STATEMENT OF ISSUES ON APPEAL

1. WHETHER COLLATERAL ESTOPPEL PRECLUDES APPELLANT FROM
CHALLENGING THE VALIDITY OF THE SETTLEMENT AGREEMENT, WHERE
(A) THE SINGLE, CONSOLIDATED SETTLEMENT AGREEMENT APPLIES TO
ALL OF THE ABOVE FOUR ACTIONS, (B) APPELLANT WAS A PLAINTIFF IN
- ALL OF THE ACTIONS, (C) THE ORDER ON APPEAL ENFORCED THE
SETTLEMENT AGREEMENT, FINDING IT VALID AND BINDING IN ALL OF THE
ACTIONS, (D) THIS COURT HAS DISMISSED AS UNTIMELY THE APPEAL IN
ONE OF THE ACTIONS (THE -673 ACTION), AND (E) THE DISMISSAL OF THE
APPEAL IN THE -673 ACTION CONCLUSIVELY DETERMINED THE VALIDITY

AND BINDING NATURE OF THE SETTLEMENT AGREEMENT?

2.  WHETHER THE TRIAL COURT PROPERLY CONCLUDED THAT, REGARDLESS

" OF WHETHER SCRCP RULE 43(K) APPLIED TO THE SETTLEMENT

AGREEMENT, THE SETTLEMENT AGREEMENT  FULLY SATISFIED THE
REQUIREMENTS OF SCRCP RULE 43(K)?

3. ~ WHETHER THE TRIAL COURT PROPERLY HELD AS AN ALTERNATIVE
REASON TO FIND THE SETTLEMENT AGREEMENT VALID, THAT SCRCP
RULE 43(K) IS INAPPLICABLE TO THE SETTLEMENT AGREEMENT?

4. WHETHER K.A. DIEHL AND ASSOCIATES, INC ‘AS A THIRD-PARTY
BENEFICIARY, HAS STANDING TO ENFORCE THE SETTLEMENT
AGREEMENT?

STATEMENT OF THE CASE ------ i

A. The four Actions were interrelated, with the parties, the1r counsel, and the issues
overlapping among the Actions.

The four Actions Appellant Mark dos Santos (“Appellant” or “Santos”) ;Tppealed
involved two class actions (the -673 Action and the -674 Action)" and two derivative actions (the
-743 Action and the -744 Act}ion). (See R. pp. 101, 122, 160, 281-‘.:‘) Each of the Actions involved
allegations regarding the management of Respondents The Myrtle Beach Resort Homeowners
Association, Inc (“MBR”) and Ocean Front Spa Horizontal Property Reglme Inc. (“OFS”),
over31ght of such management, and other actions of the Boards Qf: ::I._)‘}‘_;eet_ors of OFS and/or MBR,

including the approval, implementation, and collection of a “gate pass fee” and an increase in the



“gat¢ pass fee.” (See id) The Plaintiffs in the Actions were al:,l_property owners at MBR and
OFS (which is one of four regimes at MBR), and were all represegtgd by the same counsel. (/d.)
Appellant Santos was a Plaintiff in all four of the Actions. (Id.) MBR, OFS, and their respective
Defendant Board Members were similarly represented by the sarﬁq gqppsgl.

| Respondent FirstService Residential South Carolina, Inc.; iﬁ;;merly known as K.A. Diehl
& Associates, Inc.! (“K.A. Diehl”) was named as a Defendant iﬁ t_he -743 Action and the -744
"Action and was representéd by the same counsel. (See id.) In-those Actions, the Plaintiffs
alleged that K.A. Diehl breached management contracts with MBR and OFS in vafious respects,
including the implementation of the “gate pass fee” as MBR’s ;cfgent., (Id.) Before the Actions
were filed, K.A. Diehl filed Civil Action No. 2015-CP-26-5573 -'(i.‘f:’.—5'573 Aj:tion”)' asserting tort
claims against Plaintiffs in the Actions, with the exception of Plamtlff J effréy Richardson. (See
R. pp. 1187-1308.) In Plaintiffs’ Answer in the -5573 Acti{oﬁ%’- P_‘l"ai"rit'iffs filed counterclaims
asserting similar claims to those alleged in the Actions. (/d.). -

B. All parties participated in a consolidated mediation of the Actions, at the conclusion of
which the parties agreed to a full and final resolution of the Actions. '

On February 10, 2017, the parties notified their choice of mediator that they agreed to
schedule a mediation to take place on May 1, 2017, in the Action§ apd the -5573 Action. (R. pp.
772-776.) The mediator selected was Karl A. Folkens, Esq., one- of the most experienced and
well-respected mediators in South Carolina. (/d) On Marcvﬁ__:"‘26, 2017, Mediator Folkens
confirmed the mediation was to take place on May 1, 2017. (R. pp :277-789.)

On April 26, 2017, Plaintiffs’ counsel informed Defendants’ counsel that Plaintiff

Richardson would be unable to attend the mediation in person, and on April 28, 2017, confirmed

! FirstService Residential South Carolina, Inc., is the same lvegal‘ entity as K.A. Diehl &

Associates, Inc., and has simply changed its name.



to counsel for the Defendants that he would “have settlement authority from Mr. Richardson . . .
. (R. pp. 470-471.) o

On May 1, 2017, Plaintiffs and fheir counsel were physically present with the exception
of Plaintiff Richardson and . Appellant. Appellant’é absence w‘aslinot anticipated. Befo_ré the
mediation commenced, the parties agreed the med_iétion could proceed in Appellant’s absence,
conditioned 6n his couﬂsel having his settlement authority. _The mediation proceeded with these
understandings. |

All parties and their counsel attended the May 1 mediatioi.l.- COﬁference, either in person or
vid telephone, and participated in the mediation. (Br. of Appeiliéf}tj at 1.) In accordance with -
Rule 6(bj of the South Carolina Court Annexed Alternative Disﬁﬁit';lt:‘i{éSOIution (“ADR”) Rules,
at the commencement of the mediation conference Mediator Folkeris confirmed that (a) all
parties ;greed for Appellant and Plaintiff Richardson to attend via telephone, and (b) counsel for
Plaintiffs had full settlement authority for and on behalf of App-e'ﬂllant and Plaintiff Richardson.
Appellaﬁt and Plaintiff Richardson actively participated in th¢ mediation conference via
telephone. .

After a full-day mediation, involving extensive anns—Iéﬁg'th'hegotiations between the
parties and their counsel, the parties reached a resolution of allcla1ms1n the Actions and the
-5573 Action. In accordance with ADR Rule 6(f), Mediator Folkens ensured that the parties
reduced their agreements to writing. All parties to the Actions signed an agreement that
accurately captured the terms of the negotiated resolution (“Setﬂement Agreement”). (R. pp.

450-455.) A separate settlement agreement was executed by the partles to the -5573 Action. (R.

pp. 1307-1308.)



‘ | _ |
Due to Appellant and Plaintiff Richardson not being physically present and with the

assent ofv the parties, Plaintiffs’ counsel executed the Settlement ‘Agreement on their behalf as
their duly-authorized agent, with the Settlement Agreement making clear that both Appellant and
Plaintiff Rilchardson were thereby‘ signing through the actions of their counsel-agent. Before
signing on behalf of ‘Appellant and Plaintiff Richardson, Plainti_ffs’ counsel orally read the
operative provisions of the Settlement Agreement to them over the.l telephone.

Plaintiffs’ counsel presented the Settlement Agreemerltl-;?:tb Mediator Folkens and
Defendants’ counsel, signed by or for all of the named Plaintiffs, including Appellant. Based on
the parties’ negotiated settlement, memorialized in the Settlemenl‘ Agreement, Mediator-'Folkens
filed an Amended Proof of ADR form in each of the Actions and_-'the-5573 Action, making clear

‘that all parties were present and that each of the Actions were “[flully settled by Consent
Judgment or a Voluntary Dismissal to be filed by the parties.” (R'.f pp 790-792.)

C. The single, consolidated Settlement Agreement fully and'ﬁnallv resolved all four Actions
in exchange for consolidated consideration from MBR and OFS

In the Settlement Agreement, the named Plaintiffs, 1nclud1ng Appellant agreed to release
and forever discharge “Released Parties” from all “Claims,” as those terms were defined in the
Settlement Agreement. (R. p. 452 at 9 4, 6). The release provisions of the Settlement

Agreement are as follows: y
In exchange for and in consideration of the promises set forth in
this Agreement, and except for the rights to enforce the provisions
of this Agreement, Plaintiffs, their heirs, executors, administrators,
legal and personal representatives, successors and assigns, hereby
covenant not to sue and fully release and forever “discharge
Defendants and their respective present and former parents, heirs,
assigns, subsidiaries, affiliates, and related entities: or corporations,
and any of their past and present officers, directors,: shareholders
employers, past and present employees, agents, partners attorneys,
heirs, successors, insurers and assigns (the “Released Parties”),
from any and all claims, demands, actions, charges, complaints,
suits, administrative proceedings, debts, promises, contracts,



grievances, and causes of action (hereinafter collectively referred
to as “Claims™), in law or in equity, whether known or unknown,
which Plaintiffs and their heirs, executors, administrators, agents,

_distributees, beneficiaries, successors in interest and assignees may
have by reason of any matter, cause or thing whatsoever from the
beginning of the world to only the day of the date: of ‘Plaintiffs’
execution of this Agreement, including, but not limited'.to,' any and
all claims which were actually asserted or might- have been
asserted by Plaintiffs in the Settled Actions. Plaintiffs agree never
to file a lawsuit against Defendants based on any reason contained
in this Agreement. The Release does not purport to release any
claims that the law does not permit to be released.

(Id at 14.) Al Respondents are Reieased Parties within the meaning of the Settlement
Agreement. (Id.) In addition to the Release ef Claims, the name_dnnPlaintiffs agreed as follows in
the Settlement Agreement: “Within 15 days of receipt of the Payment, Plaintiffs’ counsel shall
ﬁle a stipulation of dismissal with prejudice in each of the‘;."'Settled Actions.” (Id at § 5
(emphasis in original).) The introductory paragraph to the Settlement \Agreement cteﬁned the
“Settled Actions” to include all four Actions (the -673 Action, th":e -674 Action, the -743 Action,
and the -744 Action). (R. p. 451) | |
In exchange for and in consideration of the promises set forth in the Settlement
Agreement, MBR, OFS, and the Defendant Board Members prorﬁi'Sed to pay funds as follows:
e The sum of $15,000 to Plaintiffs and Plaintiffs’ attorrte:)./:.to fund a binding arbitration
of a declaratory judgment action to adjudicate whetﬁe;}:'the gate pass fee (a central

issue in all four Actions) is proper.

. o The sum of $15,000 to The Board of Directors;‘?fo -’the Myrtle Beach Resort
Horizontal Property Regime and the Board of Directers:;fer‘the Myrtle Beach Resort
Five Seaeons Centre Horizontal Property Regime to fund the defense of a binding
arbitration of a declaratory judgment action toﬁ adjudieate whether the gate pass fee is

proper.



e The sum of $5,000 to .Plaintiffs’ attorney to be held mtrust by to pay an arbitrator to
resolve the arbitration described above. o
e The sum of $50,000 to pay Plaintiffs’ attorneys’ fees. »' -
({d atg1.)

D. Several Plaintiffs expressly ratified the Settlement Agreement in the weeks that followed
the mediation. '

Representative members of the Plaintiff classes who were_:gli:'en serving on the OFS Board

of Directors ratified the settlement and affirmed their understandirig that the Actions had been

resolved fully and finally through mediation. These Plaintiffs (Nan ‘ ",__}\.{Ibore, Steven Dame, and
Jim Perkins), joined by the two other OFS Board Members, did so by providing official written
notification on May 4, 2017, to over 170 of the putative class mejm_bers (their constituents, who
are fellow members of the OFS community) that they had been able to successfully “resolve
[the] five lawsuits.” (R. p. 461 at  5; R. pp. 463—465.)

In addition, shortly after the mediation, these Plaintiffs ‘_posted notices in the OFS
building informing all residents that “The recent state coﬁ‘i':t:""‘:vli.tigat'ion between various
homeowners in the Ocean Front Spa and its management compaﬁy and others has been resolved
between the parties to their mutual satisfaction via alternative disi;i__fté‘}ésolution that occurred on
May 1.” (R. p. 461 at § 6; R. pp. 466-467.)

E. The trial court entered its consolidated Order enforcing the Settlement Agreemént.

On September 21, 2017, the trial court entered its Order Granting Defendants’ Motion to
Enforce Settlement Agreement, finding: ) N
e The Settlement Agreement was the result of exte_hsivé negotiations following a

lengthy period of contested litigation between the partiés;




e All parties and their counsel attéended and pérticipated 1n the mediation conference (in
person or via telephone) resulting in the Settlement Agreement, which concluded with
all parties si.gning the Settlement Agreement (personally, or through their designated
agents);

# As the Settlement Agreemeﬁt was not an “agreement Bétween counsel,” SCRCP Rﬁle

,  43(k) was inapplicable; and '

e Even if SCRCP Rule 43(k) did apply, the Settlement Agreement complied with the
Rule—all parties to the Settlement Agreement signed the document (personally or
through their designated agents), as did their attorneys. '.

(R. pp. 77-82.) The single, cbnsolidated Order applied to all fouf of 'the Actions, and ruled that

the single, consolidated Settlement Agreement was valid and b1nd1ng (d)

F. Plaintiffs filed motions to réconsider the Order enforcihfz the Settlement Agreement,
which the trial court denied. :

On September 29, 2017, Plaintiffs filed motions to recohgiégr the Order enforcing the
Settlement Agreement. On November 7, 2017, Judge Seals (1) informed the parties that he was
denying Plaintiffs’ Motibn to Reconsider the Order and Final?udgment, and (2) requested that
Respondents; counsél prepare an order reflecting Judge Seais’ rﬁliﬁg. On November 14, 2017;
Respondents’ counsel submitted for Judge Seals’ consideration a §ingle, cqnsolidated draft order,
as requested, which contained the captions of and addreséed all fqur-:Aétions..

"On December 5, 2017, the trial court entered its singl‘g_,i '.czg)nsolidated Order Denying
Plaintiffs’ Motions to Reconsider, which contained the capti<)-:;ris‘ for and addressed all four
Actions, and electronically filed it in the -673 Action. (R. pp5—22) The‘Decembe‘"r 5, 2017,
Order affirmed that the single, consolidated Settlement Agreeméﬁt_ that resolved all four Actions

was valid and binding. (J/d) On December 7, 2017, the trial court electronically filed the



identical Order in the remaining three Actions (the -674 Action,;i'the -743 Action, and the -744
Actien).~ (R. pp. 23-76.)

G. ThlS Court dismissed as untimely the appeal in the -673 Actlon

On January 8, 2018, Appellant filed a single Notice of Appeal for all four Actions. On
January 25, 201 8, Respondents moved to dismiss as untimely the entlre appeal based on the trial
court’s entry of the Order on Appeal on December 5, 2017 On March 15, 2018, the Court
entered an Order dismissing as untimely the appeal in the -673 Action. The Court’s March 15,
2018, Order allowed the appeal in the remaining three Actions to prpcee& but specifically invited
Respondents to raise their preclusion argument in their brief. o

Appellant did not request rehearing or otherwise challenge the dismissal of the appeal in
the -673 Action. On April 3, 2018; the Court issued a PartialifRen;littitur remitting the -673
Action to the trial court, rendering the Order enforcing the Settlement Agreement final and
binding law of the case in the -673 Action.

STANDARD OF REVIEW

(1319 29

Settlement Agreements “‘are viewed as contracts’” under South Carolina law. Byrd v.
Livingston, 398 S.C. 237, 241, 727 S.E.2d 620, 621-22 (Ct. App. 2012) (quoting Pee Dee Stores,
Inc. v. Doyle, 381 S.C. 234, 241, 672 S.E.2d 799, 802 (Ct. App. 206’9)). ““An action to construe a
contract is an action at law.” Id at 241, 727 S.E.2d at 622 (cifing Silver v. Abstract Pools &
Spas, Inc., 376 S.C. 585 590, 658 S.E.2d 539, 541 (Ct. App. 206§§§£f'::'tBecause it is an action at
law, this Court is to review the Court’s Order enforcing the Settlement Agreement “under an
‘any evidence’ standard.” Pruitt v. S.C. Med. Malpractice Liability Joint Underwritiﬁg Ass’n,
343 S.C. 335, 339, 540 S.E.2d 843, 845 (2001) (citing Felts v. Richland County, 303 S.C. 354,

400 S.E.2d 781 (1991)). Accordingly, “the judge’s findings will not be disturbed unless they are




without evidentiary support.” Byrd, 398 S.C. at 241, 727 S.E.2d at-622 (citing Townes Assocs. v.
City of Greenville, 266 S.C. 81, 86,221 S.E.2d 773, 775 (1976)). . '

ARGUMENTS

1. THE VALIDITY OF THE SETTLEMENT AGREEMENT HAS BEEN FULLY
AND FINALLY DECIDED IN THE -673 ACTION, TO WHICH SANTOS WAS A
‘PARTY, AND COLLATERAL ESTOPPEL PRECLUDES HIM FROM
CHALLENGING THE VALIDITY OF THE AGREEMENT IN THIS APPEAL.

“Collateral estoppel, also known as issue preclusion, preVéhté a pany from relitigating an
issue that was decided in a previous action, regardless of whetherthe claims in the first aﬁd
subsequent flawsuits are the same.” Carolina Renewal, Inc. v. S C:Dep 't of Transﬁ., 385 S.C.
550, 554, 684 S.E.2d 779, 782 (Ct. App. 2009) (citing Judy v. Judy, 383 S.C. 1, 7, 677 S.E.2d
213, 217 (Ct. App. 2009)). Collateral estoppel applies if “the 1ssue in the present lawsuit was:
(1) actually litigated .in the prior action; (2) directly determ_i_ried in the prior actién; and
3) necesséry to support the prior judgment.” Id. (citing Beall v. Doe, 281 S.C. 363, 369 n.1, 315
S.E.2d 186, 189-90 n.1 (Ct. App. 1984)). - R

Each of these elements is clearly present here, m\an'cilélt.ihg fejection of Appellant’s
arguments based on the validity of the Settlement Agreementél_ﬁri_éady having been fully and
finally determined in the -673 Action. Appellant simply cannot disi);u‘te any of the foll‘owing:

o The validity and binding nature of the Settlefﬁent Agreement was actually
litigated in the -673 Action. The parties (inclliding Appellant) actively and
thoroughly litigated this precise issue in the éontéXt of Respondents’ motion to
enforce the Settlement Agreement, which is the véfy,_mbtion that precipitated this
appeal. | |

o The validity and binding nature of the Settle_mént'_ Agreement was directly

determined in the -673 Action. The single, consohdated Order thé trial court

)



[

entered in the Actions on September 21, 2017, ,'nddressed a single issue—the
validity and binding nature of the Settlement Agfndinent. The title of the Order
Wag “Order Granting Defendants’ Motion to Enfdrce Settlement Agreement.”
Similarly, | the single, consolidated | Order djényin‘g‘ Plaintiffs’ (including
Appellant’s) motions to reconsider the Septemberf:2?1’}, 201 7, Order reaffirmed this
single isnue—the validity and binding nature of the éettlement Agreement — and

the Defendants’ ability to enforce that Agreement.

o The validity and binding nature of the Settlement Agreement was not only

necessary to support the prior judgment, it was the entire purpose of the prior
judgment: to adjudicate whether' Respondents could enforce the Settlement
Agreement. |
o Because this Conrt has dismissed the appeal of thé ::6:7:3vAction, the trial court’s
decision enforcing the Settlement Agreement as.ivaiid.:and binding 1n the -673
Action is the law of the case, and that issue has been 'fully and finally determined.
Judy v. Martin, 381 S.C. 455, 458, 674 S.E.2d 151, 153 (2009) (“Under the law-
of-the-case doctrine, a party is precluded from relitigating, after an appeal, matters
that were either not raised on appeal, but should ‘ﬁaive been, or raised on appeal,
but expressly rejected by the appellate court.” (cmngCJ S Appeal & Error § 991
(2008)). S
Each of the above facts is beyond dispute. Accordingly, coliatef%ii_;ﬁ:f&d?pel bars Appellant from
relitigating the validity and binding nature of the Settlement Agreéfne:nt in this appeal.
To hold otherwise would (1) require Respondents and,‘_ith‘e Court to waste time and

resources analyzing, litigating, and determining an issue that has already been conclusively

/
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gdjudiééted, and (2) :potentially lead to inconsistent results :(?and inconsistent rights and

obligatipns of the sémg set of parties). Collate;al estoppel exi%ﬁ_st to ;iddress situations such as

this, and Appellant’s appeal shopld be rejected accordingly. This 1sa 'simple and straightforward

issue, and barring the appeal based on collateral estoppel eli‘minates-‘t_he need to even address the

remaining issues before the Court.

2. REGARDLESS OF WHETHER SCRCP RULE '43(K) APPLIED TO_ THE
SETTLEMENT AGREEMENT, THE AGREEMENT COMPLIED FULLY WITH

THE PROVISIONS OF THE RULE AND IS VALID AND BINDING ON THE
PARTIES. | - ¥

A plaiﬁ reading of SCRCP Rule 43(k) shows that it does.';l.ot apply since the Settlement
Agreement was not an “agreement between counsel.” It was an‘aéreérﬁent between the parties.
The trial court correctly concluded that, even if Rule 43(k) did apply, the Seﬁlement Agreement
complied §vith botil the letter and spirit of the Rule. ”

Neither Appellant nof ény of the other plaintiffs in the trial‘ éoﬁrt have ever attempted to
contradict the following facts, all of which are undisputed and mandate enforcement of the
Settlement Agreement: ( |

. On May 1, 2017, all parties and their counsel attefi%led and pérticipated in (either

in person or via telephone) the Court-mandated rriéd'iat'ion' in the Actions.
. Appellant and Plaintiff Richardson actively pjar;;;pipated in the mediation
conference via teléphone. S

o After a full-day mediation, involving extensive arms;length negotiations between
thé parties and their counsel, the parties reached é resolution of all claims in the
Actions.

o The Settlement Agreement accurately captured. the terms of the negotiated

resolution.
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Plaintiffs’ counsel executed the Settlement Agreement on behalf of Appellant and
Plaintiff Richardson as their duly-authorized agent; with the Settlement
Agreement making clear that both Appellant aind. Plaintiff Richardson were
thereby signing through the actions of their couns_el-ageht.

Based on the parties’ negotiated settlement, merhorialized‘ in the Settlement
Agreement, Mediator Folkens filed an Amended Proof of ADR form in each of
the Actions, making clear that all parties were present and that each of the Actions
were “[f]ully settled by Consent Judgment or a Voluntary Dismissal to be filed by
the parties.”

After the medtation, three of the named Plaintiffe (Naney Moore, Steven Dame

and Jim Perkins) expressly ratified the Settlement Agreement.

These undisputed facts leave no doubt that the Settlement Agreerheh’t fully satisfied Rule 43(k).

Rule 43(k) contemplates several ways in which an agfee'meht cevered by the Rule

becomes binding. One way is where the agreement is reduced to wr1t1ng and signed by the

parties and their counsel.” That has clearly occurred here, mandatlng enforcement of the

Settlement Agreement:

The parties’ negotiated resolution was “reduced te writing” in the Settlement
Agreement;

All parties to the Settlement Agreement signed the document, either personally or
through the actions of their duly-authorized agents.;‘-;‘ahd

The Settlement Agreement bears the signatures of the parties’ counsel: “A.

Preston Brittain”—counsel for Plaintiffs—twice (on ¢ in an agency capacity for

Appellant, and once in an égency capacity for Plamtlff Richardson); and “Phillip
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A. Kilgore”—counsel for Defeﬁdants who were ‘lvall' party to the Settlement
Agreement—five times (in an agency capacity fof two corporate Defendants and
the three individual Defendants who were preseht v1a t-‘elephone).

Appellant admits each of these facts, mandating the trial court’sconclusmn that the'll v'Settlement

Agreement satisfied Rule 43(k).

A. Counsel for all named parties to the Settlement Agreement signed the Agreement.

In attempt to evade the Settlement Agreement, Appellant asks the Court to adopt the
tortured and absurd interpretation of Rule 43(k) he advanced in tﬁe lower court. Appellant does
“not deny that his lawyer and Respondent;’ lawyer. signed the -Settlement Agreement. He
contends that the Court should ignore the signatures of Plalntlffs’ counsel and Defendants’
counsel on the Settlement Agreement because, in his view, neithe’r‘"l‘.s'.igr';ed “on his own behalf” or
in his “owﬁ caﬁacity as counsel.”?> (Br. of Appellant at 2, 8.) Ru1e43(k) has no sﬁch capacity
requirement, expressed or implied. o

The purpose of SCRCP Rule 43(k) is to promote certaiﬁfy' with respect to the terms of
agreements between counsel and to remove the Court from such dispﬁte_s. See Farnsworth v.
Davis Heating & Air Conditioning, Inc., 367 S.C. 634, 637, 627 S.E.2d 724, 725 (2006). The
purpose of the attorney signature requirement for this form of SCRCI\J Rule 43(k) agreement
between counsel is obvious: it is the qttomey’s conﬁrmatiori?’;ﬁalt the document accurately
expresses the terms of the deal the parties haye reached. It is certalnly not to signal counsel’s

agreement to be bound personally by its terms. An attorney repfé‘é%nfihg’ a party to a settlement

2 1t should be noted that neither attorney identified any limitation on the capacity in which

he signed. In all instances at issue here, the clients’ signatures were “By his Attorney” or “By its
Attorney.” .
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.agreement would almost never have any substantive obligat:i'é%is or rights under such an
agreement. ‘l

Here, counsel for Plaintiffs and counsel for Defendants signed the Settlement Agreement
as attorneys and agents of their clients. Thus, if is beyond dispufe that the parties’ éttomeys did
in lfact sign fhe Settlement Agreement, which is all the Rule woﬁld require. Applying the most
fundamental statutory interpretation ‘principles, this fact plainly’ _.satisﬁes Rule 43(k), which
merely requires that the document be “signed by . . . counsel.” .S‘v’é';e‘_iStqte v. Muldrow, 348 S.C.
264, 268, 559 S.E.2d 847, 849 (2002) (“[T]he words of a statute must be given their plain and
Qrdinary meaning without resort to subtle or forged COIlStI'uCtiOI’:l;;tv‘();":iivlfliit.OI‘ expand the statute’s
(;peration.”). The Rule requires counsel to sign a covered agréér;ént and, in this instance, the
parties’ counsel did sign. (

Morebvér, by signing the Settlement Agreement as agents/attorneys for their
principals/clients, both counsel clearly indicated that they ha"d"l fulfilled their duties to their
clients, having reviewed the Settlement Agreement and confirmed that it accurately sets forth the
relévant terms of settlement. Finally, their signatures constitute r:éﬁi;ese;itations that their clients

gave them express permission to sign in their stead.

Neither attorney would have signed the Settlement Agregﬁic as the agent of his client

unless these facts were true. Appellant’s attempt to conjure up a éépacity requirement in Rule
43(k) and his contention that the Settlement Agreement is non-biﬁding because the attorneys did
not sign in their “own” capacity must be rejected accordingly.

B. Appellant and Richardson signed the Settlement Kgreement for purposes of Rule
43(k) by directing their agent/counsel to sign on their behalf.

Appellant’s second absurd argument is that, if the signatuf@s_ are in any way construed to-

be those of legal counsel, they cannot be signatures of the parties'. .He asserts that even when a
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party expressly directs his/her/its agent/attorney to sign an agreement on his/her/its behalf and
the attorney does so in a manner making clear that the attorney", is signing in the place of the
party, the party has not actually signed the agreement for purposes of Rule 43(k). This argument
was not properly preserved for appellate review, as Appellant aba@ﬁdoncd this contention in the
motions to reconsider the September 21, 2017, Order enforcing the Settlement Agreement and
focused exclusively on allegations regarding the attorney signatlv;"r_e',;;ffcjguirement. The trial court
specifically recognized this fact:

Plaintiffs raised this érgument in opposition to Defendants’ Motion

to Approve Settlement, but Plaintiffs’ Motions to Reconsider

appear to have abandoned this argument. Plaintiffs’ Motions to

Reconsider focus instead on the isolated issue addressed . . .

above—their contention that Plaintiffs’ counsel and Defendants’

counsel did not “sign” the agreement for purposes of Rule 43(k).

R.p. 13 & p. 13 n.4.) Placing aside Appellant’s waiver of and faili}re to preserve this argument,

his contention defies age-old agency principles and must be rejectéd. )

Below are the actual signatures from the Settlement Agreement with which Santos

apparently takes issue:

VMm"k Dos Santos’

B¥ his Attormey
Jeffrey Richardson:

By his ‘Attorney
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By its Attom&y”7

Bi 1
By his Attoioy’

‘Stanley-J ordan

BylsAtoed”  —
(R. pp. 450-455.) All of these signature blocks make clear that the parties/principals have signed

the Settlement Agreement, and that the attorneys are merely putting pen to paper as the agents of

the principals.
An agent with express authority to contract is clearly able:ié ‘bind the principal by signing
on the principal’s behalf. S.C. Ins. Co. v. James C. Greene & Co., 290 S.C. 171, 183,348 S.E.2d

617, 624 (Ct. App. 1986) (“An agent contracting with the authori‘til.:llfoﬂf his principal binds him to

the same extent as if the principal personally made the contract. The principal’s liability to the

third party is contractual and direct.” (emphasis added)). Thus, through the actions of their
agents/attorneys, all of the principals/parties effectively signed the Settlerhent Agreement.
To accept Appellant’s argument, corporate defendants (v:lfhich always sign through their

agents) and other parties who must sign agreements through their agents (due to incapacity,
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absence, or otherwise) would apparently never be able to enter 1nt0a Binding agreefﬁent under
Rule 43(k). This is clearly not what the Legislature intended, and the absurd result‘A'ppellant
seeks must be avoided. Duke Energy Corp. v. S.C. Dep’t ofRe:\.ienue,‘415 S.C. 351, 355, 782
S.E.2d 590, 592 (2016) (“If possible, the Court ‘will construe a statute so as to escape the
absurdity and carry the intention into effect.” (citing Kiriakides v United Artist Commc 'ns, Inc.,
312 8.C. 271, 275, 440AS.E.2d 364, 366 (1994))). |

Santos relies heavily on Farnsworth in making his contentions—a case that is plainly
distinguishable on the facts. In Farnsworth, the plaintiff’s cogn_eel sent a letter extending a
settlement offer to the defendant’s counsel. 367 S.C. at 636, 627 SE2d at 725. The defendant’s
counsel then signed the letter confirming the defendant’s aceeptance of the offer. Id The
plaintiff—who had never signed an agreement of any kind, personally or by g;anting permission
to her agenﬂettomey—subsequently decided that she would pre_fer to go through with a trial
rather than resolvirig her claims. Id

Farnsworth differs from this case in a critical way: it invelv_ed a prototypical agreement

between counsel—one attorney sending a letter to another attorney \co'nveying a settlement offer

based on prior representations of his client, which the sec9nd attofffefj?;-aécepted. Neither party in

Farnsworth was directly involved in the settlement communications or signed an agreement of

any kind.

By compérison, all parties and their attorneys here actively participated in a full-day
mediation culminating in a negotiated resolution. All parties to the Settlement Agreement then
personally signed the Settlement Agreement or, due to their physicél absence but telephonic
presence, specifically directed their attorney to sign the Settlemeﬁ%:' Agreement as their agent to

memorialize the settlement the parties had just reached. An attOrhey signing a document with

-
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present, express permission to sign on behalf of his client is y:ery. different from an attorney
conveying a settlement offer on behalf of a client based on a prlor» representation of the client.
Farnsworth is by no means dispositive of the case at hand :

There can simply be no dispute that all parties to the Settlement Agreement and the1r
attorneys signed the Settlement Agreement. This satisfied the. letter and spirit of Rule 43(k),
mandating enforcement of the Settlement Agreement. The tr1al court’s dec151on must be
affirmed.

3. RULE 43(K) DID NOT APPLY TO THE SETTLEMENT AGREEMENT, WHICH
WAS NOT AN “AGREEMENT BETWEEN COUNSEL.” '

Even though the Settlement Agreement complies with the‘ requirements of Rule 43(k), by
its plain language, the Rule is inapplicable to the Settlement Agreement. Rule 43(k) provides as
follows: E

(k) Agreements of Counsel. No agreement between counsel
affecting the proceedings in an action shall be: b1nd1ng unless
reduced to the form of a consent order or written stlpulatxon signed
by counsel and entered in the record, or unless made in open court
and noted upon the record, or reduced to writing and signed by the

parties and their counsel. Settlement agreements shall be handled
in accordance with Rule 41.1, SCRCP.-

SCRCP Rule 43(k) (emphasi‘s added). The Settlement Agreement wes not an “agreement of
counsel” or an “agreement between counsel.” The Settlement Aéreement was an agreement of
the parties and between the parties, resulting from mediation that’ all parties attended (either in
person or by telephone) and in which they participated. :

. ““In interpreting the meaning of the South Carolina Rule‘s ‘kOf-“Civil Procedure; the Court

applies the same rules of construction used to 1nterpret statutes.””’ Farnsworth 367 S. C at 638,
627 S.E.2d at 726 (quoting Maxwell v. Genez, 356 S.C. 617, 620 591 S.E.2d 26, 27 (2003))

“[T]he words of a statute must be given their plain and ordinary meaning w1thout resort to subtle
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or forced construction to limit or expand the statute’s operation.” Muldr;)w, 348 S.C. at 268, 559
" S.E.2d at 849. Applying this basic rule of statutory interpret;i't.if):;r{:jflplginly demonstrates Ruie
43(k)’s inapplicability to the Settlement Agreement. e

A Rule 43(k) “agreement between counsel” contemplates:ari agreement negopiated by
attorneys that must be followed by some other overt action, identified in the Rule, before it
becomes enforceable. One of these actions is where the “agreement between counsel” is later
“reduced to writing and signed by the parties and their c;ounsel.” SCRCP Ruie 43(k). This
means that attorneys, after reaching agreements with other COIélﬁS_Cl, mus’t consult with their
clients about the terms and ensure that their clients sign an agree'niénf memorializing those terms.
The oBvioUs purpose of this Rule is to protect parties in connect10nw1th agreements negotiated
énd entered into by their attorneys. The Rule is not designed to s:upplant the basic law of
contract pertainilng to agreements into which the parties themselvés enter.

‘A recent Court of Appeals opinion recognized as much. Under Rule 43(k), “lawyers

have been required . . . to reduce their agreements to a written document.” Inglese v. Beal, 403

S.C. 290, 742 S.E.2d 687, 694 (Ct. App. 2013) (Pieper, J., concurring in part and dissenting in
part) (emphasis added). Likewiée, the Supreme Court in Farnsw}:j:};;‘h rec’ognized the importance
of two words in the introductory clause of Rule 43(k), emphaéiiirig' “between counself’ when
| quoﬁng thé Rule. See Farnsworth, 367 S.C. at 637, 627 SE2dat725 (quoting SCRCP Rule

43(k)). The Farnsworth Court went a step further in its holding,'nbt.in"g that “Rule 43(k) plainly

applies to all settlement agreements signed by counsel.” Id at 6'3‘8;'6'27 S.E.2d at 726 (emphasis
added).
If the Farnsworth Court interpreted Rule 43(k) as applyiﬂ'g to all settlement agreements,

including those entered into by paﬁies themselves, the Court’s i‘;sg’fof the wording “signed by
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counsel” would have been entirely superfluous. A fair reading of this language is that the Court

k24

intended to distinguish between “all settlement agreements,” and “al]l settlement agreements

signed by counsel.” By including this qualifying language, the Court demonstrated that not all

i

settlement agreements are covered by Rule 43(k). The Rule applies only to those that are
“agreement([s] between counsel,” as the plain language of the Rule ;Iriv_lbakes clear.

The history of Rule 43(k) further demonstrates  its inapplicability to the Settlement

Agreement. In reaching its conclusions, the Farnsworth Court cpr_ﬁpér'ed Circuit Court Rule 14

to SCRCP 43(k) and pc;inted out language in the new rule that was Vn.ot present in the old rule.
See Farnsworth, 367 S.C. at 638 n.3, 627 S.E.2d at 726 n.3. (“Under [the old\]\ rule, [the]
agreement would be enforceable simply because it is in writing. Unlike Rule 43(k), Circuit Court
Rule 14 did not contain the additional requirement that written ‘:gig"reements be entered into the
record.”).

Likewise, this Court can draw conclusions from another difference between Rule 43(k)

and old Circuit Court Rule 14. The predecessor to Rule 43(k), CirCuit Court Rule 14, provided

as follows: “No agr_eemenf or consent between paﬁies, or théiffll}a“{'t;i.‘cirneys, in respect to the
proceedings in a cause, shall be binding, unless . . . .” Farnsw'olr'ﬁz,v 367 S.C. at 638 n.3, 627
S.E2d at 726 n.3 (emphasis added). Thus, Old Circuit Court Rule 14 addressed the
enforceability of both agreements between parties and agreefneﬁts between their attorneys.
Rule 43(k), however, retains no feférence to “agreemeﬁt[s] or céﬁsent[s] between parties” and
makes reference only to “agreement[s] between counsel.” The logical conclusion is that this
omission by the drafters was intentional, has meaning, and cannot}t"[;g:(:)ve-rlooked.

Th¢ Legislature clearly intended for old Circuit Court Rule 14 fo apply to all litigation

agreements, whether between the parties or their attorneys. I:ﬁ:='c“jl‘é'\‘/‘ising the new Rule, the
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Legislature must‘have contemplated\the possibility of including agreements between parties
within the scope of Rule 43(k), but elected te omit any referegllee,‘ to sucﬁ agreements. Such
omission in the revised Rule on the same subject demonstrates the Legielature’s clear intentl to
limit the requirements of the Rule to only agreements “between counsel”

To hold otherwise would require the Court to assume the‘ti _the \Legislature co.mmitted an
oversight, simply forgot to retain the reference to agreements between parties when drafting Rule
43(k), and has allowed the error to remain in place for decades. There is no basis for such
assumptions, and the Court must give meaning to the Legislature’s intentional omission of
“agreements»between parties” from Rule 43(k).

Appellant relies on an earlier case, Ashfort Corp. v. Palmetto C(_)nStr. Group, Inc., 318
S.C. 492, 458 S.E.2d 533 (1995), in an attempt to overcome“_'__".che clear and straightforward
meaning of Rule 43(k). Ashfort appears easily dlstmgulshable,asthat case involved (1) the
attorneys vaguely “advis[ing] the circuit court that the case had been settled” without providing
any details as to the terms, and (2) some undescribed, purported agreement between a party and
the other party’s insurer. Id. at 493, 495, 458 S.E.2d at 534-35. Nothi'r;g in the record reflects
the terms of the purported agreement or whether it was in writing v"(.')r was between the parties, and
the lower court concluded “there had been no ‘meeting of the minds’ regarding the terms of the
settlement.” Id. at 493, 458 S.E.2d at 534. i

Based on that limited record, the Ashfort court was ‘-f‘left :v;}i'th nothing more than
r\epresentations by counsel that a purported agreement had been reached—facts that did not allow
the court to. enforce the agreement under contract principles a'n.ci"'fell woefully short of the

requirements of the then-current version of Rule 43(k) to either "‘feduee[ the agreement] to the
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form of a consent order or written stipulation signed by counseland entered in the record, or
[make it] in open court and note[ it] upon the r;cord.” Id o |

Appellant here has little left to rely on/ than two séritences from Ashfort taken out of
context to assert that all settlement agreementé, even those that are not “agreements between
counsel,” are governed by Rule 43(k). This reliance is ill-plaéed for several reasons. First,
Ashfort did not have before it a pure “settlement agreement” reached between parties. Second,
Ashfort never purported to eXtend its ruling to “all settlement agfé'ements” or all“‘agreements
regarding pending litigation” within the scope of future Versions"of‘ ARu1¢A43(k). Third, the Court
eyinced no intent for Ashfort to be treated as a seminal decision fé;iffﬁg'-proposition that decades
of contract jurisprudence have been modified to carve out a subset of contracts between parties
which are not enforceable unless their lawyers also sign.

Farnsworth is a more reliable barometer of the Court’s view- of the scope of Rule 43(k).
As indicated above, in quotiﬁg the Rule, the Farnsworth Court efhphasized the words “between
counsel,” 367 S.C. at 637, 627 S.E.2d at 725, and noted that “Ruié43(k) plainly applies to all

settlement agreements signed by counsel.” Id at 637-38, 62’}5‘;'SIE.2d at 725-26 (emphasis

added).

The sparse facts in-Ashfort bear no similarity to the présent» facts. Here (1) all of the
parties (with the assistance of counsel) actively participated in, negotiated, and reached terms on
a settlement during a full-day mediation conference, (2) the partieé reduced those terms to

writing in the Settlement Agreement that all parties to the Settlement Agreement signed before

3 “In our opinion, Rule 43(k) is applicable to settlemenf'aéfeementé,” id. at 494, 458

S.E.2d at 534; and “The intent of Rule 43(k) is to require all ‘agreements regarding pending
litigation to either be announced in open court or to be reduced to a consent order or written
stipulation and entered,” id.
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leaving the mediatien, and (3) a seasoned and well-respected mediator filed a notice with the
Court conﬁrming each of the aboye two facts.

The Settlement Agreement in this case was not an “agreement between counsel,” as
contemplated in Rule 43(k). The ‘Settlement Agreement was- ne_gotiated,' memorialized, and
executed ‘by all of the parties to the Settlement Agreement after»a:{ full déy of mediation in which
all actively participated.  The trial court properly held that Rdle 43(k) was inapplicable and
enforced the Settlement Agreement accordingly. The same result':"-r;hl-;i’ndated on appeal..

4. K.A. DIEHL, AS A THIRD-PARTY BENEFICIARY, HAS STANDING TO
ENFORCE THE SETTLEMENT AGREEMENT. ‘

As an additional ground for appeal, Appellant seeks a modification of the trial court
orders limiting the right to enforce the Settlement Agreement to MBR, OFS, and the individual
directors. He asserts that K.A. Diehl is not a party and does not have standing to enforce the
Settlement Agreement. Although this argument was not preserved for appeal, as it was not
raised in the motions to reconsider the September 21, 2017 Order enforcmg the Settlement
Agreement, it is wholly without merit. |

~ Appellant completely ignores the fact that K.A. Diehl is d third-party beneficiary to the
Settlement Agreement. “A third-perrty beneficiary is a party that _the contracting parties intend to
directly benefit.” Touchberry v. City of Florence, 295 S.C. 47, 48-49, 367 S.E.2d 149, 150
(1988). “The presumption that a contract is not enforceahle by an individual may be overcome
by showing” that the individual was intended to benefit under the‘:terms of the agreement. Id.
“When a contract is unambiguous, clear and explicit, it must be co\n's'trued according to the terms
the parties used, to be taken and understood in their plain, ordrnary, and popular sense.” C.A.N.

Enterprises, Inc. v. S.C. Health & Human Sers. Fin. Com., 296 SC 373 377, 373 S.E.2d 584

(1998).

23



By the express language of the Settlement Agreement,b_;}I‘;j(}‘;A. _Diehl derives the direct
benefits of 1) being released of Plaintiffs’ claims; and 2) a disnﬁésal of claims against it in the
Actions with prejudice. The Settlement Agreement clearly and .;;f;e;mbiguously “release[s] and
forever discharge[s] Defendants and . . . any of their past and presé;llt . agents . . . from any and
all claims, demands, actions, charges, complaints, suits, administrative proceedings, debts,
promises, contracts, grievances, and causes of action,” whether known or unknown, through the
date of the Settlement Agreemént. The Settlement Agreement c_leﬁhes “Defendants” as MBR,
OFS, and the individual directors. K.A. Diehl, as MBR’s and OFS’s managing agent at the time
of execution, is explicitly a released party as an agent. i

To read the Settlement Agreement in any other manner‘ would lead to the “unusual and
e;xt'raordinéry” conclusion that OFS and MBR would agree toPlamtlffs maintaining claims
agaiﬁst their agent, exposing OFS and MBR to arguments that they should indemnify their agent.
Id. Instead, the Court must employ the “reasonable, fair and just™ construction of the Settlement
Agreement that all partieé intended K.A. Diehl to be a released party.

Likewisel,‘ the benefit of the dismissal of all claims withgprejudice pending in the -743
Action and the,-744 Action inures to K.A. Diehl, as a Defendant iﬁ"t_hose lawsuits. The express
language states Plaintiffs are obligated to “file a stipulation of di‘sﬁi;iséal with prejudice in each of
the Settled Actions.” The dismissal is unconditional and applies ﬁﬁilfdrmly to all claimé, whether
against the other Defendants or K.A. Diehl. Any other interpretféi“t{blribeuld be tortured and fly
in the face of “the ordinary, plain, and popular sense” of the terms- in the dismissal provision. /d.

To.the extent that the ter;ns of the Settlement Agreement are ambiguous, the evidence in
the record supi)orts the conclusion that Appellant intended for K.A. Diehl to benefit from the

Settlement Agreement. The OFS directors sent a notice to the OFS members that “the recent
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state court Htigation between various homeowners in the Ocean'-_ﬁpn"'ce 'Spa and its management

company and others has been resolved betweeﬁ the parties tq ‘t'héir mutual satisfaction via
alternative dispute resolution that occurred on May 1.” By the Alcilear language of the notice,
several Plaintiffs explicitly recognized that the release and agreefﬁent to dismiss with prejudice
was intended to directly benefit K.A. Diehl, as the management cémpany.

Additionally, Appellant settled the claims in the -5573 Agﬁion, agréeing to release and
dismiss the counterclaims against K.A. Diehl that are similar to ‘tl"lei ciaims in the Actions. This
evidences that the settlement agreements reached at the May 1 medlatlon were intended to be
global and to settle all actions between the parties with ﬁnality. Flnally, the agreemenf to dismiss
in of itself is further evidence of Appellant’s intent that the scope of tﬁe release includes claims
against K.A. Diehl in the Actions. Even if you accepted Appellaﬁf’s absurd assertion that he did
not.intend to release KA Diehl, Plaintiffs could not maintain th:e"jAactions against K.A. Diehl by
. the express language of the Settlement Agreement, because all éia_ims, including those against

K.A. Diehl, must be dismissed by the parties. “Common sensiej‘-féhd gdod faith, the leading
touchstones of construction of the provisions of a contract,” dictafé_ that K.A. Diehl is released of
Plaintiffs’ claims and that the Actions be dismissed in their entiretyJd., 296 S.C. at 377 (citing
Farr v. Duke Power Co., 265 S.C. 356, 360, 218 S.E.2d 431, 434 (1;9“"7'5)).

As a third-party beneﬁciary, K.A. Diehl has standiﬁg ."‘to enforce the Settlement
Agreement. |

CONCLUSION
As a threshold issue, Santos is precluded from even puréﬁing this appeal based on the

doctrine of collateral estoppel. The validity and binding nature of the Settlement'Agreement has
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been conclusively determined in the -673 Action, to which Sanéo:s was a party (and in which he
contested this very issue), arlld'he cannot relitigate that issue here. S |

'Everf if collateral estoppel did not breclude Santos’iargumerit‘s on appeal (though it does),
the trial court’s decision appropriately applied the facts to the law and rightly concluded that
(1) Rule 43(k) is inapplicable to the Agreement and, even if it diel, (2) the Settlemeﬁt Agreement .
complied fully with Rule 43(k); and (3) K.A. .Diehl has the right to enforce the Settlement
Agr‘eement.' Accordingly, Respondents request that the Coﬁrt afﬁrm the decision of the lower

court. ' !
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Henrietta U. Golding, Esq.
Alicia E. Thompson, Esq.
McNair Law Firm, P.A.

Post Office Box 336 :
Myrtle Beach, SC 29578- 0336
(843) 444-1107 (telephone)
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(843) 444-4729 (facsimile)

Attorneys for Respondent F irstService Residential South
Carolina, Inc., formerly known as K. A. Diehl & Associates,
Inc. '

July & 2018
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Common Pleas

William H. Seals, Jr., Circuit Court Judge RECEWED

Case No. 2016-CP-26-00673 JUL 06 2018
Case No. 2016-CP-26-00674 SC Court of Appeals

Case No. 2016-CP-26-00743
Case No. 2016-CP-26-00744
Appellate Case No. 2018-000041 -

Jim Perkins, Colleen Franke, a/k/a Colleen Franke Perkins, Mark Dos Santos, Nancy Moore,
William Moore, Steven Dame, Errol Dos Santos, and Jeffrey Richardson, on behalf of -
themselves and all other similarly situated, ..........ccoeerveneerieniernei e Plaintiffs,

Ocean Front Spa Horizontal Property Regime, Inc., Bill Cameron, Walter Jordan, Ralph Jﬁmp,
Stanley Jordan, Ray Coghill, and John Doe past board directors of Ocean Front Spa Horizontal
Property RegIme, INC., .couvviriiiiiiiieieiireiieeeiie ettt Defendants,

And

Jim Perkins, Colleen Franke, a/k/a Colleen Franke Perkins, Mark Dos Santos, Nancy Moore,
William Moore, Steven Dame, Errol Dos Santos, and Jeffrey Richardson, on behalf of
themselves and all other similarly situated, ........c.ccocvveeveererevivrerecienreee e Plaintifts,

The Myrﬂe Beach Resort Homeowners Association, Inc., Phil Cox, Bill Cameron, Stanley
Jordan, Walter Jordan, Wayne Urban, Ken Perkins, and John Doe past board directors of The
Myrtle Beach Resort Homeowners Association, IncC., ......ccoceevvveeneeneeiniiniennen. Defendants,

" And



Jim Perkins, Colleen Franke, a/k/a Colleen Franke Perkins, Mark Dos Santos, Nancy Moore,
William Moore, Steven Dame, and Errol Dos Santos, and Jeffrey Rlchardson individually in
their capacity as derivative shareholders, ........ccceveereereeneeciieneinieiiee e Plaintiffs,

K.A. Diehl and Associates, Inc., The Myrtle Beach Resort‘Homeo‘wr‘lérs Association, Inc., Phil
Cox, Bill Cameron, Stanley Jordan, Wayne Urban, Walter Jordan, Ken Perkins, and John Doe
past board directors of The Myrtle Beach Resort Homeowners Association, Inc., .... Defendants,

And

Jim Perkins, Colleen Franke, a/k/a Colleen Franke Perkins, Mark Dos Santos, Nancy Moore,
William Moore, Steven Dame, Errol Dos Santos, and Jeffrey Richardson, individually in their
capacity as derivative shareholders of Ocean Front Spa Horizontal Property Regime, Inc.,
....................... SRS PO URURRPUUUUURUPPUURURPPPRUPRN o F:% 4o 11 14 -

Ocean Front Spa Horizontal Property Regime, Inc., Walter Jordan, Ralph Jump, Ray Coghill,
John Doe past board directors of Ocean Front Spa Horizontal Property Regime, Inc., The Myrtle
Beach Resort Homeowners Association, Inc., Phil Cox, Bill Cameron Stanley J ordan Wayne
Urban, Ken Perkins, John Doe past board d1rectors of The Myrtle Beach Resort Homeowners
Association, Inc., and K.A. Diehl and Associates, InC. .....cocceeveenecrninnnnnnnnnne. Defendants,

Of whom Mark Dos Santos is the Appellant,
And

Ocean Front Spa Horizontal Property Regime, Inc., Walter Jordan, Ralph Jump, Ray Coghill,
John Doe past board directors of Ocean Front Spa Horizontal Property Regime, Inc., The Myrtle
Beach Resort Homeowners Association, Inc., Phil Cox, Bill Cameron, Stanley Jordan, Wayne
Urban, Ken Perkins, John Doe past board directors of The Myrtle Beach Resort Homeowners
Association, Inc., and K.A. Diehl and Associates, Inc., are the Respondents.



CERTIFICATE OF COUNSEL REGARDING
COMPLIANCE WITH RULE 211(B), SCAR

[ certify that the Final Brief of Respondents complies with Rule 211(b), SCAR.

July 2,2018
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