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ARGUMENT

L This Court. should reverse the decision of the Master in Equlty denymg Appellant’
Rule.60(b)(5)- Motion-for Relief from Judgment

Ruile 60(b)(5) 1s based on'the historical power of a court of eqity to-modify its decrees.
“in light of subsequent conditions:” Mr. G'v. Mrs. G; 320 S.C. 305, 311, 465 S.E.2d. 101, 107
(Ct..App. 1995). The Rule provides in-relevant part:

On motion and upon such. terms ‘as -are Just, the court. may relieve a party or his
legal representative from a final Judgment order; or proceedmg for-the: followmg

reasons:

’upon Wthh: 1_ b
equitablé that: the Judgment should have prospectwe apphcatlon
Rule 60(b)(5) ‘is appropriate: here for two' reasons. First, Appéllant’s Motion: for Relief
from Judgmiént was made within. the time limits set forth in Rule-60(b)(5).. Rule 60(b)(5) does'
not place a time limit on when ‘motions a‘re-*to be brought, but rathier provides that such mictions
must-be:made:“‘within a reasonable time*" Rule:60(b)(5); SCRCP: Appellant s:Motion wasfiled
within a reasonablé time following the icihange in -circutnstances ‘warranting relief pursuant to
subsection 5 -of Rule 60(b). Second, it is no longer equitable that the*Order O’ffdijs_in:.i's‘éfa‘l-' with
‘prejudice; haVé-,prOSjj,éc,t'i\'/fé application based:upon :equitable considerations which the trial-court
erred in disregarding. The trial couit here was presented with undeveloped. faets; limited.
- discovery, and a subsequent Change_ofcir;cumsftﬁncﬁs which; together, -entitely- transform. the-
underlying premise; upon which the Order of dismissal was based. Specifically, Appellant
complied: with a prior-order requiring its predecessor to remit flood insurance ptéoceeds to
Respondents, notwithstanding .cor'itra’cli't:t'oxyﬁ COntractua‘lobz'li:éat'ions of the parties under the

subject loan. instrumenfs, The subsequent assighinent of the mortgage to Appellant and




Appellant’s compliance with the prior-order coristitiite a charige in conditions swah-aﬁﬁng this
Court to reverse the trial Coun:’s'deﬁ‘i'al Of'Appellarit?éRule:-éO(b‘)(S) Motion.
A. Appellant’s Rule 60(b)(5) Motion was made withiin a reasonable time.
Subsection (5) of Rule 60(b) “is notably not limited by the otie yeat provision, but, only
that of a reasonable time.” Evans v. Gunter, 294 S.C. 525, 528, 366 S.E.2d 44,46 (Ct. App.
1988). The couit'may gtraﬁt_.a party relief from judgment under Rule 60(b)(5), if the party makes
a motion secking relief within a reasonable tire. Rule 60(b)(S), SCRCP.

‘Respondents make the. blanket assertion that Appellaiit’s onlyargumentis, “It wasn’t us,
don’t blame'us!” This mischaracterized oversimplification is an obvious attempt by Respondents
to'‘gloss ‘over the actual circumstances surrounding any' purported. delay in filing the’ Rule
60(b)(5) Motion. The Rule 60(b)(5) standard is “within a reasonable time,” and each inguiry
into; reasoﬁab_len,e._ss; is on -a case by case basis. Here, the law firm r'reprﬁsqnti’ng Appellant’s
predecessors in the foreclosure, Chase Hoine Finance; LLC. (Chase) and Bayview Loaii
Servicing, LLC (“Bayview™), ceased its operations at about the same time as ‘the Master:in-
Equity issued an Order declaring the equitable remedy. :of foreclosure no: longer- 'aA\‘,/_z_l;ila,b]’;a;;j
Bayview then assigned the; mortgage to ‘Appellant, ‘who filed its: Rule: 60(b)(5) Motion two-
months and eight days after-the recording of the: Assignment-ofthe Mortgage and; importantly;
after remitting the. insurancé disbursemient. to Respdﬁ’dé;ﬂs. These: citcumstances render the
timing of the Motion reasonable and justify any perceived delay in’its:filing. Respondents: miss
the:mark-when they state.that Appellant seeks to-be rewarded in-asking; this Court to reverse the
Master’s Order. Appellant does not seek to be rewarded, but instead asks.this Court to do what

is equitablesand just based-upon the facts of this case and-applicable law of Rule 60(b):




B.  Rule 60(b)(5) is apphcable because:conditions have changed and. _prospective
apphcatmn of the. Master in Equity’s orderis no’ longer equiitable.

Generally, the standard to be-applied in 'de'_te,nnining whether a judgment:has “prospective
application”, within the ‘rheaning-;of"Rﬁle 60(b)(5), is whether the judgiment from-which relief is
sought is executory or involves supervision of chankging" condict ‘or, coriditions by'gc__'ojurt. Saro
Investments v.. Ocean Ho'lidqy, Partnership, 314 S.C. 116,-441 S.E.2d-835 (Ct: App. 1994). For
Watershed Conservation Dist. Of Fountain: Inn, 348 S.C.. 58; 558 S.E:2d 902:(Ct. App. 2001),
Partition.orders, on the other hand, do-not _B'e'cfa'ii‘é"e' they are éxecuted orders that mandate:a one=
‘time: change in the ownership of property: Perrv v. Heirs'at Law:.of Gadsden 357 8.C. 42 49
590 S:E.2d:502, 505-06 (Ct..App. 2003):
having prospective apphcatmn' because such.a ruling would:be “inapprepriate and-an 4ffront to
the commonly understood meaning of thie term, ‘prospe,ctive;_.-.appliéation;"- » Perry; 357 S:C. at
49,590 S.E:2d at 505.. However, Respondents* reliance’ on ‘Perry is ?misgl.,aééd. Perry was ar
Action in'which Gadsden, an heir with an.intefest in a partitioned property; sought-to reopen the
Jjudgment :of partition on the’ grounds  that. the-vahie -assigned to the property by the ‘partitici
commissionerswas “so incorrect as "to--amount' to fraud upon-the Court;” Id, at 45-46;.590 S.E 2d
at504. Tn addition to finding that'Gadsdei’s allegation of insufficiericy of value -Wé‘s’.-sO;deﬁciént
that ‘the ‘Court ‘would-have been compelled to find the trial court abused its discretion. had it
grantéd "Gédsdeﬁ-"s1-60_(~‘b)(5)*;«fnc‘>tion',-- the ‘Court held that the four-year delay-in filing the motion
was untimely:and Athatj:'Gadél(i»e‘n_ failed to-satisfy his burden to show the propriety ‘of his motion.

Id. at 48, 590 S.E.2d at 505. Unlike the present case; where a significant subsequent-change:ini




conditions '.exi_sted,and, the motion was made within a reasonable-time following thaf;jchangg,. the
‘motion in Perry failed to satisfy any of the requisites under Rule 60(b)(5). Id. at-49, 590 S.E.2d
at 506.

Conversely, this ‘Court should take guidance from Saro. Tn.Saro, this Court found “at
least'a prima facie ‘case’ of _iileqﬁity,” ‘where a.party ‘was subsequently relieved of iridebtedniess
and therefore: prospective application of a-previous judgment would ‘be‘vinequjtab_l’e.- S_dro, 314
S.C. at 122, 441 S.E.2d at 839. A cha‘nge' in conditions watranted this Court: to instruct-the trial
court in Sara to take a closer look at the potential inequity present. /d: at 124,441 S’B.2d ar 840, -
The. case-was remanded for the lower court to determine ‘the potential. inequity involved. Td.
Similarly to Saro, the Master’s Order ‘eliminating the equitable. remedy. of foreclosure fias
prospective application. The-effect of this order is notffa:'one:-"-timeach,anjge like:the'partition order:
in Perry; butiis inistead an ongoiiig prohibition to squitable telief to. Appellatit and sty successors
in interest:to ihe“mértgag_e.‘.;

Here, it.is no longer equitablé that Order of Dismissal with prejudice have prospective -
application:. First, Appellant issued the insutance proceeds to Resporidents; conistituting a clear
change in conditions. Second, an order barring the equitable remedy ‘of foreclosure is certainly
- prospéctive, because Appellant :'and'.a'ny other successors in interest to the mottgage cannot |
 foreclose-on the. subject property in the future. Rule 60(b)(5) specifically seeks to remove the
injustice ‘caused when the-application of a judgment against a party-is no longer equitable: based
on a change-in-subsequent conditions. 1n this limited context. permitted under Rule 60(b)(5), the

lower-court’s Order of Dismissal with prejudice was an akbus.e.:of discretion.




1L Appellantshould be.-subs‘,t’i'tvu,t'__’ed as t]je;.Piainfiff ‘in this action.

Rule 25(e), SCRCP states “[s]ubstitution of parties under ‘the provision of*this rule may
be made by the trial court either before or after judgment, or pending appeal, by the appellate:
court.” Rule 25(¢), SCRCP. “In case of any transfer of interest, the action may be continued by
or against the original party, unless the court upon motion 'c_iire’cts thé person to whom the interest
is transferred to be substituted 'in"the action or joined with the original party.” Rule 25(e),
SCRCP: Upon_ an ‘assignment’ of interest, the “assignee stands in the shoes ‘of its. assignor.”
Twelfth RMA Partners; L.P.v. Nat’l Safe Corp., 335 S:C. 635,639, 518.S.E:2d 44,46 (Ct. App
1999).

Appellant is:the curtent mortgagee and assignee of Bayview, however Bayview: remains
the currently captioned- Plaintiff in.this aqﬁén after _.pre_vio_us"_ly b;(;i‘ng substituted in. place of
Chase, the ,éiri»ggnal, mortgagee. Appellant’s Motion to-substitiite is based on basié concepts of:
standing that students are taught in their first year of law school.. Respondents’ :assertion that
allowing U.S. Bank Trust to be-substitited as Plaintiff “would open the-flood gates. to:making
dismissals: with prejudice rﬁeanin{g‘lgs&"’is‘ ='ufter1y ‘without. merit. *This facts of this case are:

- unique, and. the: narr-.oW rappl'ication .of Rule 60(b)(5). together. with: iits mandated. case-by-case
inquiry prevent the “flood” of reversals Respondents argue:would ensue.

Respondents ‘do concéd_e' that Rule 25(c), SCRCP permits post-judgment substitution of
paities, as is: thé case here. However; i.kespondeﬁ'té atgue that-it 18-only relevant when there is
| still something for the court: to do and, theréfore, is impr‘ope‘r: wheén. the -action 1is. ’céns’ider‘e'(i
concluded. While Appellant’s Motion to-Substitute:Plaintiff may be mooted by-a-denial -of the:
60(b)(5) Motion, that by no meaiis rénders it iﬁé’pp‘ﬁcdblezor"'i'inprope'rp. Rule 60(b)(5) permits.

relief by the filing of a motion in ‘an.existing action;as Appellant chose to do here: There is nio




reason a form motion to correct the caption cannot be filed in conjunction with a Rule 60 iotion,
and there is certainly nothing in the Rules.of Civil Procedure which precludes it.

CONCLUSION

For all the reasons set forth herein, this Court should reverse the trial court’s otder

‘denying Appellant’s Motion for Reliéf from Judgment.and Motion to Substitute Plaintiff;

Respectfully submitted,
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