STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS
Appeal from Spartanbm_'g QOmW RE CEIVED
o cae s awse % O 09 oy
C Cour Of Appeals
THE STATE,
Appellant,
VS.
ADAM KEITH LUNSFORD,
Respondent.

FINAL REPLY BRIEF OF APPELLANT

ALAN WILSON
Attorney General

MARK R. FARTHING
Assistant Attorney General

Post Office Box 11549
Columbia, SC 29211
(803) 734-3727

BARRY J. BARNETTE
Solicitor, Seventh Judicial Circuit

180 Magnolia Street
Spartanburg, SC 29306
(864) 596-2575

ATTORNEYS FOR APPELLANT




STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Spartanburg County
Honorable J. Mark Hayes, 11, Circuit Court Judge
Appellate Case No. 2018-000136

THE STATE,
Appellant,
Vs.
ADAM KEITH LUNSFORD,
Respondent.
FINAL REPLY BRIEF OF APPELLANT
A\

ALAN WILSON
Attorney General

MARK R. FARTHING
Assistant Attorney General

Post Office Box 11549
Columbia, SC 29211
(803) 734-3727

BARRY J. BARNETTE
Solicitor, Seventh Judicial Circuit

m

180 Magnolia Street
Spartanburg, SC 29306
(864) 596-2575

ATTORNEYS FOR APPELLANT



TABLE OF CONTENTS
TABLE OF AUTHORITIES ..o i, i
ARGUMENT IN REPLY .oovvoivonnn s seeseenesseees e e ]

Contrary to Lunsford’s contentions, the circuit court judge

committed a clear error of law by granting immunity to Lunsford

pursuant to the South Carolina Protection of Persons and Property

Act where, as a matter of law, Lunsford was not entitled to

immunity because he acted unlawfully by threateningly

brandishing a pistol at his victim during the course of the incident

and because he could not validly raise a claim of self-defense since

he was not without fault for the difficulty and did not reasonably

need to use deadly force against his victim at the time he did so. .......c.ccoceiennn 1

CONCLUSTON ..ottt st sttt et be bt e e be e ea s e tbeebb e s b e e se e s e snea b e anen s 6



- TABLE OF AUTHdeTIES
South Carolh:a Céses: | | A
State v. Bixby, 388 S.C. 528, 698 S.E.2ci,572 ‘(2010). ..................... e e ens 4
Stellte v. Bryant, 336 S.C. 340, 520 S.E.2d 319 '(1999). ................... S ettt nenes 3
State v. Goodson, 312 S.C. 278, 440 S.E.2d 370 (1994). ........ S e 3
State v. Oates, 421 S.C. 1, 803 S.E.2d 911 (Ct. App. 2617). .................... ' ........ : ....... 5
‘State v, Scott, 420 S.C. 108, 800 S‘E.2(‘i 793 (Ct. APP. 2017). *wvooorreeveveerereereenn - 3
Stite v. Scott, __ S.C._, 819 S.E2d 116 (2018). ..oeyorcrrccresorsrrscrsorsorio o 1,2,3,4
N t

State v. Washington, 424 S.C. 374, 818 S.E.2d 459 (CL. APD. 2018). rvreeevrerroiicccererrereeereseeeesee 4
‘St'atutorv Provisions: ‘)
S.C. Code AN, § 16-11420. oo N 3
S:(Ij. Code Ann. § 16-11-440. } ................ rreeean ........................................ — 2
S.C. Code Ann. § 16-11-450. ..ooveoreieiiiiicrcinee ettt r e sttt e 2
S.C. Code Ann. § 16-23-410. S | .......... 2

i



ARGUMENT IN REPLY

Contrary to Lunsford’s contentions, the circuit court judge committed a clear error
of law by granting immunity to Lunsford pursuant to the South Carolina Protection of
Persons and Property Act where, as a matter of law, Lunsford was not entitled to immunity
because he acted unlawfully by threateningly brandishing a pistol at his victim during the
course of the incident and because he could not validly raise a claim of self-defense since he
‘was not without fault for the difficulty and did not reasonably need to use deadly force
against his victim at the time he did so. : -

In his Brief of Respondent, Respondent Adam Keith Lunsford contends the circuit court
judge correctly granted him immunity on all three indicted charges pursuant to the South
Carolina Protection of Persons and Property Act (“the Aét”). In support of that contention,
Lunsford appears to maintain he was acting lawfully at the time he “showed” his firearm to his
victim, Daniel Hull (“Victim™), because he purportedly only did so to in an attempt to “thwart an
attack” after his victim had attempted to “run him off the road.” Furthermore, while focusing

( ,
exclusively on his actions after Victim stopped and exited his vehicle, Lunsford maintains he
was lawfully acting in self-defense when he shot Victim mulfiple times.

During the pendency of the appeal in Lunsford’s case and subsequent to the filing of the
State’s Initial Brief of Apbellant, our Supreme Court issued a decision in State v. Scott,  S.C.-
__,819S.E.2d 116 (2018), related to immunity determinations pursuant to the Act. Through that
decision, the Supreme Court concluded an individual who proves the elements of self-defense
could be entitled to immunity pursuant to the Act in light of the “applicable provision of law” -
language in Section 16-11-450(A) of the South Carolina Code of Laws even if other portions of
the Act—such as Section 16-11-440(C)—were not necessarily applicable. SeeId. at , 819
S.E.2d at 120-121 (“Self-defense is the classic provision of law that justifies the use of deadly

r

force. It was clearly the Legislature’s intent that if a person seeking immunity-under subsection

16-11-450(A) could prove the elements of self-defense in an immunity proceeding, immunity



must be granted.”). Therefore, based on the Supreme Court’s decision in'm, it was notn
- necessary for Lunsford to have actually been under attack in order to seek and obtain immunity
bursuant to the Act under a théory of self-defense if he could establish all the required elementé
of self-defense.’ See S.C. Code Ann. § 16-11-450(A) (“A person who uses deadly force as
permitted by the provisions of this article or another applicable provision of law is justified in
using deadly force and is immune from criminal prosecution and civil action for the use of
deadly force[.]” (emphasis added)). |

Nonetheless, Lunsford was not entitled to immunity as a matter of law because he was
neither acting lawfully nor acting lawfully in self-defense ét the time he shot Vi.ctim:
Speciﬁcally, Lunsford’s act of threateningly brandishing a fircarm at—or “showing” a firearm -
to—a motorist who, based on the circuit court judge’s express findings, was “passing” his
vehicle as opposed to attempting to run it off the road constituted the criminal offense of
unlawfully pointing or presenting a firecarm. See S.C. Code Ann. § 16-23-410 (“It is Xunlawful for
a person to present or point at another person a loaded or unloaded ,ﬁrearm.”). Because Lunsford
unlawfully brandished a firearm in violation of South Caroléna law, Lunsford was precluded
from claiming immunity pursuant to the Act since he waé engaged in unlawful_activity. See S.C.

Code Ann. § 16-11-440(C) (only authorizing a person‘who is expressly “not engaged in unlawful

' Notably, it was still necessary for Lunsford to have been under attack in order for him to validly
seek immunity pursuant to Section 16-11-440(C), which is the provision eliminating the duty to
retreat that ordinarily exists in order fora person to lawfully act in self-defense. See S.C. Code
Ann. § 16-11-440(C) (“A person who is not engaged in an unlawful activity and who is attacked
in another place where he has a right to be, including, but not limited to, his place of business,
has no duty to retreat and has the right to stand his ground and meet force with force, including
deadly force, if he reasonably believes it is necessary to prevent death or great bodily injury to
himself or another person or to prevent the commission of a violent crime as defined in Section
16-1-60.” (emphasis added)); see also State v. Scott, 420 S.C. 108, 115, n. 8, 800 S.E.2d 793,
797 (Ct. App. 2017) (“The clear language of section 16-11-440(C) . . . requires that the
defendant be actually attacked.”), aff’d as modified, State v. Scott,  S.C. _ , 819 S.E.2d 116
(2018). '

-
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activity” to justiﬁably meet force with fdrce);‘“seeﬂ S.C. Cede Ann. § 16-11-420(B) ;
(recognizing it is proper for “law;abiding’f citizens to protect themselves without fear of
prosecution). Likevs;ise, Lunsford was not acting in<se/tf-defense at the time he shot Victim
because he: (1) was not without fanlt for the ditﬁculty due to thefact he threateningly brandished
a firearm at Victim shortly before _éhooting him; and _(2) lhad no reasonable need to shoot Victim
in order to defend himself from death or great bodily harm sinee he, by his own admission, could

have sir‘nplyrolled up his vehicle’s windows and locked his vehicle’s door to prevent any attack
3 , , (

from his unarmed victim. See State V Goodson, 312 S.C. 278, 280, 440 S.E.2d 370, 372 (1994)
(instrudting the required elements of self—defense are: (1) the defendant must be without fault in
» brmglng on the dlfﬁculty, (2) the defendant must e1ther have actually believed he was in
imminent danger of” losrng his life or sustalnrng serious bodlly injury or have actually been in
imminent danger (3) if the defenae is based on the behef of imminent danger, the belief must |
have been the Same as one that would have been entertained by a reasonably prudent person of
ordinary ﬁrmnese and courage in the same situation,; if the defendant was in acttlal ‘imminent
danger, the circnmstane\es rnust have been such that'would warrant a person of ordinary
prudence, firmness, and edurage to strike the fatal blow in order to prevent serious bodily injury

or loss of life; and (4) there was no other probable manner of avoiding the danger than to act as

the defendant did in the situation); see also State v. Bryant, 336'S.C. 340, 345, 520 S.E.2d 319,

322 (1999) (explaining an individual who pro?okes or initiates an assault cannot escape criminal
i ! / ' ,
liability by invoking self-defense). Furthermore, in light of the decision in Scott, Lunsford was

also required to establish he had no means of retreat in order to seek immunity under a theory of

self-defense, which Lunsford wholly failed to .do.2‘ Sce Scott,  S.C.at__, 819 S.E.2d at 120-

2 Significantly, during the immunity nearing, Lunsford téstified he had been taught he had no



121 (recognizing a person could seek immunity pursuant to the Act under a theory of self-

\

defense if that person established all the required elements of self-defense); see also State v.
;Washington, 424 S.C. 374, 412, 818 S.E.2d 459, 479 (Ct. App. 2018) (“The law sayé if one can
give back or step aside, or retreat without increasing his danger, and thus avoid taking human_
life, it is his duty to do so, and unless he has done so?it will not permit his plea of self-defense.”
(citations and internal quotations omitted)). Critically, despite that requiremer;t, the cifcuit court
judge expressly found Lunsford had no duty to retreat and, based on that legally-erroneous
conclusion, made no factual findings Lunsford had no available means of retreat when he shot
Victim.> Cf. Scott, S.C.at__, 81\9 S.E.2d at 119 (“The circuit court correctly found Scétt ,
satisfied the fourth element. Therefore, the circuit court made the necessary factual findings to
support the existence of self-defense.” (e’mphasis‘ad‘ded)). Therefore, the circuit icourt judge’s
conclusion Lunsford was entitled to immunity was plainly controlled by an error of law if it was
based on a theory of self—defeﬁse since the circuit court judge did not find the existence of all the
requirements elements, including the requirement Lunsford had no other means to avoid the
danger than to act as he did. See State v. Bixby, 388 S.C. 528, 55.4; 698 S.E.2d. 572, 586 (2010)
(recognizing it is “an axiomatic principle of law” self-defense has not been established ifeven a

single element is not present).

duty to retreat and was not required by law to only use his firearm as a last resort. (R. pp. 88-
89). He also appeared to acknowledge he could have tried to flee in his vehicle before shooting
Victim. (R. p. 91)..Beyond that testimony, both Victim and Investigator Louis Nelson of the
Spartanburg Police Department testified Lunsford had ample room to simply drive around
Victim’s vehicle at the time of the shooting. (R. p. 31; p. 58; p. 63). In fact, Investigator Nelson
stated Lunsford “easily” could have driven around Victim’s vehicle based on the vehicles’
respective positioning. (R. p. 63).

* Specifically,-the circuit court judge ruled: “[U]nder the law, the legislature intended that
[Lunsford] was not required to retreat before using deadly force.” (R. p. 3; p. 8).
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For all the foregoing reasons coupled with the reasons previously articulated in the
State’s Final Brief of Appellant, the circuit court. juage abused hi/\s\ discretion and committed a
clear error of law by finding Lunsford was\§h£itled to immunity, and Lunsford has failed to
identify any valid reasons Why the circuit court judge’s ruling was legally correct. See State v.
Oates, 421 S.C. 1, 13, 803 S.E.2d 911, 918 (Ct. App. 2017) (recognizing an abuse of discretion
occurs when a circuit co\urt. jlidge’s immﬁnity ruling is based on an error of law). Accordingly,

“\as previously stated, the circuit court judge’s legally-erroneous rliling must be reversed, and

Lunsford’s case should be remanded for trial. y.



CONCLUSION |
For all the foregoing reasons coupl'ed with the reasons identiﬁed in the Final Brief of
Appellant, itis respectfully submitted the ruling of the circuit court judge should be reversed and
the case should be remanded for trial. |
Respectfully. submitted,

ALAN WILSON
Attorney General

MARK R. FARTHING
Assistant Attorney General
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