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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY )
Orveletta Alston as Personal Representative of ) C/A No. 2017-CP-26-1351
the Estate of Willie Earl Alston, Sr., )
)
Plaintiff, ) ORDER

' )
Versus . )
' )
Conway Manor, LLC, Raymond Tiller, and )
John and Jane Does 1-10, )
)
Defendants. )

This matter comes before the Court on Defendants Conway Manor, LLC, RaYmond Tiller,
and John and Jane Does 1-10’s Motion to Stay Action and Compel Arbitration and for Protective
. Order.” Based on the Court’s .review of thle parties’ written submissiohs and oral arguments
during a hearing on November 1, 2017, the Court DENIES the Defendants’ motion.

BACKGROUND

The Defendants operate a nursing home, licensed by the South Carolina Department of
Health and Environmental Control, R.61-17, Standards for Licensing Nursing Homes. Willie Earl
Alstc;n, Sr. was admitted to the Defendant’ nursing home facility on or about December 17, 2015.
Upon admission, Mr. Alston was documented to return home with his wife after short-term
rehabilitation. At all relevant times, it was documented that Mr. Alston suffered from dementia.
Plaintiff alleges that while Mr. Alston was a resident, he developed pressure ulcers. Willie Earl
Alston, Sr. died on April 22, 2016.

When Mr. Alston arrived at the Defendants’ nursing home, Defendant’s staff approached
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Mr. Alston’s daughter, Kimberly Alston-Wood. Ms. Alston-Wood was not Mr. Alston’s guardian,
conservator, or attorney in fact. The documente included an Admission Agreement which
included a clause with an Arbitration Agreement. Mr. Alston’s wife, Orveletta Alston, was
appointed as Personal Representative of the Estate of Willie Earl Alston, Sr. on Mey 27,2016 and
filed this action oe his behalf, alleging that the Defendants breached their duty in caring for Mr.
Alston. On June 21, 2017, Defendants’ filed a Motion to Stay Action and Compel Arbitration and
for Protective Order. Oral arguments were heard on November 1, 2017.
ANALYSIS
Arbitration is a matter of contract and South Carolina Courts must determine the

enforceability of an arbitration agreement based on principles of contract law. Munoz v. Green

Tree Fin. Corp., 343 S.C. 531, 538, 542 S.E.2d 360, 364 (2001). The policy of this State is to favor

arbitration of disputes. Toler Cove Homeowner’s Ass'n v. Trident Constr. Co., Inc,, 355 S.C. 605,

612,581 (2003). However, an arbitration agreement is not enforceable when a party to the contract
lacks the capacity to contract.

1. The Arbitration Agreement is not enforceable because Kimberly Alston-Wood lacked
the capacity to contract on behalf of her father.

In South Carolina, actual authority is expressly conferred upon the agent by the principal,
but apparent authority exists where the principal knowingly permits the agent to exercise
authority or when the principal holds the agent out as possessing such authority. Roberson v.S.

- Fin. Of South Carolina, Inc,, 365 S.C. 6,9, 615 S.E.2d 112, 115 (S5.C. 2005). It is the duty of one

dealing with an agent to use due care to ascertain the scope of the agent’s authority. Frasier v

1G€1092d0LL0Z#ISVYO - SVI1d NOWWOD - AHHOH - NV ¢Z:8 £ Uer 8L0Z - 34 ATIVOINOHLOFTH



Palmetto Homes of Florence, 473 S.E.2d 865 (S.C. App. 1996). While the Plaintiffs did not
expressly argue apparent‘ aﬁthority, Ms. Alston-Woods authority status was raised by both
parties, therefore the Court shall analyze both actual and apparent authority.

Here, Defendants argue in their motion that because Mr. Alston suffered dementia prior
to and at .the time of his admission, he did not have capacity to enter into a binding contract.
Therefore by Defendants’ own admissiqn,' Mr. Alston could not e_xplicitly authorize, hold out, or
knowingly permit Ms. Alston-Wood to sign the Arbitration Agreement, in éaﬁsfacﬁon of the

elements of the doctrine of apparent authority. Additionally, a review of the admissions and

arbitration documents by Defendants would have informed them that Ms. Alston-Wood did not |

have authority by way of a Power of Attorney to bind her father. Ms. Alston-Woods, did not
indicate at any time on the Admission Agreemer;nt that she had any authority to enter the contract
on behalf of her father.

Additionally, Ms. Alston-Wood possessed‘no statutory, legal authority to bind Mr. Alston
into a contract. The Adult Health Care C;)nsent Act (“AHCCA") does not confer legal authority
to Ms. Alston-Wood .to enter into a contract on behalf of her father. S.C. Codé Ann. § 44-66-30

| notes that “(A) where a patient is unable to consent, decisions conceﬁﬁng his health care may be
made by the following persons in order df priofity: ..... (4) a spouse of thé patient... (5) an adult
child of the patient...” The statute specifically provides for a surrogate to make decisions
regarding procedures and treatment of human aiseasé and ailments. However, the statute doeé
not authorize surrogates to enter into legal contracts waiving a person’s right to a jury triai. Even

if it did, Ms. Alston-Wood lacked priorify under the statute because Mr. Alston’s wife was alive
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and making his health &are decisions. The purpose of the AHCCA is to enable contracting parties
in a healthcare situation to enter into a binding agreement when express authority has not been
- conferred upon an agent for that purpose. "However the[AHCCA] does not confer such authority
with respect to an Arbitration Agreement...." Thomspon, at 52. Additionally, neither party
argued under S.C. Code Ann. § 44-66-30(D) that Mr. Alston's wife, who had top priority, was not
reasonably available, unwilling to make decisions, or unable to make healthcare decisions for Mr.
Alston.

Furthermore, the S.C. Bill of Rights for Resident of Long-Term Care Facilities does not
confer legal authority to Ms. Alston-Wood to enter into a contract on behalf of her father. Under
the Bill of Rights, a “representative” is defined as a “resident’s legal guardian, committee, or next
of kin or othe.r person acting as agent of a resident who does not have a legally appointed
guardian.” S.C. Code Ann. §44-81-30(3). Mr. Alston did not have a legally appointed guardian
or attorney in fact at the time of his admission. Therefore, the Bill of Rights would grant Mr.

Alston’s wife, as next of kin, as his representative, not Ms. Alston-Wood.

This Court finds the Supreme Court of South Carolina’s decision in Coleman v. Mariner

Health Care, Inc., 407 S.C. 346, 755 S.E.2 450 (2014) is very similar to the facts of the case at.hand.

In Coleman, the Circuit Court denied the nursing home defendants’” motion to stay the action

and compel arbitration because the sister of the resident who signed the arbitration and
admission agreements lacked capacity to bind her sister to the arbitration agreement. In affirming

the Circuit Court’s Order in Coleman, the Supreme Court found that although the AHCCA did

give the resident’s sister “authority to make ‘healthcare decision’ on behalf of her sister, consent
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for medical treatment for ’someone_‘ unable to consent is not tﬁe same as binding an incompetent
person to a legally binding contract sﬁch as an arbitration agreement without authority to do so.”
Id. The Court reasoned that the Act only extends authority to surroga‘tes to make traditional
health care decisions and financial decisions that arise out of those decisions. The Court further

addressed this in Thompson v. Pruitt Corp., 416 S.C. 43, holding that an arbitration agreement

was separate from the admission agreement. In Thompson, the Court found that while the
resident’s son was authorized to execute an admission agreement under the AHCCA, the Act did
not convey any authority for the son to sigﬁ an arbitration agreement on behalf of his father. The
Court specifically addressed the fact that the terms of the Adfnission Agreement indicate that it
either incorporated, or rgerged with, the Arbitration Agreement, but declined to merge the two.
Id. at 52. Simply stated, an Arbitration Agreement is a legal document which does not concern
health care related decisions. Likewise, an Admission agreement is a medical document which
does not concern legal related decisions. .One cannot simply be contained in the other and its
health care or legal distinction is masked by the other.

 In accordance with the foregoing, Ms. Alston-Wood lacked the actual .or apparent
authority, pursuant to statute, to make health care decisions on behalf of Mr. Alston as his agent.
She furthermore lacked the actual or apparent authority to make legal decisions oﬁ behalf of Mr.
Alston, which includes the agreement to arbitrate disputes by arbitration. Ms. Alston-Wood had
no legal authority whatsoever to sign the Arbitration Agreement. Absent legal authority or at

least some measure of apparent authority, the Arbitration Agreement is void and unenforceable.
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2. Willie Alston, Sr. was not a third-party beneficiary to the Arbitration Agreement
because Kimberly Alston-Wood did not have capacity to bind him to the contract.

Defendants’ argument that Willie Alston, Sr. is bound by the. Arbitration Agreement
executed By his daughter as a third-party beneficiary is without merit. Mr. Alston did benefit
from the Admissions Agreement to the facility, however Ms. Alston-Wood lacked authority
under the AHCCA and the S.C. Bill of Rights to execute on his behalf. Along the same iines, Ms,
Alston-Wood did not have authority to legally bind her father to the Arbitration Agreement
contract for the reasons set forth above in Coleman and Thompsm;l, because the Arbitraﬁon

Agreement and Admission Agreement did not merge together. As such, this Court finds Willie

Alston, Sr. was not a third-party beneficiary to the Arbitration Agreement because the contract

was never valid.
3. Plaintiff is not eg. uitably estopped from denying the Arbitration Agreement.
Defenda.nts also argue that Plaintiff should be equitably estopped from denying
enforcement of the Arbitration Agreement and that under the doctrine of equitable estoppel a
party should not be permitted to sue under certain provisions of a contact while disclaiming
provisions of the same contract. Equitable estoppel is a contract defense and the party asserting
this defense bears the burden of proving 511 of its elements.” Kelly v. Logan, Jolley & Smith, 383
S.C. 626, 638, 682 S.E.2d 1, 7 (Ct. App. 2009). Equitable estoppel requires proof that the party to
be estopped (1) acted in a way amounting to a false representation; (2) intended that such conduct
be acted on by the other party; and (3) had actual or constructive knowledge of the real facts.

Strickland v. Strickland, 375 S.C. 76, 84, 650 S.E.2d 465, 470 (2007).. The party asserting the
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estoppel must lack knowledge and the means of knowledge of the truth of the facts in question;

(2) rely on the conduct of the party estopped; and (3) make a prejudicial change in position in

- reliance on the conduct of the party to be estdpped. Id.

Defendant has not met its burden to establish these elements. There is no evidence Ms.
Alston-Wood acted in a way amounting to a false representation to Defendants regarding Mr.

Alston’s status or that Ms. Alston-Wood intended for Defendant to act in reliance on her conduct.

Mr. Alston’s diminished capacity prevented him from forming the required intent for Defendants -

to rely on his conduct. Additionally, the evidence shows Defendants cannot meet its burden to

show they lacked knowledge or the means of knowledge of the truth of the facts in question. This

~ element requires Defendants to show it did not know Mr. Alston lacked authority to sign the

arbitration agreement on her father’s behalf and Defendant lacked the ability to make this
determination. Equitable doctrines such as estoppel favor diligent parties who actively endeavor

to protect their rights. A person cannot claim to have been misled and cannot rely on equitable

estoppel if the party, by the exercise of reasonable diligence, could have acquired knowledge to

determine the truth of facts in question. Binkley v. Rabon Creek Watershed Conservation Dist.

of Fountain Inn, 348 S.C. 58, 70-71, 558 S.E.2d 902, 908-09 (Ct. App. 2001).

Defendants had the capacity to determine whether Ms. Alston-Wood had authority to
sign an arbitration agreement on Mr. Alston’s behalf. Defendants are a sophisticated business
entity frequently interacting with residents and their families during the nursing home admission
process. Defendants are familiar with the legal concepts of guardianship and powers-of-attorney.

Defendants had the ability to ask Ms. Alston-Wood whether she was Mr. Alston’s guardian or
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attomey;in-fact and had the ability to request supporting documentation. Since Defendants have
not cited or provided evidence on all required elements of equitable estoppel, Plaintiff is not
equitably estopped from denying the arbitration agreement.

Furthermore, while tyi)ically the Defeﬁdants argument that equitable estoppel would
prevent a party from cherry picking certain previsions to rely upon while disavowing other, there
is an exception in cases such as these circumstances. As stated above, Mr. Alston was suffering
from dementia prigr to being admitted to Conway Manor, thus he was pfevented from having
the requisite intent and knowledge to assent to the Arbitration Agreement. Therefore, there must
be some legal authority for Ms. Alston-Woods to sign on behalf of her father. The Admissions
Agreement and the Arbitration Agfeement were signed at the same time, in the course of the
same transaction. The Agreements, however, do not merge. The two agreements are independent
of one another, as reflected in the language of the Admission Agreement, indicating the execution
of the Admission agreement was not contingent upon: an dptional Arbitration Clause. The
Optional Arbitration Clause stated:

"Any action, dispute, claim, or controversy, of any kind (tort, contract, equitable or

statutory, including but not limited to claims of violation of resident's rights( now existing

or hereafter arising between the parties, in anyway arising form or relating to this

Agreement governing the Resident's stay a[t] the Facility, shall be resolved by binding

arbitration.... OPTIONAL: if the parties do not agree to this Arbitration Clause, please

mark with an X to void this clause only." '

As previously stated the AHCCA provides for the health and wellbeing of an

incapacitated adult, an Arbitration agreement is a legal document not for the care of an

incapacitated adult, and is outside of the scope of the AHCCA. Therefore, because the Court finds
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that the two documents did not merge and there was no legal authority for Ms. Alston-Woods to
sign on Mr. Alston's behalf, equitable estoppel does not apply to the Arbitration agreement.

4. The FAA does not mandate the enforcement of the Arbitration Agreement

Under the Federal Arbitration Agreement (”FAA"), arbitration is required when there
is a valid arbitration agreement and a dispute exists which is within the scope of the
agreemenf. Under the arbitration clause, neither prong is satisfied. As discussed in the
sections above, there is no valid arbitration agreement because Ms. Alston-Wood did not
- have the legal authority to execute a valid arbitration agreement or health care admission

agreement. Accordingly, the FAA does not apply. -

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the Arbitration

Agreement in question is unenforceable and Defendants’ Motion to Dismiss is DENIED.

)

The H&morable La4ry B. Hyman, Jr.

/-// ,2018.

Conway, South Carolina
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
)
COUNTY OF HORRY )
Orveletta Alston as Personal Representative of the ) C/A No. 2017-CP- g\v \36\
Estate of Willie Earl Alston, Jr., ) %
) .. 4
Plaintiff, ) COMPLAINT
) (Jury Trial Demanded) - ‘
Versus ' ) S
) -
Conway Manor, LLC, Raymond Tiller, and John ) :;
and Jane Does 1-10, ) =
) 3
Defendants. )

The Plaintiff, Orveletta Alston as Personal Representative of the Estate of Willie Earl Alston, Jr.,
complaining of the Defendants, Conway Manor, LLC, Raymond Tiller, and John and Jane Does 1-10
(“Defendants”), alleges as follows:

1. The Plaintiff is a citizen and resident of Horry County, South Carolina.

2. Upon information and belief, the Defendant, Conway Manor, LLC, is a business
corporation organized and existing pursu:int to the laws of the State of South Carolina which conducts
business in Horry County, South Carolina at 3300 4™ Avenue, Conway, South Carolina.

3. Upon information and belief, the Defendant, Raymond Tiller, is a citizen and resident of
Horry County, South Carolina and is the administrator of Conway Manor, LLC.

4. The Defendants had the right and/or power to direct and control its employees and/or
agen;ts in the business of delivering care for a fee tﬁrough skilled nursing facilities and they are personally,
jointly and severally liable for the acts and omissions committed.

5. The Defendants delivered care for a fee and had authority, express or implied, to control
the means and agents employed to execute care at the Defendants' facilities at all times during the
residency of Willie Earl Alston, Jr. |

6. Attached as Exhibit A is an expert affidavit specifying at least one negligent act.

7. This Court has personal and subject matter jurisdiction over this case and venue is proper

1




in this Court.

GENERAL FACTUAL ALLEGATIONS APPLICABLE TO ALL CLAIMS

8. The Plaintiff is informed and believes that at all times material to this Complaint the
Defendants’ employees and/or agents were act;xng on behalf of or, in place of the Defendants in making
decisions regarding the care of Willie Earl Alston, Jr. Additionally, the Plaintiff is inf(;rmed and believes
that at all times material to this Complaint that all of the employees of the Defendants were acting within
the course and scope of their employment in regard to their care and treatment of Willie Earl Alston, Jr.

9. '~ On the application for the license in effect at the time of Willie Earl Alston, Jr.'s injury,
Conway Manor, LLC, being sworn under oath, acknowledged that it was required to comply with the
standards set forth in South Carolina Regulation 61-17 and further that understood in order to’b maintain
a license to operate, it was required to comply with applicable State, Federal, and local laws, codes, and
regulations applicable to the facility prior to Willie Earl Alstoﬁ, Jr’s injury.

10. The State of South Carolina required that Conway Manor, LLC have policies -and
procedures that accurately reflected actual practice regarding care, treatment, procedures, and sérvices -
including nursing services, the operation of the facility, and how Conway Manor, LLLC was going to meet
the specialized needs ;)f the residents with Alzheimer’s disease and/or related dementia such as Willie
Earl Alston, Jr. - and the State of South Carolina required that Conway Manor, LL.C make the policiés
and procedures available be accessible to staff. Conway Manor, LLC acknowledgcd its awareness of this
requirement as a condition precedent to having a license to olpcrate a nursing home in South Carolina via
signing its application for the same under oath subject to penalty of perjury.
| 11.  The State of South Carolina required that Conway Manor, LLC have a documented
regimen of appropriate care, treatment, services or written action plan prepared by the facility for Willie
Earl Alston, Jr., based on assessment data, .e.g., social scrviécs, which was to be imp]cmcr_\ted for the
benefit of Willie Earl Alston, Jr. as well as other residents. Conway Manor, LLC acknowledged its

awareness of this requirement as a condition precedent to having a license to operate a nursing home in
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South Carolina via signing its application for the same under oath subject to penalty of perjury.

12. The State of South Carblina required that Conway Manor, LLC keep a record of each
incident involving residents or staff members or volunteers, occurring in the facility or on the facility
grounds, and directed that it was required to be reviewed, investigated if necessary, evaluated in
accordance with facility policies and procedures. Conway Manor, LLC acknowledged its awareness of
this requirement as a condition precedent to having a license to operate a nursing home in South Carolina
via signing its application for the same under oath subject to penalty of perjufy.

13. Willie Earl Alston, Jr.’s injuries constituted reportable incidents.

14. The State of South Carolina required that -Conway Manor, LL.C keep a legible and
complete medical record, to include and almy all incidents involving Willie Ear] Alston, Jr. as well as other
residents. Conway Manor, LLC acknowledged its awareness of this requirement as a condition precedent
to having a license to operafe a nursing home in South Carolina via signing its application for the same
under oath subject to penalty of perjury.

15.  The State of South Carolina required Conway Manor, LLC to describe in its care plan
for Willie Earl Alston, Jr. as well as other residents the services that Conway Manor, LLC was going to
furnish to him, i.e., what assistance Conway Manor, LLC was going to provide to him, how much
assistance Conway Manor, LLC was going to provide to him, who at Conyvay Manor, LLC was going to
provide the assistance, how often, and when. Conway Manor, LLC acknowledged its awareness of this
requirement as a condition precedent to having a license to operate a nursing home in South Carolina via

signing its application for the same under oath subject to penalty of perjury.

16. " The State of South Carolina required that Conway Manor, LLC to administer treatment

and services to Willie Earl Alston, Jr. as well as other residents in a caring and humane manner, effectively

and safely, and staff were required to respond to a signal system call from a resident to provide care or -

assistance in a prompt manner. Conway Manor, LLC acknowledged its awareness of this requirement as

-a condition precedent to having a license to operate a nursing home in South Carolina via signing its
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application for the same under oath subject to pena.lty of perjury.

17 " The State of South Carolina required Conway Manor, LLC to assure that Wil]ie Earl
Alston, Jr. did not develop présgllre-relatcd wounds unless the resident’s clinicﬂ condition demonstrates
that they were unavoidable and' to address treatment of existing pressure-related Qvounds. Conway

Manor, LLC acknowledged its awareness of this requirement as a condition precedent to having a license

to operate a nursing home in South Carolina via signing its application for the same under oath subject to -

penalty of perjury.

18. The State of South Carolina required Conway Manor, LLLC to take an interdisciplinary
approach to decrease the risk of prcésure— related wounds, and institute measures to prevent and treat
wounds that are consistent with each resident’s clinical condition, risk factors, and goals. Such actions
were required to include but not be limited to: body position of bed or chair bound residents changed in
‘accordance with the ICP; proper skir; care provided for bony prominences and weight bearing parts to
prevent discomfort and the development of pressure areas, unless contraindicated by physician’s orders;
and soiled or wet bed linen replaced promptly with clean, dry linen and clothing after being soiled.
Conway. Manor, LLC acknowledged its awareness of this requirement as a condition precedent to having
a license to operate a nursing home in South Carolina via signing its application for the same under oath
subject to f)cnalty of perjury. |

19. The State of South Carolina required Conway Manor, LLC to provide appropriate staff
members in numbers and training to perform those duties that result in. compliance with 61-17, to suit
the needs and condition of the residents, and to meet the demands of effective emergency on-site action
that might arise, and to provide training and qualifications for the tasks performed in compliance with all
State, Federal, and local laws, and current professional organizational standards. Conway Manor, LLC
acknowledged its awareness of this requirement as a condition precedent to having a license to operate a

nursing home in South Carolina via signing its application for the same under oath subject to penalty of

perjury.
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20. The State of South Carolina required Conw_éy Manor, LLC to ensure that staff members

Direct care staff members, in addition to meal service staff have at least the following qualifications:

- ability to render care and services to residents in an understanding and gentle manner; sufficient education

to be able to perform their duties and have a working knowledge of regulations applicable to their scope
of work. Conway Manor, LLC acknqwledged its awareness of this requiremcnt as a condition precedent
to having a license to operate a nursing home in South Carolina via signing its application for the same
under oath subject to penalty of perjury. |

21. The State of South Carolina required Conway Manor, LLC to have direct care staff

* adequate in number and skill in the facility at all times to provide nursing and related care and services to

attain or maintain the highest précticable physiéal, mental, and psychosocial health and safety of each
resident, as determined by resident assessments and ICPs and that direct care staff be assigned only duties
for which they are trained. Further, the State of South Carolina required Conway Manor, LLC to have
licensed nurse staff members currently and continuously licensed to practice nursing in South Carolina
during the period they are staff members, and that only individuals appropriateiy'licensed may perform
duties requiring a registered or licensed practical nurse. Conway Manor, LLC acknowledged its
awareness of this requirement as a condition precedent to having a license to operate a nursing home in
South Carolina via signing its application for the same under oath subject to penalty of perjury.

22. The State of South Carolina required Conway Manor, LLC to have an adequate number
of licensed nurses be on duty to meet the total nursing needs of residents. Licensed nursing staff were
required to be assigned to duties consistent with their scope of practice as determined through their
licensure and educational preparation. Conway Manor, LLC acknowledged its: awareness of this
requirement as a condition precedent to having a license to operate a nursing home in South Carolina via
signing its application for the same under oath subject to penalty of perjury.

23.  The State of South Carolina required Conway Manor, LLC to ensure staff members

were provided the necessary training to perform the duties for which they were responsible and that,
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before performing any duties, all néwly—hired staff members were to be oriented to the facility
organization and physical plant, specific duties and responsibilities of staff members, and residents’ needs.
All staff members weré to be instructed in the provisions of S.C. Code Ann. Section 43-35-5 et seq.
(1976, as amended), “O.mnibus Adult Profection Act” and S.C. Code Ann. Section 44-81-10 et seq.
(1976, as amended), “Bill of Rights for Residents of Long-Term Care Facilities” as well as other rights
and assurances as required in 61-17. Com{vay Manor, LLC acknowledged its .awareness of this
requirement as a condition precedent to having a license to operate a nursing home in South Carolina via
signing its application for the same under oath subject to penalty of perjury.

24.  The State of South Carolina fequircd Conwa)‘/ Manor, LLC to ensure all staff were
provided inservice training programs that identify training needs related to problems, needs, care of
residents and infection control and were sufficient to assure staffs continuing competency. Conway
Manor, LLC acknowledged its awareness of this requirement as a condition prececient to having a license
to operate a nursing home in South Carolina via signing its application for the same under oath subject to
penalty of perjury.

25. . The State of South Carolina required Conway Manor, LLC to acknowledge its
awareness of this requirement as a condition precedent to having a license to operate a nursing home in
South Carolina via signing its application for the same under oath subject to penalty of perjury..

26. The State of South Carolina required Conway Maﬁor, LLC to ensure all entries in the
resident record were legible and complete, énd separately authenticated and dated promptly by the
individual, identified by name and discipline, responsible for providing 01; evaluating the service or care
furnished. Conway Manor, LLC ac‘knowlédged its awareness of this requirement as a condition
precedent to havihg a license to operate a nursing home in South Carolina via signing its application for
the same under oath subject to penalty of perjury.

27. The State of South Carolina required Conway Manor, LLC to admit only individuals

identified as appropriate for the level of care, services, or assistance offered. The facility was required to
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establish admission criteria that are consistently applied and comply with State, Federal, and local laws
and regulations, and permitted to admit and retain only those individuals whose needs could be met by
the accommodations and services for which the facility is licensed. Anyone who had a need for medical
care for acute illness or injury that was beyond the scope of 'the facility to provide, and where
hospitalization was consistent with the individual's condition was not permitted to be retained as a
resident. Conway Manor, LLC acknowledged its awareness of this requirement as a condition precedent
to having a license to operate a nursing home- in South Carolina via signing its application for the same
under oath subject to penalty of perjury.

28. The State of ‘South Carolina required Conway Manor, LLC to have practices that
promote conditions that prevent the spread of iﬁfectious, contagious, or communicable .diseascs‘ and

provide for the proper disposal of toxic and hazardous substances. These preventive measures and

practices were required to be in compliance with applicable regulations and guidelines of the

Occupational Safety and Health Administration, e.g., the Bloodborne Pathogens Standard; the Centers

for Disease Control and Prevention, e.g., Immunization of Health-Care Workers: Recommendations of
the Advisory Committee on Immunization Practices and the Hospital Infection Control Practices
Advisory Committee; the Department’s South Ca?olina Guidelines For Prevention and Control of
Antibiotic Resistant Organisms in Health Care Settings, and R.61-105; and other applicable State,
Federal and local laws and regulations. The State of South Carolina required Conway Manor, LLC to
have an infection control/Ql committee that meets at least annually to address infection control issues
consisting of the medical director and representatives from at least administratioﬁ, nursing, dietary, and
housekeeping staff to assure compliance with 61-17 regarding infection control. Conway Manor, LLC
acknowledged its awaréness of this requirement as a condition precedent to having a license to operate a

nursing home in South Carolina via signing its application for the same under oath subject to penalty of

perjury.
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29. The State of South Carolina required Conway Manor, LLC to have a written,
implemented quality improvement program that brovided effective self-assessment and implementation
of changes designed to improve the care, treatment and services provided by the facility. Conway Manor,
LLC acknowledged its awareness of this requirerr;ent as a condition precedent to having a license to
operate a nursing home in South Carolina via signing its application for the same under oath subject to
penalty of perjury.

30.  Willie Earl Alstoﬁ, Jr. was admitted to the Defendants' facility, Conway Manor, LLC,
for ldng term residency on or about December 17, 2015.

31 While at the facility, the Defendants allowed Mr. Alston to develop prevéntab_le injuries
which the Defendants had a duty to prevent, caused by a breach of that duty, including but not limited to
pressure sores, which became infected, and suffer horrific, painful, disfiguring, permanent and life
threatening injurie;s which caused' grea; pain and suffering and death. |

32. Upon information and belief, the Defendants were licensed under the laws of the State of
South Carolina and were required to provide reasonable and prudent nursing home care to.Willie Earl
Alston, Jr.

33. The Defendants had an 6bligation to employ nursing assistants, nurses and orderlies who
were qualified to render reasonable care to a patient in the condition of Willie Earl Alston, Jr. and in
acéord‘ancc with federal and state regulations as well as the representations made by the Defendants.

34. Additionally, pursuant to South Carolina law, the Defendants had a duty to ensure that
care/services were rendered effectively and safely and precautions taken for residents with special
conditions, e.g., Alzheimer’s disease and/or related dementia, etc. and to provide appropriate assistance in
activities of daily living were ;equired to be provided to residents, as needed.

35.. Furthermore, without limitation, the Defendants had a duty to comply with all current
federal, state, and local laws and regulations concerning resident care, resident rights and protections, and

privacy and disclosure requirements, e.g., Section 44-81-10, et seq., of the §.C. Code of Laws, 1976, as
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amended, Resident’s Bill of Rights, Alzheimer’s Special Care Disc]osure Act, and the Omnibus Adult
Protection Act notice, Section 43-35-5, et seq. as well as all local, state, and federal laws and current
professional organizational standards.

36. Upon information and belief, the Defendants failed to assign sufficient and qualified staff
to ensure that all necessary care was delivered to Willie Earl Alston, Jr.

37. Upon information and bclieﬁ the Defendants failed to ensure that the proper treatment
and standard of care was delivered to Willie Earl Alston, Jr.

38. Upon information and belief, the Defendants failed to properly train, monitor and

supervise the staff necessary to provide a reasonably prudent standard of care to Willie Earl Alston, Jr.

FOR A FIRST CAUSE OF ACTION
(Negligence)

39. The Plaintiff realleges and reiterates all previous paragraphs as fully as if set forth in this
paragraph and in their entirety.

40. The Defendants undertook the duty to render nursing home care to Willie Earl Alston,
Jr. in accordance with the prevailing and acceptable professional standards of care for nuréing homes and
their employees and agénts in the national community and as further required by the state and federal
laws applicable to the same.

41. Notwithstanding undertaking that duty and while Willie Eari Alston, Jr. was under the
care of the Defendants, the Defendants departed from prevailing and acceptable professional standards of
care and treatment of Willie Earl Alston, Jr. and were thereby negligent, careless, grossly negligent,
reckless and in violation of the dutiés owed to Willie Earl Alston, Jr., and they are liable for one or more
of the following acts of omission or commission, any or all of which are departures from the prevailing
and acceptable professional standards of care:

a. In failing to comply with those provisions of 61-17 recited above and to which the
Defendants’ swore under oath subject to penalty of perjury that they would comply;

b. In failing to properly monitor the resident’s physical well-being while residing at the
Defendants' facility;
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h.

In failing to properly supervise the personnel and staff and employees at the
Defendants' facility with regard to Willie Earl Alston, Jr.’s care;

In failing to properly revise and modify plans of care for Willie Earl Alston, Jr. in
response to Willie Earl Alston, Jr.'s needs;

In failing to properly utilize equipment, including medications and devices to prevent
and to minimize or reduce injuries resulting from improper care;

In violating state and/or federal regulations requiring actions to protect the safety and
health of Willie Earl Alston, Jr., so as to constitute negligence per se;

In failing to ensure that the Defendants' personnel and employees had sufficient,

adequate and current training, credentials and skills to properly prevent Willie Earl
Alston, Jr. from suffering from injury and pain;

In failing to have in place proper and adequate policies, procedures, protocols, rules
and regulations for the care and treatment of nutritional and infection control issues
and fall prevention issues at the Defendants' facility, or if such policies, procedures,
protocols, rules and regulations were in place, in failing to enforce them; :

In failing to properly and adequately assess, monitor and update policies, procedures,
protocols, rules and regulations in response to knowledge garnered from published

guidelines and case reviews relating to proper nutritional’ and infection control.

procedures and pressure ulcer prevention procedures;

In failing to ensure that manuals, instructions and warnings relating to appropriate
nutrition and infection control procedures and pressure ulcer prevention procedures -

were available to agents, servants arid employees of the Defendants;

In failing to properly train and educate its employees or, if properly trained and
educated, in failing to allow its employees to exercise independent skill and judgment;

In failing to ensure that Willie Earl Alston, Jr. had proper care;

In failing to properly document significant clinical findings;

In failing to ‘propcrly document the medical records of Willie Earl Alston, Jr.;

In failing to follow and ensure that its emplbyees follow the South Carolina
Residence Bill of Rights for Long Term Care Facilities, South Carolina Department
of Health and Environmental Control Regulation 61-84;

In failure to provide sufficient number of personnel to meet the needs of residents;

In failure to ensure that a resident maintains acceptable parameters of nutritional

status, such as body weight and protein levels, unless the resident’s clinical conditions
demonstrates that this is not possible;
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r. In failing to ensure that all alleged violations involving mistreatment, neglect, or
abuse, including injuries of unknown source are reported immediately to the
administrator of the facility and to other officials in accordance with State Law
through established procedures (including to the State survey and certification
agency);

s. In failing to conduct assessments promptly after a significant change in the resident’s
physical or mental condition;

t. In failing to conduct assessments promptly after a significant change in the resident’s
physical or mental condition;

u. In failing to notify family members or authorities after incidents;
v. In failing to transfer Willie Earl Alston, Jr. to a higher level of care as needed, and

w. In such other particulars as may be ascertained through discovery or shown at trial.

42, As a direct and proximate result of the negligence, carelessness, gross negligence,
recklessness and departure from .the professional standards of care by the Defendants and their agents,
servants and/or employees, Willie Earl Alston, Jr. suffered from severe debilitating injuries which resulted
in perrnanént decline, as a result of which Willie Earl Alston, Jr. has suffered severe and extreme
emotional distress, anxiety, physical injuries, medical bills, the likes of which no person should endure, for
which Willie Earl Alston, Jr. is enti.tled to recover in an amount to be determined by a jury at the trial of
this action.

FOR A SECOND CAUSE OF ACTION

(Negligence per se)
43. The Plaintiff realleges and reiterates all previous paragraphs as fully as if set forth in this
paragraph in their entirety.
44, The Defendants are a long term health care providers who have a duty to abide by certain

federal and state regulations in the care and treatment of their residents.
45. The federal and state regulations combine to form minimum standards of care which the

Defendants must meet and exceed in order to ensure proper treatment of patients, including, specifically,

Willie Earl Alston, Jr.
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46. The Defendants failed to abide by the standards, rule and regulations promulgated by the
United States Government and the State of South Caroﬁna in their treatment and care of Willie Earl
Alston, Jr.

47.  The standards, rule and regulations promulgated by the United States Government and

the State of South Carolina were specifically enacted for the benefit of the class of persons for which

“Willie Earl Alston, Jr. was a member.

48. As a direct and proximate result of the Defendants' negligence, recklessness, willfulness
and wantonness in failing to abide by the standards of care, rules and ;egula‘tions standards, rule and
regulations promulgated by the United States Government and the State of South Carolina, Willie Earl
Alston, Jr. suffered severe injuries as described above, coﬁstituting negligence per se.

FOR A THIRD CAUSE OF ACTION
(Fraud and Misrepresentation)

49. The Plaintiff realleges and reiterates all previous paragraphs as fully as if set forth in this
paragraph in its entirety.

50. The Defendants, through deccétion, artifice, and circumvgntion, successfully defrauded
Plaintiff, who trustingly submitted to care at the Defendants' facilities on the basis of explicit and implicit
representations:

a. That t}-le Defendants would comply on a continuing basis with those licensure
requirements, regulations, laws and professional standards deslgned to assure the

Plamtlﬁ" received safe and adequate care;

b. That the Defendants would adequately staff the skilled nursing facility and he would
enjoy confident and adequately trained employees;

c. That the Defendants would provide high quality professional care and would
accurately and truthfully document the condition of the Plaintiff and the care

rendered to him;

~d.  Such other misrepresentations as may are set forth above in this Complaint or as may
later be set forth;
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51. At the time of the Plaintiff’s admission to care, the Defendants promoted and
disseminated the above representations and information which would lead the Plaintiff, his family, and
other similarly situated consumers to believe the above representations were true.

52. The Defendants purposefully disseminated such representations and promotions in order
to induce the Plaintiff, his family, and others like them into placing themselves or their relatives in the
exclusive contrql and custody of the Defendants, and once there, allowing such persons to remuin.

53. The Defendants fraudulently concealed its inability to care for the Plaintiff according to
acceptable standards required by law and representea by the Defendants, and the representations made
were false.

54.  The representations made and concealments done by the Defendants were material to the
Plaintiff and his family.

55. At the time the Defendants made sﬁch represcntations, they knew such affirmative
claims of service were false.

56. The Plaintiff and his family were unaware of the falsity of the representations made by

the Defendants.

57. The Plaintiff and his family had a right to rely on the representations and concealments
made by the Defendants.
58. As a result of the Defendants' fraud, misrepresentations and concealments, the Plaintiff

subsequently suffered damages and injuries while a patient/resident at the Defendants' facilities.
59. As a proximate cause of the Defendants' fraud and misrepresentation, the Plaintiff
suffered physical injuries, pain and suffering as previously alleged.

FOR A FOURTH CAUSE OF ACTION
(Violation of the South Carolina Unfair Trade Practices Act)

60. The Plaintiff realleges and reiterates all previous paragraphs as fully as if set forth in this

paragraph in its entirety.
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61.

The Plaintiff and Defendants are “persons” within the meaning of Section 39-5-10(a),

Code of Laws of South Carolina, 1976, as amended.

62.

The Defendants, by conducting business in the state of South Carolina, are engaged in

commerce within the meaning of Code Section 39-5-10(b).

63.

The Defendants' actions described in this Complaint constitute unfair and deceptive

practices within the meaning of Code Section 39-5-20(a), including but not fimited to: -

Representing to the general public and to the Plaintiff and his family: that the
Defendants would comply on a continuing basis with those licensure requirements,
regulations, laws and professional standards designed to assure the Plaintiff received
safe and adequate care; that the Defendants would adequately staff the skilled nursing
facility and he would enjoy confident and adequately trained employees; that they
would provide high quality professional care and would accurately and truthfully
document the condition of the Plaintiff and the care rendered to him; and such other
particulars as are set forth above in this Complaint or may be shown through
discovery or trial; :

Further, at the time of the Plaintiff's admission to care, the Defendants promoted
and disseminated the above representations and information which would lead the
Plaintiff, his family, and other similarly situated consumers to believe the above
representations were true. The Defendants purposefully disseminated such
representations and promotions in order to induce the Plaintiff, his family, and others
like them into placing himself or his relatives in the exclusive control and custody of
the Defendants, and once there, allowing such persons to remain.

The Defendants fraudulcntly concealed their inability to care for the Plaintiff
according to acceptable standards required by law and represented by the Defendants,
and the representations made were false.

The representations made and concealments done by the Defendants were material
to the Plaintiff and his family.

At the time the Defendants made such representations, they knew such affirmative
claims of service were false. : '

The Plaintiff and his family were unaware of the falsity of the representations made
by the Defendants.

The Plaintiff and hlS family had a right to rely on the representatlom and
concea]ments made by the Defendants.

As a result of th_e Defendants’ fraud, misrepresentations and concealments and

deceptive and unfair representations, the Plaintiff subsequently suffered damages and
injuries while a patient/resident at the Defendants' facilities.
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64. The Defendants' acts are capable of repetition, énd, upon information and belief, have
been repeated with other residents.

65. The Defendants’ conduct adversely affects the public interest of South Carolina.

66. The Defcndants knew or reasonably should have known their conduct violated the Unfair
Trade Practices Act.

‘67. As a direct, foreseeable, and proximate result of Defendants' unfair and deceptive
practices, the Plaintiff have suffered an ascertainable loss of money, physical injuries, paivn and suffering as
previously alleged.

68. The Plaintiff is entitled to recover his actual damages, which amount should be trebled,
pursuant to South Carolina law; together with interest and attorneys’ fees.

' FOR A FIFTH CAUSE OF ACTION
(Negligence - Wrongful Death)

69. The Plaintiff realleges and reiterates all previous paragraphs ';s fully as if set forth in this
paragraph in its entirety.

70. As a direct and proximate result of the negligence,. carelessness, gross negligence,
recklessness and departure from-the professional standards of care by the Defendants and their agents,
servants and/or employees, Willie Earl Alston, Jr. suffered from severe debilitating injuries which resulted
in his death, as a result of which Willie Earl Alston, Jr.’s statutory beneficiaries have lost the aid, corﬁfort,
support, society and companionship of the decedent, and have suffered se;rere and extreme emotional
distress, anxiefy, grief and sorrow, the likes of which no person should éndure, for which the Plaintiff is
entitled to recover (;n behalf of statutory beneficiaries, actual and punitive damages pursuant to section
15-51-10, et. seq., Code of Laws of South Carolina (1976, as amended) in an amount to be determined

by a jury at the trial of this action,
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FOR A SIXTH CAUSE OF ACTION
(Negligence - Survivorship)

71. The Plaintiff realleges and reiterates all previous paragraphs as fully as if set forth in this
paragraph in its entirety.

72. Willic Earl Alstoﬁ, Jris estate, as a ldircct and proximate result of the negligence,
carelessness, gross negligence, and recklessness of the Defendants, has incurred expenses in the form of
funeral and bﬁrial expenses. The Plaintiff is fmthér informed and does believe that as a direct and
proximate result of the negligence, carelessness, gross negligence, and recklessness of the Defendants, as

stated, Willie Earl Alston, Jr. suffered fear, physical pain, and suffering, medical expense and mental and

_emotional distress and anguish in the time before his death, for which Willie Earl Alston, Jr.’s estate is

entitled to an award of actual and punitive damages pursuant to section 15-5-90, Code of Laws of South
Carolina (1976) in an amount to be determined by a jury at the trial of this action.

WHEREFORE, the Plaintiff respectfully prays for judgment against the Defendants for actual

damages, punitive damages, special damages and consequential damages, in an amount to be determined

by the jury at the trial of this action, fees, the costs and disbursements of this action, and for such other

and further relief as this Court deems proper.
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Mzt. Plea-sant, South Carolina

?717/

D. Nathan Hughey (SC Bar #68409)
A. Stuart Hudson (SC Bar #71691)
Bradley H. Banyas (SC Bar #101668)
HUGHEY LAW FIRM, LL.C

1311 Chuck Dawley Blvd., Suite 201
Post Office Box 348

Mt. Pleasant, South Carolina 29465
(843) 881-8644 (P)

- (888) 884-8311 (F)

nate@hugheylawfirm.com
stuart@hugheylawfirm.com
brad@hugheylawfirm.com

Ernest Latony Dessausure
Dessausure Law Firm
1928 Barnwell Street
Columbia, SC 29201
(803) 771-0042 (P)

(803) 771-4233 (F)
tony@dessausurelaw.com

Attorneys for the Plaintiff
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EXHIBIT A




[ —

STATE OF SOUTH CAROLINA | ) INTHE COURT OF COMMON PLEAS
COUNTY OF HORRY )
Orveletta Alston as Personal Representative of the ) C/A No. 2016-CP-
Estate of Willie Earl Alston, Jr., )
)
Plaintiff, ) AFFIDAVIT OF TRAGRY <
) POURMOGHADAM, R, 2,
Versus ) oy 15 "&
) S
Conway Manor, LLC, Raymond Tiller, and John ) 7%{/ o %
and Jane Does 1-10, ) & B =
) )
Defendants. ) CORAS
' “i. e
©
1. My name is Tracey Pourmoghadam, RN and I am over the age of eighteen, of sound

mind and otherwise competent to make this Affidavit, which I make based upon my background,
education, training, and experience, This affidavit is also based upon my own personal knowledge.

2. 1 am a Registered Nurse, licensed .in the State of South Carolina. My further
qualifications and background are set forth in the attached CV (Exhibit "A"), which is incorporated by
reference.

3. I have actual professional knowledge and experience in my area of practice, Registered
Nursing, including my specialty within this area, which is nursing home and long term care. In addition to
the above, I have been in the active practice of the area of my specialty, in the profession of Registered
Nursing in the State of South Carolina for at least three of the last five years preceding this opinion.

4. ‘I am familiar with the standard of care applicable to the Defendants during the time of
Willie Earl Alston, Jr.’s admittance in the Defendants’ facility, commonly known as Conway Manor,
LLC, and the standard of care and skill exercised by reasonably prudent skilled nursing facilities,
management companies, operating companies, and other healthcare providers under similar conditions as
those involving Willie Earl Alston, Jr..

S. I have reviewed records and / or documents relating to Willie Earl Alston, Jr. from the
skilled nursing facilities, as well as hospitals where Willie Earl Alston, Jr. was treated. Based on my
review of these records, I find that there is at least one deviation from the standard of care on behalf of the
Defendants during his residency at Conway Manor, LLC.

6. Without limitation, my review of records and/or documents relating to Mr. Alston show
the following: :

e Mr. Alston was admitted to Conway Manor, LLC on or about December 17,2015,
¢ During Mr. Alston’s residency, he developed pressure sores.

. T In my professional opinion,' the Defendants deviated from the standard of care and skill
exercised by nurses generally and under similar conditions and like surrounding circumstances as those
presented by Willie Earl Alston, Jr, In particular, in my opinion, without limitation, they deviated from
the standard of care in the following particulars:

¢ Failing to prevent pressure ulcers.

* Failing to monitor for skin breakdown and promote healing.
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8.

Failing to turn and reposition Willie Earl Alston, Jr.
Failing to develop and maintain an appropriate interim care plan.
Failing to recognize treat and heal pressure ulcers.

Failing to meet the standard care of reasonably prudent skilled nursing facilities, mainagement
companies, nurses, ownets and operators. '

Additionally, it is my opinion that Willie Earl Alston, Jr.’s injuries were pr’oximately

caused by the Defendants’ deviations.

9.
. in reviewing these records. As a result, I reserve the right to modify, change or supplement these opinions

This is not a complete list of all deviations from the standard of care which I have found

in the future,

Do, /e

Tracey Pourmgghadam, RN

Sworn to me this Ifiﬁay of 4{%@_ 2016.

Notary Public for South Carolina
My commission expires: ”lqyﬁh l@, 0D

CAROLINE E DORRIS
1y Public, Soutn Caroilng
My Commission Expiras

Noto

March 18, 2023

v
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STATE OF SOUTH CAROLINA )

) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY )

Orveletta Alston as Persbnal
Representative of the Estate of
Willie Earl Alston, Jr.,

Plaintiff, ANSWER

C.A. No.: 2017-CP-26-1351
Conway Manor, LLC, Raymond Tiller, '
and John and Jane Does 1-10,

)

)

)

)

)

)

V. )
. )
)

)

)

)

)

Defendants.

)
Conway Manor, LLC, Raymond Tiller, and John and Jane Does 1-10 (“Defendants”),

answe_ring'the Complaint of Plaintiff, do hereby allege as follows:

1. All allegétions contained in the Complaint which are not hereinafter admitted,
qualified, or otherwise explained are denied.

| FOR A FIRST DEFENSE

2. Defendants are without sufficient information upon which to form a true and
accurate belief as to the allegatiohs contained ih Paragraph 1 of the Complaint, and
| therefore the same are denied.

3. Defendants admit the allegations contained in Paragraphs 2 and 3 of the
Complaint, except that Conway Manor, LLC is a limited liability company, not a corporation.

4, In response to the allegations contained in Paragraph 4 of the Complaint

Defendants admit that Conway Manor, LLC and Raymond Tiller had the right and/or power

1
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to exercise certain direction and ‘control over employees of Conway Manor, LLC.
Defendants deny the remaining allegatiohs contained in Paragraph 4 of the Complaint.

5. In response to the allegatiohs contained in Paragraph 5 of the Complaint,
. Defendants admit that Conway Manor, LLC delivered care for a fee and had authority to
control some of the means and a'gents emplbyed to execute care at Conway Manor
Nursing Home at all times during the residency of Willie Earl Alston, Jr. The remaining
aIIegations contained in Paragraph 5 of the Complaint are denied.

6. In response to the allégations contgined in Paragraph 6 of the Compilaint,
| Defendant admits that Plaintiff has attached as Exhibit A an expert affidavit. Defendant
denies the allegations contained in said Affidavit.

7. In response to thé allegations contained in Paragraph 7 of the Complaint,
Defendants admit that this Court has personal jurisdiction ovér Conway Manor, LLC and
Raymond Tiller. Defendants deny the remaining allegations contained in Paragraph 7 of
the Complaint.

8. Defendants admit, upon information and belief, the allegations contained in
Paragraph 8 of the Complaint. |

9. In response to the allegations contained in Paragrap‘h 9 of the Complaint,
Defendants crave feference to the Application for Licensé and deny any allegations
inconsistent therewith. |

10.  Inresponse to the allegations contained in Paragraphs 10, 11 and 12 of the
Complaint, such allegations constitute legal conclusions to which no response is required.

To the extent a response is required, Defendants crave reference to the License
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Application and deny any allegations inconsistent th'érewith.

11.  Defendants are without sufficient information upon which to form a true and
accurate belief as to the allegations contained in Paragraph ‘13 of the Comblaint, and
therefore the same are denied.

12.  The allegations contained in Paragraphs 14 — 29 state legal conclusions to
which no response is required. To the extent any response is required, the Defendants
'cravga reference to the Application for License and deny any éllegations inconsisfent
therewith. |

13.  Defendants admit the allegations contained in Paragraph 30 of the Complaint.

14.  Defendants deny the allegations contained in Paragraph 31 of the Complaint.

15.  Inresponse to the allegations contained in Paragraph 32 of the Complaint,
Defendants admit that Conway Manor, LLC and 'Raymond Tiller were and are licensed
under the laws of the State of South Carolina. In response to the remaining allegations
co_ntéined in Paragraph 32 of the Complaint, Defendants state that Conway Manor, LLC
was required to provide care to Willie Earl Alston, Jr. that met the applicable standard of
care.

16. In response to the allegations contained in Paragraph 33 of the Complaint,

Defendants admit that Conway Manor, LLC had an obligation to employ nurses and

certified nursing assistants who were qualified to render care in accordance with the

applicable standard of care to a patient in the condition of Willie Earl Als{dn, Jr. and in
~ accordance with federal and state regulations. Defendants are without sufficient

information upon which to form a true and accurate belief as to the remaining allegations
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contained in Paragraph 33 of the Complaint, therefore the same are denied.
17. Inresponse to the allegations contained in Péragraph 34 of the Complaint,

Defendants admit that Defendants had a duty to provide care consistent with the applicable

-standard of care. Defendants deny the remaining allegations Contained in Paragraph 34 of

the Complaint.

18.- In response to the allegations contained in Paragraph 35 of the Complaint,
Defendants admit that Defendants had a duty to comply with applicable federal, state and
local laws. Defendants deny the remaining éllegations contained in Paragraph 35 of the
Compilaint. |

- 19. Defendants deny the allegations contained in Paragraphs 36, 37 and. 38 of
thé Complaint. | |

20. AIn response to the allegations contained in‘Paragraph 39 of the Complaint,
Defendants hereby reallege and incorporate the allegations set forth above. |

21 .. In response to the allegations contained in Paragraph 40, Defen.dants admit

that Conway Manor, LLC undertook the duty to render nursing home care to Willie Earl

Alston, Jr. in accordance with the applicable standard of care and as further required by

applicable laws. Defendants deny the remaining allegations cqntained in Paragraph 40.
22. Defendants deny the allegations contained in Paragraphs 41 and 42 of the
Complaint. .
23. In responvse to the allegations contained in Paragraph 43 of the Complaint,
Defendanfs hereby reallege and incorporate the allegations set forth above.

24. .In response to the allegations contained in Paragraph 44 of the Complaint,

4
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the Defendants admit that Conway Manor, LLC is a long-term health care provider which
has a duty to abide by certain federal and state regulations in the care and treatment of its
residents. Defendants deny the remaining allegations contained in Parag'raph 44 of the
Complaint.

25. Défendants'are without sufficient information upon which to form a true and
accurate belief as to the allegations contained in Paragraph 45 of the Complaint, and
therefore the same are d.enied. |

26. Defendants deny the allegations con-tai'ned in Paragraph 46 of the Compilaint.

27.  Defendants are without sufficient information upon which to form and true and
accurate belief as to the allegations contained in Paragraph 47 of the Complaint, and

therefore the same are dehied.

28.  Defendants deny the allegations contained in Paragraph 48 of the Complaint.

29. In respohse to thé allegations contained in Paragraph 49 of the Complaint,
Defendants hereby reallegé and incorporaté the allegations set forth above.

30. Defendants deny the allegations contained in Paragraph 50 of the Complaint.

31. Defendants are without sufficient information upon which to form a true and
accurate belief as to the allegations contained in Paragraphs 51 and 52 of the Complaint,
and therefore the same are denied.

32. Defendant denies the allegations contained ih Paragraphs 53 — 59.

33. Inresponse to the allegations contained in Paragraph 60 of the Complaint,
Defendants hereby reallege and incorporate the allegations set forth above.

34.  The allegations contained in Paragraphs 61 and 62 of the Complaint set forth
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legal conclusions to which no response is required.’ To the extent a response is required,
Défendants deny that the South Carolina Unfair Trade Practice Act applies in this
circumstance. |

35. Defendants de'ny the allegations contained in Paragraphs 63, 64 and 65 of
the Complaint.

| 36. The allegations contained _in Paragraph 66 of the Complaint are denied, and

Defendants affirmatively allege that théir éonduct did not violate the Unfair Trade Practiqes
Act. _ |

37. Defendants deny the aIIegatiohs contained in Paragraph 67 and 68 of the
Complaint. | |

38. Inresponse to the allegations contained in Paragraph 69 of the Compilaint,
Defendants hereby reallege and incorporate the allegationvs set forth above.

39. Defendants deny the ailegations in Paragraph 70 of the Complaint.

40. Inresponse to the allegations contained in Paragraph 71 of the Complaint,
Defendants hereby reallege and incorporate the éllegatioﬁs set forth above.

41. Defendants deny the allegations confained in Paragraph 72 of the Complaint,
* and further deny that Plaintiff is entitled to any relief requested in the Compiaint.

FOR A SECOND DEFENSE

42. Defendants hereby reallege and incorporafe the allegations set forth above to

the extent they are consistent with this defense.
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43. . Plaintiff’s causes of action fail to state facts sufficient to constitute a cause of

action and therefore should be dismissed pursuant to Rule 12(b)(6) of the South Carolina
Rules of Civil Procedure.
FOR A THIRD DEFENSE

44.  Defendants hereby reallege and incorporate the allegations set forth above to
the extent they are consistent with this defense.

45.  Plaintiff's claim for punitive damages against Defendants and any award of
.punitive damages against Defendants would violate those clauées of the United Stétes
Constitution and the South Carolina Constitution related to privileges and immunities, due
process and equal protection.

FOR A FOURTH DEFENSE

46. . Defendants hereby reallege and incorporate the allegations set forth above fo
the extent they are consistent with this defense.

47.  Plaintiff's recovery in this matter, if any, is limited by and subject fo the
provisions of the South Carolina Noneconomic Damage Awards Act of 2005 which is
codified at §15-32-200, et seq of the South Carolina Code of Laws (1976 as amended), and
all pertinent provisions of that Act are pled as an affirmative defense in this action.

FOR A FIFTH DEFENSE

48.  Defendants hereby reallege and incorporate the allegations set forth above to
t_he extent they are consistent with this defense.

49. Defendants reserve their rights arising under §15-32-520, Code of Laws of

South Carolina, as amended, as to all issues described therein, and these Defendants
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plead the limitations on punitive damages as set forth in §15-32-530, Code of Laws of
South Carolina, as amended, as a defense.
FOR A SIXTH DEFENSE
50. - Defendants hereby reallege and ihcorporate the allegations set forth ébove to
the extent they are consistent with this defense.

51.  This Court may lack personal jurisdiction over one or more of the Defendants

identified and John and Jane Does 1 — 10, and this action should therefore be dismissed

against ény such individuals once identified pursuant to SCRCP 12(b)(2).
FOR A SEVENTH DEFENSE

52. Defendants hereby realle'ge and incorporate the allegatvions. set forth above to
the extent they are consistent with this defense.

53. Plaintiff executed Arbitration Agree.ments égreeing to submit any
cohtroversies or disputes to Arbitration. Thus, this case should be dismisséd ér stayed
pursuanf to SCRCP 12(b)(1), 12(b)(3) and 12(b)(6), as well as pursuant to applicable State
and Federal law, and this case should be submitted to Arbitration.

WHEREFORE, having fully answered the Complaint and asserting these affirmative
defenses, Defendants pray that the Complaint be dismissed with prejudice, that Defendants
be awarded their costs and disbursements associated with this matter, and sﬁch other relief
as this Court may deem just and proper.

IN THE EVENT IT IS DETERMINED BY THE COURT THAT THE PARTIES ARE
NOT BOUND TO ARBITRATE THIS CASE, DEFENDANTS HEREBY DEMAND A TRIAL

BY JURY.
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April 12, 2017

Spartanburg, South Carolina

HOLCOMBE BOMAR, P.A.

By: W. McElhaney White
W. McElhaney White, SC Bar 8552
Post Office Drawer 1897
Spartanburg, SC 29304
(864) 594-5300
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STATE OF SOUTH CAROLINA ) _ ;
) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY ) '
Orveletta Alston as Personal )
Representative of the Estate of )
Willie Earl Alston, Jr., )
) NOTICE OF AND MOTION TO
Plaintiff, ) STAY ACTION AND COMPEL
) ARBITRATION AND FOR
v ) PROTECTIVE ORDER
)
) C.A. No.: 2017-CP-26-1351
Conway Manor, LLC, Raymond Tiller, )
and John and Jane Does 1-10, )
)
Defendants. )

TO: D. NATHAN HUGHEY ANDEARNEST LATONY DESSAUSURE, ATTORNEYS
FOR THE PLAINTIFF

YOU WILL PLEASE TAKE NOTICE that the Defendants, through their undersigned
counsel, will move, on the tenth (10th) day aftef service hereof, at 10:00. a.m., or-as soon
thereafter as counsel can be heard, before the presiding judge of the Court of Common Pleas for
Horry County, for an Order staying this action and compelling arbitration. More particularly,
this Motion is based on the terms and provisions of the arbitration clause found in the
Admissions Agreement (attached hereto as Exhibit A), and the Resident and Facility Binding
Areitration Agreement (attached hereto as Exhibit B), executed at the time of Willie Earl Alston,
Jr.’s admission to Conway Manor, LLC on December 17, 2015. These agreements expressly
provide that all disputes will be resolved by binding arbitration.

- Accordingly, this action should be stayed and the Court should order that the dispute

between the parties be arbitrated in accordance with the terms of the arbitration agreements

described above. This motion is made pursuant to Rules 12(b)(1), 12(b)(3) and 12(b)(6), .

1
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SCRCP; the Federal Arbitration Act, 9 U.S.C. § 1, et seq.; and all applicable federal and South

Carolina statutory and case law.

This mqtion is supported by the. affidavit of Raymond Tiller which has been filed and
served contemporaneously herewith. Furthermore, this motion is also supported by the pleadings,
other affidavits, exhibits and legal memoranda which may be served and filed, and the entire
record herein.

Defendants also move for a protective order under SCRCP 26(c) that the discovery
served by Plaintiff on Defendants on March 9, 2‘017 not be had. Because this case is subject to
binding arbitration, it is improper for Plaintiff to serve Defendants with discovery .requests under
the South Carolina Rules of Civil Proceduté.

- The undersigned afﬁfms that prior to filing this Motion he communicated in writing with
opposing counsel and has attempted in good faith to _résolve this motion.
HOLCOMBE B.OMAR, P. A.
s/ W. McElhaney White
W. McElhaney White
Post Office Box 1897

Spartanburg, SC 29304
(864) 594-5300

Attorneys for Defendants

June 21, 2017
Spartanburg, South Carolina
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WILLIE ALSTON 12/1712015
ADMISSION AGREEMENT

This is an agreement between (Resident”) and
Conway Manor for admission to our health care facility located at: 3300 Fourth
Avenue Conway, SC 295286,

In this Agreement, when we speak of Resident, it means the Resident or
Responsible Party. The Resident payor source is expected to

be ' (MC=MEDICARE, MCD=MEDICAID,
PVT=PRIVATE, INS=INSURANCE, MDP=MEDICAID PEND)

A copy of the Resident's Medicare card, Social Security card and other insurance
cards must be provided at time of admission. |f a copy is not provided by the
Resident or the Responsible Party within three (3) days of admission, the
Resident will be charged as a private pay resident.

©

Admission and Consent To Treat: The Resident agrees to be admitted to the
Facility of his/her own free will. The Resident understands that the Facility
cannot admit the Resident without physician orders. _

The Resident consents to aliow the Facility to provide care and treatment
according to practice, policy and physician orders. The Resident has the right to
withdraw this consent or refuse treatment.

Non-Discrimination Statement: This Facility will not deny admission, medical
treatment or discriminate in any way based on color, race, sex, national origin,
disability, or age. If you feel your Civil Rights have been violated in any way,
please contact the Administrator of this Facility. :

Physician’s Care: The Resident agrees to select an attending physician who
will visit regularly according to the Facility’s policies, state and federal regulations
and as dictated by the Resident's needs. He/She must have admitting privileges
in the Facility. If the attending physician does not respond in case of an
emergency, the Resident gives permission to the Facility to contact another
physician. If the Resident does not wish to choose a physician, one of our staff
physicians will be assigned to the Resident.

The Resident will be billed directly by the physician and the Facility will not be
responsible for payment of this service. The Resident agrees to be responsible
for all charges for all physician’s services and any other services and treatments
ordered by a physician, unless paid by Medicaid, Medicare, or other third party
coverage. (See Authorizations and Acknowledgements to enter selection)

Hospital Transfers: If a doctor orders the Resident transferred to a hospital, the
Facility will arrange for the transfer to the hospital. The Facility will also notify the
Responsible Party, if possible, of the transfer. if the Resident is transferred, the
Facility will hold the bed for the Resident as long as the Resident pays for the

bed at a fee based on the then current daily rate.
i ﬁ{é% Initial
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WILLIE ALSTON ' - 12/17/2015

Medicare will not pay to hold the bed and the resident is discharged. Medicaid
may hold the bed for the Resident up to (10) days for a single hospital stay. If the
Resident is hospitalized for more than 10 consecutive days, the Resident will be
discharged. Medicaid will also hold a bed for the Resident up to 18 days per
calendar year, if the Resident has a therapeutic pass from his/ her physician.
Therapeutic leaves may be a maximum of 9 days and periods of leave may not
be consecutive. The Resident or Responsible party may choose to hold the bed

with private pay funds. (The Resident and Responsible Party must sign Bed Hold
and Readmission Policy)

Hospitalization: If The Resident leaves the Facility to go into a hospital or for
other medical reasons, the Facility will not charge the Resident past the day the

Resident leaves unless the Resident wishes to reserve the bed for when the
Resident returns.

Hospital Services: The Resident agrees to be responsible for all hospital

~ charges if the Resident is taken to a hospital, unless paid by Medicaid, Medicare
or other third party coverage. . The Resident has the right to refuse treatment and
to be informed of the consequences of the decision.
(See Authorizations and Acknowledgements to enter selection)

Refuse Treatment: The Resident has the right to refuse any medical treatment,
as defined by law, and to be informed of the consequences of refusing treatment.
The appropriate notification and documentation will be provided if the Resident
communicates this wish. '

Room Transfers: The Facility reserves the right to change the Resident's room
or roommates when the Facility determines it is appropriate. The Facility will
make changes if the Facility determines that is in the best interest of the
Resident, other patients or the Facility, in accordance with state and federal
regulations. - ' '

Discharge Arrangements: If The Resident is to be discharged, the Facility will
notify the Resident, the Responsible Party, the attending physician, and the -
appropriate agencies at least 30 days prior to the date of discharge unless the
Facility determines that an emergency exists or the Resident’s needs can no
longer be met in the Facility. The Facility’s Case Management/Social Services
Department will help the Resident make arrangements for his/her discharge.

Right to Leave Facility/Duration of Agreement: The Resident’s stay with the
Facility is voluntary. The Resident may leave the Facility at any time, provided
the Resident gives the Facility adequate notice, so the Facility may obtain a
discharge order from the Resident's physician. The Resident may terminate this
agreement upon a five (5) day written notice to the Facility. Upon termination,

i W [-i% Initial
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WILLIE ALSTON - ’ 12/17/2015

Resident agrees to pay accrued charges up to and including the day of

discharge. Upon the effective date of termination of the agreement, the Resident
must leave the Facility. Otherwise, this agreement will remain in effect until a
different written agreement is executed. At no time does this mean that the
Resident will be forced to remain in the Facility against hisfher will.

Refunds: If The Resident leaves the Facility, The Fa-cility will refund any
overpayment within 30 days. In the event of the Resident's death, refunds* and

any of the Resident’s personal property remaining in the Facility will be returned
to the Resident’s family or designee within 30 days. '

Personal Needs Account: The Resident may leave personal spending money
with the Facility. If the Resident wants a personal needs account maintained by
-~ the Facility, the Facility will not charge an additional fee for this service. The

Facility will hold the Resident’s funds in trust in accordance with applicable
federal and South Carolina laws. The Resident and the Responsible Party may
see the Facility's records of his/her account. Interest will be credited according to
State and Federal regulations. The Facility will provide the Resident with a
quarterly accounting of all funds held in trust in accordance with South Carolina

law. (For this service, the Resident must sign authorization form, Resident Trust
Management Account Agreement.)

Basic Charges: The Resident agrees to pay for routine care, room and board,
unless The Resident receives Medicaid, Medicare or other third party coverage,
at the rate of $210 Private Semi Private $200 per day as Basic Charges. Routine
care and services included in the per diem rate are: .
a. Room and board
b. Nursing services/personal care needed for Resident health, safety,
and well being as required by Facility license.
c. Linens bedding :
d. Social Service consultations by the Facility Social Service
Department »
e. Oxygen on an emergency basis -
f. Facility based Personal Needs Account for personal funds (if
authorized) : ‘ - ' '
g. Personal laundry service(see extra charge sheet if applicable);
excluding dry cleaning '
h. Dietitian consuiltation and services
i. Therapeutic recreational activities
j- Pastoral care '
k. Routine personal care ltems

KMnmar
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WILLIE ALSTON | 12/1712015

This rate may be increased during the year; however, the Facility will notify the

Resident of future rate changes thirty (30) days before they go into effect.

If the Resident receives Medicaid or Medicare, the cost of room and board and
other services and supplies listed below will normally be paid for by the payer,
however, the Resident is ultimately responsible.

If the Resident is receiving Medicaid the State has required the Resident to pay
directly to the Faciiity the foilowing (by the 10% of every month):

a. All resource monies as specified by the Department of Socxal

Services

b. Adjustment as specified by the State

¢. Previous balances prior to Medicaid approval

d. Other
As it may be necessary, the Resident agrees to provide the Facmty with
statements of his/her assets, debts, and income. If the Resident is not receiving
Medicaid, Medicare or other third party payor, this statement will be confidential,
unless law requires disclosure of information.

Supplemental Charges: Extra charges include, but are not limited to, the
services and supplies described below. A list of the extra charges for services
and supplies that are available to the Resident but are not covered by Medicare
or Medicaid is included in this packet. The Facility will provide written notice to
the Resident of any changes in the extra charges at least 14 days in advance or

~as otherwise required by South Carolina or Federal law.

*Diagnostic Consultant and Therapeutic Services: The Resident agrees to
have any diagnostic, consultant, or laboratory services or test ordered by his/her
physician and agreed to by the Resident. Resident agrees to pay for these
services unless paid for by Medicaid, Medicare, or other third party coverage.

* Physical, Occupational and Speech Therapy and Private Duty
Nurse/Sitters: The Resident agrees to be responsible for any charges for
Physical, Occupational and Speech Therapy, Private Duty Nurse and/or CNA
services unless paid by Medicare, Medicaid, or other third party payor.

*Ambulance and Transportation Services: The Resident agrees to be
responsible for any charges for ambulances or other transportation the Resident
may need, unless paid by Medicaid, Medicare, or other third party coverage.

*Medical Supplies: The Resident agrees to be responsible for all charges for
medicine, oxygen, dental, eyeglasses, hearing aids, medical appliances,
expenses other that transportation connected with activities, etc., unless paid by
Medicaid, Medicare, or other third party coverage.

| l!‘/ Initial
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WILLIE ALSTON i 12/17/2015

*Pharmacy Services: Pharmacy services are available through the Fagcility.
The Resident may choose another pharmacy only if that Pharmacy will sign an
agreement with the Facility to provide services in accordance with all applicable
federal and state statutes and regulations and our requirements, including but not
limited to: 24 hour service and delivery, labeling, unit dose form, and monitoring.

- The Facility is authorized to use generic name medications except as otherwise
ordered, in writing, by the Resident’s physician. See additional form for Brand-
name requests) The Facility’s Director of Nursing Services and the Consultant
Pharmacist are authorized to destroy any excess or undesired medications in
accordance with applicable law. The Resident agrees to pay for charges unless
paid by Medicaid, Medicare, or other third party coverage.

Personal ltems and Services: The Resident agrees to pay for personal items
and services. These include: clothes, personal laundry not done at the Facility,
barbers, hairdressers, toiletries, and sundries, which the Facility does not
routinely provide. The Resident understands the Facility is not responsible for
damage to personal clothing. (See Authorizations and Acknowledgements.)

Payment: The Resident agrees to pay one month's Basic Charges in advance,
unless the Resident is receiving Medicaid, Medicare or other third party
coverage. If the Resident is admitted during the month, the Resident will pay in
advance for the remaining days of that month. The Facility will bill on the 28th of
the month for the upcoming month and payment is due on the 10t of the month.

- Payment of Medicaid resource will be made in accordance with the Department
of Public Welfare policy (or other state agency with authority). If, during the
Resident’s course of stay, there is a change of primary payor status, The
Resident agrees to abide by payment terms or regulations governing that payor
stafus. '

Return Check Fee: There will be a $25.00 return check fee for each check
returned for insufficient funds at the time of deposit.

Interest and Attorney’s Fees: The Resident agrees to pay the Facility a late
charge of 1.5% per month on any unpaid balances not paid within 30 days of
billing. If the Facility hires an attorney to collect the bill, the Resident agrees to
pay reasonable attorney's fees and the costs of collection.

Assignment of Benefits: The Resident authorizes the facility to receive benefit
payments directly from Medicare, Medicaid, or other party insurance company.
(Signature required on Authorization for Assignments of Benefits)

Failure of Others to Pay: If any Resident charges are not paid for by insurance

anyone or any.agency, the Resident agrees to pay them. . .
cﬁW é@tiat
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WILLIE ALSTON 12/17/2015

Discontinuance of Medicaid: [f the Resident receives Medicaid and it is
discontinued, the Resident agrees to pay the then current Basic Charges and
other charges for self-paying patients. Such charges will begin on the date
Medicaid is discontinued.

Denial of Medicare and Medicaid: [f the Resident applies for benefits under

Medicare or Medicaid after the Resident becomes a patient, and the application

is denied, the Resident agrees to pay the Facility for all charges from the day the
- Resident entered the Facility.

Failure to Pay the Facility’s Bill: The Resident agrees to pay the Facility’s bill
upon receipt of the statement, or no later than the 1%t of each month following the
receipt of the statement. The Resident agrees to make arrangements to leave
the Facility if bills are not paid as agreed. If the Resident does not make
arrangements, then the Facility can make them for the Resident. if the need
arises for the Facility to make such arrangements, the Facility will provide a
notice of intent to discharge the Resident in accordance with state and federal
regulations. ' '

Failure to Pay Other Bills: The Residen{ agrees {o pay the bill of cthers
providing services or supplies. The Resident agrees to pay his/her bills within 15
days after billing, unless other acceptable arrangements are made in advance.

Telephone: Each Resident room is wired for telephone service. The Resident
must make arrangement for service with the carrier of their choice. All costs for
private telephone use are the responsibility of the Resident. In addition, a phone

- will be made available for the resident at a specific location within the facility. All
long distance charges will be billed to the resident. As the telephone is for the
use of all the residents on each unit, we ask that each resident be reasonable
and considerate with individual demands for the unit telephone. =

Valuables: The Resident agrees to be responsible for all valuables, money,
appliances, and other personal property in his/her possession while the Resident
is at the Facility. Although the Facility will work to see that misplaced belongings
are recovered, the Facility is not responsible for replacing lost or stolen cell
phones, computerized person assistance devices, IPods, radio, hearing aids,
eyeglasses or dentures/partials(including, but not limited to the fore mentioned).

Guardianship: If the Resident, whb has not had a guardian appoint’ed by a

court of law, is or becomes unable to make or communicate his/her medical
decisions, as determined by the Resident's attending physician, the Facility shall

%itial
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WILLIE ALSTON 12/17/2015

notify the designated Healthcare Proxy, surrogate, or agent under a Durable
Power of Attorney, if any. If neither has been appointed, the Facility and/or
Resident's Responsible Party shall designate or determine a surrogate or Proxy
in accordance with South Carolina law. The Facility and Resident acknowledge
that above and beyond the surrogate or proxy’s statutory abilities, the surrogate
or proxy is authorized to bind the Resident to all terms in this agreement. If
neither is available the Responsible Party agrees to initiate and maintain a
proceeding in a court of competent jurisdiction to appoint a legal guardian. if the
Responsible Party fails to do so, the Facility shall have the right, but not the
obligation, to commence a legal proceeding to adjudicate the Resident
incapacitated and to have the court appoint a guardian for the Resident. The
cost of the legal proceedings, including attorney’s fees, shall be paid by the
Resident, Responsible Party or the Resident's estate. : ' '

Release of Medical and Other Information: The Resident agrees that the
Facility can release all or part of histher medical records to any agency or person
with the right, by law, to review such records.

Patient Identification: The Facility is authorized to require a standard method
of Patient identification, e.g., an identification bracelet and/or photographic print.

Photographs/ Video Technology: The Resident authorizes the Facility to take
photographs of his/her person or portions thereof for medical or identification
purposes. The Resident also understands that photographs may be taken during
activities or special events and displayed in the Facility or in the Facility
newsletter. Photographs are confidential and will not be released for other
purposes without the Resident’s written permission. (See Authorizations and
Consents forfurther information) The Resident/ Responsible party understands
that video technology of any type is prohibited in recognition of the privacy of the
other residents, visitors and staff members. ~

Indemnification: The Facility is required by law to exercise reasonable care
toward the Resident; however, the Facility is not an insurer of the health, safety,
and welfare of the Resident and assumes no liability as such.

The Facility is not responsible for the health, safety, and welfare of any Resident
who is away from the Facility with any person not directly employed by the
Facility or when the Resident knowingly leaves the Facility against the medical
advice of the Resident's attending physician or without the approval of the
Facility, with or without the knowledge of the Facility.

The Resident shall defend, indemnify an hold the Facility harmless from any and
all claims, demands, suit actions, and related costs and expenses, includin
without limitation attorney’s fees made against the Facility by any person a ising
out of or relating to any damage or injury caused by the Resident to any pdrson
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WILLIE ALSTON . | | 1210015

of the property of any person or entity (including the Facility).

The Resident or the Resident’s estate is responsible for any damages caused to
the Facility property beyond normal wear and tear, and shall pay for the repair
and replacement of damaged property, based on the actual charge or cost to the
Facility for such repair or replacement.

Liability: The Facility shall not be liable for injuries of any kind uniess caused
by the willful act or negiigence of the Facility or the Facility’'s employees.

Compliance with Facility Rules and Regulations: The Resident agrees fo
comply with all Patient/Resident’'s Responsibilities established by the Facility.
The Resident has read and been given a copy of the Facility’s rules and
regulations which set forth these responsibilities.

Advanced Directives: The Resident acknowledges receipt of information
~ concerning advance directives and his/her rights to make decisions about
medical care. _ :

Liability Insurance: This Facility maintains a liability insurance policy with
minimal coverage. This policy meets the requirements of all applicable state
regulations relative to the licensure and certification for Medicare/Medicaid and
other related programs. '

Notice: Any notice, request, consent, waiver or other communication provided
for or required by this Agreement shall be in writing and shall be delivered in
person or sent by first-class mail, postage prepaid, return receipt requested, and
deposited in the United States mail, addressed as follows: :

Facility: Conway Manor ' Resident:
3300 Fourth Ave
Conway SC 29526
Governing Law: This Agreement shall be interpreted and enforced in
accordance with the laws of the State of South Carolina

Venue: In the event that any litigation arises under, or in any manner in relation
to this Agreement, whether ex contractu or ex delicto, the venue of same shall lie
exclusively in Horry County, South Carolina and no other location.

/%4; Initial
5#.
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WILLIE ALSTON 12/17/2015

Waiver of Jury Trial: (Please read carefuily)

Resident hereby knowingly, voluntarily, and intentionally waives the right to trial
by jury with respect to any litigation, including any counterclaim which Resident
may assert, arising from or relating to this Agreement or any other document’
connected with this Agreement, or arising out of or relating to any of the said
documents or any relationship between the Facility and Resident, including the
Resident’s admission itself, or any other course of conduct, course of dealing
statements (whether verbal or written) or actions of the Facility or Resident.

Resident represents and warrants that the waiver contained in this Paragraph
has been freely and voluntarily made after reviewing the same, or having had an
opportunity to review the same, with counsel of Resident’s choice.

Attorney’s Fees: (Please read carefully)

In any legal action or other proceeding brought by the Facility to enforce or
interpret any provision of this Agreement or to enforce any remedy for the breach
thereof, the Facility shall be entitled to receive reasonable attorney's fees and
costs actually incurred in connection therewith, including all costs and fees
incurred in any appellate proceeding. - '

The Facility is also entitled to recover attorney’s fees and costs, including all fees
incurred in any appellate proceeding, for any legal action or proceeding brought
by the Resident and/or responsible party upon a finding by the body before which
the legal action or proceeding is brought that the Facility committed no
wrongdoing. ' :

Capacity: This Agreement has been executed by the Facility's duIy authorized
agent, and no officer, director, agent, or employee of the Facility shall have any
personal liability under the Agreement, to the Resident under any circumstances.

Severability: The parties agree that should any provision of this Agreement be
declared invalid by any court of competent jurisdiction, or rendered invalid by any
statute or regulation, then such provision shall be severed from this Agreement
and the remainder of this Agreement will remain binding and in full force. Titles
and/or captions in this Agreement are for convenience only.

Assignability: (Please read carefully) .
This Agreement is fully assignable by the Facility. In the event that the Facility is

sold, or license is transferred such that a new licensee operates the Facility, this
Agreement shall be automatically assigned to the new licensee and shall be fully
binding upon both parties.

Withdrawal Period: :
Each party to this agreement shall have three (3) business days from execution
of this agreement to cancel the agreement by notifying the other party in writing,
. by certified mail return receipt or trackable overnight delivery, of its irefto
cancel. Initial

I Eed-
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WILLIE ALSTON | 12/17/2015

Guarantee: By his/her execution below, Responsible Party (jointly and fuli
severally if more than one) hereby guarantees full compliance with the
Agreement and full payment of all menies due by Resident under this
Agreement, including all attorney’s fees and court costs incurred by the Facility in
the interpretation or enforcement of this Agreement, as well as in the
enforcement of this Guarantee against Responsible Party. Venue of any such
proceedings shall lie in* Horry County, South Carolina

Acknowledgement: By signing this Agreement, the Resident
acknowledges: That the ReSIdent has received a copy of entire agreement with
any attachments.
That the Resident has been glven an oral explanation of services provided and
charges including services offered on an as needed basis including extra
services. A
That the Resident has been given an oral explanation of the bed reservation and
refund policies set forth in this agreement.
That the Resident has received a copy of the rules and regulations, and an
explanation of the Resident's responsibility to obey all reasonable rules and
regulations and to respect the personal rights and private property of others.
That the Resident has received a copy of the Grievance Policy, Smcking Policy
and Restraint Policy.
That the Resident has received a copy of the procedures of the state and
district ombudsman councils.
That the Resident has received a copy of the transfer and dlscharge policies.
That the Resident has received a copy of the Federal and-State Resident's Bill of
Rights.
That the Resident has received a copy of the Privacy Act Statement.
That the Resident has received a copy of the (HIPPA) Health Insurance
Privacy and Portability ‘Act policies of this Facility.
That the Resident has received a copy of CMS Medicare DMEPOS Suppher
Standards
That the Resident has recelved authorizations regarding, Resident Trust Fund,
‘Pharmacy Part D, Care Plans, Vaccinations and Release of Information, Self
Administration of Medlcatlons and Assignment-of Benefits .

Entire Agreement: This Agreement sets forth the entire understandlng of the
parties relating to the subject matter hereof, and supersedes all prior
Agreements, understanding, and discussions relative to such subject matter,
Resident acknowledges that in entering into this Agreement, Resident has not
- relied on any representation, warranties (whether express or implied) or
covenants, other than those set forth herein. Nothing in this Agreement shall be
construed to give any person or entity other than the parties hereto any rights to
remedies. :

Initial

W,
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WILLIE ALSTON | | 12/17/2015

Agreement Modifications/Changes: From time to time the Facility may modify,
change or amend this Agreement and will provide a thirty (30) day written notice -
of such changes to the Resident or Responsible Party.

Immoral/ lllegal review: As dictated by state and/or federal law a review for
specific activity may be conducted( i.e. sexual predator).| have received a copy of
Facility Responsibilities Regarding Convicted Sex Offenders,

Optional Arbitration Clause: Any action, dispute, claim or controversy of any
kind (tort, contract, equitable or statutory, including but not limited to claims of
violations of Resident's Rights) now existing or hereafter arising between the
parties, in anyway arising from or relating to this Agreement governing the
Resident’s stay a the Facility, shall be resolved by binding arbitration. Such
binding arbitration shali be governed by the provisions of the South Carolina
Arbitration Code. As appropriate and in the event that the South Carolina
Arbitration Code is deemed to not apply, binding arbitration shall be governed by
the Federal Arbitration Act. OPTIONAL: If the parties do not agree to this
Arbitration Clause, please mark with an X to void this clause only. [ have X
this clause initial. _ :
Resident and or Responsible Party has read or has been read and understands

and agrees to all terms and conditions of this agreement unless specifically noted
on the agreement.

By: W) wn S ——

Signature of Fadility Répresentative Date

Signature of Patient/Resident v : Date
Witness _ Date
Witness : Date

Responsible Part ‘ ' ' Date
W AWVW/ 12/i7ls

Sidnattreé espons@a Pa}? / D7(e
94??: |

Respo arty is acting as: Conservator

Relative (state relationship)
Other:

Billing
Address .

If the Resident signs with an “x” there must be two (2 witnesses.

The legal designee shall supply the Facility with a capy of the Power of Attorney, Durable Power of Attorney,
Guardianship, or other legal document, which permits him/her to act as the legal designee for the Resident.
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WILLIE ALSTON 12/17/2015

RESIDENT AND FACILITY BINDING ARBITRATION AGREEMENT
- (READ CAREFULLY)

Pursuant to the terms of this Resident and Facility Binding Arbitration Agreement (this
“Arbitration Agreement™), it is understood and agreed by Conway Manor and

Wille, Mol 8¢ (the “Resident” or “Resident’s Authorized
Representative”, hereinafter referred to as the “Resident”) that any legal dispute,
controversy, demand or claim (hereinafter collectively referred to as “claim” or “claims™)
that arises out of or relates to that certain Resident Admission Agreement (the “Resident
Admission Agreement”) executed by the Resident and the Facility, or any service or
health care provided by the Facility to the Resident, shall be resolved exclusively by
binding arbitration to be conducted at a place agreed upon by the parties, or in the

absence of such agreement, at the Facili » in accordance with the Federal Arbitration Act"

(a copy of which is attached hereto and incorporated into this Arbitration Agreement),
and not by a lawsuit or resort to court process except to the extent that applicable state or
federal law provides for judicial review of arbitration proceedings or the judicial
enforcement of atbitration awards. S

The agreement to arbitrate contained in this Arbitration Agreement includes, but is not
limited to, any claim for payment, nonpayment or refund for services rendered to the
Resident by the Facility, violations of any right granted to the Resident by law or by the
Resident Admission Agreement, breach of contract, fraud or misrepresentation,
negligence, gross negligence, malpractice, or any other claim based on any departure
from accepted standards of medical or health care or safety whether sounding in tort or in
contract. However, this agreement to arbitrate shall not limit the Resident’s right to file a

grievance or complaint, formal or informal, with the Facility or any appropriate state or
federal agency.

The damages awarded, if any, in an arbitration conducted pursuant to this Arbitration
Agreement shall be determined in accordance with the provisions of the state or federal
law applicable to a comparable civil action, including any prerequisites to, credit against
or limitations on, such damages.

It is the intention of the parties to this Arbitration Agreement that it shall inure to the
benefit of and bind the parties, their successors and assigns, including the agents,
employees and servants of the Facility, and all persons whose claim is derived through or
on behalf of the Resident, including that of any parent, spouse, child, guardian, executor,
administrator, legal representative, or heir of the Resident.

All claims based in whole or in part on the same incident, transaction, or related course of
care or services provided by the Facility to the Resident shall be arbitrated in one
proceeding. A claim shall be waived and forever barred if it arose prior to the date upon
which notice of arbitration is given to the Facility or the Resident, and the claim is not
presented in the arbitration proceeding.

[

36

1G€109¢dO.L10¢#3SVO - SVITd NOWWOD - AHYHOH - Wd €0°¢ _LZ unf 2102 - @3id A11vOINOYLO3NT

55



WILLIE ALSTON 12/17/2015

Any notice required pursuant to this Arbitration Agreement shall be deemed given (i)

“upon hand delivery; or (i) three (3) days after deposit in U.S. mail via certified mail,
return receipt requested. :

This Arbitration Agreement is effective as of the date of admission of the Resident to the
Facility. \7 esident’s initials).

The Resident understands that (1) he/she has the right to seek legal counsel concerning
this Arbitration Agreement, (2) the execution of this Arbitration Agreement isnot a
precondition to the furnishing of services to the Resident by the Facility, and (3) this
Arbitration Agreement may be rescinded by written notice given to the Facility by the
Resident within thirty (30) days of signature. If not rescinded within thirty (30) days, this
Arbitration Agreement shall remain in effect for all care and services rendered at the

Facility, even if such care and services are rendered following the Resident’s discharge
and readmissjon to the Facility. ~

THE PARTIES UNDERSTAND AND AGREE THAT BY ENTERING INTO THIS
ARBITRATION AGREEMENT THEY ARE GIVING UP AND WAIVING THEIR
CONSTITUTIONAL RIGHT TO HAVE ANY CLAIM DECIDED IN A COURT
OF LAW BEFORE A JUDGE AND A JURY.

esenfwﬁ%ﬁaﬁire / Date ' Facility’s Autho\i-t’y Agent / Date

Wendy Lynch, Admissions Director

37
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WILLIE ALSTON | 12/17/2015

RESIDENT AND FACILITY BINDING ARBITRATION AGREEMENT
(EXPLANATION SHEET)

A Resident and Facility Binding Arbitration Agreement (the “Arbitration -
Agreement”) is attached to this Explanation Sheet. Binding arbitration is-a form of
dispute resolution in which the parties involved in a dispute present evidence and
arguments to an arbitrator rather than to a judge and jury. The arbitrator then reaches a
decision regarding the dispute, and the parties are bound by that decision.

By entering into the Arbitration Agreement, you will give up and waive your
constitutional right to have any dispute or claim against Conway Manor decided in a
court of law before a judge and jury. We encourage you to ask any questions you may
have regarding the Arbitration Agreement v .
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STATE OF SOUTH CAROLINA

)
) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY )
Orveletta Alston as Personal )
Representative of the Estate of )
Willie Earl Alston, Jr., )
). : A
Plaintiff, ) AFFIDAVIT OF RAYMOND TILLER
) _ . :
v )
)
: ) C.A. No.: 2017-CP-26-1351
Conway Manor, LLC, Raymond Tiller, )
and John and Jane Does 1-10, )
)
Defendants. )
)

PERSONALLY APPEARED before me Réymond Tiller, who being sworn, deposes and
says as follows:

1. I am an adul‘t over the age of eighteen years. I submit fhis affidavit in connection
with Conway Manor, LLC, Raymond Tiller and John and Jane Does’ 1-10 (“Defendants”)
Motion to Stay Action, Compel Arbitration and for a Protective Order in the above-captioned
action. I am fully competent to make this declaration based upon my personal knowledge and
knowledge obtained through review of documents. If called to testify, I would state as follows.

2. ‘T have beén the Administrator of Conway Manor, LLC (“Conway Manor™) frorﬁ
July 1, 2005 to the present. In this role, I was required to have knowledge about the business
operations of Conway Manor. Conway Manor was the licensed owner and operator of the
nursing facility known as Conway Manor in Conway, .South Carolina where Willie Earl Alston,

Jr. (“Mr. Alston™) resided from December 17, 2015 untit April 20, 2016.

58

LGE1L092dD210Z#3SYD - SYITd NOWIWNOD - AMHOH - Ad Y0¥ L unr 2102 - A3TId ATIVOINOYLO313



3. Conway Manor was a Medicare certified facility in 2015 and 2016. Medicare is a

federally administered program. In 2015 and 2016, Medicare program payments constituted

24% of total revenues for Conway Manor.
4. - Conway Manor was a Medicaid certified facility in 2015 and 2016. The South
Carolina Medicaid Program is partially funded by the federal govemnment. In 2015, South

Carolina Medicaid Program payments constituted 61% of total revenues for Conway Manor, and

in 2016, the South Carolina Medicaid Program payments constituted 59% of total revenues for

Conway Manor.

5. Conway Manor’s requests for private insurance_ payments for services rendered to
residents of Conway Manor were sent in hard copy form via U.S. Mail to various private
insurance companies, and insurance payments were issued by these insurance companies. The
private insurance companies’ offices that pfocessed payments to Conway Manor are located in
various states outside of South Carolina. In 2015, private insurance payments constituted 8% of

total revenues for Conway Manor, and in 2016, private insurance payments continued 7% of
total revenues for Conway Manor.

6. The majority of food served to Con§vay Manor residents in 2015 and 2016 was
supplied by US Foods from Charlotte, North Carolina.

7. In 2015 and 2016 Conway Manor utilized (1) Select Labs from Greensboro,
North Carolina for its lab services; (2) Mobilex from Baltimore, Maryland for its radiology
services; (3) Aifgas from Atlanta, Georgia for its oxygen rental and supplies; (4) Briggs from
Des Moines, Iowa for its medical forms; (5) Reliable from Asheville, North Carolina for the

rental of specialty beds and pressure relief mattresses; (6) Ecolab from New York, New York for
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its laundry supplies; and (7) Briggs frorﬁ Des Moines, Iowa, and Classic Engraving from
Stockwell, Indiana, for buéiness office supplies and ﬁ1ﬁ1iture.

8. Conway Manor utilized other monthly services from outside South Carolina,
including American Heathtech whose corporate office is in Ridgeland, Mississippi.

| 9. Conway Manor had 190 licensed beds available in 2015 and 2016 for patient care,

aJi of which were certified by, and participated in, the Medicare and Medicaid programs.

10. Conway Manor provided care and services to some residents who came to Conway
Manor from other states in 2015 and 2016.

11. On December 15, 2015, the day of Mr. Alston’s admission to ConWay Manor, Mr.,

Alston, through his daughter and responsible party, Kimberly Alston-Wood, entered into an |

Admission Agreement which contained an arbitration clause (see attached Exhibit A), along with

a separate arbifration agreement (see attached Exhjbit B). These documents were all part of the
admissions package and were kept in the course of a regularly conducted business activity, and it
was the regular practice of Conway Manor to have these documents executed at the time of a
resident’s admission to the facility.

12.  There is no written notice in Mr. Alston’s file from Kimberly Alston-Wood, or
anyone else from that matter, seeking to rescind these agreements.l

- 13, The Admission Director for Conway Manor at the time of Mr. Alston’s admission

was Wendy Lynch. She is no longer an employee of Conway Manor.

14. Wendy Lynch executed the documen_ts attached hereto on behalf of Conway
Manor, and she was authorized to do so in her position as Admission Director for Conway

Manor.
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FURTHER DEPONENT SAYETH NOT.

Raymond Tiller

SWORN to and subscribed before me this “Z20 _ day of

Tont . 2017.

/5 - (SEAL)

Notary Public for South Carolina

My Commission Expires: 4.12. 253
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WILLIE ALSTON . 12/17/2015
ADMISSION AGREEMENT

This is an agreement between v (Resident”) and
Conway Manor for admission to our health care facility located at: 3300 Fourth
Avenue Conway, SC 29526,

In this Agreement, when we speak of Resident, it means the Resident or
Responsible Party. The Resident payor source is expected to

be (MC=MEDICARE, MCD=MEDICAID,
PVT=PRIVATE, INS=INSURANCE, MDP=MEDICAID PEND) -

A copy of the Resident's Medicare card, Social Security card and other insurance
cards must be provided at time of admission. If a copy is not provided by the
Resident or the Responsible Party within three (3) days of admission, the
Resident will be charged as a private pay resident.

Admission and Consent To Treat: The Resident agrees to be admitted to the
Facility of his/her own free will. The Resident understands that the Facility
cannot admit the Resident without physician orders.

The Resident consents to allow the Facility to provide care and treatment

according to practice, policy and physician orders. The Resident has the right to
withdraw this consent or refuse treatment. ‘

Non-Discrimination Statement: This Facility will not deny admission, medical
treatment or discriminate in any way based on color, race, sex, national origin,
disability, or age. If you feel your Civil Rights have been violated in any way;,
please contact the Administrator of this Facility.

Physician’s Care: The Resident agrees to select an attending physician who
will visit regularly according to the Facility’s policies, state and federal regulations
and as dictated by the Resident's needs. He/She must have admitting privileges
in the Facility. If the attending physician does not respond in case of an
emergency, the Resident gives permission to the Facility to contact another
physician. If the Resident does not wish to choose a physician, one of our staff
physicians will be assigned to the Resident.

The Resident will be billed directly by the physician and the Facility will not be
responsible for payment of this service. The Resident agrees to be responsible
for all charges for all physician’s services and any other services and treatments
ordered by a physician, unless paid by Medicaid, Medicare, or other third party
coverage. (See Authorizations and Acknowledgements to enter selection)

Hospital Transfers: If a doctor orders the Resident transferred to a hospital, the
Facility will arrange for the transfer to the hospital. The Facility will also notify the
Responsible Party, if possible, of the transfer. If the Resident is transferred, the
Facility will hold the bed for the Resident as long as the Resident pays for the

bed at a fee based on the then current daily rate.
i ﬁ:é% Initial
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WILLIE ALSTON 12/17/2015

Medicare will not pay to hold the bed and the resident is discharged. Medicaid
may hold the bed for the Resident up to (10) days for a single hospital stay. If the
Resident is hospitalized for more than 10 consecutive days, the Resident will be
discharged. Medicaid will also hold a bed for the Resident up to 18 days per
calendar year, if the Resident has a therapeutic pass from his/ her physician.
Therapeutic leaves may be a maximum of 9 days and periods of leave may not
be consecutive. The Resident or Responsible party may choose to hold the bed
with private pay funds. (The Resident and Responsible Party must sign Bed Hold
and Readmission Policy)

Hospitalization: If The Resident leaves the Facility to go into a hospital or for
other medical reasons, the Facility will not charge the Resident past the day the
Resident leaves unless the Resident wishes to reserve the bed for when the
Resident returns.

Hospital Services: The Resident agrees to be responsible for all hospital
charges if the Resident is taken to a hospital, unless paid by Medicaid, Medicare

or other third party coverage. The Resident has the right to refuse treatment and
to be informed of the consequences of the decision. '

(See Authorizations and Acknowledgements to enter selection)

Refuse Treatment: The Resident has the right to refuse any medical treatment,

as defined by law, and to be informed of the consequences of refusing treatment.
The appropriate notification and documentation will be provided if the Resident
communicates this wish. '

Room Transfers: The Facility réserves the right to change the Resident's room
or roommates when the Facility determines it is appropriate. The Facility will
make changes if the Facility determines that is in the best interest of the
Resident, other patients or the Facility, in accordance with state and federal
regulations. :

Discharge Arrangements: If The Resident is to be discharged, the Facility will
notify the Resident, the Responsible Party, the attending physician, and the -
appropriate agencies at least 30 days prior to the date of discharge unless the
Facility determines that an emergency exists or the Resident's needs can no
longer be met in the Facility. The Facility's Case Management/Social Services
Department will help the Resident make arrangements for his/her discharge.

Right to Leave Facility/Duration of Agreement: The Resident’s stay with the
Facility is voluntary. The Resident may leave the Facility at any time, provided
the Resident gives the Facility adequate notice, so the Facility may obtain a
discharge order from the Resident’s physician. The Resident may terminate this
agreement upon a five (5) day written notice to the Facility. Upon termination,

W ﬁ% Initial |
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WILLIE ALSTON : 12/17/2015

Resident agrees to pay accrued charges up to and including the day of

discharge. Upon the effective date of termination of the agreement, the Resident
must leave the Facility. Otherwise, this agreement will remain in effect until a
different written agreement is executed. At no time does this mean that the
Resident will be forced to remain in the Facility against his/her will.

Refunds: if The Resident leaves the Facility, The Facility will refund any
overpayment within 30 days. In the event of the Resident's death, refunds* and

any of the Resident's personal property remaining in the Facility will be returned
to the Resident'’s family or designee within 30 days.

Personal Needs Account: The Resident may leave personal spending money
with the Facility. If the Resident wants a personal needs account maintained by
the Facility, the Facility will not charge an additional fee for this service. The
Facility will hold the Resident’s funds in trust in accordance with applicable
federal and South Carolina laws. The Resident and the Responsible Party may
see the Facility’s records of his/her account. Interest will be credited according to
State and Federal regulations. The Facility will provide the Resident with a
quarterly accounting of all funds held in trust in accordance with South Carolina
law. (For this service, the Resident must sign authorization form, Resident Trust
Management Account Agreement.)

Basic Charges: The Resident agrees to pay for routine care, room and board,
unless The Resident receives Medicaid, Medicare or other third party coverage,
at the rate of $210 Private Semi Private $200 per day as Basic Charges. Routine
care and services included in the per diem rate are: ’
a. Room and board
b. Nursing services/personal care needed for Resident health, safety,
and well being as required by Facility license.
c. Linens bedding
d. Social Service consultations by the-Facility Social Service
Department
e. Oxygen on an emergency basis
f.  Facility based Personal Needs Account for personal funds (if
authorized)
g. Personal laundry service(see extra charge sheet if applicable);
excluding dry cleaning
h. Dietitian consultation and services
Therapeutic recreational activities

Pastoral care
Routine personal care ltems
Initial

WEY

-
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WILLIE ALSTON , 12/17/2015

This rate may be increased during the year; however, the Facility will notify the

Resident of future rate changes thirty (30) days before they go into effect.

If the Resident receives Medicaid or Medicare, the cost of room and board and
other services and supplies listed below will normally be paid for by the payer,
however, the Resident is ultimately responsible.

If the Resident is receiving Medicaid the.State has required the Resident to pay
directly to the Facility the following (by the 10" of every month):

a. All resource monies as specified by the Department of Social

Services :

b. Adjustment as specified by the State

¢. Previous balances prior to Medicaid approval

d. Other ' . '
As it may be necessary, the Resident agrees to provide the Facility with
statements of his/her assets, debts, and income. |f the Resident is not receiving’
Medicaid, Medicare or other third party payor, this statement will be confidential,
unless l[aw requires disclosure of information.

Supplemental Charges: Extra charges include, but are not limited to, the
services and supplies described below. A list of the extra charges for services
and supplies that are available to the Resident but are not covered by Medicare
or Medicaid is included in this packet. The Facility will provide written notice to
the Resident of any changes in the extra charges at least 14 days in advance or
as otherwise required by South Carolina or Federal law.

*Diagnostic Consuitant and Therapeutic Services: The Resident agrees to
have any diagnostic, consultant, or laboratory services or test ordered by his/her
physician and agreed to by the Resident. Resident agrees to pay for these
services unless paid for by Medicaid, Medicare, or other third party coverage.

* Physical, Occupational and Speech Therapy and Private Duty
Nurse/Sitters: The Resident agrees to be responsible for any charges for
Physical, Occupational and Speech Therapy, Private Duty Nurse and/or CNA
services unless paid by Medicare, Medicaid, or other third party payor.

*Ambulance and Transportation Services: The Resident agrees to be
responsible for any charges for ambulances or other transportation the Resident
may need, unless paid by Medicaid, Medicare, or other third party coverage.

*Medical Supplies: The Resident agrees to be responsible for all charges for -
medicine, oxygen, dental, eyeglasses, hearing aids, medical appliances,
expenses other that transportation connected with activities, etc., unless paid by

Medicaid, Medicare, or other third party coverage.
tgl [I\/ Initial
W et
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WILLIE ALSTON ‘ ‘ 12/17/2015

“Pharmacy Services: Pharmacy services are available through the Facility.
The Resident may choose another pharmacy only if that Pharmacy will sign an
agreement with the Facility to provide services in accordance with all applicable
federal and state statutes and regulations and our requirements, including but not
limited to: 24 hour service and delivery, labeling, unit dose form, and monitoring.
The Facility is authorized to use generic name medications except as otherwise
ordered, in writing, by the Resident's physician. See additional form for Brand-
name requests) The Facility’s Director of Nursing Services and the Consultant
Pharmacist are authorized to destroy any excess or undesired medications in
accordance with applicable law. The Resident agrees to pay for charges unless
paid by Medicaid, Medicare, or other third party coverage.

Personal Items and Services: The Resident agrees to pay for personat items
and services. These include: clothes, personal laundry not done at the Facility,
barbers, hairdressers, toiletries, and sundries, which the Facility does not
routinely provide. The Resident understands the Facility is not responsible for
damage to personal clothing. (See Authorizations and Acknowledgements.)

Payment: The Resident agrees to pay one month's Basic Charges in advance,
unless the Resident is receiving Medicaid, Medicare or other third party
coverage. If the Resident is admitted during the month, the Resident will pay in
advance for the remaining days of that month. The Facility will bill on the 28 of
the month for the upcoming month and payment is due on the 10" of the month.
Payment of Medicaid resource will be made in accordance with the Department
of Public Welfare policy (or other state agency with authority). If, during the
Resident’s course of stay, there is a change of primary payor status, The
Resident agrees to abide by payment terms or regulations governing that payor
status.

Return Check Fee: There will be a $25.00 return check fee for each check
returned for insufficient funds at the time of deposit. '

interest and Attorney’s Fees: The Resident agrees to pay the Facility a late
charge of 1.5% per month on any unpaid balances not paid within 30 days of
billing. if the Facility hires an attorney to collect the bill, the Resident agrees to
pay reasonable attorney’s fees and the costs of collection.

Assignment of Benefits: The Resident authorizes the facility to receive benefit
payments directly from Medicare, Medicaid, or other party insurance company.
(Signature required on Authorization for Assignments of Benefits)

Failure of Others to Pay: If any Resident charges are not paid for by insurance,

. anyone or any agency, the Resident agrees to pay them. .
%ﬁal
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WILLIE ALSTON - _ - 12/17/2015

Discontinuance of Medicaid: If {he Resident receives Medicaid and it is
discontinued, the Resident agrees to pay the then current Basic Charges and
other charges for self-paying patients. Such charges will begin on the date
Medicaid is discontinued.

Denial of Medicare and Medicaid: If the Resident applies for benefits under
Medicare or Medicaid after the Resident becomes a patient, and the application
is denied, the Resident agrees to pay the Facmty for all charges from Lhe day the
Resident entered the Facility.

Eailure to Pay the Facility’s Bill: The Resident agrees to pay the Facility’s bill
upon receipt of the statement, or no later than the 1%t of each month following the
receipt of the statement. The Resident agrees to make arrangements to leave
the Facility if bills are not paid as agreed. if the Resident does not make
arrangements, then the Facility can make them for the Resident. If the need
arises for the Facility to make such arrangements, the Facility will provide a
notice of intent to discharge the Resident in accordance with state and federat
regulations.

Failure o Pay Other Bills: The Resident agrees to pay the bill of others
providing services or supplies. The Resident agrees to pay his/her bills within 15
days after billing, unless other acceptable arrangements are made in advance.

Telephone: Each Resident room is wired for telephone service. The Resident”
must make arrangement for service with the carrier of their choice. All costs for

private telephone use are the responsibility'of the Resident. In addition, a phone -

will be made available for the resident at a specific location within the facmty All
long distance charges will be billed to the resident. As the telephone is for the
use of all the residents on each unit, we ask that each resident be reasonable
and considerate with individual demands for the unit telephone. *

Valuables: The Resident agrees to be responsible for all valuables, money,
appliances, and other personal property in his/her possession while the Resident
is at the Faclility. Although the Facility will work to see that misplaced belongings
are recovered, the Facility is not responsible for replacing lost or stolen ceil
phones, computerized person assistance devices, IPods, radio, hearing aids,
eyeglasses or dentures/partials(including, but not limited to the fore mentioned).

Guardianship: [f the Resident, who has not had a guardian appointed by a
court of law, is or becomes unable to make or communicate his’her medical
decisions, as determined by the Resident’s attending physician, the Facility shall

o o
Wek
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notify the designated Healthcare Proxy, surrogate, or agent under a Durable
Power of Attorney, if any. [f neither has been appointed, the Facility and/or
Resident’s Responsible Party shall designate or determine a surrogate or Proxy
in accordance with South Carolina law. The Facility and Resident acknowledge
that above and beyond the surrogate or proxy’s statutory abilities, the surrogate
or proxy is authorized to bind the Resident to all terms in this agreement. If
neither is available the Responsible Party agrees to initiate and maintain a
proceeding in a court of competent jurisdiction to appoint a legal guardian. If the
Responsible Party fails to do so, the Facility shall have the right, but not the
obligation, to commence a legal proceeding to adjudicate the Resident
incapacitated and to have the court appoint a guardian for the Resident. The
cost of the legal proceedings, including attomey's fees, shall be paid by the
Resident, Responsible Party or the Resident’s estate.

Release of Medical and Other Information: The Resident agrees that the

Facility can release all or part of his/her medical records to any agency or person .

with the right, by law, to review such records.

Patient Identification: The Facility is authorized to require a standa'rd method
of Patient identification, e.g., an identification bracelet and/or photographic print.

Photographs/ Video Technology: The Resident.authorizes the Facility to take
photographs of his/her person or portions thereof for medical or identification
purposes. The Resident also understands that photographs may be taken during
activities or special events and displayed in the Facility or in the Facility
newsletter. Photographs are confidential and will not be released for other
purposes without the Resident’s written permission. (See Authorizations and
Consents for further information) The Resident/ Responsible party understands
that video technology of any type is prohibited in recognition of the privacy of the
other residents, visitors and staff members.

Indemnification: The Facility is required by law to exercise reasonable care
toward the Resident; however, the Facility is not an insurer of the health, safety,
and welfare of the Resident and assumes no liability as such.

The Facility is not responsible for the health, safety, and welfare of any Resident
who is away from the Facility with any person not directly employed by the
Facility or when the Resident knowingly leaves the Facility against the medical
advice of the Resident's attending physician or without the approval of the
Facility, with or without the knowledge of the Facility.

The Resident shall defend, indemnify an hold the Facility harmless from any and -
all claims, demands, suit actions, and related costs and expenses, including
without limitation attorney’s fees made against the Facility by any person afising
out of or relating to any damage or injury caused by the Resident to any person

_nitial

[
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or the property of any person or entity (including the Facility).

The Resident or the Resident's estate is responsible for any damages caused to
the Facility property beyond normal wear and tear, and shall pay for the repair
and replacement of damaged property, based on the actual charge or cost to the
Facility for such repair or replacement. '

Liability: The Facility shali not be liable for injuries of any kind unless caused
by the willful act or negligence of the Facility or the Facility’s employees.

Compliance with Facility Rules and Regulations: The Resident agreesto -
comply with ail Patient/Resident's Responsibilities established by the Facility:
The Resident has read and been given a copy of the Facility's rules and
regulations which set forth these responsibilities.

Advanced Directives: The Resident acknowledges receipt of information
concerning advance directives and his/her rights to make decisions about
medical care.

Liability Insurance: This Facility maintains a liability insurance policy with -
minimal coverage. This policy meets the requirements of all applicable state
regulations relative to the licensure and certification for Medicare/Medicaid and
other related programs. '

Notice: Any notice, request, consent, waiver or other communication provided
for or required by this Agreement shall be in writing and shall be delivered in
person or sent by first-class mail, postage prepaid, return receipt requested, and
deposited in the United States mail, addressed as follows:

Facility: Conway Manor Resident:
3300 Fourth Ave '
Conway SC 29526
Governing Law: This Agreement shall be interpreted and enforced in
accordance with the laws of the State of South Carolina

Venue: In the event that any lit'igatio‘n arises under, or in any manner in relation
to this Agreement, whether ex contractu or ex delicto, the venue of same shall lie

- exclusively in Horry County, South Carolina and no other location.

%{ﬁ; Initial
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Waiver of Jury Trial: {Please read carefully)

Resident hereby knowingly, voluntarily, and intentionally waives the right to trial
by jury with respect to any litigation, including any counterclaim which Resident
may assert, arising from or relating to this Agreement or any other document
connected with this Agreement, or arising out of or relating to any of the said
documents or any relatienship between the Facility and Resident, inciuding the
Resident's admission itself, or any other course of conduct, course of dealing
statements (whether verbal or written) or actions of the Facility or Resident.

Resident represents and warrants that the waiver contained in this Paragraph
has been freely and voluntarily made after reviewing the same, or having had an
opportunity to review the same, with counse! of Resident’s choice.

Attorney’s Fees: (Please read carefully)

In any legal action or other proceeding brought by the Facility to enforce or
interpret any provision of this Agreement or to enforce any remedy for the breach
thereof, the Facility shall be entitled to receive reasonable attorney’s fees and
costs actually incurred in connection therewith, including all costs and fees
incurred in any appeliate proceeding.

The Facility is also entitled to recover attorney’s fees and costs, including all fees
incurred in any appellate proceeding, for any legal action or proceeding brought
by the. Resident and/or responsible party upon a finding by the body before which
the legal action or proceeding is brought that the Facility committed no
wrongdoing.

Capacity: This Agreement has been executed by the Facility’s duly authorized
agent, and no officer, director, agent, or employee of the Facility shall have any
personal liability under the Agreement, to the Resident under any circumstances.

Severability: The parties agree that should any provision of this Agreement be
declared invalid by any court of competent jurisdiction, or rendered invalid by any
statute or regulation, then such provision shall be severed from this Agreement
and the remainder of this Agreement will remain binding and in full force. Titles
and/or captions in this Agreement are for convenience only.

Assignability: (Please read carefully)

This Agreement is fully assignable by the Facility. In the event that the Facility is
sold, or license is transferred such that a new licensee operates the Facility, this
Agreement shall be automatically assigned to the new licensee and shall be fully
binding upon both parties.

Withdrawal Period: _
Each party to this agreement shall have three (3) business days from execution
of this agreement to cancel the agreement by notifying the other party in writing,

by certified mail return receipt or trackable overnight delivery, of its @@Zm .

cancel. Initial
N =
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WILLIE ALSTON ’ - 12/1712015

Guarantee: By his/her execution‘below, Responsible Party (jointly and fult
severally if more than one) hereby guarantees full compliance with the
Agreement and full payment of all monies due by Resident under this
Agreement, including all attorney’s fees and court costs incurred by the Facility in
the interpretation or enforcement of this Agreement, as well as in the
enforcement of this Guarantee against Responsible Party. Venue of any such
proceedings shall lie in* Horry County, South Carolina '

Acknowledgement: By signing this Agreement, the Resident
acknowledges: That the Re51dent has received a copy of entire agreement with
any attachments.
That the Resident has been given an oral explanation of services provnded and
charges including services offered on an as needed basis including extra
services.
That the Resident has been given an oral explanation of the bed reservation and
refund policies set forth in this agreement.
That the Resident has received a copy of the rules and regulations, and an
‘explanation of the Resident’s responsibility to obey all reasonable rules and
regulations and to respect the personal rights and private property of others.
That the Resident has received a copy of the Grievance Policy, Smoking Policy
and Restraint Policy.
That the Resident has received a copy of the procedures of the state and
district ombudsman councils.
That the Resident has received a copy of the transfer and discharge policies.
That the Resident has received a copy of the Federal and State Resident’s Bill of
Rights.
That the Resident has received a copy of the Privacy Act Statement.
That the Resident has received a copy of the (HIPPA) Health Insurance
Privacy and Portability Act policies of this Facility.
That the Resident -has received a copy of CMS Medicare DMEPQOS Supplier
Standards
That the Resident has received authorizations regardmg, Resident Trust Fund,
Pharmacy Part D, Care Plans, Vaccinations and Release of Information, Self
Administration of Medlcatlons and Assignment of Benefits ..

Entire Agreement: This Agreement sets forth the entire understanding of the
parties refating to the subject matter hereof, and supersedes all prior
Agreements, understanding, and discussions relative to such subject matter,
Resident acknowledges that in entering into this Agreement, Resident has not
relied on any representation, warranties (whether express or implied) or
covenants, other than those set forth herein. Nothing in this Agreement shall be
construed to give any person or entity other than the parties hereto any rights to
remedies.

/ Initial

W,
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Agreement Modifications/Changes: From time to time the Facility may modify,
change or amend this Agreement and will provide a thirty (30) day written notice
of such changes to the Resident or Responsible Party.

Immoral/ ilegal review: As dictated by state and/or federal law a review for
specific activity may be conducted( i.e. sexual predator).l have received a copy of
Facility Responsibilities Regarding Convicted Sex Offenders,

Optional Arbitration Clause: Any action, dispute, claim or controversy of any
kind (tort, contract, equitable or statutory, including but not limited to claims of
violations of Resident's Rights) now existing or hereatter arising between the
parties, in anyway arising from or relating to this Agreement governing the
Resident's stay a the Facility, shall be resolved by binding arbitration. Such
binding arbitration shall be governed by the provisions of the South Carolina
Arbitration Code. As appropriate and in the event that the South Carolina
Arbitration Code is deemed to not apply, binding arbitration shall be governed by
the Federal Arbitration Act. OPTIONAL: If the parties do not agree to this
Arbitration Clause, please mark with an X to void this clause only. | have X
this clause initial.

Resident and or Responsible Party has read or has been read and understands

and agrees to all terms and conditions of this agreement unless specifically noted
on the agreement. ‘

By WDz w2 —

Signature of Fadcility Reépresentative - Date
Signature of Patient/Resident ~ Date
~ Witness Date
. Witness Date
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Responsible Part . 7 ‘ Date

Sidrattré espons% P%

Respopsible Party is acting as: Conservator
_ ' Power of Attorney
- -..Relative (state relationship)
Other:
Billing
Address

If the Resident signs with an "x” there must be two (2) witnesses.

The legal designee shall supply the Facility with a copy of the Power of Attorney, Durable Power of Attorney,
Guardianship, or other legal document, which permits him/her to act as the legal designee for the Resident.
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RESIDENT AND FACILITY BINDING ARBITRATION AGREEMENT
(READ CAREFULLY)

Pursuant to the terms of this Resident and Facility Binding Arbitration Agreement (this
“Arbitration Agreement™), it is understood and agreed by Conway Manor and

e, 9:\5\6(\ a¢ (the “Resident” or “Resident’s Authorized
Representative”, hereinafter referred to as the “Resident”) that any legal dispute,
controversy, demand or claim (hereinafter collectively referred to as “claim” or “claims™)
that arises out of or relates to that certain Resident Admission Agreement (the “Resident
Admission Agreement”) executed by the Resident and the Facility, or any service or
health care provided by the Facility to the Resident, shall be resolved exclusively by
binding arbitration to be conducted at a place agreed upon by the parties, or in the
absence of such agreement, at the Facility, in accordance with the Federal Arbitration Act
(a copy of which is attached hereto and incorporated into this Arbitration Agreement),
and not by a lawsuit or resort to court process except to the extent that applicable state or

federal law provides for judicial review of arbitration proceedings or the judicial
enforcement of arbitration awards.

The agreement to arbitrate contained in this Arbitration Agreement includes, but is not
limited to, any claim for payment, nonpayment or refund for services rendered to the
Resident by the Facility, violations of any right granted to the Resident by law or by the
Resident Admission Agreement, breach of contract, fraud or misrepresentation,
negligence, gross negligence, malpractice, or any other claim based on any departure
from accepted standards of medical or health care or safety whether sounding in tort or in
contract. However, this agreement to arbitrate shall not limit the Resident’s right to file a

grievance or complaint, formal or informal, with the Facility or any appropriate state or
federal agency. '

The damages awarded, if any, in an arbitration conducted pursuant to this Arbitration

Agreement shall be determined in accordance with the provisions of the state or federal

law applicable to a comparable civil action, including any prerequisites to, credit against
- or limitations on, such damages. -

It is the intentjon of the parties to this Arbitration Agreement that it shall inure to the

~ benefit of and bind the parties, their successors and assigns, including the agents,
employees and servants of the Facility, and all persons whose claim is derived through or
on behalf of the Resident, including that of any parent, spouse, child, guardian, executor,
administrator, legal representative, or heir of the Resident.

All claims based in whole or in part on the same incident, transaction, or related course of
care or services provided by the Facility to the Resident shall be arbitrated in one
proceeding. A claim shall be waived and forever barred if it arose prior to the date upon
which notice of arbitration is given to the Facility or the Resident, and the claim is not
presented in the arbitration proceeding.

36
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Any notice required pursuant to this Arbitration Agreement shall be deemed given (i)

upon hand delivery; or (ii) three (3) days after deposit in U.S. mail via certified mail,
return receipt requested.

This Arbitration Agreement is effective as of the date of admission of the Resident to the
Facility. 1% esident’s initials).

The Resident understands that (1) he/she has the right to seek legal counsel concerning
this Arbitration Agreement, (2) the execution of this Arbitration Agreement isnota
precondition to the furnishing of services to the Resident by the Facility, and (3) this
Arbitration Agreement may be rescinded by written notice given to the Facility by the
Resident within thirty (30) days of signature. If not rescinded within thirty (30) days, this
Arbitration Agreement shall remain in effect for all care and services rendered at the

Facility, even if such care and services are rendered following the Resident’s discharge
and readmission to the Facility.

THE PARTIES UNDERSTAND AND AGREE THAT BY ENTERING INTO THIS
ARBITRATION AGREEMENT THEY ARE GIVING UP AND WAIVING THEIR
CONSTITUTIONAL RIGHT TO HAVE ANY CLAIM DECIDED IN A COURT
OF LAW BEFORE A JUDGE AND A JURY. '

Facility’s Aﬁthoﬁ-t’y Agent / Date

Wendy Lynch, Admissions Director
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RESIDENT AND FACILITY BINDING ARBITRATION AGREEMENT
(EXPLANATION SHEET)

A Resident and Facility Binding Arbitration Agreement (the “A rbitration
Agreement”) is attached to this Explanation Sheet. Binding arbitration is-a form of
dispute resolution in which the parties involved in a dispute present evidence and

‘arguments to an arbitrator rather than to a judge and jury. The arbitrator then reaches a
decision regarding the dispute, and the parties are bound by that decision.

By entering into the Arbitration Agreement, you will give up and waive your

~ constitutional right to have any dispute or claim against Conway Manor decided in a
court of law before a judge and jury. We encourage you to ask any questions you may
have regarding the Arbitration Agreement.

38
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STATE OF SOUTH . CAROLINA

s N g

INTHE COURT OF COMMON PLEAS
COUNTY OF HORRY ,

* Orveletta Alston as Personal »
Representative of the Estate of’
Willie Earl Alston, Jr.,

Plaintiff, AFFIDAVIT OF WENDY LYNCH

C.A. No.: 2017-CP-26-1351
Conway -Magor, LLC, Raymond Tiller, . ‘
‘and John and Jane Doés 1-10,

Defendants.

PERSONALLYAPPEARED before me Wendy Lynch, who beirig 's'wom,‘ deposes and
says as follows: | .

1. I am an adult over the age of -ci’ghteen-iyc;'ars. 1 submit this.affidavit in connection
with the Motion to. Stayi' Action and Compel Arbitratioh 6f Conway Man or, LLG; Raymond
Tiller, and John and Jane Does 1-10 (“Defendants”) in.the above-captioned actior., 1. filly

competent to' make this declaration. based upon-my personal knowledge arid kniowiedge obtained.

LGE1092dD2102#3SVYD - SY31d NOWWOOD - AHHOH - INd 00:% 61 INF LL0Z - 374 ATTIVOINOHLO3 T

through review of dociiments: If called to testify, ['would stafe as follows.
2. T was the Admissions: Coordinator. for Conway Manét, LLC (“Conway”) ‘in
December: 2015 when Willie'Earl Alston, Jr..(“Mr. Alston”)-Was admitted to Conway.,

3. Part of my role-as Admissidrs Coordinator: was to-meet with ‘incdmihg,fesidents;

or their families to explain the’ admissions process, the. admissions paperwork, and oversee the.

-execution of the: Admission Agreement and other-admissions paperwork.

78




4, I have been provided, and have reviewed Mr. Alston’s Admission A_greement, a
copy of which is attached as Exhibit A to this ,afﬁ‘davit,- as well as the: Resident and Facility
Binding Arbitration Agreement which is attached as Exhibit B to this affidavit,

5. On D,e,;’ce‘rnbér: 17, 2015, the day of Mr. Alston’s admission to Bayview, Mr.
Alston, thr_ough_ his daughtet and responsible party, Kimberly Alston-Wood, entered into, the
A‘dmi_ssibn; Agreement, Resident and Facility Binding Arbitration Agreement; and other
admission documents. The Admission Agréement and Resident and Facility Binding. Arbitration

Agreement were part of the admissions package and were kept in the course of a regularly
conducted business-activity, and it'was the regular practice of ‘Conway t6 have these documents
executed at the time of a resident’s admission to the facility. |
6. Texecuted these documents on behalf of Conway, and I was authorized to dg, s6 in.

my position as Admissions Coordinator,

FURTHER DEPONENT SAYETH NOT.

Sy ORN to-and subscribed before me this r‘ day of “(’un.p . ,2017

- Q) L) A?fm(SEAL)

(N‘otary Pubhc for South Carolina

My Commission Expires:’ 5 ¢ \\9@23
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EXHIBIT A to Affidavit of Wendy Lynch

ELECTRONICALLY FILED - 2017 Jul 19 4:00 PM - HORRY - COMMON PLEAS - CASE#2017CP2601351

EXHIBIT A
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EXHIBIT A to Affidavit of Wendy Lynch

WILLIE ALSTON 12/1712015
ADMISSION AGREEMENT

This is an agreement between : (Resident”) and
Conway. Marior for-admission to our health care facility located at: 3300 Fourth
Avenue Conway, SC.29526. -

In this Agreement, when we speak of Resident, it means the Resident or
Responsible Party. The Resident payor source is expected to

be (MC=MEDICARE, MCD=MEDICAID,
PVT=PRIVATE, INS=INSURANCE, MDP=MEDICAID PEND)

A copy of the Resident's Medicare card, Social Security card and other insurance
cards must be provided at time of admission, |

fa copy is not provided by the
Resident orthe Responsible Party within three (3) days of admission, the
Resident will be charged as‘a private pay resident.

Admission ahd Consent To Treat: The Resident agrees to be admitted to the
Facility of his/her own free will. The Resident understands that the Facility
cannot admit the Resident without physiciah orders. :

The Resident consents to allow the Facility to provide care and treatment

according to practice, policy and. physician orders; The Residenit has the right-to
withdraw this. conisent or refuse treatment, .

Non-Discrimination Statement: This Facility will not d'e'h'y"admission, medical
treatment or discriminate in any way based on color, race, sex, national. origin,
disability, or age. It you feel your Civil Rights have been violated in any way,
please contact the Administrator of this Facility. ‘ :

Physician’s Care: The Resident agrees to select an attending physician who
will visit fegularly according to the Facility's policies: state:and federal regulations
and as dictated by'the:Residefit's heeds. HelShe must. e admitti vile

in the Facility. If the attending physician does fof
emergency; fthe~'Ré_éid¢n_tfgi\,/,e;s,p“e’rmis‘jsig 1 to the Facili
physician. If the Resident does not wish to choose a phy

Hospital Transfers: If a doctor orders the Resident transferred to a hospital, the
Facility will arrange for the transfer to the hospital.

The Facility will also notify the:
Responsible Party, if possible, of the transfer.. If the Resident is. transferred, the
Facility will hold the bed for the Resident as long as the Residenit pays for the
bed at a fee based on the then current dajly rate.

25
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EXHIBIT A to Affidavit of Wendy Lynch

WILLIE ALSTON | | 12/1712015
Medicare will not pay to hold the bed and the resident is discharged. Medicaid

may hold the bed for the Resident up to (10) days for a single hospital stay. If the
Resident is hospitalized for mere than 10 consecutive days, the Resident will be
discharged. Medicaid, will also hold & bed for the'Resident up to-18 days per -
calendar year, if the Resident hasd therapeutic pass from his/ her physician.
Therapeutic leaves may be a maximum of 9 days and periodsof leave may not
be consecutive. The: Resident or Responsible party may choose to hold the:bed
with private pay funds. (The Resident and Responsible Party must sign Bed Hold
and Readmission Policy) e

Hospitalization: If The Resident leaves the Facility to go-into a hospital or for .
other medical reasons, the.‘Facility will not charge the Resident past the day the
Resident leaves unless the Resident.wishes to reserve the bed for when the
Residentreturns.

Hospital Services: The Resident agrees to be responsible for all hospital
charges if the Resident is taken to-a hospital, unless paid by Medicaid, Medicare
or other third party coverage. The:Resident has'the right to refuse treatment and
to be informed of the consequences of the decision.

(See Authorizations and Acknowledgements to enter selection)

Refuse Treatment: The Resident has the right to refuse any medical treatment,
as defined by law, and to be informed of the consequences of refusing treatment.
The appropriate notification and documentation will be provided if the Resident
communicates this wish. ’ ‘

Room Transfers: The Facility réserves the right to change the Resident’s roorm
orroommates when the’ Facility deteimines it is:appropriate. The Facility will -

- make changes if the Facility determines that is in the best interest of the
Resident, other patients or the:Facility, in accordance with state and federal
regulations.

Discharge Arrangements: If The Residentis to be discharged, the Facility will
hotify the Resident, the Responsible Party; the:attending physician, and:the.
appropriate agencies at least 30 days prior to the date of discharge unless the
Facility determines that an.emergency exists or the:Resident's needs can no-
longer be metiin the Facility. The Facility's Case Management/Social Services
Department will help the Resident make arrangements for his/hef discharge.

Right to Leave Facility/Duration of Agreement: The Resident's stay with the
Facility is voluntary. The Resident may leave the: Facility at any time, provided
the Resident gives the Facility'adequate notice, so the: Facility may-obtain a
discharge order. from the Resident’s physician. The Resident may terminate this
agreement upon a five (5) day written notice to the Facility. Upon termination,

W&% Initial
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EXHIBIT A to Affidavit of Wendy Lynch |

WILLIE. ALSTON 12/172015

Resident agrees to pay accrued charges up to and including the day of
discharge. UPO”'thS‘eﬁSCUVe date-of iermination:of the a'gfe‘éme_nt,‘the ReSIdent '
must leave.the Facility. Othenwise, thi VP L _ _

Refunds: If The Resident leaves the Facility, The Facility will réfund any

o”verpayment withih’»30‘da\y,s. In the event of the Resident's death, refunds* ang
any of the Resident's personal property remaining. in the Facility will be returned
to the Resident's family or designee within 30 days.

Personal Needs Account: The Resident may ieave personal spending money
with the Facility. If the Resident wants a personal needs account mairitained by
the Facility, the Facility will not charge an additional fee for this service. The:

Basic Charges: The Resident agrees to pay for routine care, room and board,

unless The Resident receives Medicaid, Medicare or other third '

at the rate of $210 Private Semi Private $200 per day as Basi

care and services included inthe: per diem rate afe:
a. Room and board , v
b. Nursing: services/personal care needed for Resident health, safety,

and well'being as required by Facility license.

¢. Linens bedding '

d. Social Service ¢onsultations by the Fagility Social Sétvice:
Department | |

e. Oxygen on an eniergency basis

f. Facility based Personal Needs Account forpersonal funds (if
authorized) B .

Q. Personal latindry-service(see extra charge sheet if'étﬁplibable);‘-

excluding dry cléaning , ' ’

h. Dietitian consultation and services

i. Therapeutic recreational:activities

. Pastoral care S
k. Routine personal care ltems C |
/Vinitial

WE
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EXHIBIT A to Affidavit of Wendy Lynch

WILLIE ALSTON
This rate may be increased during the: year; however, the Facility will n’o’tify the
Resident of future rate changes thirty (30) days before they go into effect,

If the Resident receives Medicaid or Medicare, the cost of room and board and
other services and supplies listed below will normally be paid for by the payer,
however, the Resident is ultimately responsible. _ ' '

If the Resident is receiving Medicaid the State has required the Resident to pay
directly to the Facility the following (by. the 10" of every month): -
' a. All resource monies as specified by the Department of Social
Services

b. Adjustment as specified by the State

c. Previous balances piior to Medicaid approval

d. Other ‘ ' _
As it may benecessary, the Resident agrees to provide the Fagility with
statements of his/her assets, debts, and income. If the Resident is not réceiving
Medicaid, Medicare or other thifd party payor, this statement will be confidential,
uriless law requires disclosure of information. '

Supplemental Chardes: Extra charges,include, but are ot limited to, the
services:and supplies described below. A list of the extra charges for services

and supplies that are available to the Resident but are not covered by Medicare -

or Medicaid is included in this packet. The Facility will provide Written notice to
the Resident of any-changes in the extra charges at least 14 days in-advance or
as otherwise required by South Carolina 6r Federal law.

*Diagnostic Consultant and Therapeutic Services: The Resident agrees to.
have any diagnostic, consultant, or laboratory services or test ordered by his/her
physician and agreed to by the Resident. Resident agrees to pay for these:
services unléss paid for by:Medicaid, Medicare, or other third party coverage.

* Physical, Occupational and'Speech Therapy and Private Duty
Nurse/Sitters: The Resident agrées to be responsible: for.any ¢harges for
Physical, Occupational and Speech Therapy, Private DutyNurse and/or CNA
services unless paid by Medicare, Medicaid, or other third party payor:

*Ambulance and Transportation Services: The Residérit agrees-to be;

responsible forany charges, for ambulances or other transportation the Residerit
may need, unless.paid by Medicaid, Medicare, or other third party coverage.

*Medical Supplies: The Resident agrees.to be responsible for all charges for
medicine, oxygen, dental, eyeglasses; hearing aids, medical appliances,
expenses other that transportation connected with activities, etc., unless.paid by

Medicaid, Medicare, or other third party:coverage. ‘

%ﬁiﬁal
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*Pharmacy Services: Pharmacy services are available through acili

The Resident may. choosé another pharmacy only if that Pharf?waél;‘ewl;ﬁ gim%l"én
agreement with the Facility to provide services in accordarice with all ap :sl;icébl
f‘evd.era;l _an’d_.s,tate statutes and regulations and our requirements, ir’1cluc1[ijrl13 "btjt’ief
limited to: 24 hour service and delivery, labeling, unit dose form, and mox%tor' - .
The Fagl{.l‘ty_--ls;‘_guthorized to use generic name medications »'excépkt' as '5th'erw{ng‘
ordered, in writing; by the Resident's physician. See additional form for Bra :c'li'se
name requ_ests) ‘The Facility’s Director of Nursing Services and the Consultan t
Pharmaggst- a[g’»'authO‘rized' to destroy any excess or Lindé'sired' medications n?
accordance with applicable law. The Resident agrees to ‘péyfor‘ch'ar”‘es‘ unless
paid. by Medicaid, Medicare, or other third party coverage. o - o

Personal Items and Services: The Residentagrees tg ay for'pe '

and services. These includé: clothes, personal %‘aundry npétydcgnre‘: :istﬁgaé:;?qts
barb.e_rs, hairdressers, foilstries, and sundries, Which'thei'Fac':"i'lit:y does not: o
routinely provide. The Resident understands the Facility is not re‘sipon‘éible' for

damage to persorial clothing. (See Authorizations and Acknowledgements ). r

Payment: The Resident agrees to pay one month’s Basic CH in ad\
U’n!ess:th'e Resident is receiving Megic};id,. Medicare Orabs’éﬁe%?sirr%ege:?t;dyance’v
coverage. If th_'e Resident is admitted during the morith, the Rééfdéiwt will pay'in
advance for the remaining days of that month. The Facility will bill on t'he.-28x‘. of
the month for the upcoming month and payment is due on the 10t of the-fnonfﬁ
Payment of Medicaid resource will be made in accordance with the Department
of Public Welfare policy (or other state agency with authority).. If, during the "
;esgdden:’s course of s'tay, there:is-a change: of prim'ary'f b’éyd‘rjsta'tus, The:
St:;: S?n agrees to abide by payment terms or. regulations governing that payor

Return Check Fee: There will be a $25.00 returi check fee:for-each check

returnied for insufficient funds af the time .of deposit.

Interest and Attorhey’s Fees: The Resident agrees fo pay the Facilityn ins
L = nOInNey S . 1Ne Resiaent agrees to pay the Facility‘a [ate

charge of 1.5% per month on any unpaid balances not paid within -30-"5%5??

billing. If the:Facility hires an-attorney to collectthe. bill, the. Resident a grees to

pay reasonable attorney's fees and'the costs of collection.

Assignment of Benefits: The Resident authioiizes the facility to recei vefit

nelrO1oenes : Zes { y to receive ben
_p_g.ymevnts dlr,ect_ly from Medicare; Medicaid, or other party insurance ¢'dmp:r?; i
, (Slgnature‘requ_lred on Authorization for Assignments of Benefits): o

Failure of Others to Pay: If any Resident char paidfor by
_ T — S NG 1arges are not paidfor by :
anyone or any agency, the Resident agrees to pay them. P by insurance,

4%41@@
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Discontinuance of Medicaid: If the Resident receives Medicaid and it is
d_iscontinued‘, the Resident,,agr,e_es' to pay the then current Basic Charges and
other charges for self-paying. patients. Such charges will begin on the date
Medicaid is discontinued

Denial of Medicare and Medicaid® ifthe Resident applies:for benefits under
Medicare or Medicaid after the Resident becomes a patient, and the application
is.denied, the Resident agiees to pay the Facility for-all charges from the day the
Resident entered the Facility. -

Failure to Pay the Facility’s Bill: The Residentagrees to pay the Facility’s bill
upon receipt of the statement, or no later than the 1% of each month following the
receipt of the statement. The Resident agrees to make arrangements to leave
the Facility if bills are not paid.as agfeed. If the Resident does not make
arrangements, then the Facility can make them for the Resident. If the need.
arises for the Facility to. make such arrangernients, the Facility will provide a
notice of intent to discharge the Resident in accordance with state snd federal
regulations.. '

Failure to. Pay Other Bills: The Resident agrees to pay the bill of others

providing services or supplies. The Residerit agrees to pay his/her bills within 15
days after billing, unless other acceptable arrangements are made in advance.

Telephone: Each Resident roomis wired for telephone service, The Resident
must make arrangement for service with the carrier of their choice. All costs for
private telephone use are the responsibility of the Resident. In addition, a phone:
will be made available for the resident ata specific location within'the facility. All
- long distance charges will be billed to: the resident. As the telephone is for the.
use of all the residents on each unit, we ask-that each residentbe reasonable:

and considerate with individ ual-demarids:for the unit telephione..

Valuables: The Resident agrees to be responsibié for all valuables, money,
appliances, and other personal property in his/het possession. while the. Resident
is at the.Facility. Although the Facility will work to see that misplaced belohgings
are recovered, the Facility is not.réspénsible for replacing lost or:stoler ¢&ll
phones, compliterized person assistance. devices; IPods, radio, hearing aids,
eyeglasses or d entures/partials{including, but not limited to-the fore. mentioned).

Guardianship: If the Resident, who has not.hada guardian appointed by &

court of law, is or becomes unable to make.or communicate his/her medical .
decisions, as determined by the Resident's attending physician, the Facility shall

30
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notify the designated Healthcare Proxy, surrogate, or agent under a Durable
Power of Attorney, if any: If neither has been appointed, the Facility and/or
Resident's Responsible Party shall designate or determine a surrogate or Proxy
in accordance with South Carolina law, The Facility and Resident acknowledge
that above and beyond the surrogate or proxy’s statutory abilities, the surrogate
or proxy'is authorized to bind the. Resident to all terms in this agreement. If

- neither is available the Responsible Party agrees to initiate and maintain a
proceeding'in a court of competent jurisd iction to appoint-a legal guardian. Ifthe
Responsible Party fails to do.so, the Facility shall have the right, but not the
obligation, to commence a legal proceeding to adjudicate the Resident A
incapacitated and to have the court appoint a guardian for'the Resident. The
cost of the. legal proceedings, including attorney’s fees, shall bé paid by the
Resident, Responsible Party. or the Resident's estate. _ '

Rele_a's‘e' of Medical and Other Information: The Resident agrees that the
Facility can release all or part of his/her medical records to any agency or person
with the right, by law, to review such records.

Patient ldentificafion: The. Facility is-authorized to.require a'standard method
of Patient identification, e.g., an identification bﬁacelét~aind/or'_"-photog'rabhic' print,

Photographs/ Video Technology: The Resident authorizes the Facility to take
photographs of his/her person or portions thereof for medical or identification
purposes. The Resident also understands that photographs may be taken during
activities or special events and displayed in the Facility or in the Facility )
newsletter. Photographs are confidential and will not be released for other
purposes:without the Resident's written permission. (See Authorizations and

Consents for further i‘hfgjr;ma,tio‘n'), he Resident/ Responsible party understands
that video technology: of-any type'is prohibited ir recognition of the: privacy of the
other residents, visitors arid staff members, ’

Indemnification: The Facility is requited by law to ‘exercise reasonable care
toward the Resident; however, the Facility is not an insurer of the health, safety,
and welfare of the Resident and assumes rio liability as such.. _
The Faq_igl_ifcy?,i's_?nqt!respon‘st’le;fqr-*tlhe{he‘a,lfh', safety, and welfare:of any'Resident
who is away from the Facility with aiy person not directly employed by the
Facility or when the Resident knowingly leaves the Facility against the medical

" advice of the Resident’s attending physician or without the approval of the
Facility, with or without the kriowledge of the Facility.

The Resident shall defend, indemnify an hold the Facility harmless from. any and
all claims, démands, suit actions; and related costs and expenses, including
without limitation attorney’s fees made against the Facility by any person a ising
out of or relating to any damage-orinjury caused by the Resident to:any pdrson
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or the property of any person-or. entity (including the Facility).
The Resident or the Resident's estaté is responsiblé-for any damages caused to
the Facility property beyond nermal'wear and tear, and shall pay for the repair

and replacement of damaged property, based-on the actual charge or cost to the
Facility for such repair orreplacement,

Liability: _Th‘e.Faci!'ity shall not be liable for injuries, of ariy kind unless: caused

by the willful act or negligence of the Facility or the Facility's employees.

Compliance with Facility Rules and Reaqgulations: The Resident agrees to
comply with all Patient/Resident's Responsibilities established by the Facility.
The Resident has read and been given a copy of the Facility’s rules and
regulations which set forth these responsibilities. ' :

Advanced Directives: The Resident acknowledges teceipt of information
concerning advance directives and his/her rights.to make 'decisions, about
medical care. A _

Liability Insurance: This Facility maintains a liability insurance policy with
minimal coverage. This policy meets the requirements of all-applicablé state
regulations relative to the licensure and certification for Medicare/Medicaid and
otherrelated programs.

Notice: Any notice, request, consent, waiver of other communication provided
for or required by this: Agreement shall be in writing and shall be' delivered in
person or sentlby_ﬁ'rst'-.pla_s_sjméil, postage prepaid, return receipt requested, and
deposited in the United States mail, addresséd as follows™ . :

Facility: Conway Manor Resident;
3300 Fourth-Ave |
Conway 8C 29526 o A
Governing Law: This Agreement shall be intérpreted and énforced'in
accordance with the laws of the State.of South Carolina

Venue: Iri the event that any litigation arises under, OF in any manner in relation.
to this Agreement; whether ex.contractu-or-ex delicfo, the vehue of samé shall lie

exclusively in Horry County; South Carolina and no other location.

[l Initial

Qi
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Waiver of Jury Trial: (Please read carefully)

Re‘sident.hereb_y knowingly, voluntarily, and intentionally waives the right to trial
by jury with 'resp_ect to any litigation, including any counterclaim which: Rééident
may-assert, arising from or relating to.this Agreement orany other document.
connected with this Agreement, or arising out of or relating to any of the said
documents or any rélationship between the Facility and Resident, including the
Resideht’s;:adr_n‘i's's‘ion itself, or'any other course. of conduct, course :léf'déalihg
statements (whether verbal or written) or actions of the Faci_lity-or Resident,

Re_s_iden_t_ represents and warrants that the waiver contained in this Paragraph
has been freely and volufitarily made- after reviewing the same, or having had an

opportunity fo reviewthe same, with counsel of Resident's choice:

Attorney’s Fees: (Please read carefully)
In any legal action or other proceeding brought by the Facility to enforce or

interpret any provision of this Agreement or to enforce any remedy for the breach
thereof, the: Facility shall be entitled to receive reasonable attorney’s fees and

costs actually incurred in connection therewith, including all costs and fees
incurred in any appellate proceeding. ‘

The Faoi_ljty is-also en‘ﬁfg!ed to recover-attorney’s fees and costs, including all fees
incurred in any appellate proceeding, for any legal action or prdceediﬁ‘g. broﬂg'h't _,
by the Resident and/or responsible party upon a finding by the body before which
the legal action or proceeding-is brought that the Facility committed no
wrongdoing..

Capacity: This:Agreement Has beeh executed by the Facility's d uly authorized

agent, and no.officer, director, ageri, or employee of the: Facility shall have any
personal liability'inder the. Agreement, to the Resident undef any'circumstancas..

Severability: The parties agiee that'should any provision of this Agreement be.

declared invalid by any court of cormpetent jurisdiction, of rendered invaii by any
statute orregulation, then such provision shall be severed from this Ag'rééfr’ién‘f i
and the remainder of this Agreement will remain binding and in fullforce. Titles
and/or captions in'this Agreement are for convenience only.
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Assignability: (Pleass read carefully) : .
This Agreement is fully assignable by the Facility: In the event that the Facility is
sold, or license is transferred such that a new licensee.operates the Facility, this
Agreement shall be automatically assigned to the new. licensee and shall be filly
binding upon both parties. |

Withdrawal Period: , )
Each party to this agreement shall have three (3) business days from execution
of this agreement to cancel the agreement by notifying the other party in writing,
by certified mail return reseipt or trackable overnight delivery, of its desifefto
cancel: . .
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Guarantee: By his/her execution below, Responsible Party (jointly and.full
severally if more than one) hereby guarantees full compliance with the:
Agreement and full payment of all monies due by Resident under this:
Agreement, including all attorney’s fees and court costs incurred’ by the Facility in
the interpretation or enforcement of this Agreement, as well as in the
enforcement of this Guarantee against Responsible Party. Venue of any stich
proceedings shall lie in* Horry County, South Carolina :

Acknowledgement: By signing this Agreement, the Resident,
acknowledges: That the Resident has received a copy of éntire agreement with
any attachments. ' N ’ '
That the Resident has been given an oral explanation. of services provided and
charges including services offered on an as neaded basis inciuding extra.
services. ' -
That the Resident has been given ar oral explanation of the bed reservation and
refund policies set forth in this-agreemant. _ -
That the: Resident has received a copy of the rules and regulations, and an
explanation-of the: Resident's résponsibility to obey all feasonable: rules and
regulations and to respect the pefsonal rights and private property of 6thers:
That the Resident has received a copy of the Grievance Policy, Smoking Policy
and Restraint Policy. : _ . '
That the Resident has recéived a copy of the procedures of the state and
district ombudsman councils.
That the Resident has recsived a.copy of the transfer and discharge policies.
That the Resident has received a copy of the Federal and State Resident's Bill of
Rights.
That'the Resident has received a copy of the Privacy Act Statement. -
That the Resident has received a copy. of thie (HIPPA) Health | nsurance.
Privacy and Portability Act policies of this Facility,
That the Resident has received a copy of CMS Medicare DMEPOS Sy pplier
Standards. . - ' o
That'the:Resident hasreceived authorizations regarding, Residerit Trust F und,
Pharmacy Part D; Care Plans, Vaccinations and Release: of Information, Self:
Administration of Medications-and Assignment of Benefits .
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Entire Agreement: _This:Agreement sets forth the. entire uhder"‘stémdjn.gz of the
parties relating to the subject matter hereof, and supersedes alfprior
Agreements, understanding, and discussions-relative to'such subject matter,
Resident acknowledges that.in entering into this Agreément, Resident has not
relied on any representation, warrantiss {whether express or implied) or _
covenants, other than those set forth hergin. Nothing in this:Agreement shali be.
construed to give any person or.entity"jother; than the parties hereto any rights to

remedies:

Initial
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llity may modify,
day written notice

Agreement Modifications/Changes; F rom time to time the Fac
change or amend this-Ag‘reement and will provide a thirty (30)
of such changes to the Resident or- Responsible Party.

Immoral/ llegal re\/‘iéw?:'As-dfib'tat‘ed by state and/or federal law a review for
specific activity may be 'c"cindu_qted(; ie. sexual predator).| have received a copy of

Facility Responsibilities Regarding Convicted Sex Offenders,

Optional Arb,itrat_i‘on' Clause: Any action, dispute; claim or controversy of any
kind (fort, contract, equitable or statutory, including but not limited to claims-of

violations of Resident's; Rights) now existing or hereafter arising between the

parties; in anyway arising from or relating to this Agreement governihg.the
Resident's stay a the Facility, shall be resolved by binding arbitration. Such
binding arbitration shall be governed by the provisions of the South Carolina
Arbitration Code, As appropriate and in the event that the Scouth Carolina
Arbitration Code is deemed to.not apply, binding arbitration shalil be governed by
Arbitration Act. i les do not agree to thjs
Arbitration Clause, please mark with an X to void this clause only. | have X
this clause initial, _
Resident and or Responsible Part

and agrees to-all terms and condi
on the agreement.

Signature of Fat\;ility Répr"esen_tative

y has read or has been read and understands
tions of this agreement unles's;speoif;icaily noted

Date

Signature of Pétiient/Res"id‘en't Date

Withess Date
Witness Date.

Responsible Party / T Dae
.e'S‘po'ns-fPay(f~ ~ Dafe

peible Party :i'siébt'ing as.  ____ Conservator |
: Power of Attorney.

Relative (state relationshipj
Other:,

Billing.
Address___ » .
If the Resident signs with an "x” there must be twao (2 witnesses..

The:legal designee shall supply the Facility with a copy of the Power of Atiomey, Durable Power of Attorigy,
Guardianship, of olher legal docurierit, which permits him/her 16 ‘dct as the legal designee for the Resident:

; : - ERE|
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RESIDENT AND FACILITY BINDING ARBITRATION AGREEMENT
(READ CAREFULLY)

Pursuant to theterms of this Resident and F acility Binding Arbitration Agreement (this
“A bitration Agreement”), it is understood and agreed by Conway Manor and
Wille, Blalny §¢ ___ (the “Resident” or “Resident’s Authorized.

,Representati_w'/e"’-,'he;einafte'r_l‘_refe'rr“e'd..to’ as'the “Resident”) that any legal dispute,
controversy, deniand or claim (hereinafter collectively referred to as “claim™ or “claims™)
that arises out of or relates to that certain Resident Admission Agreement (the “Resident.
Admission Agreement”) executed by the Resident and the Facility, or any service or
health care provided by the Facility to the Resident, shall be resolved exclusively. by
binding drbitration to be conducted at a place agreed'upon by the parties, or in the
absence of such agreement, at the Facility, in acéordance with the Federal Arbitration:Act
(acopy of which is attached hereto and ‘incorporated into this Arbitration Agreement),
and niot by a lawsuit or resort to court process except to the extent that applicable stafe of
federal law providés for judicial review of arbittation proceedings or the judicial

. enforcement of arbitration awards. ”

The agreement to arbitrate coritained in this Arbitration Agreement includes, but i§riot
limited to, any claim for payment, nonpayment or-refund for services rendered to the
Resident by the Facility, violations of any right granted to the Resident by laiv 6t by the,
Resident Admission Agreerent, breach of contract, fraud or misrepresentation,
negligence, gross negligence, malpractice; or any other claim based on any départure
from accepted standards of medical or health caré or safety whether sounding ix tott. 6t-in
contract. However, this agreement to arbitrate shall not limit the Resident’s right tofile a
grievance, or complaint, formal or informal, with the F acility or-any appropriate state or
federal agency. “

The damages awarded, if any, in an arbitratisr conducted pursuant to'this Arbitration

~ Agreement ‘shzill"’b'e.'déte"r’mihed;ipr.:gccorda_n'ce with the provisions.of the state: or federal
law dapplicable tora-comparablé civil action, including any p\rére‘q;ﬁ’sités*to,' credit-against.
or limitatiots on,-§uch damages. -

Itiis the intention of the parties fo this Asbitration Agreement that it shall iniré to thé:
‘benefit of and bind the parties, their successots and assigns;. including the agents;
employees and servants of the Facility, and all persons whose claim is dérived through or
of'behalf of the Resident; including that of ary parent, spouse, child, guardiari, éxecutor,

administrator, legal fepresentative, or heir'of the Resident.

All.claims based in whole or in part on the same iricident, transaction, or related course of
care or services provided by'the F acility to the Resident shall be arbitrated in one
proceeding. A-claim shall be waived and forever barred if it arose prior to the date upon
which noticé of arbitration. is given to the Facility or-the Resident, and the claim isnist
presented in the arbitration proceeding,

36
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Any notice required pursuant to this Arbitration Agreement shall be deemed given (i)

upon hand delivery; or (ii) three (3) days after deposit in U.S. mail via certified mail,
return receipt requested.

This Arbitration Agreement is effective as of the date of admission of the Resident to the
Facility. % esident’s initials). '

The Resident understands that (1) he/she has the right to seek legal counsel concerning
this Arbitration Agreement, (2) the execution of this Arbitration Agreement is nota
precondition to the furnishing of services to the Resident by the Facility, and (3) this
Arbitration Agreement may be rescinded by written notice given to the Facility by the
Resident within thirty (30) days of signature. If not rescinded within thirty (30) days, this
Arbitration Agreement shall remain in effect for all care and services rendered at the

Facility, even if such care and services are rendered following the Resident’s discharge
and readmission to the Facility.

THE PARTIES UNDERSTAND AND AGREE THAT BY ENTERING INTO THIS
‘ARBITRATION AGREEMENT THEY ARE GIVING UP AND WAIVING THEIR
CONSTITUTIONAL RIGHT TO HAVE ANY CLAIM DECIDED IN A COURT
OF LAW BEFORE A JUDGE AND A JURY.

J

Facility’s Authokify Agent / Date

Wendy Lynch, Admissions Director

37
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" RESIDENT AND FACILITY BINDING ARBITRATION AGREEMENT

(EXPLANATION SHEET)

A Resident and Facility Binding Arbitration Agreement (the “Arbitration.
Agreement”) is attachied to this Explanation Sheit. Binding-arbitration is-a forii of
dispute resolution in which the parties involved in a dispute present.evidence and.
arguments to-an arbitrator rather than'to a judge and jury. The arbitratof thet réaches a.
decision regarding the dispute, and the parties aré bouind by that decision. '

- By entering into the Arbitration Agreement, you will give up and waive your
constitutional right to:have any dispute or claim against Conway Manor decided in a
court of law before a judge and jriry. We encourage you to-ask any quéstions you may
have regarding the Arbitration Agreement. :

38
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STATE OF SOUTH CAROLINA
‘ IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY

Orveletta Alston as Personal
Representative of the Estate of
Willie Earl Alston, Jr., _
. MEMORANDUM IN
SUPPORT OF MOTION TO
STAY ACTION AND COMPEL
ARBITRATION AND FOR
PROTECTIVE ORDER

)

)

)

)

)

Plaintiff, )

. )

. : )
)

) C.A. No.: 2017-CP-26-1351

Conway Manor, LLC, Raymond Tiller, )
and John and Jane Does 1-10, )
)
Defendants. )

Defendants Cbnway Manor, LLC, Raymond Tiller, and John and Jane Does 1-10
(‘Defendants”), submit this Memorandum in Support of their Motion to Stay Action and
Compel Arbitration and for Protective Order pursuant to Rules 12(b)(1), 12(b)(3) and
12(b)(6), SCRCP; the Federal Arbitration Act, 9 U.S.C. § 1, et seq.; and all applicable

Federal and South Carolina statutory and case law.

INTRODUCTION

On December 17, 2015, Kimberly Alston-Wood (Ms. Alston-Wood), as daughter
and responsible party, executed an Admission Agreement (“Admission Agreement”) on
behalf of Willie Earle Alston, Jr. (“Mr. Aléton”) for Mr. Alston’s admission to Conway
Manor, LLC (“Conway Manor”). Conway Manor was thé licensed operator of the
Conway Manor nﬁrsing home during Mr. Alston’s residency. Orveletta Alston, as
Personal Representative of the Estate of Willie Earle Alston, Jr. (“Plaintiff”), claims Mr.

Alston suffered from wounds during his time at Conway Manor.
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- Plaintiff filed her Complaint on March 2, 2017 alleging causes of actions for
negligence, negligen'ee per se, fraud and misrepresentation, violation of the South
Carolina Unfair Trade Practices Act, wrongful death and sQrvivorship. Plaintiff bases her
claims on Mr. Alston’s care and treatment while a resident of Conway Manor. (See
Complaint in the Court’s file). | |

Defendants seek an order staying this action and compelling Plaintiff to arbitrate
her claims against Defendants. The Admission Agreement contained an arbitration
clause which required the arbitration of any action, dispute, claim or controversy of any
kind. (See Admission Ag.reement attached as Exhibit A; page 35). Wendy Lynch, as
Admissions Coordinator, executed the Admission Agreement on behalf ef Conway
Ma‘nor. (Affidavit of Wendy Lynch; attached hereto as Exhibit B). Pursuant to the
arbitration clause in the Admission Agreement, the parties agreed to arbitrate any
disputes arising out of Mr. Alston’s care and treatment at Conway Manor.

Plaintiff has refused to arbitrate in accofdance with the terms of the Admission
Agreement and these Defendants now move this Court to issue an Order staying these
proceedings and enforcing the Admission Agreement by referring this matter to
arbitration. |

FACTUAL BACKGROUND

ARGUMENT

L There is an Enforceable Arbitration Agreement

a. The Plain Language of the Agreement Binds Plaintiff
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On December 17, 2015, Ms. Alston-Wood executed the Admission Agreement
on behalf of Mr. Alston. (See Admission Agreement; Affidavit of Lynch, § 5). The
Arbitration Clause provided:

Optional Arbitration Clause: Any action, dispute, claim or controversy of
any kind (tort, contract, equitable or statutory, including but not limited to
claims or violations .of Resident’s Rights) now existing or hereafter arising

between the parties, in.anyway arising from or relating to this Agreement
. governing the Resident’s stay at the Facility, shall be resolved by binding
arbitration. Such binding arbitration shall be governed by the provisions of
the South Carolina Arbitration Code. As appropriate and in the event that
the South Carolina Arbitration Code is deemed to not apply, binding
arbitration shall be governed by the Federal Arbitration Act. OPTIONAL.: If
the parties do not agree to this Arbitration Clause, please mark with
an X to void this clause only. | have X this clause ___ initial.
(emphasis in the original).

Ms. Alston-Wood did ndt mark out this clause. By signing as the daughter and
responsible party of Mr. Alston, Mr. Alston and all those claiming through him were
bound to the arbitration clause.

| b. Plaintiff is Equitably Estopped from Denying the Existence of an
Enforceable Admission Agreement.

The Admission Agreement served as the foundation for Mr. Alston’s admission to
Conway Manor and the dutieé and obliga'tions which Mr. Alston and Conway Manof had
to one another. Conway Manor agreed to provide Mr. Alston with care and tréatment,
and Mr. Alston agreed to pay for the care and tréatrhent. Without the Admission
Agreement, there would have been no relationship between the parties.

All the Plaintiff's claims are dependent on the duties which arise from the terms

of the Admission Agreement. Plaintiff cannot disclaim the arbitration clause which is a

part of the Admission Agreement, while at the same time assert claims arising under
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other terms of the Admission Agreement, and Plaintiff should be equitably estopped
from doing so. |

The doctrine of equitable estoppel “exists to prevent a Iifigant from unfairly
receiving the benefit of a contract while at the same time repudiating what it believes to
be a disadvantage in the contract, namely the contractual arbitration provision.”

Southern lll. Beverage, Inc. v. Hansen Beverage Co., 2007 WL 3046273 at *11 (S.D. .

2007). The Fourth Circuit has held that “no party suing on a contract should be able to
enforce certain contract provisions while simultaneously attempting to avoid the terms of

an arbitration provision therein.” United States v. Bankers Ins. Co., 245 F.3d 315, 323

(4" Cir. 2001); see also Intl Paper Co. v. Schwabedissen Maschinen & Anlagen GMBH,
206 F.3d 411, 418 (4th Cir. 2000) (“To allow [a plaihtiﬁ] to claim the benefit of the
contract and simultaneously avoid its burdens would both disregard equity and
contravéne the purposes underlying enactment of the Arbitration Act.” (internal
quotation marks omitted)). It would be manifestly inequitable to permit a party to clairh
thé other has failed to perform on its contractual obligations, while at the same time
aI'Iowing that party to avoid the arbitration provisions of the contract upon which the
party bases its claims, when such claims are in the scope of the arbitration provisions.

Hughes Masonry Co. v. Greater Clark County SchooI‘Bqu. Corp., 659 F.2d 836, 838-39

(7" Cir. 1981). In other words, Plaintiff cannot “have it both ways” by relying upon
certain terms of the Admission Agreement when it works to his advantage and

repudiating others when it works to his disadvantage. Id.

In the case THI of South Carolina at Columbia, LLC v. Wiggins, 2011 WL

4089435 (D.S.C. 2011), the United States District Court of South Carolina addressed

1G€1092d0L10Z#ISVYD - SYITd NOWWOD - AYHOH - AN 00:€ L1 BNy 2102 - 3114 ATTVOINOY 10313

929



this issue directly. Ijeborah Wiggins executed an admissions contract for the admission
of her father, Earl Hall, into the Magnolia Manor nursing home. After a dispute arose,
Magnolia Manor moved to compel arbitration of the dispute. Wiggins countered by
arguing the admissions contract was unenforceable because there was nothing.in tHe
record to indicate she had authority to act as agent for her father, to legally bind her
father, or to waive her father’s right to a jUry trial. One of Magnolia Manor’s'arguments
in response was that Wiggins, as personall representative of her father’'s estate, was
estopped from denying the contract formation. Id. at *5.

The court noted that it was undisputed that the contract was signed by an
immediate family member of Hall for the pﬁrpose of obtaining residential cére for him at
Magnolia Manor. After the contract was executed, Hall became a resident and received
the benefits provided for under the admissions contract. .The'court then held that when
Magnolia Manor perfdrmed in reliance on the terms of the admissions contract, énd Hall
received the benefits under the admissions contract, it would be inequitable for Hall's
estate to avoid the arbitration provision within the admissions contract. The court ruled
that Hall's estate was equitably estopped from disclaiming the enforceability of the
admissions contract and the arbitration provision contained therein. Id. at *6..

Plaintiff in the instant case has broughf claims arising from services rendered to
Mr. Alston under the Admission Agreement between the parties. The Plaintiff's
allegations fall within the scope of the arbitration clause in the Admission Agreement
between the parties. In accordance with t.he foregoing law, Plaintiff cannot assert claims
against these Defendants arising under the Admission Agreement while repudiating the

arbitration clause. Plaintiff should be estopped from doing so, and this Court should
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enforce the Admission Agreement and its arbitration clause by staying this action and
compelling arbitration.”
C. Mr. Alston is a Third-Party Beneficiary

Mr. Alston, while not a signatory to the Admission Agreement, is a third-party

beneficiary of the Admission Agreement. It is clear from the plain language of the

Admission Agreement that Mr. Alston was an intended beneficiary and the purpose of
the Admission Agreemeht was to ensure Conway Manor would provide the services laid
out therein. Mr. Alston did, in faCt, receive those services.

Mr. Alston is therefore obligated to arbitrate any‘ claims within its scope,
regardless of whether those claims are brought by a legal representative. See Trinity

Mission Health & Rehabilitation of Clinton v. Estate of Scott, 19 So0.3d 735 (Miss. Ct.

App. 2008.) (holding that a non-signatory, deceased mother, was an intended third-
party beneficiary of é nursing home adhission agreement that included an arbitration
provision; and the arbitration provisions were enforceable againét her daughter, who
signed the admission agreement, since if was evident that the admissions agreement
clearly was intended to provide benefits to her mother as a resident of the facility;

accordingly the éour’t held that mother was a third-party beneficiary of the contract;

"1t should be noted that both South Carolina’s Supreme Court and Court of Appeals addressed equitable
estoppel in Coleman v. Marnier Health Care, Inc. et al., 407 S.C. 346, 755 S.E.2d 450 (2014), and
Thompson v. Pruitt Corporation, 416 S.C. 43, 784 S.E.2d 679 (Ct.App.2016). In neither case did the
courts enforce the arbitration provisions under the doctrine of equitable estoppel; however, there was one
important distinction which distinguished these cases from Wiggins and the case at bar. In both Coleman
and Thompson, the courts noted the arbitration provisions were in Arbitration Agreements separate and
apart from the Admission Agreements, and that there was no merger of the two agreements. As a result,
the court in Coleman did not reach the actual merits of the equitable estoppel argument. The court in
Thompson, on the other hand, provided a little more discussion on the topic. In discussing cases which
have applied equitable estoppel, the court noted the nonsignatory’s contractual benefit typically arose
from another provision in the same contract that includes the arbitration provision, rather than an alleged
benefit arising only under.a separately executed arbitration agreement. Thompson, 784 S.E.2d at 688.
Here, in the case at bar, there were contractual benefits directed to Mr. Alston in terms of the care and
services he received under the Admission Agreement which also contained the arbitration clause.

6
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therefore, plaintiff was bound to arbitrate any claims within the scope of the arbitration
provision).

The court in Wiggins also addressed this same issue. It noted under South
Carolina law, a third-party benéficiary is someone the contracting parties intehded to
directly benefit. As explained a.bove, although’ Hall did not sign the admission
agreement, he was named as the resident to be admitted to Magnolia Manor. The
admission agreement referred to benefits and responsibilities of Hgll, Magnolia Manor
and the fiduciary, and Hall's care was the essential purpose of the admission
agreement. The court held that Hall was the intended third-party beneficiary of the
admission agreement signed.by Wiggins in her capacity as an immediate family
member, and that Hall and his estate were 4bound to the arbitration clause in the
admission agreement. [d. at *6.

It then follows that Mr. Alston and his estate are bound to arbitrate all claims
against Conway Manor as a result of his status aé a third-pérty beneficiary under the
Admission Agreement.

d. Plaintiff Possessed Statutory Authority to Bind Mr. Alston under the

Arbitration Agreement

i. S.C. Adult Health Care Consent Act

The South Carolina Adult Health Care Consent Act (“AHCCA”), defines “health
care” as including intermediate or skilled nursing care. S.C. Code Ann. § 44-66-20(i).
It also speciﬁcally includes “the placement in or removal from a facility that provides
these forms of care.” Id. A party may consent to health care on .beha'lf of a patient, if

the patient is deemed unable to consent to treatment after two licensed physicians have
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examined the patient and certify an inability to consent. S.C. Code Ann. § 44-66-20(8).
A daughter may consent to health care on behalf of a patient pursuant to the AHCCA.
S.C. Code Ann. § 44-66-30(A)(5):

Mr. Alston was unable to make health care decisions oh his. own behalf as
evidenced by the “Level of Comprehension” form attached hereto as Exhibit C. Two
physicians examined Mr. Alston and opined that he was not able to comprehend the
Resident’s Rights and Responsibilifies, nor was he able to make health care decisions.
As noted in his physician’s admitting history and physical, one of his medical conditions
included Alzheimer's dementia. (See Exhibit D).

Pursuant to Section 44-66-30 of the South Cardlina Code, Ms. Alston-Wood, as
the daughter of Mr. Alston, had statutory authority to act as an agent on Mr. Alston’s
behalf in making “health care” decisions, which included placing him at Conway Manor
and executing all paperwork on Mr. .Alston’s behalf associated with his placement in
Conway Manor. Accordingly, the Admission Agreement, including the arbitration clause,
is binding on Plaintiff and Mr. Alston. |

The AHCCA was addressed by the South Carolina Supreme Court in Anne

Coleman v. Mariner Health Care et al., 407 S.C. 346,. 755 S.E.2d 450 (2014). The

Court in Coleman considered whether a sister of a nursing home resident could bind the
resident to an arbitration agreement at the time of admission. Under the facts of
Coleman, the Court held she could not. Nevertheless, the facts of Coleman differ from
those in the case at bar, and the holding in Coleman actually supports the Defendants’

position in this case.
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Ann Coleman signed a number of documents relating to the admission of her
sister, Mary Brinson, to a nursing home in Florence, South Carolina. Ms. Brinson was
unable to consent within the meaning of the AHCCA. Included within these documents

was a separate arbitration agreement. The Court said the question of whether the sister

had the authority to execute and bind Ms. Brinson to an arbitration agreement was

governed by the statutory interpretation of the nature and scope of authority- granted by
the AHCCA. Id. at 350, 755 S.E.2d at 452-53. |

The Court noted that the sister was authorized under the AHCCA to make
decisions concerning Ms. Brinson’s “heath care”, which under_ S‘ection 44-66-20(1) of
the South Carolina Code includes “a procedure to diagnose or treat é human disease,
ailment, defect, abnormality, or compléint, whether of physical. or mental origin...also

includes the provision of intermediate or skilled nursing care; services for the

rehabilitation of injured, disabled, or sick persons; and the placement in or removal from |

a facility that provides these forms of care.” Id. at 351-52, 755 S.E.2d at 453 (emphasis

added).

The Court then went on to state that the AHCCA gave the sister two types of

authority: (1) she could consent on Ms. Brinson'’s behalf to the provision or withholding
of medical care including placement in a facility which provided such care, and (2) she
could make certain financial decisions on behalf of her sister. @ |

Iin Coleman, the sister was presented with two separate documents. One was a
“Residential Admission and Financial Agreement”, and the other an “‘Agreement for
Arbitration”. The admission and financial agreement set forth the terms under which the

nursing home facility would provide long term care health services to Ms. Brinson and
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how these services would be paid for. Assent to this agreement was required for Ms.
Brinson’s admission to the nursing home facility. The arbitration agreement, on the
other hand, did not contain any provisions regarding medical, nursing, or health care
services, and did not require any financial commitment to pay for such services.

The Court found that the sister's authority to consent to decisions concerning Ms.
Brinson’s health care extended to the admission and financial agreement which was the
basfs upon which the nursihg home agreed to .provide health care, and under which the
sister agreed to pay the nursin‘g home. |d. at 353-54, 755 S.E.2d at 454. The Court
stated the separate arbitration agreement did not concern health care or payment, but
simply provided a method for dispute resolution between the nursing' home and Ms.
Brinson or her sister should issues arise in the future. Id.

The Court then held the AHCCA did not grant authority to the sister te execute a
document that did not involve health care or financial terms for payment of such care,
and thus the sister did not 'have the legal capacity to bind Ms. Brinson to the separate
arbitration agreement. |d. at 454.

The facts of the case at bar are different, and signtificantly so, from those
considered in Coleman. The arbitration clause which Defendants seek to enforce in this
case is not in a separate agreement from the Admission Agreement, but rather is one of
the clauses within the Admission Agreement. The Admission Agreement, pursuant to
which Mr. Alston was admitted to Conway Manor, contained the terms under which
Conway Manor would provide long term care health services to Mr. Alston, and how
those services would be paid for. Forinstance, it was agreed that Conway Manor would

provide care and treatment according to practice, policy and physician orders

10

LSE1092dDLL0ZHISYD - SYITd NOWIWOD - AMHOH - d 00:€ L1 Bny 210z - @314 ATIVOINOYLO3TT

105



(Admission and.Consent to Treat clause); it was agreed that a physician would be
chosen to provide care to Mr. Alston in the facility (Physician’s Care clause); and. that
Mr. Alston would be responsible to enéure payment was made to the facilkity for his care
under such clauses as Basic Charges, Supplemental Charges, Medical Supplies and
others. (Admission Agreement, pp. 25, 27-28).

Thus, unlike thé sftuation in the Coleman case described above in which there
were separate contracts involving (1) the health care services to be provided to the
resident and how those services were to be paid for, and (2) the agreement to arbitrate
any disputes, all those provisions are contained within the Admission Agreement signed
by Ms. AIston-Wood in fhe case at bar. The AHCCA empowered Ms. Alston-Wood to
sign the Admission Agreement on behalf'of Mr. Alston, and all the provisions of that
contract are therefore enforceable.

ii. S.C. Bill of Rights for Resideht of Long-Term Care Facilities

Ms. Alston-Wood bossessed additional statufory authority as Mr. Alston’s
“representative” under the South Carolina Bill of Rights for Residents of Long-Term
Care Facilities (“Bill of Rights”). See S.C. Code Ann. § 44-81-10, et seq. Under the Bill
of Rights, a “representative” is defined as “a résident's legal guardian, committee, or
next of kin or other person acting as agent of a resident who does not have a legally
appointed guardian.” S.C. Code Ann. § 44-81-30(3). The Bill of Rights further provides
that a "‘résidént's representative. must be given by the facility a written and oral
explanation of the rights, grievance procedures, and enforcement provisions of this
chapter before or at the time of admission to a long-term care facility. Written

acknowledgment of the receipt of the explanation by the resident or the resident's

11
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representative must be made a part of the resideht‘s file.” S.C. Code Ann. § 44-81- -

40(A).

Since Mr. Alston did not have a legally appointed guardian at the time of his
admission, Ms. Alston-Wood was his representative and agent pursuant to the Bill of
Rights. This is evidenced by the fact that Ms. Alston-Wood, as Mr. Alston’s
representative, received the statutorily required information from the facility at the time

of Mr. Alston’s admission and signed a written acknowledgment reflecting this in

accordance with the foregoing code section. (See Admission Agreement, p. 34, .

Acknowledgment clause). Acting as Mr. Alston’s agent under the Bill of Rights, Ms.
Alston-Wood signed the Arbitration Agreement as Mr. Alston’s repreSentat_ive, binding
Mr. Alston and all those claiming by 6r through him to arbitration under the arbitration
clause.

In accordance with the foregoing, Ms. Alston-Wood possessed the actual
authority, pursuant to statute, to make health care decisions on behalf of Mr. Alston as
his agent, and this included executing the Admission Agreement as part of Mr. Alston’s
admission paperwork.

Il.  Federal Arbitration Act Mandates Enforcement of this Agreement

The Federal Arbitration Act (“FAA”) requires that:

A written provision in any maritime transaction or a contract evidencing a
transaction involving interstate commerce to settle by arbitration a
controversy thereafter arising out of such contract or transaction, or the
refusal to perform the whole or any part thereof, or an agreement in writing
to submit to arbitration an existing controversy arising out of such a
contract, transaction or refusal, shall be valid, irrevocable, and
enforceable, save upon such ground as exist at law or in eqU|ty for the
revocation of any contract.

9U.S.C.§2.

12
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The arbitration clause provides.that the arbitration shall be governed by the
provisions of the South Carolina Arbitration Code, and in the event that it is deemed not
to apply, the arbitration shall be g_overﬁed by the FAA. Section 15-48-10(b)(4) of the
South Carolina Code provides that the South Carolina Arbitrati.on Code shall not apply
to any claim arising out of personal injury based on contract or torf. Thus, the South
Carolina Arbitration Code does not apply; instead, the FAA is controlling in the instant
case.

The FAA expresses a strong national policy in favor of arbitration and
““establishes that, as a matter of.federal law, any doubts concerning the scope of

arbitrable issues should be resolved in favor or arbitration.” Moses H. Cone Mem’l.

Hosp. v. Mercury Construction Corp., 460 U.S. 1, 24-25, 103 S.Ct. 927 (1983). The"

FAA enforces arbitration agreements as written to prevent a party from avoiding their

contracfual obligations to arbitrate. Stokes v. Metropolitan Life Ins. Co., 351 S.C. 606,

612, 571 S.E.2d 711, 715 (Ct. App. 2002); see also Dean Witter Reynolds, Inc. v. Byrd,
470 U.S. 213 (1985). Additionally, the FAA’s purpose was to “overrule the judiciary’s
longstanding refusal to enforce agreements to arbitrate and place them on the same

footing as other contracts.” Volt Informational Serv., Inc. v. Bd. of Trustees of Leland

Stanford Jr. Univ., 489 U.S. 468, 474 (1989) (citation and internal quotation marks

omitted).

Under the FAA, arbitration is required when there is a valid arbitration agreement
and a dispute exists which is within the scope"of the agreement. Under the arbitration
clause of the Admission Agreement, both prongs are satisfied. First, there is a valid

Admission Agreement in place for the reasons presented in Section |, supra. Secondly,
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as will be discussed immediately below, Plaintiff's claims are within the scope of the
arbitration clause.

a. Scope of the Arbitration Clause

| - Plaintiff's claims are 'clearly within the scope of the Arbitration Clause. The

Arbitration Clause provides in part:

Any action, dispute, claim or controversy of any kind (tort, contract,

equitable or statutory, including but not limited to claims or violations of

Resident’s Rights) now existing or hereafter arising between the parties, in

anyway arising from or relating to this [Admission] Agreement governing

the Reside’nt’s stay at the Facility, shall be resolved by binding arbitration.

Plaintiffs claims include negligence, negligence per se, fraud and
misrepresentation, violation of the South Carolina Unfair Trade Practices Act, wrongful
~ death and survivorship, all which allegedly stem from the care and treatment received
by Mr. Alston under the Admission Agreement. All these causes of action are included
within the scope of the arbitration clause quoted above. Thus, there can be no dispute
from the plain language of the arbitration clause that all the allegations contained in the
Plaintiff's Complaint fall uﬁder the types of disputes to be arbitrated under the arbitration
clause.

b. Interstafe Commerce is Satisfied

The FAA applies to written arbitration agreements which vevidence a transaction
involving interstate commerce. 9 U.S.C. § 2. This requirement is broadly construed so

as to be coextensive with congressional power to regulate under the Commerce Clause.

Comanche Indian Tribe of Okla. v. 49, LLC, 391 F.3d 1129, 1132 (10" Cir. 2004). The

interstate commerce requirement under the FAA includes contracts relating to interstate

commerce. Id. The interstate commerce requirement is met if “in the aggregate the

14
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economic activity in question would represent ‘a genefal practice...subject to federal

contfo!.”’ Citizens Bank v. Alafabco, Inc., 539 U.S. 52, 56-57, 123 S.Ct. 2037 (2003)
(citation omitted).

The interstate commerce requirement under the FAA is met in the present case
on multiple grounds. As noied in Conway Manor Administrator Raymond Tiller's
Affida\)it, at the time of Mr. Alston’s residency, (1) Conway Manor received payments
from Medicare, Medicaid; and private insurers from other states; (2) the majority of food
served at Conway Manor came from Charlotie, North Carolina; (3) Conway Manor
obtained lab and radio'logy services, oxygen rental and supplies, medical forms,
specialty beds and mattresses, laundry supplies and other itemé from out-of-state; and
(4) Conway Manor treated residents who came from other states. (Affidavit of Tiller;
attached as Exhibit E).

In Dean v. Heritage Healthcare .of Ridgeway, LLC et al., 408 S.C. 371, 759

S.E.2d 727 (2014), the South Carolina Supreme Court found that a nursing home
residency agreement implicated interstate commerce by requiring the facility to provide
the resident with food and medical supplies which were instruments of interstate
commerce. Id. at 381-82, 759 S.E.2d at 732-733. The Admission Agreemeht at issue
in the case at bar reqﬁired Conway Manor to provide Mr. Alston room and board,
medical supplies, and many other goods and services, all of which were instruments of

interstate commerce. (Admission Agreement).

In accordance with the forgoing, the FAA’s interstate commerce requirement is

satisfied in the present case.

Il. The Proceedings Must be Stayed

15
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Defendants also request that these proceedings be stayed pending completion of
arbitration. The FAA requires a stay under the following circumstances:

If any suit or proceeding be brought in any of the courts of the United
States upon any issue referable to arbitration under an agreement in
writing for such arbitration, the court in which such suit is pending, upon
being satisfied that the issue involved in such suit or proceeding is
referable to arbitration under such an agreement, shall on application of
one of the parties stay the trial of action until such arbitration has been
had in accordance with the terms of the agreement[ ]

9U.S.C.§3.
Accordingly, Defendants ask this Court to stay all judicial proceedings pending

arbitration in accordance with the arbitration clause. See Stokes v. Metropolitan Life

Ins. Co., 351 S.C. 606, 612, 571 S.E.2d 711, 715 (Ct. App. 2002) (holding “the FAA
clearly requires a court stay ‘any suit or proceeding’ pending the arbitration of ‘any issue
referable to arbitration under an agreement in writing for such arbitration’ updn the
application of one of the parties” (citation ofnittéd)); 9U.S.C. §3.

IV. Protective Order

On March 9, 2017, Plaintiff served Defendants with Plainfiff’s First Discovery
Requests. Defendants responded by objecting to the discovery requests primarily on
the basis that this case is subject tb arbitration, and thus this civil case and the
discovery requests were improper. Defendants are entitled under Rule 26(c), South
Carolina Rules of Civil Procedure, to an order from this Court that Defendants are not
required to respond to Plaintiff's discovery requests.

CONCLUSION

16
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For the foregoing reasons, Defendants’ respectfully request that their Motion to
Stay Action and Compel Arbitration and for Protective Order be granted, and that this

Court issue an Order accordingly.?

HOLCOMBE BOMAR, P.A.

By: s/W. McElhaney White
W. McElhaney White, SC Bar 8552
Post Office Box 1897
Spartanburg, South Carolina 29304
(864) 594-5300

Attorneys for Defendants
August 11, 2017 |

Spartanburg, South Carolina

2 Attached as Exhibit B to Wendy Lynch's affidavit is a Resident and Facility Binding Arbitration
Agreement executed by Ms. Alston-Wood on December 17, 2015. While Defendants’ position is the
Court must stay this action and compel arbitration under the arbitration clause in the Admission
- Agreement, to the extent the Court is unwilling to compel arbitration under that clause, Defendants
alternatively argue the Resident and Facility Binding Arbitration Agreement was merged into and with the
Admission Agreement and requires that Plaintiff's claims be arbitrated for all the reasons argued in
connection with the arbitration clause of the Admissions Agreement described above.
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WILLIE ALSTON 12/17/2015

ADMISSION AGREEMENT

This is an agreement between (Resident) and
Conway Manor for admission to our heaith care facility located at: 3300 Fourih
Avenue Conway, SC 29526,

In this Agresment, when we speak of Resident, it means the Resident or
Responsible Party. The Resident payor source is expected to

be (MC=MEDICARE, MCD=MEDICAID,
PVT=PRIVATE, INS=INSURANCE, MDP=MEDICAID PEND) ‘

- A copy of the Resident's Medicare card, Social Security card and other insurance
cards must be provided at time of adnission. If a copy is not provided by the
Resident or the Responsible Party within three (3) days of admission, the
Resident will be charged as a private pay resident.

Admission and Consent To Treat: The Resident agrees to be adm itted to the
Facillty of histher own free will. The Resident understands that the Facility
cannot admit the Resident without physician orders. :

The Resident consents to sliow the Facility to provide care and treatment

according to practice, policy and physician orders. The Resident has the right to
withdraw this consent or refuse treatment. _

Non-Digcrimination Statement: This Facility will not deny admission, medical
treatment or discriminate in any way based on color, race, sex, national origin,
disability, or age. If you feel your Civil Rights have been violated in any way,
please contact the Administrator of this Facllity. _

Physician’s Care: The Resident agrees fo select an attending physician who
will visit regularly according to the Facility's policies, state and fedgl:al regulations

in the Facility. if the attending physician does not respond in case of an
emergency, the Resident gives permission to the Facility to contact another
physician. If the Resident does not wish to choose a physician, one of our staff
physicians will be assigned to the Resident.

The Resident will be billed directly by the physician and the Facility will not be
responsible for payment of this service. The Resident agrees to be responsible
for all charges for all physician's services and any other services and treatments
ordered by a physician, unless paid by Medicaid, Medicare, or other third party

coverage. (See Authorizations and Acknowledgements to enter selection)

Hospital Transfers: If a doctor orders the Resident transferred to a hospital, the
Facility will arrange for the transfer to the hospital. The Facility will also notify the
Responsible Party, if possible, of the transfer. If the Resident is transferred, the
Facility will hold the bed for the Resident as long as the Resident pays for the

bed at a fee based on the then current daily rate.
%tniﬁa’l
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WILLIE ALSTON 12/17/2015

Medicare will not pay to hold the bed and the resident is discharged. Medicaid
may hold the bed for the Resident up to (10) days for a single hospital stay. If the
Resident is hospitalized for more than 10 consecutive days, the Resident will be
discharged. Medicaid will also hold a bed for the Resident up to 18 days per
calendar year, if the Resident has a therapeutic pass from his/ her physician.
Therapeutic leaves may be & maximum of 9 days and periods of leave may not
be consecutive. The Resident or Responsible party may choose to hold the bed
with private pay funds. (The Resident and Responsible Party must sign Bed Hold

and Readmission Policy)

Hospitalization: If The Resident leaves the Facility to go into a hospital or for
other medical reasons, the Facility will not charge the Resident past the day the
Resident leaves unless the Resident wishes to reserve the bed for when the
Resident returns.

Hospital Services: The Resident agrees to be responsible for all hospital
charges if the Resident is taken to a hospital, unless paid by Medicaid, Medicare
or other third party coverage. The Resident has the right to refuse treatment and
to be informed of the consequencas of the decision,

(See Authorizations and Acknowledgements to enter selection)

Refuse Treatment: The Resident has the right to refuse any medicai treatment,
as defined by law, and to be informed of the consequences of refusing treatment,
The appropriate notification and documentation wil] be provided if the Resident
communicates this wish.

Room Transfers: The Facility reserves the right to change the Resident's room
or roommates when the Facility determines it is appropriate. The Facllity will
make changes if the Facility determines that is in the best interest of the
Resident, other patients or the Facility, in accordance with state and federat
regulations.

Discharge Arrangements: If The Resident Is to be discharged, the Facility will
notify the Resident, the Responsible Party, the attending physician, and the -

appropriate agencies at least 30 days prior to the date of discharge unless the
Facility determines that an emergency exists or the Resident's needs can no
longer be met in the Facility. The Facility's Case Menagement/Social Services
Department will heip the Resident make arrangements for his/her discharge.

Right to L eave Facility/Duration of Aqreement: The Resident's stay with the
Facility Is voluntary. The Resident may leave the Facility at any time, providad
the Resident gives the Facility adequate notice, so the Facility may obtain a
discharge order from the Resident's physician. The Resident may terminate this
agreement upon a five (5) day written notice to the Facility. Upon termination,

\}% Initial
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Resident agrees to pay accrued charges up to and including the day of

discharge. Upon the effective date of termination of the agreement, the Resident
must leave the Facility. Otherwise, this agreement will remain in effect until a
different written agreement is executed. At no time does this mean that the
Resident will be forced to remain in the Facility against his/her will.

Refunds: if The Resident leaves the Facility, The Facility will refund any
overpayment within 30 days. In the event of the Resident's death, refunds* and
any of the Resident’s personal property remaining in the Facility will be returned
to the Resident's family or designee within 30 days.

Personal Needs Account: The Resident may leave personal spending money
with the Facility. If the Resident wants a pereonal needs account maintained by
the Facility, the Facility will not charge an additional fee for this service. The
Facility will hold the Resident's funds in trust in accordance with applicable
federal and South Carolina laws. The Resident and the Responsible Party may
see the Facility's records of his/her account. Interest will be credited according to
State and Federal. regulations. The Facility will provide the Resident with a A
quarterly accounting of alf funds held in trust in accordance with South Carolina
law. (For this service, the Resident must sign authorization form, Resident Trust

Management Account Agreement.)

Basic Charges: The Resident agrees to pay for routine care, room and board,
- uniess The Resident receives Medicaid, Medicare or other third party coverage,
at the rate of $210 Private Semi Privats $200 per day as Basic Charges. Routine
care and services included In the per diem rate are:
a. Room and board
b. Nursing services/personal care needed for Resident health, safety,
and well being as required by Facility ficense. .
c. Linens bedding -
d. Social Service consultations by the Facility Social Service
Department
. Oxygen on an emergency basis
f. Facility based Personal Needs Account for personal funds (if
authorized) : ' -
d. Personal laundry service(see extra charge sheet if applicable);
excluding dry cleaning
h. Dietitian consultation and services
Therapeutic recreational actlvities

Pastoral care -
Routine personal care ltems
Initial
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WILLIE ALSTON ' 12/17/2015

This rate may be increased during the year; however, the Facility witl notify the
Resident of future rate changes th ity (30) days before they go into effect.

If the Resident receives Medicaid or Medicare, the cost of room and board and
other services and supplies listed below will normally be paid for by the payer,
however, the Resident is ultimately responsible. : :
If the Resident is recelving Medicaid the.State has required the Resident to pay
directly to the Facility the following (by the 10" of every month):

a. All resource monies as specified by the Department of Social

Services '

b. Adjustment as specified by the State

¢. Previous balances prior to Medicald approval

d. Other '
As it may.be necessary, the Resident agrees to provide the Facility with
statements of his/her assets, debts, and income. If the Resident Is not receiving
Medicaid, Medicare or other third party payor, this statement will be confidential,
unless law requires disclosure of information.

Supplemental Charges: Extra charges include, but are not limited to, the -
sefvices and supplies described below. A list of the extra charges for services

and supplies that are available to the Resident but are not covered by Medicare
or Medicald is Included in this packet. The Facility will provide written notice to -

 the Resident of any changes in the extra charges at least 14 days'in advance or
as otherwise required by South Carolina or Federal law.

*Diggnostic Consultant and Therapeutic Services: The Resident agrees to
have any diagnostic, consultant, or laboratory services or test ordered by his/her
physician and agreed to by the Resident. Resident agrees to pay for these
services unless paid for by Medicaid, Medicare, or other third party coverage.

* Physical, Occupational and Speech Thera and Private Du
Nurse/Sitters: The Resident agrees to be responsible for any charges for
Physical, Occupational and Speech Therapy, Private Duty Nurse and/or CNA
services unless paid by Medicare, Medicaid, or other third party payor.

*Ambulance and T[énsgonagcn Services: The Resident agreeé to be
responsible for any charges for ambulances or other fransportation the Resident
may need, u_nless paid by Medicaid, Medicare, or other third party coverage.

“Medical Supplies: The Resident agrees to be responsible for all charges for
medicine, oxygen, dental, ey sglasses, hearing aids, medical appliances,

expenses other that transportation connected with activities, etc., unless paid b
Medicaid, Medicare, or other third party coverage. _ :

| %ﬂiﬁal
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WILLIE ALSTON ‘ . 12/1712015

*Pharmacy Services: Pharmacy services are available through the Facility.
The Resident may choose another pharmacy only if that Pharmacy will signan
agreement with the Facility to provide services in accordance with ali applicable
federal and state statutes and regulations and our requirements, including but not
limited to: 24 hour service and delivery, labeling, unit dose form, and monitoring.
The Facility is authorized to use generic name medications except as otherwise
ordered, in writing, by the Resident's physician. See additional form for Brand-
name requests) The Facllity's Director of Nursing Services and the Consultant
Phammacist are authorized to destroy any excess or undesired medications in
accordance with applicable law. The Resident agrees to pay for charges unless
paid by Medicaid, Medicare, or other third party coverage.

Personal ltems and Services: The Resident agrees to pay for personal items
and services. These Include:; clothes, personal laundry not done at the Facility,
barbers, hairdressers, toiletries, and sundries, which the Facility does not
routinely provide. The Resident understands the Facility is not responsible for
damage to personal clothing. (See Authorizations and Acknowledgements.)

Payment: The Resident agrees to pay one month's Basic Charges in advance,
uniess the Resident is receiving Medicaid, Medicare or other third party
coverage. If the Resident is admitted during the month, the Resident will pay in
advance for the remaining days of that month. The Facility will bill on the 28t of
the month for the upcoming month and payment is due on the 10* of the month.
Payment of Medicaid resource will be made in accordance with the Depariment
of Public Welfare policy (or other state agency with authority). If, during the
Resident's course of stay, there is a change of primary payor status, The
Resident agrees to ablde by payment terms or regulations governing that payor
status.

Return Check Fee: There will be a $25.00 return check fee for each check
returned for insufficient funds at the time of deposit.

Interest and Attorney’s Fees: The Resident agrees to pay the Facllity a late
charge of 1.5% per month on any unpald balances not paid within 30 days of
billing. If the Facility hires an-attorey to collect the bill, the Resident agrees to
pay reasonable attomey’s fees and the costs of collection.

Assignment of Benefits: The Resident authorizes the fadility to receive benefit
payments directly from Medicare, Medicald, or other party insurance company.

(Signature required on Authorization for Assignments of Benefits)

Failure of Others fo Pay: If any Resident charges are not paid for by Insurance,
anyone or any agency, the Resident agrees fo pay them. .
E;Eﬁal
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WILLIE ALSTON : : 12/17/2015

Discontinuance of Medicaid: If the Resident receives Medicaid and itis
discontinued, the Resident agrees to pay the then cuirent Basic Charges and
other charges for self-paying patients. Such charges will begin on the date
Medicaid is discontinued.

Denial of Medicare and Medicaid: If the Resident applies for benefits under
Medicare or Medicaid after the Resident becomes a patient, and the application

is denied, the Resident agrees to pay the Facility for all charges from the day the
Resident entered the Facllity.

Failure to Pay the Facility’s Blll: The Resident agrees to pay the Facility’s bill

upon receipt of the statement, or no later than the 1! of each month following the
receipt of the statement. The Resident agrees to make arrangements io leave
the Facility if bills are not paid as agreed. If the Resident does not make
arrangements, then the Facility can make them for the Resident. If the need
arises for the Facility to make such arrangements, the Facility will provide g
notice of intent to discharge the Resident in accordance with state and federal
regulations.

Failure fo Pay Other Bills: Tfie Resident agrees to pay the bill of others
providing services or supplies. The Resident agrees to pay his/her bills within 15
days after billing, unless other acceptable arrangements are made in advance.

Telephone: Each Resident room is wired for telephone service. The Resident
must make arrangement for service with the carrier of their choice. All costs for

private telephone use are the responsibility of the Resident. In addition, a phone

will be made available for the resident at a specific location within the facility. All
long distance charges will be billed to the resident. As the telephone is for the
use of ell the residents on each unit, we ask that each resident be reasonable

- and considerate with individua! demands for the unit tslephone.

Vaiuables: The Resident agrees to be responsible for all valuables, money,
appliances, and other personal property in his/her possession while the Resident
is at the Facility. Although the Facility will work to see that misplaced belongings
are recovered, the Facility is not responsible for replacing lost or stolen cell
phones, computerized person assistance devices, IPods, radio, hearing aids,

- eyeglasses or dentures/partials(including, but not limited to the fore mentioned).

Guardianship: If the Resident, who has not had g guardian appointed by a

court of law, is or becomes unable to make or communicate his/her medical
decisions, as determined by the Resident's aftending physician, the Facility shall

gﬁl\,}_!niﬁa|
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WILLIE ALSTON 12/172015

notify the designated Healthcare Proxy, surrogate, or agent under a Durable
Power of Attorney, if any. If neither has been appointed, the Facility and/or
Resident’s Responsibie Party shall designate or determine a surrogate or Proxy
In accordance with South Carolina faw. The Facility and Resident acknowledge
that above and beyond the surrogate or proxy’s statutory abilities, the sumogate
or proxy Is authorized to bind the Resident to ali terms in this agreement, If
neither is-available the Responsible Party agrees to initiate and maintain a
proceeding in a court of competent jurisdiction to appoint a legal guardian. If the
Responsible Party fails to do so, the Facility shall have the right, but not the
obligation, to commence a fegal proceeding to adjudicate the Resident
incapacitated and to have the court appoint a guardian for the Resident. The
cost of the legal proceedings, including attomey's fees, shall be paid by the
Resident, Responsible Party or the Resident's estate.

Release of Medical and ther Information: The Resident agrees that the

~ Facility can release all or part of his/her medical records to any agency or person
with the right, by law, to review such records.

Patient [dentification: The Facility is authorized to require a standard method
of Patient identification, e.g., an identification bracelet and/or photographic print.

Photogranhs/ Video Technology: The Resident authorizes the Facility to take
photographs of his/her person or portions thereof for medical or identification

purposes. The Resident also understands that photographs may be taken during

~ activities or special events and displayed in the Facility or in the Facility
newsletter. Photographs are confidential and will not be released for other
purposes without the Resident’s written permission. (See Authorizations and
Consents for further information) The Resident/ Responsible party understands
that video technology of any type is prohibited in recognition of the privacy of the
other residents, visitors and staff members,

Indemnification: The Facility is required by law to exercise reasonable care
toward the Resident; however, the Facility is not an Insurer of the health, safety,
and welfare of the Resident and assumes no liability as such.

The Facility is not responsible for the health, safety, and weifare of any Resident
who is away from the Facility with any person not directly employed by the
Facility or when the Resident knowingly leaves the Facility against the medical
advice of the Resident's attending physician or without the approval of the
Facility, with-or without the knowledge of the Facility.

The Resident shall defend, indemnify an hold the Facility harmless from any and
ell claims, demands, sult actions, and related costs and expenses, Includin
without limitation attorney’s fees made against the Facility by any person a ising
out of or relating to any damage or injury caused by the Resident to any person
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WILLIE ALSTON

or the property of any person or entity (including the Facility).
The Resident or the Resident’s estate is responsible for any damages caused to
the Facility property beyond normal wear and tear, and shall pay for the repair

and replacement of damaged property, based on the actual charge or cost to the
Facility for such repair or replacement. '

Liability: The Facility shall not be liable for injuries of any kind unless caused
by the wiilful act or negligence of the Facility or the Facility’s employees.

Compliance with Facility Rules and Regulations: The Resident agrees to
comply with all Patient/Resident's Responsibilities established by the Facility.
The Reslident has read and been given a copy of the Facility's rules and
regulations which set forth these responsibilities. .

Advanced Directives: The Resident acknowledges receipt of information

conceming advance directives and his/her rights fo make decisions aboyt
- medical care, : ,

Liability Insurance: This Facllity maintains a liabifity insurance policy with
minimal coverage. This policy meets the requirements of all applicable state

regulations relative to the licensure and certification for Medicare/Medicaid and
other related programs.

Notice: Any notice, request, cbnsent, waiver or other communication provided
for or required by this Agreement shall be in writing and shall be delivered in

person or sent by first-class mail, postage prepaid, return receipt requested, and
deposited in the United States mail, addressed as follows:

Facility: Conway Manor ‘ Resident:
3300 Fourth Ave

Conway SC 29526

Governing Law: This Agreement shall be interpreted and enforced in
-accordance with the laws of the State of South Caroling '

Venue: In the event that any litigation arises under, or in any manner in relation
to this Agreement, whether ex contracty or ex delicto, the venue of same shall lie
exclusively in Horry County, South Carolina and no other location.

4%4_ Initial
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_ WILLIE ALSTON 12/17/2015
Waiver of Jury Trjal: {Please read carefully)

Resldent hereby knowingly, voluntarily, and intentionaily waives the right to trial
by jury with-respect to any Iitigation, including any counterclaim which Resident
may assert, arising from or relating to this Agreement or any other document
connected with this Agreement, or arising out of or relating to any of the said
documents or any refationship between the Facility and Resident, inciuding the
Resident’s admission itself, or any other course of conduct, course of dealing
statements (whether verbal or written) or actions of the Facility or Resident.

Resident represents and warrants that the waiver contained in this Paragraph
has been freely and voluntarily made after reviewing the same, or having had an
opportunity to review the same, with counsel of Resident’s choice.

Attorney's Fees: (Please read carefully)

In any legal action or other proceeding brought by the Facility to enforce or
interpret any provision of this Agreement or to enforce any remedy for the breach
thereof, the Facility shall be entitled to receive reasonable attomey’s fees and
costs actually incurred in connection therewith, including all costs and fees
incurred in any appeliate proceeding.

The Facility is also entitled to recoverattorney’s fees and costs, Inciuding all fees
incurred in any appellate proceeding, for any legal action or proceeding brought
by the Resident and/or responsible party upon a finding by the body before which
the legal action or proceeding is brought that the Facility committed no
wrongdoing. _

Capacity: This Agreement has been executed by the Facility's duly authorized -
agent, and no officer, director, agent, or employee of the Facility shall have any
personal liability under the Agreement, to the Resident under any circumstances.

Severability: The parties agree that should any provision of this Agreement be
declared invalid by any court of competent jurisdiction, or rendered invalid by any
stafute or regulation, then such provision shall be severed from this Agreement
and the remainder of this Agreement will remain binding and in full force. Titles
and/or captions in this Agreement are for convenience only.

Assignability: (Please read carefully)

This Agreement is fully assignable by the Facility. In the event that the Facility is
sold, or license is transferred such that a new licensee operates the F: acility, this
Agresment shall be automatically assigned to the new licensee and shall be fully
binding upon both parties.

Withdrawal Period: ‘

Each party to this agreement shall have three (3) business days from execution
of this agreement to cancel the agreement by notifying the other party in writing,
by certified mail return receipt or trackable ovemight delivery, of its ire to
cancel. ' . Initial
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WILLIE ALSTON . ' 12/172015

Guarantee: By his/her execution below, Responsible Party (jointly and fui
severally if more than one) hereby guarantees full compliance with the
Agreement and full payment of all monies due by Resident under this
Agreement, including all attorney's fees and court costs incurred by the Facility in
the interpretation or enforcement of this Agreement, as weli as in the
enforcement of this Guarantee against Responsible Party. Venue of any such
proceedings shall lie in* Horry County, South Carolina

Acknowledgement: By signing this Agreement, the Resident
acknowledges: That the Resident has received a copy of entire agreement with
any attachments. ‘
That the Resident has been given an oral explanation of services provided and
charges including services offered on an as needed basis including extra
services. ,
That the Resident has been given an oral explanation of the bed reservation and
refund policies set forth in this agreement.
That the Resident has received a copy of the rules and regulations, and an
explanation of the Resident's responsibility to obey all reasonable rules and
regulations and to respect the personal rights and private property of others.
That the Resident has received a copy of the Grievance Policy, Smoking Policy
and Restraint Policy. .
That the Resident has received a copy of the procedures of the state and
district ombudsman councils. '
That the Resident has received a copy of the transfer and discharge policies.
That the Resident has recsived a copy of the Federal and State Resident's Bill of
Rights. :
That the Resident has received a copy of the Privacy Act Statement,
That the Resident has received a copy of the (HIPPA) Health Insurance
Privacy and Portability Act policies of this Facility.
That the Resident-has received a copy of CMS Medicare DMEPOS Supplier
Standards
That the Resident has received authorizations regarding, Resident Trust Fund,
Phammacy Part D, Care Plans, Vaccinations and Release of Information, Self
Administration of Medications and Assignment of Bensfits .

Entire Agreement: This Agreement sets forth the entire understand ing of the
parties relating to the subject matter hereof, and supersedes all prior
Agreements, understanding, and discussions relative to such subject matter,
Resident acknowledges that in entering into this Agreement, Resident has not
relied on any representation, warranties (whether express or implied) or
covenants, other than those set forth herein. Nothing in this Agreement shall be
construed to give any person or entity other than the parties hereto any rights to
remedies. -

i
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WILLIE ALSTON 12/17/2015

Agreement Modffications/Changes: From time to time the Facility may modify,
change or amend this Agreement and will provide a thirty (30) day written notice
of such changes to the Resident or Responsible Party. '

Immotall lilegal review: As dictated by state andfor fedsral law a review for

specific activity may be conducted( i.e. sexual predator).| have received a copy of
Facility Responsibilities Regarding Convicted Sex Offenders,

Optional Arbitration Clause: Any action, dispute, claim or controversy of any
kind (tort, contract, equitable or statutory, Including but not limited to claims of

violations of Resident's Rights) now existing or hereafter arising between the
parties, In anyway arising from or relating to this Agreement governing the
Resident's stay a the Facility, shall be resolved by binding arbitration. Such
binding arbitration shall be governed by the provisions of the South Carolina
Arbitration Code. As appropriate and in the event that the South Carclina
Arbitration Code s deemed to not apply, binding arbitration shall be governed by
the Federal Arbitration Act. OPTIONAL: If the parties do not agree to this
Arbitration Clause, please mark with an X to void this clause only. | have X
this clause initial, ' » :

Resident and or Responsible Party has read or has been read and understands
and agrees to all terms and conditions of this agreement unless specifically noted
on the agreement.

By MO0, L S ——

' Signature of Facility Representative Date
Signature of Patient/Resident Date
Witness , | Date
Witness | Date
Responsible Party

Yool v ’P;teé’

Date

Respopsible Party is acting as: Conservator
Power of Attorney
Relative (state reiationship)
Other:
Billing
Address :
if the Resldent signs with an “x” there must be itnesses,

The legal designea shall supply the Facility with & copy of the Power of Attorney, Durable Power of Aftorney,
Guardlenship, or other legal document, which permits himher to act as the legal designee for the Resldent.
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STATE OF SOUTH CAROLINA
COUNTY OF HORRY

Orveletta Alston as Personal
Representative of the Estate of
Willie Earl Alston, Jr.,

Plaintiff, AFFIDAVIT OF WENDY LYNCH

C.A. No.: 2017-CP-26-1351
Conway Manor, LLC, Raymond Tiller,

and John and Jane Does 1-10,

Defendants,

-
vvvvvvvvvvvvvw

PERSONALLYAPPEARED before me Wendy Lynch, who being sworn, deposes and
says as follows;
1. I'am an adult over the age of eighteen years. I submit this affidavit in connestion
- with the Motion to Stay Action and Compel Arbitmtibn of Conway Manor, LLC, Raymond
Tiller, and John and Jane Does 1-10 (“Defendants™) in the above-captioned action. I am fully
competent to make this declaration based upon my personal knowledge and knowledge obtained
through review of documents. If called to testify, I would state as follows,
2, I was the Admissions _Coordinatér for Conway Manor, LLC (“Conwhy”) in
December 2015 when Willie Barl Alston, Jr. (“Mr. Alston’ ”) was admitted to Conway.
3. Part of my role as Adm1ssmns Coordinator was to meet with incoming rCSIdents
or their families to explain the admissions process, the admissions paperwork, and oversee the

execution of the Admission Agreement and other admissions paperwork.

INTHE COURT OF COMMON PLEAS
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4, I have been pnowded and have reviewed Mr. Alston’s Admission Agreement, a

copy of which is attached as Exlnbxt A to this afﬁdavxt, as well as the Resident and Fac1hty
Binding Arbitration Agreement which is attached as Exhibit B to this affidavit.

5. On December 17, 2015, the day of Mr. Alston’s admission to Bayview, Mr.
Alston, through his daughter and responsible party, Kimberly Alston-Wood, entered into the

Admission Agreement, Rwident and Facility Binding Arbitration Agreement, and other

admission documents. The Admission Agreement and Resident and Facility Binding Arbitration

Agreement were part of the admissions package and were kept in the course of a regularly
conducted business activity, and it was the regular practice of Conway to have these documents

executed at the time of a resident’s admission to the facility.

6. 1 executed these documents on behalf of Conway, and ] was authorized to do so in

my position as Admissions Coordinator.

FURTHER DEPONENT SAYETH NOT.

\Wizamin,

Wendy Lyn@ v

g ¥~
SWORN to and subscribed before me this ‘ day of "X Lonee »2017.

, ey L A(SEAL)
Notary Public for South Carolina

My Commission Expires: 3 . ||- 2033
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EXHIBIT Atc fidavit of Wendy Lynch

WILLIE ALSTON | 12172015
ADMISSION AGREEMENT

This is an agreendent between (Resident”) ang

Conway Manor for admission to our health care facility located at: 3300 Fourth

Avenue Conway, SC 20526. ‘

In this Agreement, when we Speak of Resident, it means the Resident or

Responsible Party. The Re ’

sident payor source js expected to
be

(MC=MEDICARE, MCD=MEDICAID,
PVT=PRIVATE, INS=INSURANCE, MDP=MEDICAID PEND)
A copy of the Resident's Medicare card, Social Securi

cards must be provided at time of admission.
Resident or the Responsible Party within
Resident will be charged as a private pay resident,

Admissjon and Consent To Treat: The Resident agrees to be admitted to the
Facility of his/her own free will, The Resident understands that the Facility

cannot admit the Resident without physician orders. :
The Resident consents to allow the Facili
according to practice, policy and physician
withdraw this consent or refuse treatment.

treatment or discriminate in any way based

» S€X, nationa] origin,
disability, or age. If you feel your Civil Rights have been violated in any way,
please contact the Administrator of this Facility. '

emergency, the Resident gives permission to the Facility to contact another
physician. If the Resident does not wish to choose a physician, one of our staff
physicians will be assigned to the Resident.

coverage. (See Autharizations and Acknowlédg’ements to enter éelection)
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EXHIBIT Atc fidavit of Wendy Lynch

'y

WILLIE ALSTON ~ 12/17/2015

Medicare will not pay to hold the bed and the resident is discharged. Medicaig
may hold the bed for the Resident up to (10) days for a single hospital stay. If the
Resident is hospitalized for more than 10 consecutive days, the Resident will be
discharged. Medicaid will also hold a bed for the Resident up to 18 days per
calendar year, if the Resident has a therapeutic pass from his/ her physician.
Therapeutic leaves may be a maximum of 9 days and periods of leave may not -
be consecutive. The Resident or Responsibie party may choose to hold the bed
with private pay funds. (The Resident and Responsible Party must sign Bed Hold

and Readmission Policy)

Hospitalization: If The Resident leaves the Facility to go.into a hospital or for
other medical reasons, the Facility will not charge the Resident past the day the
Resident leaves unless the Resident wishes to reserve the bed for when the
Resident returns. B

Hospital Services: The Resident agrees to be responsible for all hospital
charges if the Resident is taken to a hospital, unjess paid by Medicaid, Medicare

or other third party coverage. The Resident has the right to refuse treatment and
to be informed of the consequences of the decision.

(See Authorizations and Acknowledgements to enter selection)

Refuse Treatment: The Resident has the right to refuse any medical treatment,
as defined by law, and to be informed of the consequences of refusing treatment.

The appropriate notification and documentation will be provided if the Resident
communicates this wish.

Room Transfers: The Facility reserves the right to chande the Resident's room
or rocommates when the Facility determines it is appropriate. The Facility will
make changes if the Facility determines that is in the best interest of the

Resident, other patients or the Facllity, in accordance with state and federal
regulations.

Discharge Arrangements: If The Resident is to be diséhafged. the Facility will
notify the Resident, the Responsible Party, the attending physician, and the

appropriate agencies at least 30 days prior to the date of discharge unless the
Facility determines that an efmergency exists or the Resident's needs can no

_ longer be met in the Facility. The Facility’s Case Management/Social Services

Department will help the Resident make arrangements for hisfher discharge.

Right to Leave Facili /Duration of Agreement; The Resident's stay with the
Facility is voluntary. The Resident may leave the Facility at any time, provided

‘the Resident gives the Facility adequate notice, so the Facility may obtain a
- discharge order from the Resident's physician. The Resident may terminate this

agreement upon a five (5) day written notice to the Facility. Upon termination,

%%L Initial
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EXHIBIT At¢  fidavit of Wendy Lynch

WILLIE ALSTON 12/17/2015

Refunds: If The Resident leaves the Facility, The Facility will refung any
overpayment within 30 days. In the event of the Resident's death, refunds* and
any of the Resident's personal property remaining in the Facility will be returned
to the Resident’s family or designee within 30 days. -

Personél Needs Account: The Resident ma
==20nal Needs Account

with the Facility. If the Resident wanls a personal needs account maintained b
the Facility, the Facility will not charge an additional fee for this service. The
Facility will hold the Resident's funds in trust in accordance with applicable

federal and South Carolina laws. The Resident and the Responsibie Party may
see the Facility's records of his/her account. Inter i

y leave personal Spending money

_ id, Medicare or other third party cc:Verage',
at the rate of $210 Private Semj Private $200 per day as Basic Charges. Routine
care and services included in the per diem rate are:

a. Room and board , ‘
b. Nursing services/personal care needed for Resident health, safety,

and well being as required by Facility license.
c. Linens bedding

d. Social Service consultations by the Facility Social Service
Department
e. Oxygen on an emergency basis
f.  Facility based Personal Needs Account for personai funds (jf
authorized)
g. Personal laundry servic
excluding dry cleaning
h. Dietitian consultation and services
I. Therapeutic recreational activities
J. Pastoral care

k. Routine personal care ltems '
VInitial

WEW

e(see extra charge sheet if applicabie);
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EXHIBIT At¢ fidavit of Wendy Lynch

WILLIE ALSTON 12/17/2015

This rate may be increased during the year; however, the Facility wili notify the
Resident of future rate changes thirty (30) days before they go into effect.

If the Resident receives Medicaid or Medicare, the cost of room and board and
other services and supplies listed below will normally be paid for by the payer,
however, the Resident is ultimately responsible.

If the Resident is receiving Medicaid the State has required the Resident to pay
directly to the Facility the following (by the 10% of every month):

a. All resource monies as specified by the Department of Social
Services : ' ,

b. Adjustment as specified by the State

c. Previous balances prior to Medicaid approval

d. Other ,
As it may be necessary, the Resident agrees to provide the Facility with
statements of his/her assets, debts, and income. If the Resident is not receiving

Medicaid, Medicare or other third party payor, this statement will be confidential,
unless law requires disclosure of information.

Supplemental Charges: Extra charges include, but are not limited to, the
services and supplies described below. A list of the extra charges for services
and supplies that are available to the Resident but are not covered by Medicare
or Medicaid is included in this packet. The Facility will provide written notica to
the Resident of any changes in the extra charges at least 14 days in advance or
as otherwise required by South Carolina or Federal law, :

*Diagnostic Consuitant and Therapeutic Services: The Resident agrees to
have any diagnostic, consultant, or laboratory services or test ordered by histher
physician and agreed to by the Resident. Resident agrees to pay for these
services unless paid for by Medicaid, Medicare, or other third party coverage.

* Physlcal, Occupational and Speech Therapy and Private Du
Nurse/Sitters: The Resident agrees to be responsible for any charges for
Physical, Occupational and Speech Therapy, Private Duty Nurse and/or CNA
services unless paid by Medicare, Medicaid, or other third party payor.

*Ambulance and Transportation Services: The Resident agrees to be

responsible for any charges for ambulances or other transportation the Resident
may need, unless paid by Medicaid, Medicare, o other third party coverage.

*Medical Sugg lies: The Resident agrees to be responsible for all charges for

medicine, oxygen, dental, eyeglasses, hearing aids, medical appliances,
expenses other that fransportation connected with activities, etc., unjess paid by

Medicaid, Medicare, or other third party coverage. ,
| ’ Mlniﬁal
Wet
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EXHIBIT At( fidavit of Wendy Lynch

WILLIE ALSTON | 12/17/2015

*Pharchy_ Services: Phamacy services are available through the Facility.
The Resident may choo.s_e' another_ pharmacy only if that Pharmacy will sign an

limited to: 24 hour service and delivery, labeling, unit dose form, and monitoring.
The Fagility is authorized to use generic name medications except as otherwise
ordered, in writing, by the Resident’s physician. See additional form for Brand-
hame requests) The Facility’s Director of Nursing Services and the Consultant
Pharmacist are authorized to destroy any excess or undesired medications in
accordance with applicable law. The Resident agrees to pay for charges unless
paid by Medicaid, Medicare, or other third party coverage.

Personal ltems and Services: The Resident agrees to pay for persona| ftems
and services. These include: clothes, personal laundry not done at the Facility

Payment: The Resident agrees to pay one month's Basic Charges in advance,
unless the Resident is receiving Medicaid, Medicare or other third party
coverage. If the Resident is admitted during the month, the Resident will pay in
advance for the remaining days of that month. The Facility will bill on the 28t of
the month for the upcoming month and payment is due on the 10 of the month,
Payment of Medicaid resource will be made in accordance with the Department
of Public Welfare policy (or other state agency with authority). If, during the
Resident’s course of stay, there is a change of primary payor status, The
Resident agrees to abide by payment terms or regulations governing that payor
stafus.

Return Check Fee: There will be a $25.00 return check fee for each check

returned for insufficient funds at the time of deposit.

Interest and Attorney’s Fees: The Resident agrees to pay the Facility a Iate
charge of 1.5% per month on any unpaid balances not paid within 30 days of
billing. If the Facility hires an attorney to collect the bill, the Resident agrees to
pay reasonable attorney's fees and the costs of coliection.

Assignment of Benefits: The Resident authorizes the facility to receive benefit
payments directly from Medicare, Medicaid, or other party insurance company,

(Signature required on Authorization for Assignments of Benefits)

Failure of Others fo Pay: If any Resident charges are not paid for by insurance,
anyone or any agency, the Resident agrees to pay them. 4/

[
WE

Initiaf
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EXHIBIT At fidavit of Wendy Lynch

WILLIE ALSTON 12/1712015

Discontinuance of Medicald: If the Resident receives Medicaid and it js
discontinued, the Resident agrees to pay the then current Basic Charges and

other charges for self-paying patients. Such charges will begin on the date
Medicaid is discontinued.

Resident entered the Facility.

Failure to Pay the Facllity’s Bill: The Resident agrees to pay the Facility's bil

upon receipt of the statement, or no later than the 1%t of each month following the

receipt of the statement. The Resident agrees to make arrangements to legve
the Facility if bills are not paid as agreed. If the Resident does not make
arrangements, then the Facility can make them for the Resident. If the need
arises for the Facility to make stch arrangements, the Facility will provide a

notice of infent to discharge the Resident in accordance with state and federaj
regulations. :

Failure fo Pay Other Bilis: The Resident agrees to pay the bill of others
providing services or supplies. The Resident agrees to pay his/her bills within 15

days after billing, unless other acceptable arrangements are made in advance,

Telephone: Each Resident room is wired for telephone service. The Resident
must make arrangement for service with the carrier of their choice. All costs for
private telephone use are the responsibility of the Resident. In add itien, & phone
will be made available for the resident at a specific location within the facility. Al
long distance charges will be billed to the resident. As the telephone is for the
use of all the residents on each unit, we ask that each resident be reasonabls
and considerate with individual demands for the unit telephone. -

Valuables: The Resident agrees to be responsible for all valuables, money,
appliances, and other personal property in histher possession while the Resident
is at the Facility. Although the Facility will work to see that misplaced belongings
are recovered, the Facility is not responsible for replacing lost or stolen cell
phones, computerized person assistance devices, IPods, radio, hearing aids,
eyeglasses or dentureslpartiais(including’, but not limited to the fore mentioned).

Guardianship: If the Resident, who has not had a guardian appointed by a
court of law, is or becomes unable to make or communicate his/her medical
decisions, as determined by the Resident's attending physician, the Faciiity shall

%mai
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EXHIBIT Atl ifidavit of Wendy Lynch

WILLIE ALSTON 12/17/2015

notify the designated Healthgare Proxy, sufrogate, or agent under g Dura‘blé
- Power of Attomey, if any. If neither has been appointed, the Facility and/or
gnate or determine a Surrogate or Proxy

cost of the legal proceedings, including attorney's fees, shall be paid by'the
Resident, Responsible Party or the Resident's estate.

ﬁelease of Medical and Other Information: The
Facility can release all or part of his/her medical rec
with the right, by iaw, to review such records.

Resident agrees that the
ords to any agency or person

Patient Identification: The Facility is authorized fo re

quire a standard method
of Patient identification, e.g., an identification bracelet

and/or photographic print.

purposes without the Resident's written permission.

Indemnification: The Facility is required by law to exercise reasonable care

toward the Resident: howeve » the Facility is not an insurer of the health, safety,
and welfare of the Resident and assumes no liability as such.

The Facllity is not responsible for the health, safety, and welfare of any Resident
who is away from the Facility with any person not directly employed by the
Facility or when the Resident knowingly leaves the Facility against the Mmedical
advice of the Resident's attending physician or without the approval of the
Facility, with or without the knowledge of the Facility.

The Resident shall defend, indemnify an hold the Facility harmless from any and
all claims, demands, suit actions, and related costs and expenses, includin
without limitation attorney’s fees made against the Facility by any person a ising
out of or relating to any damage or injury caused by the Resident to any pegrson

31
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EXHIBIT Atc Tfidavit of Wendy Lynch

WILLIE ALSTON

or the property of any person or entity (including the Facility).

‘The Resident or the Resident’s estate is responsible for an
the Facility property beyond normal wear and tear, and shall pay for the repair
and replacement of damaged property, based-on the actual
Facility for such repair or replacement.

Liabllity: The Facility shall not be liable for injuries of any kind unless caused
by the willful act or negligence of the Fagility or the Facility’s employees.

Compliance with Facility Rules and Re ulations: The Resident agrees to
comply with all Patient/Resident's Responsibilities established by the Facility.
The Resident has read and been given a copy of the Facility's rules and
regulations which set forth these responsibilities.

Advanced Directives: The Resident acknowledges receipt of information

concerning advance directives and his/her rights to make decisions aboyt
medical. care. _ -

Liability Insurance: This Facility maintains a liability insurance policy with
minimal coverage. This policy meets the requirements of all applicable state

regulations relative to the licensure and certification for Medicare/Medicaid and
other related programs. - '

Notice: Any notice, request, consent, waiver or ofher communication provided
for or required by this Agreement shall be in writing and shall be delivered in

person or sent by first-class mail, postage prepaid, return receipt requested, and
deposited in the United States mail, addressed as follows:

Facility: Conway Manor - Resident:
3300 Fourth Ave
Conway SC 29526

12/17/2015

y damages caused fo

cha'rge or cost to the

Governing Law: This Agreement shall be interpreted and enforced in _
accordance with the laws of the State of South Carolina

Venue: In the event that any litigation arises under, or In any manner in relation
to this Agreement, whether ex confracty or ex delicfo, the venue of same shall lie
exclusively in Horry County, South Carolina and no other location,

4%# Initial
2
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WILLIE ALSTON

Waiver of Jury Trial: (Please read carefully)

Resident hereby knowingly, vo

EXHIBIT At¢ Tfidavit of Wendy Lynch

12/17/2015

luntarily, and intentionally waives the right to trial

by jury with respect to any litigation, including any counterclaim which Resident
may assert, arising from or relating to this Agreement or any other document

ip between the Facility and Resident, including the

Resident’s admission itself, or any other course of conduct, course of dealing
statements (whether verbal or written) or actions of the Facility or Resident.

Resident represents and warra
has been freely and voluntarily

nts that the waiver contained in this Paragraph
made after reviewing the same, or having had an

opportunity to review the same, with counse] of Resident’s choice.

Attorney’s Fees: (Please read carefull :

In any legal action or other proceeding brought by the Facility to enforce or
interpret any provision of this Agreement or to enforce any remedy for the breach -
thereof, the Facility shall be entitled to receive reasonable attomey’s fees angd
costs actually incurred in connection therewith, including all costs ang fees
incurred in any appeliate proceeding. _ .

The Facility is also entitled to recover atorney’s fees and costs, including all fees
incufred in any appellate proceeding, for any legal action or proceeding brought

by the Resident and/or respons

ible party upon a finding by the body before which

the legal action or proceeding is brought that the Facility committed no

wrongdoing.

Capacity: This Agreement has

been executed by the Facility's duly authorized

agent, and no officer, director, agent, or employee of the Facility shall have any

personal liability under the Agreement, to the Resident under any circumstances.

Severability: The parties agree that should any provision of this Agreement be

declared invalid by any court of

competent jurisdiction, or rendered invaiig by any

statute or regulation, then such provision shall be severed from this Agreement

and the remainder of this Agreement will remain binding and in full force, Titles

and/or captions in this Agreeme

Assignability: (Please read ca

nt are for convenience only.

refull

This Agreement is fully assignable by the Facility. In the eVent that the Facility is2
sold, or license is-transferred such that a new licensee operates the Facility, this

Agreement shall be automaticall
binding upon both parties.

Withdrawal Period:

y assigned to the new licensee and shall be fully

Each party to this agreement shall have three (3) business days from execution
of this agreement o cancel the agreement by notifying the other party in writing,

by certified mail return receipt or
cancel.

trackable ovemight delivery, of its desire fto

_ Initial
W/

g
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EXHIBIT At¢ fidavit of Wendy Lynch

WILLIE ALSTON 12/17/2015

Guarantee: By his/her execution below, Responsible Party (iointly and full
severally if more than one) hereby guarantees full compliance with the
Agreement and full payment of afl monies due by Resident under this
Agreement, including all attomey's fees and court costs incurred by the Facility in
the interpretation or enforcement of this Agreement, as well as in the '
enforcement of this Guarantee against Responsible Party. Venue of any such
proceedings shall lie in* Horry County, South Carolina

Acknowledgement: By signing this Agreement, the Resident
acknowledges: That the Resident has received a copy of entire agreement with
any attachments.

That the Resident has been given an oral explanation of services provided and
charges including services offered on an as needed basis including extra
services. o ‘

That the Resident has been given an oral explanation of the bed reservation and
refund policies set forth in this agreement. '

That the Resident has received a copy of the rules and regulations, and an
explanation of the Resident's responsibility to obey all reasonable rufes and.
regulations and to respect the personal rights and private property of others.
That the Resident has received a copy of the Grievance Policy, Smoking Policy
and Restraint Policy. '

That the Resident has received a copy of the procedures of the state and

district ombudsman councils. _

That the Resident has received a copy of the transfer and discharge policies,
That the Resident has received a copy of the Federal and State Resident's Bill of
Rights, ~

That the Resident has received a copy of the Privacy Act Statement.

That the Resident has received a copy of the (HIPPA) Health Insurance

Privacy and Portability Act policies of this Facility.

That the Resident has received a copy of CMS Medicare DMEPOS Supplier
Standards
That the Resident has received authorizations regarding, Resident Trust Fund,
Phammacy Part D, Care Plans, Vaccinations and Release of | nformation, Self
Administration of Medications and Assighment of Benefits

Entire .Ag. qreement: This Agreemerit sets forth the entire understanding of the-
parties relating to the subject matter hereof, and supersedes all prior

Agreements, understanding, and discussions relative to such subject matter,
Resident acknowledges that in entering into this Agreement, Resident has not
relied on any representation, warranties (whether express or implied) or
covenants, other than those set forth herein, Nothing in this Agreement shall be

construed to give any person or entity other than the parties hereto any rights to
remedies. . , ,

Initial
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EXHIBIT Atc  fidavit of Wendy Lynch
WILLIE ALSTON 121701

Aareement Modifications/Chan es: From time to time the Facility may modify,
change or amend this Agreement and will provide g thirty (30) day written notice
of such changes to the Resident or Responsibie Party. .

Immoral/ lilegal review: As dictated by state and/or federal law 2 review for

specific activity may be conducted( i.e. sexuai predator).| have received g copy of
Facility Responsibilities Regarding Convicted Sex Offenders, '

Optional Arbitration Clause: Any action, dis
kind (tort, contract, equitable or statutory, ing
violations of Resident's ights) now existing

pute, cléim or controversy of any
uding but not limited to claims of
or hereafter arising between the

Arbitration Code. As appropriate and in the event that the South Caroling

Arbitration Code is deemed to not apply, binding arbitration shall be governed by
the Federal Arbitration Act. OPTIONAL: If the parties do not agree to this

Arbitration Clause, please mark with an X fo void this clause only. | have X
this clause initial, '

Resident and or Responsibie Party has read or has been read and understands

and agrees to all terms and conditions of this agreement unless Specifically noted
on the agreement. '

By Mz e an

Signature of Faéility Répresentative

Date

' Signature of Patient/Resident Date
Witness Date
Witness Date
Responsible Party ‘

Sidratire es_pons:@a P%ﬂ

Respopgible Party is acting as: ' Conservator
Power of Attorney
Relative (state relationship)
Other: .
Billing
Address '
If the Resident signs with an “x* there must be two (2] wi eSS8Ss

The legal designee shall supply the Facillty with a copy of the Powe

wer of Attorney, Durable Power gf Attorney,
Guardianship, or oiher legal document, which permits him/her toa

cl as the legal designee for the Resident.

35
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EXHIBIT B to Affidavit of Wendy Lynch

WILLIE ALSTON 1211772015

RESIDENT AND FACILITY BINDING ARBITRATION AGREEMENT
(READ CAREFULLY)

Pursuznt to the terms of this Resident and Facility Binding Arbitration Agreement (this
“Arbitration Agreement”), it is understood and agreed by Conway Manor and
Withe, Al ¢ ‘ (the “Resident” or “Resident’s Authorized

Representative”, hereinafter referred to as the “Resident”) that any legal dispute,
controversy, demand or claim (hereinafter collectively referred to as “claim” or “claims™)
that arises out of or relates to that certain Resident Admission Agreement (the “Resident
Admission Agreement”) executed by the Resident and the Facility, or any service or
health care provided by the Facility to the Resident, shall be resolved exclusively by
binding erbitration to be conducted at a place agreed upon by the parties, or in the
absence of such agreement, at the Facility, in accordance with the Federal Arbitration Act
(a copy of which is attached hereto and incorporated into this Arbitration Agreement),
end not by a lawsuit or resort to court pracess except to the extent that applicable state or

federal law provides for judicial review of arbitration proceedings or the judicial
enforcement of arbitration awards, '

The agreement to arbitrate contained jn this Asbitration Agreement includes, but is not
limited to, any claim for payment, nonpayment or refund for services rendered to the
‘Resident by the Facility, violations of any right granted to the Resident by law or by the
‘Resident Admission Agreement, breach of contract, fraud or misrepresentation,
negligence, gross negligence, malpractice, or any other claim based on any departure
from accepted standards of medical or heglth care or safety whether sounding in tort or in
contract. However, this agreement to arbitrate shall not limit the Resident’s right to file

grievance or complaint, formal or informal, with the Facility or any appropriate state or
federal agency.

The damages awarded, if any, in an arbitration conducted pursuant to this Arbitration
Agreement shall be determined in accordance with the provisions of the state or federal
law applicable to a comparable civil action, including any prerequisites to, credit against
or limitations on, such damages. .

It is the intention of the parties to this Arbitration Agreement that it shall inure to the
benefit of and bind the parties, their successors and assigns, including the agents,
employees and servants of the Facility, and all persons whose claim is derived through or
on behalf of the Resident, including that of any parent, spouse, child, guardian, executor,
administrator, legal representative, or heir of the Resident, .

All claims based in whole or in part on the same incideat, transaction, or related course of
care or services provided by the Facility to the Resident shall be arbitrated in one
proceeding. A claim shell be waived and forever barred if it arose prior to the date upon
which notice of arbitration is given to the Facility or the Resident, and the claim is not

- presented in the arbitration proceeding,

36
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EXHIBIT B to Affidavit of Wendy Lynch
WILLIE ALSTON ' 12/17/2015

Any notice required pursuant to this Arbitration Agreement shall be deemed given (i)
upon hand delivery; or (ii) three (3) days afier deposit in U.S. mail via certified mail,
return receipt requested.

This Arbitration Agreement is effective as of the date of admission of the Resident to the
Facility,. W% esident’s initials). ) .

The Resident understands that (1) he/she has the right 10 seek legal counsel concerning
this Arbitration Agreement, (2) the execution of this Arbitration Agreement is nota
precondition to the furnishing of services to the Resident by the Facility, and (3) this
Arbitration Agreement may be rescinded by written notice given to the Facility by the
Resident within thirty (30) days of signature. If not rescinded within thirty (30) days, this
Arbitration Agreement shell remain in effect for all care and services rendered at the

Facility, even if such care and services are rendered following the Resident’s discharge
and readmission to the Facility. '

- THE PARTIES UNDERSTAND AND AGREE THAT BY ENTERING INTO THIS
ARBITRATION AGREEMENT THEY ARE GIVING UP AND WAIVING THEIR.
CONSTITUTIONAL RIGHT TO HAVE ANY CLAIM DECIDED IN A COURT
OF LAW BEFORE A JUDGE AND A JURY. ' :

~ Facility’s AuthoXty Agent / Date

Wendy Lynch, Admissions Director
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EXHIBIT B to Affidavit of Wendy Lynch
WILLIE ALSTON 121712015

" RESIDENT AND FACILITY BINDING ARBITRATION AGREEMENT
(EXPLANATION SHEET) :

A Resident and Facility Binding Arbitration Agreement (the “Arbitration
Apgreement”) is attached to thig Explanation Sheet. Binding arbitration is g form of
dispute resolution in which the parties involved in dispute present evidence and
arguments {0 an arbitrator rather then to a judge and Jury. The arbitrator then reaches a
decision regarding the dispute, and the parties are bound by that decision.

By entering into the Arbitration Agreement, you will give up and waive your
constitutiona] right to have any dispute or claim against Conway Manor decided ina

court of law before a judge and jury. We encourage you to ask any questions you may
have regarding the Arbitration Agreement,

38
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Conway Manor

- Short-Term Therapy & Skilled Nursing

Level of Comprehension

We certify that\A ‘l\\a < QM\(Qn (Resident) is /Gs nobxble to comprehend
the Resident’s Rights and Responsibilities of this facility. He / She is unable to understand

related to the following reason(s): ‘ .

(it %3/;5 ol

Atterding Physician

m@f}“ﬁl—\(— 2AMS
Consulting Physician Date

We certify that ML SN\ sXon  (Resident) is /i able to make Health
Care Decisions (including Advance Directives). He / She is unable to understand related to the

following reason(s):

This condition is expected to be permanent / temporary.

M | R LY/
} ng Physician Date
9")’ M : IR AK QNS

Consulting Physician ) Date

3300 Fourth Avenne — Conway, South Carolina 29537\, \1 A NOR 4

Tel: (843) 248-5728 - Fax: (843) 248-6698

&

:
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Patient Name:; Willie Alston

Medical Record #: Conway Manor Rehab Center
Date of Birth:

Date of Visit: 12/18/2015
Date of Admission; 12/17/2015

Chief Complaint: Generalized weakness afier hospitalization.

History of Present Illness: This is an 82-year-old gentleman, who was admitted to Conway
Medical Center on 12/14/2015 with mental status changes, increased drowsiness and unable to
ambulate. The patient was in hospice at some point, but he was discharged as he now continued to
decline, The patient had a detailed workup including MRI of the brain and did not show any acute
disease. Probably the patient had some antibiotic encephalopathy of unknown etiology, At the -
time of the discharge the patient has severe generalized weakness, gait abnormality, unable to do
ADLs independently and not even getting out of bed. The patient used to use a wheelchair at
home. The patient was transferred to Conway Manor Rehab Center for rehabilitation.

Past Medical History: History of stroke, high cholesterol, diabetes type II, COPD, chronic renal
insufficiency stage III, anemia of chronic disease, hypertension, Alzheimer’s dementia with
debility, hypothyroidism, obesity, prostate cancer.

Past Surgical History: Thyroidectomy, prostate surgery.
Allergies: No known drug allergies.
Family History: Reviewed but irrelevant secoﬁdary 1o patient’s age.

Social History: No smoking or alcohol abuse. The patient lives at home with family, The patient
. used to be in hospice. Use a wheelchair for mobility. :

Medications: On admission include: Synthroid 112 mcg p.o. daily, Amaryl 2 mg p.o. daily,

- amlodipine 10 mg p.o. daily, aspirin 81 mg p.o. daily, Lasix 20 mg p.o. daily, Lopressor 12.5 mg
p-0. twice a day, Tylenol 500 mg p.o. every 6 hours p.r.n. fever or pain, Mevacor 40 mg p.o. at

bedtime, Pepeid 20 mg P.0. twice a day, ProAir 2 puff every 4 hours p-t.n. shortness of breath,

vitamin D3 1000 units daily, insulin sliding scale. : A

Review of Systems: General: No fevers or chills. Eyes: No blurry vision or eye pain. Ears,
Nose & Throat: No sore throat, dry mouth and nasal stuffiness. Respiratory: No cough. No
shortness of breath. Cardiovascular: No chest pain or palpitations, Urology: No dysuria and no
bematuria, GI: No abdominal pain. No nausea or vomiting. No diarrhea. Musculoskeletal:
Positive for generalized weakness, gait abnormality, unable to get out of bed. Neuro: No
numbness or tingling, No headache. He has a history of stroke but is very weak. He has a
wheelchair at home for ambulation. Endocrine: Positive for hypothyroidism; positive for

diabetes. No heat or cold intolerance. Psyche: No depression or anxiety; positive for confusion,
very lethargic. i

CONWAY MANOR 59
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Patient Name: Willie Alston

* Medical Record #: Conway Manor Rehab Center
Date of Birth:
Date of Visit: 12/18/2015

Physical Examination: Vital Signs: Temperature is 98.5. Heart rate is 79. Respiration is 16.
Blood pressure is 115/84. General: The patient is lethargic. No respiratory distress. Oriented to-
place and month. He has some memory difficulty specially short-term memory. No acute
distress; cooperative. HEENT: Moist oral mucosa. No oral thrush. White sclerae bilaterally.
Neck: No masses. No JVD. Heart: Regular rate and thythm, No murmurs, gallops or rubs.
Lungs: Some mild crackles at the bases. No wheezes. Abdomen: Bowel sounds are positive and
obese. Soft and nontender. Extremities: No cyanosis and trace edema. Positive for some mild
tenderness of the legs. Positive for some dry scaly skin at the legs distally. Some chronic
venostasis changes. Neuro: Cranial nerves II through XII are grossly intact bilaterally. No foeal
sensory ot motor deficits noted. Positive for 2/5 strength in bilateral lower extremity proximal and
distally. No focal or sensory deficit. Severe gait abnormality and weakness. Unable to get out of
bed or transfer by himself. Head is normocephalic. No signs of trauma or laceration.

Assessment and Plan:

1. Severe generalized weakness and gait abnormality. We will get a PT/OT consultation
and therapy. Goal is to get the patient ambulatory independently at least to get
transfers to wheelchair independently. :

2, Diabetes type II. Continue with Amaryl 2 mg p.o. daily and insulin sliding scale.

_ Followup fingersticks at least twice a day.
3. Hypertension. Follow bloed pressure daily and p.r.n. Continue amlodipine 10 mg
p.o. daily. Continue Lopressor 12.5 mg p.o. twice a day. Adjust medication as
needed.
- 4, Edema. Continue Lasix 20 mg p.o. daily. Follow with chronic renal insufficiency
closely. Adjust home medications for kidney function.

5. Chronic renal insufficiency stage III. Continue with adjusting medications for kidney -
function. Follow-up closely. _
6. COPD. Continue with Pro-Air. Followup for any signs of respiratory issues.. Follow

O, sats closely.

7. FEN. Low sodium, low sugar diet. Follow electrolytes as needed.
8. Dementia. Well compensated at this time. We will follow-up for any signs of
delirinm. We will consider if the patient will benefit from any medication for memory.
9. The patient is a full code at this time. We will discuss code status with patient and
family.
Kenneth Santiago, M.D.

D: KS - 12/18/2015/1 436
T: syr/kam - 17:01
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STATE OF SOUTH CAROLINA ) '
) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY )
Orveletta Alston as Personal
Representative of the Estate of
Willie Ear] Alston, Jr.,
Plaintiff, AFFIDAVIT OF RAYMOND TILLER

V.

C.A. No.: 2017-CP-26-1351
Conway Manor, LLC, Raymond Tiller,
and John and Jane Does 1-10,

vvvvvvvkuvvv
5

Defendants.
' )

PERSONALLY APPEARED before me Raymond Tiller, who being sworn, deposes and’

says as follows:
1. I 'am an adult over the age of eighteen years. I submit this affidavit in connection
| with Conway Manor, LLC, Raymond Tiller and John and Jane Does® 1-10 (“Defendants™)
Motion to Stay Action, Compel Arbitration and for a Protective Order in the above-captioned

action, I am fully competent to meke this declaration based upon my personal knowledge and

LR PERSR SYRIA N RONRR OARIOHNHISTIOE VOIONKOZ HTT TERTVINOUNOHPT T3

knowledge obtained through review of documents. If cailed to testify, I would state as follows.

| 2. I have been the Administrator of Conway Manor, LLC (“Conway Manor”) from
July 1, 2005 to the present In this role, I was requu-ed to have knowledge about the business
operations of Conway Manor. Conway Manor was the licensed owner and operstor of the
nursing facility known as Conway Manor in Conway, South Carolina where Willie Earl Alston,

Jr. (“Mr. Alston™) resided from December 17, 2015 until April 20, 2016.
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3. Conway Manor was a Medicare certified facility in 2015 and 2016, Medicare is a
federally administered progmm In 2015 and 2016, Medicare program payments constituted

| 24% of total fevenucs for Conway Manor.

4. Conway Manor was a Medicaid certified facility in 2015 and 2016, The South
Carolina Medicaid Program is partially funded by the federal govemment. In 2015, South
Carolina Medicaid Program payments constituted 61% of total revenues for Com:vay Manor, and

. in 2016, the South Carolina Medicaid Program payments constituted 59% of total revenues for
Conway Manor,
5. Conway Manor’s requests for private insurance payments for. services rendered to
residents of Conway Manor were sent in hard copy form via U.S. Mail to various private
- insurance companies, and insurance payments were issued by these insurance companies. The
private insurance cdmpanies’ offices that processed payments to Conway Manor are located in
various states outside of South Carolina. In 2015, private insurance payments constituted 8% of
total revenues for Conway Manor, and in 2016, private insurance payments continued 7% of
total revenues for Conway Manor.
6. The majority of food served to Conway Manor residents in 2015 and 2016 was
supplied by US Foods from Charlotte, North Carolina.
7. In 2015 and 2016 Conway Manor utilized (1) Select Labs from Greensboro,
North Carolina for its lab services; (2) Mobilex from Baltimore, Maryland for its radiology
services; (3) Airgas from Atlanta, Georgia for its oxygen rental and supplies; (4) Briggs from
Des Moines, lowa for its medical forms; (5) Reliable from Asheville, North Carolina for the

rental of specialty beds and pressure relief mattresses; (6) Ecolab from New York, New York for
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its laundry supplies; and (7) Briggs from Des Moines, lows, and Classic Engraving from
Stockwell, Indiana, for business office supplies and furniture. |
8. Conway Manor utilized other monthly‘ services from oufside South Carolina,
including American Heathtech whose corporate office is in Ridgelaﬁd, Mississippi.
9. Conway Manor had 190 licensed beds available in 2015 and 2016 for patient care,
all of which were certified by, and participated iﬂ, the Medicare and Medicaid programs.
10.  Conway Manor provided care and services to some residents who came to Conway
Manor from other states in 2015 and 2016,
11.  OnDecember 15, 2015, the day of Mr. Alston’s admission to Conway Manor, Mr,
Alston, through his daughter and responsible party, Kimberly Alston-Wood, entered into an
Admission Agreement which contained an arbitration clause (see attached Exhibit A), along with
a separate arbitration agreement (see aﬁched Exhibit B). These documents were all part of the
admissions package and were kept in the course of a regularly conducted business activity, and it
was the regular practice of Conway Manor to have these documents executed at the time of a
resident’s admissjon to the facility.
12.  There is no wnttm notice in Mr. Alston’s file from Kimberly Alston-Wood, or
anyone else from that matter, seeking to rescind these agreemeﬁfs.
13.  The Admission Director for Conway Manor at the time of Mr. Alston’s admission
was Wendy Lynch. She is no longer an employee of Conway Manor.
14.  Wendy Lynch executed the documents attached hereto on behalf of Conway
Manor, and she was authorized to do so in her positioﬁ s Admission Director for Conway

Manor.
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FURTHER DEPONENT SAYETH NOT.

J\

Raymond Tiﬂcr
SWORN to and subscribed before me this ‘20 _dayof _ Jund . 2017,
/Wt// (SEAL)

Notary Public for South Carolina

My Commission Expires: _ 4./2. 2%
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WILLIE ALSTON _ 12/17/2015
ADMISSION AGREEMENT '

This is an agreement between —(Resident") and
Conway Manor for admission to our heaith care facility located at: 3300 Fourth
Avenue Conway, SC 29526 ' :

In this Agresment, when we Speak of Resident, it means the Resident or
Responsibie Party. The Resident payor source is expected to

be (MC=MEDICARE, MCD=MEDICAID,
PVT=PRIVATE, INS=INSURANCE, MDP=MEDICAID PEND)

A copy of the Resident's Medicare card, Social Security card and other insurance
cards must be provided at time of admission. If a copy is not provided by the
Resident or the Responsible Party within three (3) days of admission, the
Resident will be charged as a private pay resident. :

Admission and Consent To Treat: The Resident agrees to be admitted to the
Facility of his/her own free will. The Resident understands that the Facility
cannot admit the Resident without physician orders. '

The Resident consents to allow the Facllity to provide care and treatment
-according to practice, policy and physician orders. The Resident has the right to
withdraw this consent or refuse treatment, ‘

Non-Discrimination Statement: This Facility will not dény admission, medica)

treatment or discriminate in any way based on color, race, sex, nationa| origin,
disability, or age. If you feel your Civil Rights have been violated in any way,
please contact the Administrator of this Facility. - ‘ .

Physician’s Care: The Resident agrees to select an attending physician who
wiil visit regularly according to the Facility's policies, state and federal regulations
and as dictated by the Resident's needs. He/She must have admitting privileges
in the Facllity. if the attending physician does not respond in case of an
emergency, the Resident gives permission to the Facility to contact another
physician. If the Resident does not wish to choose a physician, one of our staff
physicians will be assigned to the Resident. _
-The Resident will be billed directly by the physician and the Facility will not be
responsible for payment of this service. The Resident agrees to be responsible
for all charges for all physician’s services and any other services and treatments
ordered by a physician, unless paid by Medicaid, Medicare, or other th ird party

coverage. - (See Authorizations and Acknowledgements to enter selection)

Hospltal Transfers: If a doctor orders the Resident transferred-to a hospital, the
Facility will arrange for the transfer to the hospital. The Facility will also notify the
Responsible Party, if possible, of the transfer. If the Resident is transferred, the
Facility will hold the bed for the Resident as long as the Resident pays for the

bed at a fee based on the then current dalily rate. ,
%lniﬁal
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WILLIE ALSTON ' o 12/17/2015

Medicare will not pay to hold the bed and the resident is diecharged. Medicaid
may hold the bed for the Resident up to (10) days for a single hospital stay. If the
Resident is hospitalized for more than 10 consecutive days, the Resident wil be
discharged. Medicaid will also hold a bed for the Resident up to 18.days per
calendar year, if the Resident has a therapeutic pass from his/ her physician.
Therapeutic leaves may be a maximum of 9 days and periods of leave may not
be consecutive. The Resident or Responsible party may choose to hold the bed

- with private pay funds. (The Resident and Responsible Party must sign Bed Hold

and Readmission Policy)

Hospitalizafion: If The Resident leaves the Facility to go into a hospital or for
other medical reasons, the Facility will not charge the Resident past the day the
Resident leaves unless the Resident wishes to reserve the bed for when the
Resident returns. '

Hospital Services: The Resident agrees to be responsible for all hospital
charges if the Resident is taken to a hospital, unless paid by Medicaid, Medicare
or other third party coverage. The Resident has the right to refuse treatment and
to be informed of the consequencss of the decision. :

 (See Authorizations and Acknowledgements to enter selectio n)

Refuse Treatment: The Resident has the right to refuse any medical treatment,
as defined by law, and to be informed of the consequences of refusing treatment.
The appropriate notification and documentation will be provided if the Resident
communicates this wish.

Room Transfers: The Facllity reserves the right to change the Resident’s room
or roommates when the Facllity determines it is appropriate. The Facllity will
make changes if the Facility determines that is in the best interest of the
Resident, other patients or the Facility, in accordance with state and federal
regulations.

Discharge Arrangements: If The Resident is to be discharged, the F acility will
notify the Resident, the Responsible Party, the attending physician, and the
appropriate agencies at least 30 days prior to the date of discharge unless the
Facility determines that an emergency exists or the Resident's needs can no
longer be met in the Facility. The Facility's Case Management/Social Servicss
Department wiil heip the Resident make arrangements for his/her discharge.

Right to L eave Facility/Duration of Agreement: The Resident’s stay with the

Facility Is voluntary. The Resident may leave the Facility at any time, provided
the Resident gives the Facility adequate notice, so the Facility may obtain a
discharge order from the Resident's physician. The Resident may terminate this
agreement upon a five (5) day written notice to the Facility. Upon termination,

\,i}i%i} nital
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WILLIE ALSTON 12/17/2015

Resident agrees to pay accrued charges up to and including the day of

dischargs. Upon the effective date of termination of the agreement, the Resident
must leave the Facility. Otherwise, this agreement will remain in effect untii a
different written agreement is executed. At no time does this mean that the
Resident will be forced to remain in the Facility against his/her will.

Refunds: If The Resident leaves the Facility, The Facility will refund any
overpayment within 30 days. In the event of the Resident’s death, refunds* and
any of the Resident's personal property remaining in the Facility will be returned
to the Resident's family or designee within 30 days.

Personal Needs Account: The Resident may leave personal spending money
with the Facility. If the Resident wants a perscnal needs account maintained by
the Facility, the Facility will not charge an additional fee for this service, The
Facility will hold the Resident's funds in trust in accordance with applicable
federal and South Carolina laws. The Resident and the Responsible Party may
see the Facillty's records of his/her account. Interest will be credited according to
State and Federal regulations. The Facility will provide the Resident with a.
quarterly accounting of all funds held in trust in accordance with South Carolina
law. (For this service, the Resident must sign authorization form, Resident Trust

‘Management Account Agreement.)

Basic Charges: The Resident agrees to pay for routine care, room and board,
unless The Resident receives Medicaid, Medicare or other third party coverage, .
at the rate of $210 Private Semi Private $200 per day as Basic Charges. Routine

“care and services included in the per diem rate are:

a. Room and board

b. Nursing services/personal care needed for Resident health, safety,

and well being as required by Facility license.

c. Linens bedding .

d. Social Service consultations by the Facility Social Service

Department

Oxygen on an emergency basis

Facility based Personal Needs Account for personal funds (if

authorized)

- Personal laundry service(see extra charge sheet if applicable);

excluding dry cleaning

Dietitian consultation and services

Therapeutic recreational activities

Pastoral care ‘
~ Routine personal care items
‘ inttial
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WILLIE ALSTON 12/172015

This rate may be increased during the year; however, the Facility will notify the
Resident of future rate changes thirty (30) days before they go into effect.
if the Resident receives Medicaid or Medicars, the cost of room and board and
other services and supplies listed below will normally be paid for by the payer,
however, the Resident is ultimately responsible.
If the Resident is receiving Medicaid the.State has required the Resident to pay
directly to the Facility the following (by the 10™ of every month):
a. All resource monies as specified by the Department of Social
Services _
b. Adjustment as specified by the State
¢. Previous balances prior to Medicaid approval .
d. Other
As it may. be necessary, the Resident agrees to provide the Facility with
statements of his/her assets, debts, and income. If the Resident is not receiving
Medicaid, Medicare or other third party payor, this statement will be confidential,
unless law requires disclosure of information.

Supplemental Charges: Extra charges include, but are not limited to, the
services and supplies described below. A list of the extra charges for services
and supplies that are available to the Resident but are not covered by Medicare
or Medicaid Is included in this packet. The Facility will provide written notice to
the Resident of any changes in the extra charges at least 14 days in advance or
as otherwise required by South Carolina or Federal law.

*Diagnostic Consultant and Therapeutic Services: The Resident agrees to

have any diagnostic, consultant, or laboratory services or test ordered by his/her
physician and agreed to by the Resident. Resident agrees fo pay for these
services unless paid for by Medicaid, Medicare, or other third party coverage.

* Physical, Occupational and Spsech Therapy and Private Du
Nurse/Sitters: The Resident agrees to be responsibie for any charges for
Physical, Occupational and Speech Therapy, Private Duty Nurse and/or CNA
services unless paid by Medicare, Medicaid, or other third party payor.

*Ambulance and Transportation §grvice$: The Resident agrees to be

responsible for any charges for ambulances or other transportation the Resident
may need, unless paid by Medicaid, Medicare, or other third party coverage.

*Medical Supplies: The Resident agrees to be responsible for all charges for
medicine, oxygen, dental, eyeglasses, hearing alds, medical appliances,
expenses other that transportation connected with activities, ete., unless paid by

Medicaid, Medicare, or other third party coverage.
Mlniﬁal
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WILLIE ALSTON . | 12/17/2015

-Pharmacy Services: Pharmacy services are available through the Facility. -
The Resident may choose another pharmacy only if that Pharmacy will sign an
agreement with the Facility to provide services in accordance with all applicable
federal and state statutes and regulations and our requirements, including but not
limited to: 24 hour service and delivery, labsling, unit dose form, and monitoring.
The Facility is authorized to use generic name medications except as otherwise
ordered, in writing, by the Resident's physician. See additional form for Brand-
name requests) The Facility's Director of Nursing Services and the Consultant
Pharmacist are authorized to destroy any excess or undesired medications in
accordance with applicable law. The Resident agrees to pay for charges unless
paid by Medicaid, Medicare, or other third party coverage. .

 Personal Ifems and Services: The Resident agrees to pay for perscnat items
and services. These Include: clothes, personal laundry not done at the Facility,
barbers, hairdressers, toiletries, and sundries, which the Facility does not
routinely provide. The Resident understands the Facility is not responsible for
damage to personal clothing. (See Authorizations and Acknowledgements.)

Payment: The Resident agrees to pay one month’s Basic Charges in advance,
unless the Resident is receiving Medicaid, Medicare or other third party
coverage. if the Resident is admitted during the month, the Resident will pay in
advance for the remaining days of that month. The Facility will bill on the 28t of
the month for the upcoming month and payment is due on the 10" of the month.
Payment of Medicaid resource will be made in accordance with the Department
of Public Welfare policy (or other state agency with authority). If, during the
Resident’s course of stay, there is a change of primary payor status, The
Resident agrees to abide by payment terms or regulations governing that payor
status.

Return Check Fee: There will be a $25.00 return check fee for each check
returned for insufficient funds at the time of deposit.

Interast and Attorney’s Fees: The Resident agrees to pay the Factliity a late
charge of 1.5% per month on any unpaid balances not paid within 30 days of
billing. If the Facility hires an attorney to collect the bill, the Resident agrees to
pay reasonable attorney’s fees and the costs of collection,

Assgighment of Benefits: The Resident authorizes the facility to receive benefit
payments directly from Medicare, Medicald, or other party insurance company.

(Signature required on Authorization for Assignments of Benefits)

Failure of Others fo Pay: If any Resident charges are not paid for by insurance,
anyone or any agency, the Resident agrees to pay them. .
%ﬂial
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WILLIE ALSTON 12/17/2015

Discontinuance of Medicaid: If the Resident receives Medicaid and it is
discontinued, the Resident agrees to pay the then current Basic Charges and
other charges for self-paying patients. Such charges will begin on the date
Medicaid is discontinued.

Denial of Medicare and Medicaid: If the Resident applies for benefits under _
Medicare or Medicaid after the Resident becomes a patient, and the application

is denied, the Resident agrees to pay the Facility for all charges from the day the
Resident entered the Facility. : :

Eailure to Pay the Facllity’s Bill: The Resident agrees to pay the Facility’s bill
upon receipt of the statement, or no later than the 1% of each month following the

receipt of the statement. The Resident agrees to make arrangements to leave
the Facility if bills are not pald as agreed. If the Resident does not make
arrangements, then the Facility can make them for the Resident. If the need
arises for the Facility to make such amangements, the Facility will provide a
notice of intent to discharge the Resident in accordance with state and federal
regulations. ’ :

Failure to Pay Other Bills: The Resident agrees to pay the bill of others
providing services or supplies. The Resident agrees to pay his/her bills within 15
days after billing, unless other acceptable arrangements are made in advance.

Telephone: Each Resident room is wired for telephone service. The Resident
must make arrangement for service with the carrier of their choice. All costs for
private telephone use are the responsibility of the Resident. In addition, a phone
will be made available for the resident at a specific location within the facility. Al
long distance charges will be billed to the resident. As the telephone is for the
use of all the residents on each.unit, we ask that each resident be reasonable
and considerate with individual demands for the unit telephone.

Vaiuables: The Resident agrees to be responsible for all valuables, money,
appliances, and other personal property in his/her possession while the Resident
is at the Facility. Although the Facility will work to see that misplaced belongings
are recovered, the Facility is not responsible for replacing lost or stolen cell
phones, computerized person assistance devices, IPods, radio, hearing aids,
eyeglasses or dentures/partials(including, but not limited to the fore mentioned).

Guardianship: If the Resident, who has not had a guafdian appointed by a

court of law, is or becomes unable to make or communicate his/her medical
decisions, as determined by the Resident's attending physician, the Facility shall

Af_fﬁigklnmal
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WILLIE ALSTON ' 12/17/2015

notify the designated Healthcare Proxy, surrogate, or agent under a Durable
Power of Attorney, if any. if neither has been appointed, the Facility and/or
Resident's Responsible Party shall designate or determine a surrogate or Proxy
In accordance with South Carolina law. The Facility and Resident acknowledge
that above and beyond the surrogate or proxy’s statutory abilities, the surrogate
or proxy s authorized to bind the Resident to all terms in this agreerment. If
neither is available the Responsible Party agrees to initiate and maintain a
proceeding in a court of competent jurisdiction to appoint a legal guardian. If the
Responsible Party fails to do so, the Facllity shall have the right, but not the
obligation, to commence a legal proceeding to adjudicate the Resident
incapacitated and to have the court appoint a guardian for the Resident. The
cost of the legal proceedings, including attomey’s fees, shall be paid by the
Resident, Responsible Party or the Resident’s estate.

Release of Medical and Other Information: The Resident agrees that the

Facility can release all or part of his/her medical records to any agency or person
with the right, by law, to review such records.

Patient Identification: The Facilﬂy is authorized to require a standard method
of Patient identification, e.g., an identification bracelet and_lo_r photographic print. .

Photographs/ Video Technology: The Resident authorizes the Facility to take
photographs of his/her person or portions thereof for medical or identification
purposes. The Resident also understands that photographs may be taken during
activities or special events and displayed in the Facility or in the Facility
newsletter. Photographs are confidential and will not be released for other
purposes without the Resident’s written permission. (See Authorizations and
Consents for further information) The Resident! Responsible parly understands
that video technology of any type is prohibited in recognition of the privacy of the
other residents, visitors and staff members, ‘

Indemnification: The Facility is required by law to exercise reasonable care
toward the Resident; however, the Facility is not an insurer of the health, safety,
and welfare of the Resident and assumes no {iability as such.

The Facility is not responsible for the health, safety, and welfare of any Resident
who is away from the Facility with any person not directly employed by the
Facility or when the Resident knowingly leaves the Facility against the medical
advice of the Resident's attending physician or without the approval of the
Facility, with or without the knowledge of the Fagility.

The Resident shall defend, indemnify an hold the Facility harmless from any and
all claims, demands, suit actions, and related costs and expenses, includin
without limitation attorney’s fees made against the Facility by any person a ising
out of or relating to any damage or injury caused by the Resident to any person
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" WILLIE ALSTON | 12/1712015

or the property of any person or entity (including the Facility).

The Resident or the Resident’s estate is responsible for any damages caused fo
the Facility property beyond normal wear and tear, and shall pay for the repair
and replacement of damaged property, based on the actual charge or cost to the
Facility for such repair or replacement. :

Liability: The Facility shall not be liable for injuries of any kind unless caused
- by the willful act or negligence of the Facility or the Facility’s employees. '

Compliance with Facility Rules and Requlations: The Resident agrees to
comply with all Patient/Resident’s Responsibilities established by the Facility.
The Resident has read and been given a copy of the Facility's rules and
regulations which set forth these responsibilities.

Advanced Directives: The Resident acknowledges receipt of information
concerning advance directives and his/her rights to make decisions about
medical care. _

Liabllity Insurance: This Facility maintains a liability insurance policy with
minimal coverage. This policy meets the requirements of all applicable state
regulations relative to the licensure and certification for Medicare/Medicaid and
other related programs. :

“Notice: Any notice, request, consent, walver or other communication provided

for or required by this Agreement shall be in writing and shall be delivered in
person or sent by firet-class mall, postage prepaid, return receipt requested, and
deposited in the United States mail, addressed as follows:

Facility: Conway Manor Resident:
3300 Fourth Ave , SN

Conway SC 29526

Governing Law: This Agreement shall be interpreted and enforced in
accordance with the laws of the State of South Carolina

Venue: In the event that any litigation arises under, or in any manner in relation
to this Agreement, whether ex contracty or ex delicto, the venue of same shall lie
exclusively in Horry County, South Carolina and no other location.

q%g; Initial
38
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WILLIE ALSTON 12/1712015

Waiver of Jury Trial: {Please read carefully) :
Residant hereby knowihgly, voluntarily, and Intentionally waives the right to trial

by jury with respect to any litigation, including any counterclaim which Resident
may assert, arising from or relating to this Agreement or any other document
connected with this Agreement, or arising out of or relating to any of the said
documents or any relationship between the Facility and Resident, including the
Resident’s admission itself, or any other course of conduct, course of dealing
statements (whether verbal or written) or actions of the Facility or Resident.

Resident represents and warrants that the waiver contained in this Paragraph
has been freely and voluntarily made after reviewing the same, or having had an
opportunity to review the same, with counsel of Resident's choice.

Attorney’'s Fees: (Please read carefully)

In any legal action or other proceeding brought by the Facility to enforce or
interpret any provision of this Agreement or to enforce any remedy for the breach
thereof, the Facility shall be entitled to receive reasonable attomey's fees and
costs actually incurred in connection therewith, including all costs and fees
incurred in any appellate proceeding. - :

The Facility is also entitled to recover attorney’s fees and costs, including all fees
incurred in any appellate proceeding, for any legal action or proceeding brought
by the Resident and/or responsible party upon a finding by the body before which
the legal action or proceeding is brought that the Facility committed no
wrongdoing. '

Capacity: This Agreement has been executed by the Facility's duly authorized
agent, and no officer, director, agent, or employee of the Facility shall have any
personal liability under the Agreement, to the Resident under any circumstances.

Severability; The parties agree that should any provision of this Agreement be
declared invalid by any court of competent jurisdiction, or rendered invalid by any
statute or regulation, then such provision shall be severed from this Agreement
and the remainder of this Agreement will remain binding and in full force. Titles
and/or captions in this Agreement are for convenience only.

Assignability: (Please read carefully)

This Agreement is fully assignable by the Facility. in the event that the Facility is
sold, or license is transferred such that a new licensee operates the F acility, this
Agresment shall be automatically assigned to the new licensee and shall be fully
binding upon both parties. :

Withdrawal Period:

Each party to this agreement shall have three (3) business days from execution
of this agreement to cancel the agreement by notifying the other party in writing,
by certified mail return receipt or trackable overnight delivery, of its irefto
cancel. ' : Initial

W&
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WILLIE ALSTON 12/17/2015

Guarantee: By his/her execution below, Responsible Party (jointly and full
severally if more than one) hereby guarantees full compliance with the
Agreement and full payment of all monies due by Resident under this
Agreement, including ail attorney’s fees and court costs incurred by the Facility in
the interpretation or enforcement of this Agreement, as well as in the
enforcement of this Guarantes against Responsible Party. Venue of any such
proceedings shall lie in* Horry County, South Carolina

Acknowledgement: By signing this Agreement, the Resident »
acknowledges: That the Resident has received a copy of entire agre ement with
any attachments.
That the Resident has been given an oral explanation of services provided and
charges inciuding services offered on an as needed basis including extra
services.
That the Resident has been given an oral explanation of the bed neservatlon and
refund policies set forth in this agreement.
That the Resident has received a copy of the rules and regulations, and an
explanation of the Resident’s responsibility to obey all reasonable rules and
regulations and to respect the personal rights and private property of others.
- That the Resident has received a copy of the Grievance Policy, Smoking Poticy
and Restraint Policy.
That the Resident has received a copy of the procedures of the state and
* district ombudsman councils.
That the Resident has received a copy of the transfer and dlscharge policies.
That the Resident has received a copy of the Federal and State Resudent’s Bill of
Rights.
That the Resident has received a copy of the Privacy Act Statement.
That the Resident has received a copy of the (HIPPA) Health Insurance
Privacy and Portability Act policies of this Facility.
That the Resident-has received a copy of CMS Medicare DMEPOS Suppl(er
Standards
That the Resident has received authorizations regarding, Resident Trust Fund,
Pharmacy Part D, Care Plans, Vaccinations and Release of Informatnon Self
 Administration of Medlcations and Ass:gnment of Benefits .

Entire Agreement: This Agreement sets forth the entire understand ing of the
parties relating to the subject matter hereof, and supersedes all prior
Agreements, understanding, and discussions relative to such subject matter,
Resident acknowledges that in entering into this Agreement, Resident has not
relied on any representation, warranties (whether express or implied) or
covenants, other than those set forth herein. Nothing in this Agreement shall be
construed to give any person or entity other than the parties hereto any rights to -
remedies.

Initial

W,
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Agreement Modifications/Changes: From time to time the Facility may modify,

change or amend this Agreement and will provide a thirty (30) day written notice
of such changes to the Resident or Responsible Party. '

Immoral/ llegal review: As dictated by state and/or federal law a review for
specific activity may be conducted( i.e. sexual predator).| have received a copy of
Facility Responsibilities Regarding Convicted Sex Offenders,

Optional Arbitration Clause: Any action, dispute, claim or controversy of any
kind (tort, contract, equitable or statutory, including but not limited to claims of

violations of Resident's Rights) now existing or hereafter arising between the
parties, in anyway arising from or refating to this Agreement goveming the
Resident's stay a the Facility, shall be resolved by binding arbitration. Such
binding arbitration shall be governed by the provisions of the South Carolina
Arbitration Code. As appropriate and in the event that the South Carolina
Arbitration Code is deemed to not apply, binding arbitration shall be govemed by
the Federal Arbitration Act. OPTIONAL: If the parties do not agree to this
Arbitration Clause, please mark with an X to void this clause only. | have X
this clause initial. '

Resident and or Responsible Party has read or has been read and understands
and agrees to all terms and conditions of this agreement unless specifically noted
on the agreement. :

By: MDe N Lian L

Signature of Facility Representative » Date

Signature of Patient/Resident : Date
Withess . : , Date
Witness Date
Responsible Party

aW/ [ 2/ /0;7/6’
/ D7(e

Respopgible Party is acting as: Conservator

Power of Attorney
Relative (state relationship)
Other:
Billing
Address

If the Resident signs with an “x” there must be two f

The legal designee shall supply the Facility with a copy of the Power of Attorney, Durable Powrer of Aftorney,
Guardianship, or other legal document, which permits himher to act as the legal designes for the Resident.
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WILLIE ALSTON

RESIDENT AND FACILITY BINDING ARBITRATION AGREEMENT
- (READ CAREFULLY)

Pursuant to the terms of this Resident and Facility Binding Arbitration Agreement (this
“Arbitration Agreement”), it is understood and agreed by Conway Maner and

M, Blekan 4¢ (the “Resident” or *Resident’s Authorized

ive”, hereinafter referred to as the “Resident”) that any legal dispute,

controversy, demand or claim (hereinafter collectively referred to as “claim” or “claims™)
that arises out of or relates to that certain Resident Admission Agreement (the “Resident
Admissjon Agreement™) executed by the Resident and the F acility, or any service or
health care provided by the Facility to the Resident, shall be resolved exclusively by
binding arbitration to be conducted at a place agreed upon by the parfies, or in the
absence of such agreement, at the Facility, in accordance with the Federal Arbitration Act
(& copy of which is attached hereto and incorporated into this Arbitration Agreement),
and not by & lawsuit or resort to court process except to the extent that applicable state or
federal law provides for judicial review of arbitration proceedings or the judicial
enforcement of arbitration awaids, ' :

~ The agreement to arbitrate contained in this Arbitration Agreement includes, but is not
limited to, any claim for payment, nonpayment or refund for services rendered to the
Resident by the Facility, violations of any right granted to the Resident by law or by the
Resident Admission Agreement, breach of contract, fraud or misrepresentation,
negligence, gross negligence, malpractice, or any other claim based on any departure
from accepted standards of medical or health care or safety whether sounding in tort or in
contract. However, this agreement to arbitrate shall not limit the Resident’s right to file a
grievance or compiaint, formal or informal, with the Facility or any appropriate state or
federal agency.

The damages awarded, if any, in an arbitration conducted pursuant to this Arbitration
Agreement shall be determined in accordance with the provisions of the state or federal
law applicable to a comparable civil action, including any prerequisites to, credit against
or limitations on, such damages. : -

It is the intention of the parties to this Arbitration Agreement that it shail inure to the
benefit of and bind the parties, their successors and assigns, including the agents,
employees and servants of the Facility, and all persons whose claim is derived through or
on behalf of the Resident, including that of any parent, spouse, child, guardian, executor,
administrator, legal representative, or heir of the Resident, - :

All claims based in whole or in part on the same incident, transaction, or related course of
care or services provided by the Facility to the Resident shall be arbitrated in one
proceeding. A claim shall be waived and forever barred if it arose prior-to the date upon
which notice of arbitration is given to the Facility or the Resident, and the claim is not
presented in the arbitration proceeding.

36
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WILLIE ALSTON 12/17/2015

Any notice required pursuant to this Arbitration Agreement shall be deermed given (j)
upon hand delivery; or (ii) three (3) days afier deposit in U.S, mail via certified mail,
return recejpt requested. ‘

This Arbitration Agreement is effective as of the date of admission of the Resident to the
Facility. W% ident’s initials).

The Resident understands that (1) he/she has the right to seek legal counse] concerning
this Arbitration Agreement, (2) the execution of this Arbitration Agreement isnota
precondition to the furnishing of services to the Resident by the Facility, and (3) this
Arbitration Agreement may be rescinded by written notice given to the Facility by the
Resident within thirty (30) days of signature. If not rescinded within thirty (30) days, this
Arbitration Agreement shall remain in effect for all care and services rendered at the
Facility, even if such care and services are rendered following the Resident’s discharge
and readmission to the Facility. ' '

THE PARTIES UNDERSTAND AND AGREE THAT BY ENTERING INTO THIS
ARBITRATION AGREEMENT THEY ARE GIVING UP AND WAIVING THEIR
CONSTITUTIONAL RIGBT TO HAVE ANY CLAIM DECIDED IN A COURT
OF LAW BEFORE A JUDGE AND A JURY. \

Facility’s Authokify Agent/ Date

3 Wendy Lynch, Admissions Director
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WILLIE ALSTON ' 12/17/2015

RESIDENT AND FACILITY BINDING ARBITRATION AGREEMENT
| (EXPLANATION SHEET) o

A Resident and Facility Binding Arbitration Agreement (the “A rbitration
Agreement”) is attached to this Explanation Sheet. Binding arbitration is-a form of
dispute resolution in which the parties involved in a dispute present evi dence and
arguments to an arbitrator rather than to a judge and jury. The arbitrator then reaches a
decision regarding the dispute, and the parties are bound by that decision.

By entering into the Arbitration Agreement, you will give up and waive your
constitutional right to have any dispute or claim against Conway Manor decided jna
court of law before a judge and jury. We encourage you to ask any questions youmay .
have regarding the Arbitration Agreement.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) ,
COUNTY OF HORRY ' )
Orveletta Alston as Personal Representative of the ) C/A No. 2017-CP-26-1351
Estate of Willie Earl Alston, Sr., ) '
) .
Plaintiff, ) PLAINTIFF'S MEMORANDUM IN
)  OPPOSITION TO MOTION TO COMPEL
Versus ) ARBITRATION
)
Conway Manor, LL.C, Raymond Tiller, and John )
and Jane Does 1-10, ' )
)
Defendants. )

The Plaintiff, Orveletta Alston as Personal Representative of the Estate of Willie Earl Alston, Sr.
(“Plaintiff”), hereby serves her Merﬁorandum in Oppositiorll to the Defendants, Conway Manor, LLC,
Raymond Tiller, and John and Jane Does 1-10 (“Defendants”) Motion to Comiael Arbitration.

FACTS
Willie Earl Alston, Sr. was admitted to the Defendant’ nursing home facility on or about

December 17, 2015. The Defendants operate a nursing home, licensed by the South Carolina

Department of Health and Environmental Control, R.61-17, 8tandards for Licensing Nursing Homes. The

Plaintiff alleges Willie Earl Alston, Sr. suffered injuries leading to death while at the nursing home.
Willie Earl Alston, Sr. died on April 22, 2016. Orveletta Alston 'was.appointed as Pefsonal
Representative of the Estate of Willie Earl Alston, St. on May 27, 2016 and filed this action on his
behalf.

STANDARD OF REVIEW

In determining whether a particular dispute can be compelled into arbitration, this Court must
first determine whether a valid agreement to arbitrate exists between the parties. All waivers of trial by
© jury must be known, voluntary, and intentional. The signatory must have legal authority or legal capacity

to sign on behalf of the Plaintiff resident. The burden of proof is on the party attempting to compel the
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arbitration to prove a valid contract. “A parties' right to a jury trial in South Carolina is governed by state

law. See Pelfrey v. Bank of Greer, 270 S.C. 691, 693, 244 S.E.2d 315, 316 (1978).
In determining whether an agreement to arbitrate exists, “the court should apply ;ordinary state-law

principles fhat govern the formation of contracts.” Towles v. United Healthcare Corp., 338 S.C. 29, 37, 524

S.E. 2d 839, 844 (Ct. App., 1999). Arbitration is available only when the parties involved contractually agree
to arbitrate. Id. South Carolina common law requires that, in order to have a valid and gnfofcéable contract,

there must be 2 meeting of the minds between the parties with regard to all essential and material terms of

the agreement. Player v'. Chandler, 299 S.C. 101, 105, (1989). Arbitration will be denied if a court

determines no agreement to arbitrate existed. S.C. Code Ann. § 15-48-20(a).
ANALYSIS

THERE IS NOT AN ENFORCEABLE ARBITRATION AGREEMENT

A. Kimberly Alston-Wood was not, at the time of admission, nor was she ever Mr. Alston’s

responsible party.

Kimberly Alston-Wood executed an Admission Agreement on behalf of Mr. Alston upon his
admission to the Defendants’ facility. Ms. Alston-Woods did not have legal authority to sign on his
behalf, and was not his responsiblé party. Mr. Alston’s wife, Orveletta Alston was the responsible party
and made medical decisions on his behalf. (See Affidavit of Alston, € 3, Exhibit A). Mrs. Alston never
signed an arbitration agreement waiting Mr. Alston’s right to a jury trial, nor did anyone have that power
to do so. (Id., § 4). Thus, Ms. Alston—Woods did not have authority to enter into an arbitration
agreement on behalf of Willie Earl Alston, Sr. At no time was Mr. Alston’s daughter his Power of
Attorney nor did she have guardianship over Mr. Alston. The Admission Agreement, Ex. A to

Defendants’ Memorandum, does not define Ms. Alston-Woods as the Responsible Party:
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By e Lan L ——
Signature of Facifity Répresentative Date
Signature of PaﬁenﬂResldent Date
Witness Date
Witness ‘ Date
Responslblo Party / :

Conservator

Pawar of Attomney
— Relstive (state relationship)
Other: )

B. An Admission Agreement and an Arbitration Agreement are two separate agreements and one
cannot be bound by the other.

A decision to admit a resident to a skilled nursing facility such as the Defendants is a healthcare
decision. As such, signing an admission agreement to a skilled nursiﬁg facility is a healthcare related
agreemen;c, not a legal agreement. Conversely, agreeing to settle disputes through arbitration is a legal
décision. The Defendants’ argument that all of the Plaintiff’s claims z;u:c dependent on the duties which
arise ﬁ‘OI:Tl the Admission Agreemeﬁt is fundamentally flawed; an-‘admission agreement involves making a
healthcare decision, and an arbitration agreement involves making legal decision. Just because the two
agreements are contained in one document» does not rﬁake them one in the same.

Defendants cite the unpublished district court case, THI of South Carolina at Columbia, LLC v.

Wiggins, 2011 WL 4089435 (D.S.C. 2011) to ;upport its argument that Plaintiff is equitably estopped
from denying the existence of an enforceable admission agreement. This should not be persuasive. In
Wiggins, the Court did not analyze the case under the South Carolina Adult Health Care Consent Act
(“AHCCA”), that is, that the signatory had the statutory authority to consent to the provision of certain
health care services, but did not have the implied consent to enter into a binding arbitration agreement.
Furthermore, elements of equitable estoppel as to the party estopped are: (1) conduct by the party

estopped which amounts to a false representation or concealment of material facts; (2) the intention that
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such conduct shall be acted upon by the other party; and (3) knowledge, actual or constructive, of the true

facts. Ingram v. Kasey’s Assocs., 340 S.C. 98, 531 S.E.2d 287 n. 2 (2000). Essential elements of estoppel
as related to the party claiming the estoppel are: (1) lack of knowledge and of means of knowledge of
truth as to facts in question; (2) reliance upon conduct of the pafty estopped; and (3) prejudicial change in

position. Mays v. Paxton, 313 5.C. 109, 437 S.E.2d 66 (1993). “Estoppel cannot exist if the knowledge

of both parties is equal and nothing is done by one to mislead the other.” Evins'v. Richland County

Historic Pres. Comm’n, 341 S.C. 15, 15, 532 S.E.2d 876, 878 (2000). Zabinski v. Bright Acres

Associates, 346 S.C. 580 589 553, S.E.2d 110, 114 (2001).

Here, Defendants do not assert nor have they proven that anything was done by Ms. Alston-
Woods to misleaa Defendants. There is no evidence that Ms. Alston-Woods acted in a way amounting
to a false representation to Defendants regarding Mr. Alston’s status or that Ms. Alston-Woods intended
for the Defendants to act in reliance on her conduct. Additionally, the evidence shows that Defendants
cannot meet their burden to show th;:y lacked knowledge or the means of knowledge of the truth of the
facts in question. This element requires the Defendants to show it did not know Ms. Alston-Woods
lacked authority to sign the admission agreement and arbitration agreement on her father’s behalf and
‘that the Defendants lacked the ability to make this determination. Equitable estoppel favors diligent
parties who actively work to protect their rights. A person cannot claim to have been misled and cannot
rely on equitable estoppel if the party, by the exercise of reasonable diligence, could have acquired

knowledge to determine the truth of facts in question. Binkley v. Rabon Creek Watershed Conservation

Dist. of Fountain Inn, 348 S5.C. 58, 70-71, 558 S.E.2d 902, 908-09 (Ct. App. 2001). The Defendants

are or should be familiar with the aﬁthority surrounding the signing of admissions paperwork and
arbitration agreements. Kimberly Alston-Woods was Mr. Alston’s daughter; however, she did not have
any legal authority to act on his behalf. In Wiggins, Deborah Wiggins executed and admissi.ons contract
for the admission of her father, Earl Hall into the Magnolia Manor nursing home. In considering that

4
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decision, one of Magnolia Manor’s arguments was that Wiggins, who signed the admissions agreement,
was also the personal representative. This is distiﬂguishable from the present case, in which Mr. Alston’s
wife, who, through her Affidavit, testifies that she was responsible for making his decisions. As his
surviving spouse, she had priority to serve as the personal representative of his estate.

. The Defendants most certainly had-the ability to ask Ms. Alston—Woods whether she was Mr.
Alston’s power of attorney, and had the ability to.request supporting documentation. Failing to do so is
no excuse. The Defendants’ own documentation has a section that clearly says: “Responsible Pgrty is
acting as: ___Conservator; ___Power of Attorney; __ Relative (state relationship); __ Other:___”. THE
DEFENDANTS STAFF HAD THIS RIGHT IN FRONT OF THEM WHILE THE
ADMISSIONS PAPERWORK WAS BEING SIGNED YET FAILED TO ASK HOW
KIMBERLY ALSTON-WOODS COULD BE MR. ALSTONS RESPONSIBLE PARTY.
Accordingly, the Plaintiff is not equitably cétopped from denying the existence of an enforceable
admission agreement. - |

C. Mr. Alston is a Third-Party Beneficiary only as it relates to the medical care that he was to
receive in the Defendants’ facility.

Plaintiff does not dispute the fact that Mr. Alston was the beneficiary as it relates to the receipt of

medical care. However, Defendants again cite to a case that is not persuasive from the Mississippi Court

of Appeals. In Trinity Mission Health & Rehabilitation of Clinton v. Estate of Scott, 19 So.3d 735

(Miss. Ct. App. 2008), the Court held that the arbitration agreement provisions were enforceable against
the decedent’s daughter, who signed the admission agreemeﬁt. As diécussed above and continuing on
below, in the present case, Mr. Alston’s daughter did not h;?lVC the authority to sign the admissions
paperwork, nor the arbitration agreement. As such, Mr. Alston and his estate are not bound to arbitrate
all claims against Conway Manor as a result‘ of his status as a third-party beneficiary under the Admission

Agreement.
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D. Plaintiff did not Possess Statutory Authority to Bind Mr. Alston under the Arbitration
Agreement.

i, S.C.Adult Health Care Consent Act

The South Carolina Adult Health Care Consent Act (“AHCCA”), defines “health care” as

including intermediate or skilled nursing care. S.C. Code Ann. § 44-66-20(1). It also specifically

includes the placement or removal from a facility that provides thése forms of care.” Id. A party may
consent to health éare on behalf of a patient, if the patient is deemed unable to consent to treatment after
two licensed physiéians have examined the patient and certify an inability to consent. S.C: Code Ann. §
44-66-20(8). S.C. Code Ann. § 44-66-30 lists the appropriate persons who may make health care
~ decisions for patient who is unable to consent and provides an order of priority for who is able to make
those decisions. It reads:

(A) Where a patient is unable to consent, decisions concerning his health care may be made by
the following persons in the following order of priority:

(1) a guardian appointed by the court pursuant to Article 5, Part 3 of the South Carolina Probate
Code, if the decision is within the scope of the guardianship; :

(2) an attorney-in-fact appointed by the patient in a durable power of attorney executed pursuant
Section 62-5-501, if the decision is within the scope of his authority;

(3) a person given priority to make health care decision by another statutory provision;

(4) aspouse of the patient unless the spouse and the patient are separated pursuant to one of the
following:

a. entry of a pendent lite order in a divorce of separate maintenance action;

b. formal signing of a written property or marital settlement agreement; or

c. entry of a permanent order of separate maintenance and support or of a permanent
order approving a property or marital settlement agreement between the parties;

(5) an adult child of the patient, or if the patient has more than one adult child, a majority of the
adult children who are reasonably available for consultation;

(6) a parent of the patient;

(7) an adult sibling of the patient; or if the patient has more than one adult sibling, a majority of
the adult siblings who are reasonably available for consultation;

(8) a grandparent of the patient; or if the patient has more than one grandparent, a majority of
the grandparents who are reasonably available for consultation;

(9) any other adult relative by blood or marriage who reasonably is believed by the health care
professional to have a close personal relationship with the patient, or if the patient has more
than one other adult relative, a majority of those adult relatives who are reasonably available
for consultation. ‘
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Defendants; thought their own physicians examined Mr. Alston and found that he was not able
to comprehena the Resident’s Righ’;s and Responsibilities, nor was ile able to make health care decisions.
» Plain';iff does not dispute this. However, the Defeqdarits’ contention that Ms. Alston-Woods, as
daughter of Mr. }Als'vcovn had statutory authority to act is just ‘plain wrong. Mr. Alston was married to
Orveletta Alston at the time of his admission to Conway Manor. (See Afﬁdavit. of Alston, ¢ 3).
Accordingly, under the AHCCA, Orveletta Alston alone had priority to make health care decisions.

Additionally, the AHCCA only deals “health care” related decisions, and not legal decisions.
Nowhere in the entire AHCCA is the word “legal” or “arbitration” mentioned. Clearly the legislature

intended this Act to govern only those decisions as they relate to health care. The Defendants cite the

case of Coleman v. Mariner Health Care, et al., 407 S.C. \346, 755 S.E.2d 450 (2014), which addresses

the AHCCA. The Court in Coleman held that the sister of a nursing home resident could not bind the -

resident to an arbitration agreement at the time of admission, and that the arbitration agreement was not
valid because it exceeded the scope of the sister’s authority under the AHCCA. According to the Court,
AHCCA specifically limited surrogates’ authority to méking health care decisions and associated financial
arrangements. Arbitration is not a health care or related financial decision, and thus exceeds the authority
granted by the AHCCA. 1d. At 351-52, 755, S.E. 2d at 453.

Defendants argue that because in the present case, that because the arbitration agreement itself is

not a separate agreement, Coleman does not apply. This is, however, a thinly veiled attempt to

circumvent the well-established law in South Carolina and legislative intent of the AHCCA and other
statutory authority. It is absurd to think that the Defendants, a sophisticated business entity‘who is
familiar with the admissions process, coﬁld simply place an arbitration agreement, which is a legal
document, in an admissions agreement, which is a medical document, and the arbitration agreement
magically becomes a medical document that is executed by someone who cl\early had no authority to do
so. Not to mention doing so improperly attempts to circumvent the required cohspicuous notice of the

7
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arbitration agreement. Despite all of this, the AHCCA clearly did not empower Ms. Alston-Wood to
sign the Admission Agreement on behalf of Mr. Alston because she did not have priority.
ii.  S.C.Billof nghts for Resident of Long-Term Care Facilities
South Carolina Bill of Rights for Residents of Long-Term Care Facilities is codified in S.C.

Code Ann. §44-81-10, et seq. Under the Bill of Rights, a “representative” is defined as “a resident’s legal
guardian, committee, or next of kin, or other person acting as agent of a resident who does not have a
legally appointed guardian.” S.C. Code Ann. § 44-81-30(3). The Defendants make the same argument
that they did under the AHCCA, trying to argue that Ms. Alston-Wood was Mr. Alston’s representaeive
and his agent. This is again, an incorrect analysis. Ms. Alston-Wood was not Mr. Alston’s
representative, his agent, nor was she his next of kin. Mr. Alston’s wife, Orveletta was. Although the
S.C. Bill of Rights for Residents of Long-Term Care Facilities does not expressly spell out the priority of
who is next of kin, that_would be determined though intestate succession, S.C. Code Ann. §62-2-101, et
seq. The Defendants argument that because Ms. Alston-Wood receivedv the statutorily required
information from the facility at the time of Mr. Alston’s admission and signed a written
acknowledgement reflecting this in accordance with the foregoing code section is ridiculous and comical
at best. (Def. Memo in Support, Pg. 12). Ms. Alston-Wood had no authority to make healthcare related
decisions for Mr. Alston, but even if she somehow did possess the actual authority, it would be limited to

making health care decisions only, not legal ones.

FEDERAL ARBITRATION AGREEMENT ACT DOES NOT MANDATE
ENFO RCEMENT OF THIS AGREEMENT

Under the FAA, arbitration is required when there is a valid arbitration agreement and a dispute
exists which is within the scope of the agreement. Under the arbitration clause, neither prong is satisfied.
As discussed above in Section I, there is no valid arbitration agreement because Ms. Alston-Wood did

not have the legal authority to execute a valid arbitration. Second, Plaintiff’s claims include negligence,
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negligence per se, fraud and misrepresentation, violations of the South Carolina Unfair Trade Practices
Act, wrongful death and survivorship. Nowhere in the Defendants’ arbitration agreement are those
causes of action listed. Accordingly, the FAA does not apply.

III. THE PROCEEDINGS MUST NOT BE STAYED

The Defendants argue that the FAA requires a stay. However, because the FAA does not apply
and this case is not subject to arbitration, the proceedings must not be stayed.

Iv.  PROTECTIVE ORDER

On March 9, 2017, the Plaintiff served the Defendants with Plaintiff’s First Discovery Requests.
Defendants respdnded by objecting to the discovery requests primarily on the basis Fhat this case is subject
to arbitration, and thus the civil case and the discovery requests were improper. Because arbitration is
improper, the Defendants must respond to the Plaintiff's First Discovery Requests within thirty (30) days
of the date of the Order Denying the Defendants’ Motion to Compel Arbitration.

V. WRONGFUL DEATH BENEFICIARIES SHOULD NOT BE BOUND BY ANY
ARBITRATION DOCUMENTS :

Willie Earl Alston, Sr.’s wrongful death beneficiaries should not be bound by arbitration as not all

of the beneficiaries participated in Mr. Alston’s admission and were not even ascertainable until his death.

See Ping v. Beverly Enterprises, Inc., 376 S.W.3d 581 (Ky. 2012), cert. denied, 134 S.Ct. 705, 187 L.Ed.2d

567 (2013).

- “Defendants bore the burden of establishing a valid agreement to arbitrate. Defendants admit [the
resident] did not sign either arbitration agreement. They further admit [the resident] was mentally
incompetent at the time she was admitted to [the facility] and at the time [the signatory] signed the
arbitration agreements approximately a week later. There was no evidence [the signatory] had signed
a durable power of attorney. It necessarily follows [the resident] lacked the capacity to authorize [the
signatory] to enter into the arbitration agreements on her behalf. Consequently, no valid arbitration
contract exists.” See Pagarigan v. Libby Care Center, Inc. 99 Cal. App.4th 298 301.

“The presumption in favor of arbitration does not extend, however, to non-signatories to an

agreement.” Griswold v. Coventry First, LLC, 762 F.3d 264 (2014). (“The presumption in favor of

9
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arbitration doés not extend, however, to non-signatories to an agreement; it applies only when both parties
have consenteci to and are bound by the arbitration élause. .. “[A] party cannot be required to submit to
arbitration any dispute which he has not agreed so to submit”. . . “If a party has not agreed to arbitrate, the
courts have no authority to mandate that he do so.”). |

CONCLUSION

For the reasons stated abo.ve, this Court should find th'el Defendants’ arbitration clause
unenforceable since Ms. Alston-Wood was without authority to sign it. There have been multiple Orders
Denying Arbitration in South Carolina for similar fact patterns to the above. These have been attached as
Exhibit B for the Court’s convenience. ‘An arbitration agreement is a legal doc@ment, and the signing of
an arbitration agreement is not the making of a health care decision. An incapacitated person should not
be bound to arbitration by someone who has no legal authority to do so, as it would be a grave injustice.

Respectfully submitted,

/s/Bradley H. Banyas
D. Nathan Hughey (SC Bar #68409)
A. Stuart Hudson (SC Bar #71691)
Bradley H. Banyas (SC Bar #101668)
HUGHEY LAW FIRM, LLC
1311 Chuck Dawley Blvd., Suite 201
Post Office Box 348
Mt. Pleasant, South Carolina 29465
(843) 881-8644 (P)
(888) 884-8311 (F)
nate@hugheylawfirm.com
stuart@hugheylawfirm.com
brad@hugheylawfirm.com

Earnest LaTony Dessausure
DESSAUSURE LAW FIRM
1928 Barnwell Street
Columbia, SC 29201

(803) 771-0042 (P)

tony@dessausurelaw.com
Attorneys for the Plaintiff
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October 27, 2017
Mount Pleasant, South Carolina

CERTIFICATE OF SERVICE
I certify that on this date a copy of the foregoing was served on each
party or counsel of record.

This 27* Day of October.

/s/Bradley H. Banyas

11

1G€109CdOLL0T#ISYO - SVITd NOWWOD - AYHOH - Nd 20:9 £Z 120 £10Z - 3714 ATIVIOINOYLOAT3

180



ELECTRONICALLY FILED - 2017 Oct 27 6:02 PM - HORRY - COMMON PLEAS - CASE#2017CP2601351

Exhibit A

181



STATE OF SOUTH CAROLINA
COUNTY OF HORRY
Orveletta Alston as Personal Reprcscnt.ative of the
Estate of Willie Earl Alston, Sr.,

| Plaintiff,

Versus
Conway Manor, LLC, Raymond Tiller, and John
and Jane Does 1-10,
Defendants.

1. I am the d
his surviving wife.

2. I brought
recover for a wrongful

3. At the tim
medical decisions for

4. I never sig
right fo a jury trial. N
just as no onc but me

5. My husbar

claims to be heard by

Sworn to me this q__ﬂ! day of

Notary Public for Sou
My commission expir

him.

th Carolina

S -2 b

3

2017.

)
)
)

)
)
)
)
)
)
)
)
)
)
)

had the power to bring this lawsuit.

h jury, as is my constitutional right.

Oéclctta Alston E

IN THE COURT OF COMMON PLEAS

C/A No. 2017-CP-26-1351

AFFIDAVIT OF ORVELETTA ALSTON

uly appointed personal representative for the Estate of Willie Earl Alston, Sr. and
this action as personal representative for the Estate of Willie Earl Alston, Sr. to
death action as well as a survival action.

e of Willie Earl Alston, Sr.’s admission to Conway Manor, I was his wife and made

ned an arbitration agreement on behalf of Willie Earl Alston, Sr. nor waived his

o one but me had that power as of the time of admission to the Defendant’s facility,

\d suffered greatly and died as a result of the Defendant’s failures, and I want his
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STATE OF SOUTH CAROLINA
' IN THE COURT OF COMMON PLEAS

N g e

COUNTY OF HORRY

Orveletta Alston as Personal |
Representative of the Estate of
Willie Earl Alston, Jr.,
SUPPLEMENTAL

MEMORANDUM IN

SUPPORT OF DEFENDANTS’
MOTION TO STAY ACTION AND
COMPEL ARBITRATION AND FOR
FOR PROTECTIVE ORDER

Plaintiff,

Conway Manor, LLC, Raymond Tiller,

and John and Jane Does 1-10, C.A. No.: 2017-CP-26-1351

Defendants.

Nt S N N N N N’ N i S S N S S’

Defendants Conway Manor, LLC, Raymond Tiller, and John and Jane Does 1-10
(“Defendants”), hereby supplement their Memorandum in Support of Motion to Stay
Action and Compel Arbitration and for Protective Order. This Memorandum is prepared
in response to Plaintiffs Memorandum in Opposition to Motion to Compel Arbitration,
subsection V entitléd “Wrongful Death Beneficiaries Should Not Be Bound By Any
Arbitration Documents”.

South Carolina’s Wrongful Death Act is clear:

[wlhenever the death of a person shall be caused by the wrongful act,

neglect or default of another and the act, neglect or default is such as

would, if death had not ensued, have entitled the party injured to
maintain an action and recover damages in respect thereof, the party

who would have been liable, if death had not ensued, shall be liable to an

action for damages... (emphasis added).

S.C. Code Ann. § 15-51-10.

Page 1 of 7
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In South Carolina, a wrongful-death right of action derives exclusively from the

Wrongful Death Act. See Green v. Southern Ry. Co., 319 F. Supp. 919, 920 (D.S.C.

1970). Thus, resolution of disputes in wrongful-death suits requires examination of the

. Wrongful Death Act, which must be strictly construed. See Hemingway v. Shull, 286 F.

Supp. 243, 249 (D.S.C. 1968). As always, “[w]hen construing a statute, courts must

determine the intent of the legislature.” Home Health Servs., Inc. v. S.C. Dep't of

Revenue & Taxation, 333 S.C. 691, 695 (Ct. App. 1999).

First, the Wrongful Death Act provides a cause of action that exists for a
decedent’s beneficiaries See S.C. Code Ann. § 15-51-10 et seq., but that is beside the
point. The Act requires, as a cOndition of any suit, that the decedent herself, had she
lived, could have “maintain[ed] an action and recover[ed] damages.” 1d. By definition, a
suit under the Wrongful Death Act is ehtirely derivative of the décedent’s rights; and for
more than a century, South Carolina~'courts_ have construed the statute accordingly.

See, Estate of Stokes v. Pee Dee Family Physicians, LLP, 389 S.C. 343, 347 (2010)

(“[O]ur law has remained steadfast to the principle of limiting the right of recovery under
the wrongful death statute to those cases-in which the party injured would have been

entitled to recover if death had not ensued.” (cataloguing cases)); Rish v. Seaboard Air

Line Ry., 90 S.E. 704, 704-05 (1916) (“The [Wrongful Death Act] gives a right of action
where none existed before, and limited the right of recovery to those cases in which the
party injured would have been entitled to recover if death had not ensued.” (reaffirming

Price v. Richmond & D.R. Co., 12 S.E. 413, 413-14 (1890) (“[T]he capacity of the

deceased to maintain an action based upon the injury which caused his death is made

the test of the right of the administrator to maintain the action provided for by the
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[Wrongful Death Act]; hence if the deceased has debarred himself, by his contributory

‘negligence, or by any other causé, from maintaining his action based upon the injury
which caused his death, i‘t follows necessarily that his administrator is likewise barred of
his right of action, which would otherwise be secured to him by the statute. In all cases,
. . . the controlling question [] is whether the deceased, if he had not died, could have

maintained the action.”) (Emphasis added))).

Second, a beneficiary thus stands in the shoes of the decedent and is subject to |

all defenses or limitations that could have been asserted against her—including

Ii-mitations imposed by the decedent prior to ‘death that vitiate or constrain a

beneficiary’s ability to assert a wrongful-death cause of action. See Quattlebaum V.
Carey, 685‘ F. Supp. 939, 942 (D.S.C. 1988) (“[A]nything that would have defeated the
decedent’s recovery had he survived the accident, ‘such as contributory negligence, a
valid release, or similar acts on his part,” would defeat the right of recovery in behalf of

the family in case of his death.” (quoting Réed v. Northeastern R. Co., 16 S.E. 289, 291

(8.C. 1892)); see also Stokes, 389 S.C. at 349 (holding that if the decedent failed to
timely sue fér malpractice that was the cause of death, such that he would have had no
right of re‘coVery on his time-barred claim, his estate has no right of action under the
Wrongful Death Act). The Wrongful Death Act admits no other conclusion.

The South Carolina Wrongful Death Act tracks the language of wrongful death
statutes of a majority of other states, including Michigan, Mississippi, Nebraska and
North Carolina. Such statutes, like ours own, are based on Britain’s Lord Campbell’'s
Act. See 12 Am. Jur. Trials 317, § 3 (Updated Oct. 2017) (“[M]ost American‘[wrongful

death] statutes are patterned” on the Lord Campbell’'s Act); see also Quattlebaum, 685
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F. Supp. at 940-41 (“South Carolina’s wrongful death statute is derived from or modeled
after Lord Campbell’s Act’). Courts in these states read their statutes—which, like our
Act, permit a suit only where a defendant’s conduct would, if death had not ensued,

have entitled the party injured to maintain an action and recover damages—to mean

that a wrongful death action is derivative. See Cleveland v. Mann, 942 So.2d 108, 119

(Miss. 2006) (en banc) (Miss. Code Ann. § 11-7-13: “Based on the plain language of the

statute, a wrongful death beneficiary is only allowed to bring claims the decedent could

have brought if the decedent had survived.”); Ballard v. Southwest Detroit Hosp., 327

N.w.2d 370, 818 (Mich. App. Ct. 1982) (per curiam) (M.C.L. § 600.2922(1): same); -

Bales v. Arbor Manor, SSC, No. 4:08CV3072, 2008 WL 2660366, at *8 (D. Neb. July 3,

2008) (Neb. Rev. Stat. § 30-809: same); accord Wilkerson v. Nelson, 395 F. Supp. 2d

281, 288-89 (M.D.N.C. 2005) (N.C. Gen. Stat. § 28A-18-2: same). Accordingly, “[a]ny
substantive impediment that would have prevented the decedent from commencing suit
will likewise preclude suit by the personal representative.” Ballard, 327 N.W.2d at 371}.

The U.S. Supreme Court held that a decedent’s arbitration agreement governs a

wrongful-death claim. See Marmet Health Care Ctr., Inc. v. Brown, 565 U.S. 530, 531
(2012). In 2011, West Virginia’s highest court held that the Federal Arbitration Act
(“FAA”) does not protect pre-dispute arbitration agreements covering claims for wrongful

death. See Brown v. Genesis Healthcare Corp. -— S.E.2d ---, No. 35494, 2011 WL

2611327, at *35 (W. Va. June 29, 2011). As a result, the West Virginia court imposed a
judge-made rule whereby, “as a matter of public policy under West Virginia law, an

arbitration clause in a nursing home admission agreement adopted prior to an
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occurrence of negligence that results in é personal injury or wrongful death, shall not be
enforced to compel arbitration of dispute concerning the negligence.” /d.

The nursing facilities whose agreements had been invalidated by the West
Virginia court filed petitions for writs of certiorari in the Supreme Court of the United
States. In granting those petitions and summarily reversing the West Virginia court’s
decision without requiring full merits briefing‘or oral argument, the U.S. Supreme Court
explained that the FAA provides “no exception for personal-injury or wrongful-death
claims. It requires courts to enforce the bargain of the parties to arbitrate.” Marmet

Health Care Ctr., Inc, --- S. Ct. ---, No. 11-391, 2012 WL 538286, at *1 (internal

quotations and citations omitted). “West Virginia's prohibition against pre-dispute
| agreements to arbitrate personal-injury or wrongful-death claims against nursing
homes,” the Court explained, “is a categorical rule prohibiting arbitration of a particular
type of claim, and that rule is contrary to the terms and coverage of the FAA.” Id. at *2.
The Supreme Court of Texas has construed Texas'’s wrongful-death statute—
which, like the South Carolina Act, applies “only if the individual injured would have
been entitled to bring an action for the injury if the individual had lived,” Tex. Civ. Prac.
& Rem. Code § 71.003(a)—to mean that “the right of statutory beneficiaries to maintain
a[n] [] action is entirely derivative of the decedent’s right to have sued for [hef] own

injuries immediately prior to [her] death.” In re Labatt Food Serv., L.P., 279 S.W.3d 640,

644 (Tex. 2009). “Thus, it is well established that statutory wrongful death beneficiary’s
claims place them in the exact ‘legal shoes’ of the decedent, and they are subject to the
same defenses to which the decedent’s claims would have been subject.” Id. (quotation

marks and citation omitted).
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In short, “wrongful death beneficiaries ... [are] bound by a decedent’s contractual
agreehﬁent that completely disposés of the beneficiaries’ claims . . . [and] by a
contractual agreement that merély changes the forum in which the claims are to be
resolved.” Id. at 645-46. Persuasive decisions from other jurisdictions have construed
similar wrongful-death statute_s to compel wrongful-death claimants like Mrs. Alston to

arbitrate. See Briarcliff Nursing Home, Inc. v. Turcotte, 894 So.2d 661, 664-65 (Ala.

2004) (per curiam); Sanford v. Castleton Health Care Ctr., LLC, 813 N.E.2d 411, 421

(Ind. Ct. App. 2004); Cleveland, 942 So.2d at 119; Ballard, 327 N.W.2d at 372; Bales,

2008 WL 2660366, at *8; Laizure v. Avante at Leesburg, Inc., 44 So.3d 1254, 1258-59

(Fla. Dist. Ct. App. 201.0), review grahted, 51 So0.3d 465 (F‘Ia. Dec. 14, 2010); cf. Rizzo

v. GGNSC Holdings, LLC, Civil Action No. 10-45-HRW, 2011 WL 456578_5, at *3 (E.D.

Ky. Sept. 29, 2011); Estate of Eckstein v. Life Care Ctrs. of Am., Inc., 623 F. Supp. 2d
1235, 1239-40 (E.D. Wash. 20009). |

S.ection 2 of the FAA compels the same result. If a decedent, prior tb death,
granted a complete release to a defendant of future claims based on the deféndant’s
acts that later were the cause of death, any wrongful-death claim would be
extinguished. This is so because under the Wrongful Death Act's terms, the decedent
no longer could have “maintain[ed] an action and recover{ed] damages.” See Rish, 90

S.E. at 704 (rejecting wrongful-death claim because “[t]he defendant pleaded a release

executed by the decedent in his lifetime, as a bar to recovery”); see also Quattlebaum,
685 F. Supp. at 942 (noting that under the South Carolina Wrongful Death Act, “a valid
release . . . would defeat the 'right of recovery in behalf of [the decedent’s] family”);

Bales, 2008 WL 2660366, at *8 (“[l]f a personal injury cause of action is settled or

Page 6 of 7

1GE1092dDZ10Z#ISYD - SYIT1d NOWWOD - AMHOH - NV 02:8 L0 AON £10Z - @314 ATIVOINOY10313

188



reduced to a judgment prior to the injured person’s death, no wrongful death action can
later be brought based on that same injury.”). If a decedent’s pre-death release or
settlement bars a later wrongful death claim, as it must, an arbitration.agreement also
must be 'enfor.ced because to do otherwise “would violate the FAA’s express
requirement that states place arbitration contracts on equal footing with other contracts.”
Labatt, 279 S.W.3d at 645-46. It would be anomalous if a wrongful-death estate’s
damages claim could be barred by agreements entered into by the decedent, but the
decedent's agreement that any available Qlaims must be decided in an arbitral forum
woLlld not bind the‘estate.
In sum, as explained above, Mr. Alston is bound by the Arbitration Agreement.
Thus, because Mr. Alston was barred from bringing an “action” in court due to the
Agreement, his wrongful-death beneficiaries, incIuding. Mrs. Alson, are barred as well.
| HOLCOMBE BOMAR, P.A.
By: W. McElhaney White
W. McElhaney White, SC Bar 8552
Post Office Drawer 1897

Spartanburg, SC 29304
(864) 594-5300

Attorneys for Defendants

November 1, 2017

Spartanburg, South Carolina
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THE STATE'OF SOUTH CAROLINA
" InThe Court of Appeals

| APPEAL FROM HORRY COUNTY RE CEIVE :

Couit of Common Pleas

Larry B. Hyman, Jr Clrcult Court, Judge FEB 08 2018

SC Court of Appeais

Case No: 2017-CP-26-01351

Orveletta Alston as Personal Representative of the

Estate of Willie' EArl AISI0n, Ste,......v.sstisisrorsensresssssssssseossessssosooeeesseeeseeessoo. .-Respondent,

V.

Conway Manor, LLC, Raymond Tiller, and
John and Jane Does 1- 10, i g es e errreenerererrrrareseereaaens s Appéllants.

NOTICE OF APPEAL

Appellants Conway Manor, LLC, Raymorid Tiller, and John and Jane Does [-10 appeal
‘the Order of the: Honotable Larry B.. Hyman, Jr., dated January 11, 2018 and filed January 17,

2018. Appellants received written notice of the eritry of this Order.on January 17, 2018.

“W. McElhaney White

Joshua T. Thompson

Holcombe Boinar, P.A.

P.O. Drawer 1897

Spartanburg, SC 29304,
- (864) 594:5300
 mwhite@holcombebomar,com

jthompson@holcombebomar.com

Attomneys ,for-Ap_pell_@ntsz
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Spartanburg, SC.

F@bruary-ﬁ 2018

Other Counsel of Record:

D. Nathan Hughey:(SC Bar #68409)
A. Stuart Hudson (SC Bar #71691)
Bradley H. Banyas (SC Bar #101668)
HUGHEY LAW FIRM, LLC

1311 Chuck Dawley Blvd.; Suite:201
Post Office Box 348

Mt. Pleasant, South Carolina 29465
(843) 881-8644 (P)

(888) 884-8311(F) _
nate@hugheylawfirm.com
stuart@hugheylawfirm.com
brad@hugheylawfirm.éom

and

Earnest LaTony Dessausure
DESSAUSURE LAW FIRM
1928 Barnwell Street
Columbia; SC 29201

(803) 771-0042 (P)
tony@dessatsurelaw.com:

;AtfomCYs for Respondent
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STATE OF SOUTH CAROLINA : - ) INTHE COURT OF COMMON PLEAS
. | ) |
COUNTY OF HORRY )

Orveletta Alstoni as,Pe‘r‘_soﬁal"Réfj)résentative of ) C/A No.2017-CP-26-1351 |
the Estate of Willie Earl Alston, Sr;,

Pldintiff, ORDER

Versus

Conway Manor, LLC, Raymond Tiller, and
John and Jane Does 1-10,

FEB 08 2018
SC.Court.of Appeals

 Deéfendarits.

This matter comes before the Couit on Defendants Conway Manor, LLC; Raymond Tiller,

and John and Jane Does 1-10’s Motion to Stay Action and Compel Arbitration and for Protective.

Order. Based on the Court’s review of the parties’ written submissions and oral arguments.

during a hearing on November 1, 2017, the Court DENIES the Deféndants” miotion.

-BACKGROUND

The Defendants operaté'a nursing hoine, licensed by the South Carolina Departmerit of

Health and Environmental Control, R.61-1 7, Staridards for Licensing Nurgizg&_.ﬁdmesﬁa Wiilié Earl
Alston, Sr. was admitted fo‘t'hé\béf.en&ant’iﬁur'éingahomeif'alcﬂity“on o;;abont_-,,becgmbér 17,2015.
‘Upon admission, Mr.. Alston was’ documented to return home: with his wife after short-terim:
rehabiiita'tion. Atall relevant times, it was ,‘di’)’d’;ménted that Mr. Alsfon suffered from demeéntia..

Plaintiff alleges that while Mr. Alston was a resident, he.déVéloped pressure ulcers. Willie Earl

Alston, Sr. died’ on Apnl 22,.2016.

When Mr, Alston arrived at &eﬂ‘Defendanﬁ’ ‘nursing home, Defendant’s staff apptoachied
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Mr. Alston’s daughteér, Kimberly Alston-Wood. Ms. Alston-Wood was notMr. Alston’s guardian,

conservator, or attorney in fact. The documents included an Admission Agreement which

included a clause with an. Arbitration Agreement. Mr. Alston’s wife, Orveletta Alston, ‘was

appointed as Personal Representatxve of the Estate of Willie Earl Alston, Sr. on May 27,2016 and

filed this action on his behalf, allegmg that the Defendants breached their duty in caring for Mr.

Alston. On June 21,2017, Defendants’ filed a Motion to Stay Action-and Compel Arbitration and

for Protective Order. Oral arguiments were heard on November 1,-2017.
ANALYSIS
Arbitration is a matter of contract and South Carolina Courts miust determine the

enforceability of an arbitration agreement based.on principles of confrajc’t law, Munoz v, Green

Tree Fin. Corp, 343 S.C. 531, 538, 542 S.E.2d 360, 364 (2001). The policy of this State is to favor

arbitration of disputes. Toler Cove ]

612, 581 (2003). However, anarbitration agreement is not enforceable when a party to the:contract

lacks thecapacity to contract:

In South Carolina, actual authority is expressly conferred upon the agent by the principal,

but apparent authority exists; where the. principal knowingly- permits: the agent to exercise

-authority-or when the principal holds the agent out as possessing such_authoﬁ"ty,; Ro bérson v, S,

nc,, 365 S.C. 6,9, 615 S.E.2d 112, 115 (S.C. 2005). It is the duty. of one.

dealing with an agent to use due care to ascertair the scope of the agent’s authority. Frasier v,
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Palmetto Homes of Florence, 473 S.E.2d 865 (S.C. App. 1996). While the Plaintiffs did not
expressly argue- apparé‘rj\t- 'a'tith’étﬁy, Ms. Alston-WQst authority" status was raised by both
parties, therefore the Court shall analyze both actual and apparent authority.

Here, Defendants argue in their motion that because Mr -Alston siiffered dementia. ‘prior

to.and at the time of his admxssxon_, he did not have. capacxty to enter irito a bihdihg contract; |

Therefore by Defendants’ own admission, Mr. Alston could not explicitly authcrize, hold out,.or

knowingly permit Ms: Alston:Wood to sign the Arbitration Agreement, in satisfaction of: the

elements of the doctrine of agparer'\t}'amﬁdri_ty. ‘Additionally, a review of the adrissions and
arbitration documents by Defendants would have informed them that Ms, Alston-Wood did not:
have authority by way of a Power-of Attorney to bind her father. Ms. Alston-Woods, did not.

indicate at any time on the Admission Agreement that she had any authority to enter tﬁe'c'ontract ’

on behalf of her father.

Additionally, Ms. Alston-Wood possessed no'statuitory, legal authority to bind Mr: Alston

into & contract: The Adult Health Care Consent Act (“AHCCA?”) does not confer legal aiithority.
to Ms. Alston-Wood to enter. iﬁ,to';alC,Qﬁtrh’t:‘t on behalf of her father: S.C. Code Afin. § 44-66-30
notes that“(A) where a patient is Aunal.i_iég,to*'cc‘)ﬁ,sént_;,,decisions-conoe;ni_ng_jhis". hédlth.édfé:mayfbe.

made by the following persons in.order of priotity:. . . .(4) a spouse of the'patient... (5) an adult.

child of the patient...” The statute specifically provides for a. surrogate to. make; decisions

regarding procedures and treatment of human disease and ailments. However, the statute does

not authorize surrogates to enter into. legal contracts waxvmg a person’s rlght to ajury tnal Even

if it did, Ms. Alston—Wood lacked. pnonty under the statute because Mr Alston’s-wife 'was alxve-
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and;mak_jn‘_g'his_ health care decisions. The-purpose of the AHCCA is to enable contracting parties

in a healthicare situation to enter into a binding agreement when express authority has not been

conferred upon arragent for that purpose. "However the [AHCCA] does not confer such authority
with respecf to %n Arbitration Agreement.... " Thomspon, at 52, Additionally, neither party
argued under 5.C. Code Ann. § 44-66-30(D) that Mr. Alston's wife, who had top pnonty wasnot
reasonably available, unwilling to make decisions, or unable to make healthcare decisions for Mr.

Alston.

Furthermore, the S.C. Bill of Rights for Resident of Long-Term Care Facilities does not:

confer legal authority to Ms: Alstori-Wood to enter into'a contract on behalf of her father. Under
the Bill of Rights, a “representative” is defined as a “resident’s legal guardian, comrhitte, or next

of kin or other person acting as agent of a resident who does not have a legally appointed

guardian.” S.C. Code Ann, §44-81-30(3). Mr. Alston did not have a legally appointed guardian

or attorney in.fact at the time of his admission. Therefore, the Bill of ‘Rights would grant Mr..

Alston’s’wife, as next of kin, as his mgrgseﬁtatiﬁg,. not Ms: Alston-Wood.

This-Court finds the Supreme Court of South. Carolina’s decision.in Co lem‘a‘n,v..M'a'riné;t

- Health Care, Inc., 407 S:C; 346, 755 S.E.2.450 (2014) is:very similar to the facts of the'case at hand.

In Colemian, the. Clrcuxt Court denied the nursing Liome defendants” motion to stay the action

and compél arbitraﬁon ‘Be‘ca_qsq the. sister of the resident who signed the arbitration and

admission agreements lacked capacity to bind her sistei to the arbitration agreement. In affirming
the Circuit Court's Order in Coleman, the Supreme Court fotind that although the AHCCA did

give the resident’s sister “authority to make ‘healthcare decision’ on behalf'of her sister, corisenit
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for medical treatment for someone unable to consent is not the same as bindiﬁg an incompetent’
person to a legally binding contract such as'an arbitration agreement without autho‘r.ify. to do so.”
Ld The Court reasoned that the Act only extends authority to surrogates to-make: traditional
health care decisions and fihancial.dec:isionvs-t:hat arise out of thosé Aedsibhs. The Court further
addressed this in Thompson v. Pruitt Corp,, 416 .C. 43, holding that an arbitration agreement
was separate from the aanﬁssion agreement. In -Thompson,, the Court found that while the
resident’s son was authorized to execute an admission agreement under the AHCCA, thé Actdid.
not co_nveir any authority for the son to sign anarbitration agreement on behalf of his father. The-
Court specifically addressed the fact that the terms of the Admission Agreemient 'ihdicate-that’ it
'eit_hér incorporated, or merged with, the Arbitration Agreement, but decliried to merge the two.
Id. at 52. Si'mvp‘ly stated, an Arbitration Agreement.is a legal document which does not coricern
health care related decisions. Likewise, an Admission»agreementf Vis‘-a{ medical document which
.does not concern legal related décisions.. One cannot ’simgly be-contained in the other and'its
health'care'or legal distinction is masked by:the other:

In accordance with: thé »forégoing_; Ms: Alston-Wood lacked the; actiial. of apparent:
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authority; pursuant to statute, to make health ¢are.décisions on behalf of Mr. Alston as his ageit.
She furthermore lacked .tlje?fécfuﬂ Of apparerit authority to make legal decisions on behalf of Mr:
Alston, whichincludes the agreement to arbitrate disputes by arbitration, Ms. Alston-Wood had
no legal authority whatsoever to sign ihé Ar‘bitrat-i()n Agreement, Absent 'legal a_utho,ritj or at

least some measure.of apparent authority, the Arbitration Agreementiis void and ugienforceable,
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Defendants® argument ‘that Willie Alston, Sr. is bound by the Arbitia’ﬁqn Agreement

executedbiy his d:;Ughter as a 'third-fpa_rt_y beneficiary is 'without merit. .Mr. Alston did benefit
from {hé Admissions Agreement to the facility, however Ms. Alston<Wood. lacked -authority

under the AHCCA and the 5.C. Bill of Rights to execute on his behalf: Along the same lines; Ms,

Alston-Wood did not have authority to. legally bind her father to the Arbitration Agreement:

- contract for the :reasons set forth: above in. Coleman and Thompson, because the. Arbitration
- Agreement and Admission Agreementtdid,not.n;erge together. As such, this Court finds Willie
Alston, Sr. was not.a third-party beneficiary to the Arbitration Agreement because. the contract

‘was never valid.

Defendants also argue that Plaintiff should be eqmtably estopped from' denying

enforcement of the' Arbxtratxon Agreement and that under the doctrine of equitable estoppel.-a.
party should not be perinitted to' sue under cerfain,;_pmyisioq_s_ of a contact while disclaiming’

provisions of the same contract. Equitable estoppel is a contract defense and the party asserting:

this defense bears'the burden 6f proving all of its elemenits.” K

SC. 626, 638, 682 S.E:2d 1,7 (Ct. App. 2009). Equitable estoppel requires proof that the party. to
beestopped (1) acted in a way amdunﬁﬁg; to 4 false representation; (2) intended that such conduct

be acted on'by the other party; and (3) had actual or constructive knowledge of the real facts.

ickland v. Strickland, 375 S.C. 76, 84, 650 S.E.2d 465, 470 (2007). The' party asserting the
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estoppel must lack knowledge and the means of knowledge of the truth of the facts in"question;

(2) rely on the conduct of the party estopped; and (3) make a prejudicial change in position in

reliance on the conduct of the party to be estopped. Id.

Defendant has not met its burden-to establish these elements. Thereis no.evidence Ms.

* Alston-Wood acted in a way amounting to a false representation to. Defehdants-regarding_ Mr.

Alston’s status or that Ms. Alston-Wood intended for Defendant to act in réeliance on her conduct,

Mr. Alston’s diminished capacity prevented him from forming the required intent for Defendants.

to rely on his conduct. Addi_ti_onally-, the evidence shows Defendants cannot meet its burden to:

show they lacked khowlédge or the means of knowledge of the truth of the'facts in question. This

element requires Defendants to show it.d‘id not know Mr. Alston lacked authority to sign the

arbitration agreement on her father’s behalf and Defendant lacked the ability to make this

determination. Eqmtable doctrines'such as estoppel favor diligent parties who actlvely endeavor

to protect their rights. A person cannot claim to have been misled and cannot rely on equitable:

estoppel if the party, by the exercise of reascriablé dxhgence, could have acquired. knowledge to

determine; the truth of facts in question.

of Fountain'

Inn, 348 S.C. "58; 70-71,558 S.E.2d 902, 908-09 (Ct. App. 2001).

Defendants had the capacity ‘to deterﬂiiﬂe whether Ms, Alston-Wood had éufhority to
sign an arbitration agreement on Mr. Alsionfs;isehalf; Defendants are a sophisticited business

entity frequently interacting with residents and thieir families during the nursing home admission

process Defendants are familiar with the legal concepts of guardxanshxp and powers—of-attomey

Defendanits.had the ability to ask Ms. Alston-Wood whether she was Mr. Alstor’s- guiardian or
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attorney-in-fact and had the ability to request supporting documentation, Sih’cé Defendants have
not cited or. provided evidence on all, required elements of ‘equitable estoppel, Plaintiff is not

equitably estopped | from denyxng the arbitration. agreement.

Furthermore, while typically the Defendants argument that equitable estoppel would

[prevent a party from cherry picking certain'prévisions to rely upon while disavowing.othef_; there
is an exception in cases such as these circumstances. As stated. above, Mr. Alston was suffering
from dementia prior to being admxtted to Conway Manor, thus he was prevented from having
the requisite intent and knowledge to assent to the Arbitration Agreement ‘Therefore, there must
be some legal author‘ity-ffOr:iMs. Alston-Woods to sign on behalf of her father. The Admissions’
Agréement and thé Arbitration. Agreement were sigried at the same time, in the course of the
same transaction. The Agreements, however, do not merge. The two agreéments are mdependent
of one another, as reflected in the language of ihe Admission Agreement, indicating the execution
of the Admission agreement was not ‘contingent upon an Optional Arbitration Clause. The
Optional Arbitration Claiisé:stated:
"Any action, dlspute, claim, or controversy, of any. kind’ (tort contract, eqmtable or
statutory, mcludmg butnot limited to claims of violation of resuient’s nghts( now exxstmg»
or hereafter: arising betivéen the parties; in anyway arxsmg forin or relating to this
Agreement governing the Resident's stay aft] thie Facxhty shall be resolved’ by binding
arbitration:... OPTIONAL: if the parties do not' agree to this Arbitration Clause, please
mark with an X to void this. clause only."
As p;exii'buslyv stated the. AHCCA - provides. for the health and wellbeing of an,

incapacitated adult, an Arbitration agreement is a legal document not for:the ‘care of an

incapacitated adult, and is.outside of the scope of the AHCCA. Therefcre, Because the Court finds
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that the two documents did riot merge and there was no legal aufh’o‘ri”ty for Ms. Alston-Woods to

sign on Mr. Alston's behalf, equitable estoppel does not apply to the: Arbitration agreement,

4. The FAA does

Under the Federal Arbitration Agreement(“FAA”), arbitration'is required. WIien there

is a valid arbitration agreemenit and a-dispute exists which is within the scope of the

agreement. Under the arbitration clause, neither prong is satisfied. As discusséd iii the.

sections above, there is no valid arbitration agreement"!because Ms, Alston-Wood did not.

have the legal authority to execute a valid arbitration agreement or health care admission

agreement, Accordingly, the FAA does not apply:

IT IS THEREFORE _ORDERED; ADJUDGED, AND DECREED that the Arbitration

Agréement in question is unenforceable and Deéfendarits’ Motion to Dismiss is DENIED.

The Honotable Léfry B. Hyman, Jr.

WY/ AT

Conway, South Carolina
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THE COURT: All right. Alston versus Conway Manor. Mr.

Sasser, Mr. Hughey and Mr. White; it looks like we have a

medical mal caseé here?

MR. WHITE: Yes, Your Honor.

THE COURT: A motion to stay. ALl right. What are we
gonna try to stay, the case?

MR. WHITE: Yes, sir, Your Honor. Mack White on behalf of

the defendant, Conway Manor. It's goéod to be béfore you

today.

THE COURT: Well, Mr; White, this looks like a 2017.case?

MR. WHITE: Yes, sir.

THE COURT:  Well they never come up before three or four
years.

MR. WHITEE Right. Well wefre‘very‘earl§g

THE COURT: Remember they get all sorts of entitlements.

MR. WHITE: I undérstand, Your Honor, and I'm just trying
to -- I don't want to delay this any more ‘than we have to.

THE COURT: . Okay.

‘MR. WHITE: I.appreéiate your ccncérn@

THE COURT: Well what do you need for¥ us to do for you,
Mr. White?

MR. WHITE: Your Honor, what I'm ésking for in this
motion, I feprGSent Conway Manor and Raymond Tiller, who is
the.administraEOf of the facility and John and Jane Does which

are named, which obviously have not been subject to the debt.
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'MR. WHITE: Opposition is they did.

MR. WHITE: Yes, sir. Yes, sir.

THE COURT: Okay.

MR. BANNISH: No, sir:.

|needed it stayed, I mean, for how long?

lin State Court and compel arbitration so

back and judicially enforce any judgment
THE COURT:  That's correct.
MR. WHITE: The other way that i've

the parties ask for the Court to dismiss

MR. BANNISH: I guess so, absolutely.

2017-CP-26-1351

Your Honor, I'm moving to'compel_arbitration in this matter.
Just by way of background, back in 2015, December of 2015 ---

THE COURT: Do they have a binding to arbitration clause?

THE COURT: A clause for binding arbitration?

ﬁR;’WHITE; There;s.an arbitratiénﬂclause; My position
{is it's binding. Mr. Banpish's position is it is not.

THE COURT: Well certainly not. Okay. But what do_you
need. for me to do; what are you -- are you iri agreément?

MR. BANNISH: I'm not in agreement, Your Honor.

THE COURT: Okay. You don't want it stayed?
THE COURT: You're be ready in threé or four years?
THE COURT: What -- what are you looking at, you say you

MR. WHITE: Well, Your Hoénor, the choice the Court has, T

believe, in nmotions such as this is éither to stay the action

the parties can come

that is reéndered.

seen it done is where

it and ---
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THE COURT: That's what I'm familiar with and compel

arbitration.

MR. WHITE: Right. So, either way, I don't think it
matters.

THE COURT: Is that what we're here about, arbitrationé

MR. WHITE: Yes, sir.

THE COURT: Okay. Let me hear you.

MR. WHITE: All right. Thank you, Your Honor, may it

|please the Court. In December of 2015, a lady by the namé of

Kimberly AlstoanOQd was the daughtér of Mr. Willie Earl
Alstoén, came with her father to Conway Manor to admit him to
the facility. Mr. Alston was riot competéent in terms of his
mental capacity and so his daughter signed the admission
agreement to have him admitted to the facility.

THE COURT: Was she his representative; was she his

conservator,; was she have == did she have a Durable Power of

MR. WHITE: I'm not aware of anything:

THE COURT: I'm just wondering what her authority was,,

MR. WHITE: Right, yes, sir, and that's where I'm gohna
go in-my argument.

THE COURT: <Ckay.

MR. WHITE: To answer the Court's question, she was not a

conservator, she was not an appointed.guardian,and I do not

believe she had Power of Attorney. No one has brought that to
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my attention.

THE COURT: Okay.

MR. WHITE&.'Your Honor, the admission agreement by which
Mr. Alston was admitted, had arn arbitration clause in the
agreément and thath an important -~--

THE COURT: Was it mandatory or optional?

MR. WHITE: Optional. |

THE COURT: Okay.

MR. WHITE: And that's an important point for purposés of
this motion as .opposed to other cases that have beéen decided
by the Courts of Appeals and that werée attached to the
plaintiff’s memorandum in this matter. Your Honor, our -- the
arguments and thére's a few’of them and they are all, T
believe; fully briefed. And bethe'way, Your Honor, while I'm
thinking about. this, I would like to hand wup avsupplemeﬁtal

memorandum. I provided Mr. Bannish with it. It was filed this

nmorriing, but I don't know that the Court would have it.

THE COURT: Okay.

MR. WHITE: Can I bring it up, Yoéur Honor?

THE COURT: 1 tﬁink,mY'Law'Clérk has just brought it up,
but I would.like to have a hard copy if you havé one fof me.

MR. WHITE: VYes, sir. In fact, I have a hard copy of the
original memo; that references these agreements if you need it.

THE COURT: Okay.

MR. WHITE: You just let me know, please?
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THE COURT: All right, sir; I'll hear you now. Go aheéad.

"MR. WHITE: But, Your Honor; in the arbitration agreementj

that is -- excuse me, in thé arbitration provisién that is

part of the admission agreement; it states that it covers any
action, dispute, claim or controversy of any kind and then in
parenthesis it refers to torts, contracts, equitable or
statutory issues,

Your Hénor} clearly we're arguing here that the Federal
Arbitration Act applies to fhis. The State Arbitration Act
does not apply because:itFSpeCifically accepts from its
coverage any matters involving pérsconal injury. So, this is
not being governed by the State Arbitration Act, but rather by
the Federal Arbitration Act.

Your Honor, our aréuménts are;three or four-fold. The
first is that the plaintiff in this case, Ms. Orveletta
Alston; who is the wife of fhe;decedent»is equitably estopped

from arguing that the Arbitration Agreement or the arbitration

provisien is not enforceadble. Your Hénor, obviously, the

entire relationship between‘the decedent and the riursing hHome
began thiOughvthe execution of the‘admissions-aqreément.'
Without an admissions agreeﬁent, you do riot form that
relatiohship, " The admission agreement. provides for things

like the services that will be provided, it provides for the

payment by the family or insurance, whoever is responsible for

'that, so it essentially creates and governs the relationship
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between the parties.

The cases and one primary case I've quoted to in my memo,

is the Wiggind v. T.H.I. case which is a Federal Court case in

Scuth Carolina. In Wiggins, the Court addressed this and a
third-party beneficiary that I"1ll get to in a moment. In
addressing the case, in that case,ifacts very similar to_thisi
a‘daughter-signed her father into a nursing home in Columbia,
I believe. Same source of facts; an action was brought for
medical negligence after the -- after thé resident had been
there for a little while. And the nursing hHome moved to
compel arbitration:

THE COURT: Let me just stop you right there. I think
I'm famiiiar with the case you're talking about, but in that
case, that was not a wrongful death, was it?

MR. WHITE:' Yes, sir, it was a wrongful death; yes, sir.

THE COURT: I was thinking in terms cf the survival
action,'which.invoivedvdamageszor injury to the patient.
Whereas, wrénéful déath really responds to -— to damages to a
third party, a'benefiéiary»-

MR. WHITE: Yes, sir, Your‘ﬂonorm

THE COURT: And -- and what's the distinction there; why
have the courts handled that distinction? |

MR. WHITE: Your Honor, in that case —--

THE COURT: When the claimant is claiming outside of the

contract.
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MR. WHITE: Yes, sir, and aétually Mr. Bannish raised

that issue in his brief. He raised the issue of whether

iwrongful death beneficiaries can be bound to an agreement,

which they did not sign or were not a party to. And s6 to
address that guestion, the Wiggins Court dealt with that

issue, both the survival and the wrongful death beneficiaries

bby finding that and this is the key of equitable'estoppel.

The whole point of equitab1e~estoppel'is not the five or six
factors we're used to seeing called equitable estoppel in.
South Carolina. It's a different propésition of law with the

same name and it is -- if you are seékihg £o enfdrce a

‘contract or a relationship formed by a contract, that you

either live .or die by the entire agreement- In other words,

i you cannoct avow certain provisions of the contract and seek to
‘enforce others and disavow provisions which you believe are

‘not to your advantage.

THE COURT: And of course, lying at the heart of a

Inégligence action, malpracticeé action, is duty which is

created by thé contract?
MR. WHITE: Yes, sir. Absolutely.
THE COURT: Go aghead.

MR, WHITE: And that was our point. Our point is, which

you'll see in some of the cases that are out there,
-specifically the Coleman case; which is cited in both of our

briefs and that's actually an action that I was involved in

211




10
11
12

13

14

15

16

17
18
19

20

21

22

23

24

25

Alston versus Cohway Manor 10 . 2017-CP-26-1351

that went up. to the Court of Appeals. In that case, thé
controlling faéth'was the fact that there was a separate
arbitration agreement fﬁom the admissions agreeﬁént and the
Court said well, the family member may have the right to admit
them under the admissions agreeméent, but they do Hot have the
righﬁvto thenrsign.a‘separate agreement, which is not. part of -
that agreement, to waive a constitutional right.to a jury
trial.

Well tﬁe'difference we have in this case and I think it's
an important distinction =--

THE‘COURT: Same contfactq
. MR. WHITE: Same contract, yes, si:f.Your Honor. 'So
that's the equitable estoppel argument. The third-party
beneficiary argument kind of doévetails with that and that was

also addressed in the Wiggins case and under that theory, Mr.

|Alston, as the resident, even though he wasn't & party in

beneficiary of the contract. The entire contract was created

for this benefit to receive care at Conway Manor. ‘Under the
Wiggins case, the COurf'againlheld because he was & third-
party beneficiary, he was bound to the contract by virtue of
his family membéer sighing it. |

And also,'YburﬁHonQr, in the Wiggins case, the family

’member who signed it had no more rights than the.fami1y‘member

in this case. It was not an appointed.a guardian or
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conservator, no Power of Attorney.
Your Honor, another issue that the Coleman.Case dealt
with that I think dealt with it negatively a$ to the nursing

home in that case, but I think it wérks out for us in this

case, 1s under the.South.CarOlina Adult Healthcare Consent’

Act. And under that .act, Your Honor, that applies in
situatiOnS’where you do not have a conservator, a guardian, a
Power of Attorney, and it's an act which specifically
authorizes family members or other people to make healthcare

decisions for people who are not competent. And in fact,

| specifically in the definition of healthcare, it includes

skilled nursing care. It also includes statutorily the

|placement in or removal from=a~facility‘thét,provides these

forms of care. So, it;Specificallyvenvisioned,the:idea.of
someone signing a family member into a nursing home facility
just like 4 hospital or other places. 1In this particular
case, Your Honor, ot exguSe.méf in the Coleman case, the
difference, there the Court said well, the daughter, as a
family member, had the right to sign the admissions agreement
under this act, bit rot the arbitration act. Because the
arbitration dct is less abott health care, moré about for —--
for a dispute.

But here again, Your Honor, we have one agreement, one
contract. 'Yoﬁr Honor, we also =-=

THE COURT: What's the.distinction, can you cite an
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authority that places any importance on the fact that that
would be part of the admissions agreement or it might be an.
entirely separate agreement? I mean have the Court's
addressed the significance of it being incofpoiated into the
admissions agreement.

MR. WHITE: Absolutely, Your Honor, and that's the
Coleman case.

THE COURT: Okay,

MR. WHITE: In the Coleman case, the argument there was

‘the defendants in that case, some of whom I represented,

argued that because the Court was keyed in on the idea that
there was a $eparatewadmission agreement from the arbitration
agreement, we‘argued that the documents were actually merged
under the document merger. You have parties, same parties
executing the agreement, for'ﬁhe»samezpurpose and the séme
transaction. - The Court found that based on the .language of
thewadmissions:agréement, that arbitration agreement was not
merged. So that was the precise issie you just raised that

was addressed in the Coleman case. There they found that they

|were not merged. In our case before Your Honor, it's a case

where there is no argument about a merger; it is one
agreement.

 THE COURT: As the Court said, that. if they're merged,
the family member can still sign it. If they're merged the

family member has authority to agree.
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MR. WHITE: Your Honor, I think —--
THE COURT: That's where I'm going:
MR. WHITE: Right. I understand completely and I think

the.golemanvqasev the'implicatiOn of the holding, if Your

Honor reads that case, you will see the implicatiOn holding

would be yes, we would have reached a different outcome had

these two merged, but the Court rather dealt with it in the
negative, they did not merge, thereforeée there is.ho:right to
bind to.tﬁé.arbitration agreement. That's as ¢close as I can
get teo it.
| THE COﬁRT: Okay. All right.
MR, WHITE: Your Hoﬁor, the last couple of points I want

to make, there is a South Carolina Bill of Rights for

residents of lQng term care‘facilities and essentially those

are required to be given to the person, the responsible person |
who éitheér to the résident, if the resident is competent, or
the résideﬁt’srrepreseﬁtative, which simply outlines all their
rights coming into 4 skilled nursihg‘facility. All of these
rights weré.provided to and signed by the daughter, just like
these other things, so we really cite that more than anything
to argue that once again, she's acting in a capacity for her
father;

Your Honor, the last point, really two points I would
make. Onéj.you addressed a mOmént ago, you asked thé guestion

about the wrongful death beneficiaries and if they are treated |
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|differeatly than in the stay under a survival action. Mr.

Bannish argues that they are different, that, you know, the
wrongful death berieficiarieés are not bound because they didn't
sign the agreements.

Your HonQr, in our supplemental brief which I handed up

|this morning and the reason we supplemented is Mr. Bannish

just got us his memo last week, which is perfectly fine, T had |

plenty of time to review it, but I needed to address that one

issue because I had not addressed it in my original memo when

T filed it.

THE COURT: And that's one that really pops up for me, so
tell'me_about'it.‘ |

’MR.»WHITE; Qkay. Thank you, Your Honor.. The~wrongful

death beneficiary, the essential idea is this. As we know,

‘| the wrongful death cause of action is a statutory creation.

Tt does not exist outside.the statute. The statute itself 51,
excuse: me, 15?51—10 et. Seqg. provides that as a condition of
any suit, that the decedent himself, had he lived, would have
had a right to bring this action. So,vit essentially means,
it is a'derivativenaction. If the decedent himSeif; let's say .
for instance that Mr. Alston in this case had been injured, he
fell and less assume that he was Competent and:he settled with
the nursing home and signed a release and then a month later
he died from complicatiéns relating to.that indjury:. The

wrongful death beneficiaries would be bound by that release
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and would not have a valid claim against the nursing home.
Well the courts and really this i$ an issue I have hnot

seen guite honestly, I don't think that T have seen our

Appellate Courts deal with s?ecifically with this issue in

this context. But what we did in the memo is we addressed

courts. of other states who have similar wrongful death

statutes to South Carolinas. And there is somewhat of a split

0of authority out there. We believe the better authority is

that because the claims of wrongful death beneficiaries are

expressly derivative of the claims of the decedent. That

whatever agreeménts the decedent was bound to at the timée of

the person*s death, the wrongful death beneficiaries ---

THE COURT: You know, are they derivative; they're
different or are they simply collateral tc any claim that the
decedent might have? You're talking about pain and suffering,
loss of companionship, the usual.litanyvof:damagesrthatpwe see
in wrongful death cases that would apply to the wrongful death
beneficiary. And they're guite different from any damages
that may have beén sustained by thée decedent. Would you agree:
with that, I mean the decedent may have suffered pain and
suffering, but that's not an issue for a wrongful death; it's
an issue for a survival action. So, do you really beligve
that -- that they -- that one is deriyative of the other or
are they just collateral.

MR. WHITE: Your Honor, my belief, based upon the case
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law that we cited, is that the claim is derivative, Now, I
agree with you ---

THE COURT: 2And what if we -- I see it every day.

yeah, instantaneous, no survival action. And in that case, I
mean, there would be nothing that the decedent could have
brought. He suffered no pain, no suffering, he just

essentially lights out,; but the wrongful death survives. So,

MR. WHITE: Yes, sir, Your Henor. The distinction, I
believe, are the elements of recovery. 1In a survival action,
as you correctly point out, Your Honor, that's more medical
bills, pain and suffering and sometimes funeral bills.
Wrongful'death is for the pain and suffering, lo§s. of you
know, society, those are some things for wrongful death
beneficiaries:. The difference though is remeémber; we're not

trying to limit the wrongful death beneficiaries' rights to

addressing in which form those will be heard. And because we

-—= we contend that this agreement was enforceable as to Mr.

death beneficiaries should be bound to those restrictions just |
as if the wrongful death, the decedent rather, had signed a
release. 1In other words, they stépped into the shoes. They

have different éleménts of damages, I agree with you
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completely. Bﬁt they step inte the shoes in terms of what
rights that person has and it harkens back to the language
that it applies to the claim that the decedent would.héve had,
had he survived. Different element of damages, but still that
right, those rights are still derivative.

So, Your Honor, the last point I would make, excuse me,
is that I don't know that there's really much argument about
this. Maybe there's a little, s6 let me address it. The
claims in this case are within the confines of the arbitration
provision in the admissions agreement., T understand.ﬁhat
these are not, you know, the claims are couched differently.

I think‘there's a negligence claim, maybe a misrepresentation
claim dr whatever, but as I cited earlier —==

-THE COURT: Well our courts have taken & very liberal
view of thosé arbitration type agréements. If it Has anything |
to dewith»the,admiésion to the fagility —=-—- |

MR. WHITE: Yes; sir.

THE COURT: --- they paint that with & broad brush. They
take alliberal? a. very liberal wview of that and I think it
would, but the dguestion I’have;iSIWhether or not a wrongful
death beneficiary would be required to comply with the
arbitration agreement. Let me hear from you, counsel?

MR. BANNISH: . Thank you, Your Honor. Brad Bannish from
the Hughey Law Firm. I do have a hard copy of my motion that

was filed last week if Your Honor would like a copy.
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THE COURT: ;All.right, Thank you.

MR. BANNISH: If I may approach. $So, by way of
background for this case and there was an. affidavit by Ms.
Orveletta Alston, who is the Personal Representative and the
wife of Mrm.Willie'Earl Alston, Sr. filed last week as well,
which is part of our memorandum and in that --%

THE COURT: Well let me ask you first, do you have any
problem with the form of‘tﬁe -- of the form of the arbitration
agreement, whether it was properly noﬁiced:andidoes it ---

MR. BANNISH: Yes, Your Hendr, and that's kinda what I

‘was gonna get. at,

THE COURT: Okay. All right. Go ahead.

MR. BANNISH: As far as the wrongful death beneficiaries
go, I really don't even think we really need to decide that
because Mr. Alston's daughter had no authérity to bind him to
arbitratioﬁ. He was married at the time to Ms. Orveletta
Alston. She was the one who made healthcare decisions for him |
and, his daughter,rMsﬁ Kimberly Alston Wood, who executed the
admission agreement on behalf of Mr. Alston when she put her
fatherlin the defendant's facility, did not have the legal -
authority to actually bind him to arbitration.

THE COURT: How about parent authority; you know we talk
about parent authority in every othér aspect of .the law, but
when you bring them to the hospital or to the facility and you

sign them in and have & parent authority to do that, somebody
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woﬁld miss him if you didﬁ't.

MR. BANNISH: Yés, Your Honor. But she did not have the
authority to sign on his behalf because she was not his
Yesponsible party; his wife was. You know, his wife is the
one who brought this lawsuit ds his surviving spouse. She's

very much alive. She was at the pre-suit mediation. She was

the one, I mean she's competent and she's able to make these

decisions on his behalf. Part of the arbitration -- part of

the admission agreement under the séction for the arbitration

agreement, has and I've got a picture of it on page 3 of my

memo. At the top is the signhature of responsible party.

Responsible party is acting as a conservator, a Power of

Attorney, a relative or other and the defendant's didn't check

any of those boxes. They were certainly on notice that in

|order to sign a legal arbitration agreement, which is a legal
doéument; it's not -- to agree to resolve a dispute in
‘arbitratioh is a legal decisionj it's hot a healthcare

‘decision, such as admitting soniéone te a nursing facility is.

You know, those are two separate decisions. You have a legal

‘decision and a medical decision and you can't just put one --

you can't put the arbitration clause in the admission

agreement and call it a healthcare decision, because ‘that's

not what it is. They're just trying to wrap it up in

something else and say it's a healthcare decision and that's

just not true. An admission agreément and an arbitration

221




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Alston versus Conway Manor 20 _ 2017-Cp-26-1351

agreement are two separate agreements. One can't be bound by
the other. The Wiggins-CaSe, Your Honor, is an unpublished
District Court case; ‘it should nét be persuasive, but in the
Wiggins case, the Court did not analyze this -- did not
analyze that under the Scuth Carolina Adult Healthcare Consent
Act and that is the signatory had the statutory authority to
conéent to the provision éf'certain,healthcare services, but
did not have implied consent to enter in binding arbitration.

Under the Adult Healthcare: Consent Act, I've listed that
on page 6 for Your Honor: Mr. White says that, you.know;
they, the ledgislature envisions signing inté a facility for
healthcare and that -- I agree with that when they did -- when
they passed this act that they did not envision this for
signing for arbitration, but regardless of thaﬁ, if you look
at the Adult Healthcare Consent Act, it says where a patient
is unable to consent, such.@s'Mi, Alston, in this case,
decisions .concerning his healthcare may be made by the
following persons ih the following order of priority. You go
down to number four, it says a spouse of the patient unless
the spouse and the patient are separated through a divoféeEOr
something like that. And ‘then number five is.an_adult,child
of the patient or if the patient has more than one adult
child, a majority of the adult children who are reasonably
available for consultation.

So even if you go by theée Adult Healthcare Consent Act, it
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| specifically says and lists the order of priority for who has

the authority to make healthcare décisions and a spouse trumps
an adult‘child, You know, certainly the defendants know that.

They're in the ‘business —-- they're in the business entity they

‘fdo theseﬂadmission‘agreements with family members all the

time. They know that you have to have a Power of Attorney or
a guardianship or a consérvatorship to make legal décisions of
iﬁCapacitatéd adults. There's not -- there's not that in this
case. Ahd if you look at the Adult Healthcare Consent Act, it
1is£s that in the order of priority, the sufviving spouse
would have the decision to make healthcare related decisions
and the same thing for the South Carolina Bill of Rights;of
Resident and Loﬁgterm Care Facilities. While it does not say
prionity-—~ does not list out priority like the Adult
Healthcare'Consent;Act does; it)doés say under a Bill of
Rights, a représentative is defined as the residents’ legal
guardian, committee or next of kin or other person acting as
an agent of the resident who does not have a legal appointed

guardian. Next of kin would be Mr. Alstori's wife. She's, I

mean she's alive, she's still alive, she's the one who brought

this lawsuit. She was the one who had the authority to make

healthcare decisions for her husband and she testified to that

in her affidavit.

So, I can go into the -- the wrongful death beneficiaries

being bound by the arbitration agreement, but I don't think we
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even have a valid arbitration agreement to begin with. You
know, we've handled over 200 of these nursing home cases and
arbitration comes up & lot and when there is a valid

arbitration agreément, we consent to arbitration, but that's

not what we have in this case here and, you know, we've.looked

at this and I just, we've spoken to dther lawyers who do this

type of work too, round tabled this and everybody agrees that
this is not an actual arbiﬁration agréemént.

THE COURT: Y'all should-havevinvited,meﬁ_

MR. BANNISH: Ifm sofry? o

THE COURT: You should have invited me.

MR. BANNISH: That's why we're here today. So, in a
nutshell, Your‘Héﬁor,;Mr. Alston's wife -— Mr. Alston's
daughter does not have any legal authority topbind_him_to
arbitration. She put him in the nursing home where he
developed the bed sores, but she éiﬂid; not have the authority to
bind him to arbitration. If she had a Power of Attorney that
gave her that decision -- that authority; we wouldn't be:herét
but she didnft; |

THE COURT: All right. I-want;thh of you to submit me
an Order within 10 days, -okay?

MR. BANNISH: Yes, Your Honor.

THE COURT: Do you need more than that? |

MR. WHITE: No, sir, Your Honors.

THE COURT: Send me a proposed deer. Okay, Send them
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if you would to Elizabeth electronically. Don't try to file
them. Don't try to file a proposed order, please. Okay.

MR. WHITE: Thank you, Your Honor.

(COURT IN RECESS)
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