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STATEMENT OF ISSUES ON APPEAL

Did the ALC err in deferring to an agency interpretation of S.C. Code Ann. Regs.
61-9 and S.C. Code Ann. Regs. 61-43 that in effect ignéres the mandate that large
concentrated animal feeding operations must obtain an NPDES permit prior to or
in conjunction with an agricultural animal permit, or else or obtain an exemption
via determination from DHEC that the permittee’s operation .has “no potential to
discharge?”

Did the ALC err in deferring to an agency interpretation of S.C. Code Ann. Regs.

61-43 that allowed DHEC to avoid mandated aspects of permit evaluation, thus

precluding meaningful review of agricultural animal permit applications?

Did the ALC err in imposing a burden upon Appellants to prove actual discharges

of pollutants into waters of the State by existing agricultural animal Vpermittees; .

when Appellants lack legal access to the properties of the existing permittees?

STATEMENT OF THE CASE

This a_pbeal concerns DHEC'-s.decision to approve three agricultural animal pérmits for
industrial poultry grdwing operations utilizing a total of eighteen poultry barns housing over two
million birds per year, all located on a 255-acre parcel notable for its onsite wetlands and streams
and topography that dr‘ops down to tHe Little River.. On November 30, 2016, thg South Carolina
Deparfment ofb» Health and Environmental Control (”Departmenf” or A”DHE‘C”) issued an
agricultural animal permit (”Permft"), 19,889-AG, to Heath Coggins Broilers (’)Permittee”) for
construction of six (6) poultry broiler bafns to grow 4.5 flotks of 237,600 broilers per year,

totaling 1,069,200 birds annually. (R. p. 1712). On December 14, 2016, the Department issued an
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agricultural animal ‘permit (“Permit”), 19,886-AG, to David Coggins Broilers (“Permittee”) for
construction of six (6) poultry broiler barns to grow 4.5 flocks of 162,000 broilers per year,
totaling 729,000 birds annually. (R. p. 1702). On December 21, 2016, the Department issued an
agriéultural animal permit (“Permit”), 19,889-AG, to Jim Young Broilers (I”Permittee") for
construction 6f six (6) poulfry broiler barns to grow 4.5 flocks of 237,600 broilers pe'r year,
totaling 1,069,200 birds annually. (R. p. 1707). All three Permits authorize large concentrated
feeding operations on property located between Lisbon Road and the Little River in the
Mountville area of Laurens County (“Property”).

Appellant South Carolinians for Regponsible Agricultural Practices (“SCRAP”) is an
unincorporated association made up of rﬁembers of the Mountville corhmunity in Laqrens
County. (R. p. 523, line 17 —p. 525, line 9). Mr. Charles Blackmon is a member and President of
SCRAP. (R. p. 527, lines 15-17). Mr. BIa‘ckmén owns or jointly owns sevén parcels surrounding
the Property. (R. p. 1214; R. p. 400, line 23 - p 401, Iine_i). Ms. Mary Basel and Ms. Margaret
Sparrow are members o'f SCRAP.. (R. p. 546, lines 2i-22; R. p. 567,‘ lines 21-23). Through a
corporate entity, Y_Dunlap Homeplace,-LLC, Ms. Basel and Ms. Sparrow jointly own ‘fo'ur parcels of
land Sﬁrrounding the Property. (R. p. 1214;R. p. 548, lines 12-14). Mr. Ross SteWart isa member

of SCRAP. (R. p. 601, lines 8-9). Mr. Ross Stewart owns two parcels of land on the eastern side -

of the Property. (R. p. 1214).

Mr. Blackmén, Ms. Basel, Ms. Sparrow, Mr. Stewart and others in the Mountvillé
community grew concerned about the adverse impacts of these new Permits upon their
corﬁmunity and their prc.)perty‘. They formed SCRAP for the burpbse of chaIIengiﬁg the Permits. ..
(R. p. 523,‘ Ii.ne 17 - R. p. 525, line 9). On December .15, 2016, Mr. Blackmon and SCRAP
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(“Petitioners”) filed a R'equest for Board Review (“RFR") seeking DHEC Board review of the
Department’s decision to issue the Permit to Heath Coggins Broilers. (R. p. 36-39). On December
28, 2016, Petitioners filed a RFR seeking DHEC Board review of the Department's'deciSion toissue
the Permit to David Coggihs Broilers. (R. p. 40-43). On January 4, 2017, Petitioners filed a RFR
seeking DHEC Board re'view of the Department’s .decisioﬁ to issue the Permit to Jim Young
Broilers. (R. p. 44-47). The RFRs were signed by 31 individuals, with Charles Blackmon listed first
as the contact person for the group. Other signato;ies included Mary Basel, Margaret Sparrow,
and Ross Stewart. (R. p. 43). All of the signatories Were members of South Carolinians for
éésponsible Agricultural Practice$ (“SCRAP”), and own property within two miles of these
proposed facilities. (R. p. 525, line 21 —R. p. 526, line 14; R. p. 526, lines 17-21). |

On January 18, 2017, the Department notified the Petitionel;s that the DHEC Board
declined to conduct a final review conference concerning the permits issued to David Coggins
Broilers.and Heath Coggins Broilers. (R. p. 72-73; R. p. 74-75).. On January 23, 2017, the
Department notified the Petitioners that the DHEC Board declined to conduct a final review
conference concerning the pérmit issued to Jim Young Broilers. (R. p. 76;77). On February 17,
2017, the Petitioners timely filed petitions for a contested case with the Administrative La'w tourt
Petitions for all three permits. (R. p. 79-113). On March 29, 2017, the Administrati_ve Law Court
(“ALC" or “Court”) grénted the Pa&ies’ joint motion to consolidate the cases for hearing
purposes. (R.p. 1-3). 'On}August 4,2017, bPermittees filed a motion for partial summaryjudément
as tb whether they must obtain a National Pollutant Discharge Eliminétion System permit to
operate their proposed poultry growing facilities. (R. p. 221-245). On August 10, 2017,

Petitioners filed their memorandum in opposition to. Permittees’ motion for partial sunimary



judgment. (R. p.246-293). Arguments concerning the motion, as well as a hearing on the merits,
were held before the Honorable Ralph King Anderson, Il on August 15-17, 2017. (R. p. 340 — p.
345; R. p. 372, Iipe 1 —p. 390, line 22). Proposed orders were submitted to the ALC on October
13, 2017. On November 30, 2017, the ALC entered an order granting Permittees’ motion for
partial summary judgment, rejecting Petitioners’ arguments on the merits, and approving the
permits with certain modifications. (R. p. 4-35). On December 27, 2017, Petitioners timely filed
a Notice oprpeal. o
'STATEMENT OF THE FACTS

In the Mopntville area of Laurens County, there are twelve existing poultry facilities
totali-ng approximately 50 poult'ry barns, all located along or near tributaries of the Little River.
(R. p.1212; R. p. 452, line 2 — p 454, line 25). Adding to this concentration of poultry facilities
.in the Mountville Community, Jim Young Broilers, David Coggins Broilers and Heath Coggins
Broilers individually sought permits to each construct an animal agricultu-ral facility comprised of
six p.oul_t‘ry barns to grow broiler chickens, for a total vof, eighteen néw .poultry barné,_ on an
approximately 255-écre tract on Lisbon Road in the Mouhtville_ aréa (“Property”). (R. p. 1496 —
1500; R. p. 1522; R. p. 1220 — 1225; R. p. 1245; R. p. 1213; R. p. 1337 = p. 1340; R. p. 1359; R. p.
769, lines '_10-14).

David éoggins_Broilers’ operation would cphfine 162,000 birds for 45 days during any
twélve-month pefiod. (R. p. 1218). David Coggins’ proposed barns are 45 feet wide ahd 600 feet
- fong, spaced 60 feet apart frpm one another. (R. p. 1218). According to David Coggins’
Headquarters Map within his Comprehensipe Nutrient Man.agement Plan (“CNMP”), there is a

stream ruhning across the back portion of the Property. (R. p. 1245). A delineated wetland is



located between this stream and the proposed barns. (R. p. 1245). Another stream flows into
the wetlands. (R. p. 1245). Behind David Coggins’ barns, the Property near the Little River slopes
stee.ply down to the River. (R. p. 1245; R. p.‘ 1256; R. p. 1214; R. p. 620, lines 3-21). Downslope
ditches or swales are located 164 feet from the proposed facility. (R. p. 1222). The Little River's

100-year floodplain is near David Coggins’ barns. (R. p. 1258).

Heath Coggins Broilers"obperation would confine 237,000 birds during a 45-day period in

any twelve-month period. (R. p. 1335). Heath Coggins’ proposed barns are 66 feet wide and 600

feet long, spaced 60 feet apaﬁ from one anothér. (R. p. 1335). According to Heath Coggins’

Headquarters Map within his CNMP, there are two streams running across the back portion of

the Property. (R. p. 1359). Anofher surface water stream is located quite close to the western

side of the barns. (R. p. 1359). A delineated wetland ‘s'its on the planned property line between

Heath Coggins’s facility and David Céggins' facility. (R. p. 1359). Behin_d Heath Coggins barns,

the Propefty near the Little Rivér slopes ‘steeply ddwn to the River. (R. p. 1362; R. p. 622, lines 8-

12). Downslope ditches or swales .ar.e lo.cated 135 feet from the propqsed facility. (R. p. 1338).

~ The Little River’s 100-year floodplain is near Heath Coggins’ proposed barns. (R. p. 1363).

Jivm Young Broilers’ operation would confine .237,600 birds during a 45-day period in any
twelve-m‘onth period. (R. p. 1495). | Jim. Yoﬁhg’s brobo;ed barns. are 65 feet wide and 600 feet
long, spaced 60 feet apart from one énother. (R. p. 1517). Behind Jim Young's barns, the
Property drpps in elevation By eighty (80) feet down to the Little River and its floodplain. (R. p.
1517; R. p. 605, lines 2-19). Maps included in Jim Young's CNMP show that an ephem'eral stream

—an old channel of the Little River - runs along the rear property line parallel to the Little River.-



(R: p. 1517; R. p. 1525; R. p. 624, lines 8-14). Delineated wetlands are located downslope near
the barns as well as a smaller stream that feeds into the wetlands. (R. p. 1525). Another
ephemeral sltream feeds into the wetlands. (R. p. 1525). Behind Jim Young’s barns, the f’rbperty
near the Little River slopes steeply down to the River. (R. p. 1517; R. p. 605, line 2 - p. 609, line
| 2). Downslope ditches or swales are located 113 feet from the pfoposed facility. .(R. p. 1497).
The Little River’s 100-year floodplain is near Heath CQggins’ proposed barns. (R. p. 1522).

The Department’s review of the above-stated permit applications is contained in written
permit ch‘ecklists. (R. p. 1666 — 1699). The purpose of these checklists is to provide for a
comprehensive review of the proposed sites and facilities. (R. p. 1157, lines 3 —13).

The Little River watershed is impaired due to excessive levels of fecal bacteria in the Little
River and its tributaries. (R. p. 863, line '7 — p. 867, line 16). ln‘2004, DHEC issued a Total
Maximum Daily Load for the Little River and its tributaries for the purpose of assessing the
watershed and exémining how to bring the watershed ir;to cdmpliance With the CIeavn Water Act
and South Carolina water qua.Iity regulations. (R. p. 863, line 7 — p. 867, line 16; R. p. 868, lines
2-9). The TMDL identifies poultry facilities as a béssible con'_cributor to the impairrhent of the
Little Rive.r watershed. (R. p. 1200, Iiné 9-p. 1202, line 6). The TMDL is still in effect. (R. p. 1199,
line 24— p. 1200, line 8). |

_ Altogethér, the Permittees’ proposéd operations will generate an estimated 3,886 tons

of manuré every year. (R. p.. 1533; p. 1429; p. 1296). The Permittees’ applications (é:lo not contain
plans fbr manure storage or treatment. (R. p. 1066, line 1 - p.‘1067, line 20). At sbme poinf in
the futuré, the Permittees plan to submit appli;ations to construct stacking 'sheds to store -

manure. (R. p. 1066, line 1 - p. 1067, line 20; R. p. 1218; R. p. 1335; R. p. 1495). Until stacking



sheds are constructed, Permittees may temporarily store manure outdoors for up to three days.
(R. p. 1218; R. p. 1335). All thfee Permittees propose to use a manure broker to haul some or all
of this manure offsite to apply to fields owned by third parties. (R. p. 1135, line 5 —p. 1137, line
17). DHEC lacks oversight as to where this manure will be land applied. (R. p. 1167, line 3 —p.
1168, line 15). The manure could be land applied within the Little River watershed or elsewher‘e.
(R. p. 1135, line 5 — p. 1137, line 17).

REGULATORY OVERVIEW

S.C. Code Regs. 61-43 Part 200 governs the permitting of poultry growing facilities in
Soyth Carolina. The relevant stated purposes of Part 200 are:

1. To establish standards for the growing or confining of animvals, processiﬁg of
animal manure and other animal by-producfcs, ~and. to protect the
environment, and the health and welfare of the citizens of The State from
pollutants generated by thi; process.

_ S To establish criteria for animal facilities ... location as they relate to protection
of the environment and public health. ... S.C. Code Regs. 61—_43.200.10(A).

Under the agri‘cultural animal permitting regulation, an applicant must submit an Animal
Facility Manaéement Plan that cohtains the facility’s National. PoII‘utant Discharge Elimination
System Permit, if applicable. S.C. Code Regs. 61443_.200.50(8)(2)(a). The An‘imal Facility
Management Plan must also include, among other things, facility lqcation maps showing
topography; adjacent surface wafer bodies; the 100-year floodplain; soil types; an ‘odor
abaterﬁent .pIan; and plans for manure storage structures. S.C. Code Regs. 61-43.200.50(B)(2)(i);
200.50(B)(4) and (8).

| As part of its decision-making process, the Department must “act on all perfnits to

prevent, so far as reasonably possible considering relevant standards under state and federal
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| laws, an increase in pollution of the waters and air of the State from any new or enlarged
sources.” S.C. Code Regs. 61-43.200.70(E). Further, S.C. Code Regs. 61-43.200.80 sets forth
minimum setback distances. At a minimum, a facility must be located 100 feet away from waters
_of the State, including intermittent ahd ephemeral streams.! Id. at (A)(2). A facility must be
located at least 50 feet from a densIope ditch or swale.? Id. at (A)(3). A facility cannot be
located in a 100-year floodplain. /d. at (A)(4). If a facility’s normal production animal live weight
is greater than 500,000 pounds, the facility must be at least 400 feet from the lot line of property
owned by another person. Id. at (A)(6). In addition, the Department, on a case-by-case basis,
“may impose additional o.r more stringent requirements fdr the man.agement, handling,
treatment, storage, or utilization of animal manure and other animal by-products.” S.C. Code
Regs. 61-43..200.140(81). 'Cartain situations trigger mandatory evaluation by DHEC for additional -
or more 5fringent requirements, such as facilities propased to be located upstream of an
" impaired waterbody. /d. at 140(C).

S.C; Code Regs. 61-43.200.70(F) makes clear thatr mi_nimum setback distahces specified
Within SC Code Regs. 61-43 ar'e._minimum distaaces that DHEC may increase on a case by case
~ basis. In determining whether additio.nal setbacks.are necessary, the Départment is mandated
to evalu‘ate the proposed site applymg a nonex;lusive list of factors:
Pro*imity to 100-year floodplain;
Geography and soil types on the site;
Location in a watershed; :
Classification or impairment of adjacent waters;

Proximity to a State Designated Focus Area; Outstandmg Resource Water
Heritage Corridor; Historic Preservation District; State Approved Source Water

I N

! An exception does eX|st if a permanent vegetative water quality buffer is established and mamtamed
21d.



Protection Area; state or national park or forest; state or federal research area;
and privately-owned wildlife refuge, park or trust property;

6 Proximity to other known point source discharges and potential nonpoint sources;

7 Slope of the land;

8. Animal manure application method and aerosols;

9. Runoff prevention;

10. Adjacent groundwater usage;

11. Down-wind receptors; and

12. Aquifer vulnerability.

S.C. Code Regs. 61-43.200.70(F).

If a facility is classified as a concentrated animal feeding operation under'S.C. Code Regs.
61-9, an animal agricultural permit shall have a term of no more than five years. S.C. Code Regs.
61-43.200.70(1).

In addition to the requirements set forth within Part 200, S.C. Code Regs. 61-43.200.40
explicitly states that the State’s permitting requirements for concentrated animal feeding
operatiohs (“CAFO”) as defined by and contained in Regulation 61-9 are “referenced throughout”
Part 200 and “may apply to facilities covered under this regulation.” S.C. Code Regs. 6‘1—43.
200.40(D). S.C. Code Regs. 61-9 pertains to National Pollutant Discharge Elimination System
(“NPDES”) permits issued under the'authority of the federal Clean Water Act and the South .
~Carolina Pollution Control Act. In 2003, the State of South Carolina adopted the U.S. .
-Environmental Protection Agency’s (“EPA”) NPDES regulations applicable to CAFOs, promulgated

in 2003. Vol. 27-12 S.C. ReG. 50 (Dec. 26, 2003).
In its explanation of need for the CAFO NPDES rule, the EPA stated that “the agricultural
~ sector including crop production, pasture and range gfazing, concentrated and confined animal

feeding operations, and aquaculture is the Ieading contributor of pollutants to identified water

. quality impairments in the Nation's rivers and streams.” 68 FED. REG. 7176, 7181 (Feb. 12, 2003).



The leading pollutants impairing surface water quality in the United States ... include nutrients,
pathogens, sediment/siltation, and oxygen depleting substances. /d. These pollutants can
originate from a variety of sources, including the animal production indUstry. Id. Addressing
poultry farms, the EPA statgd that “dry poultry operations continue to contaminate surface water
and ground water because of rainfall coming in contact with dry manure and litter that is stacked
in exposed areas; accidental spills such as from egg-wash facilities and drinking wéter lines;
improper handling of large numbérs of mortalities; and improper land application of litter.” 68
FED. REG. 7176, 7192 (Feb. 12, 2003).

The NPDES program regulates “discharges”? or “discharges of a polluta;}t”4 from a “point
source” into waters of the State. S.C. Code Regs. 61-9.122.1(g). “Point source" means any.
dis.cernib‘le, confined and discrete céhveyance, including, but not limited fo, any pipe, ditch,

channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal

feeding operation or vessel, or other floating craft, from which pollutants are or may be

discharged.” (emphasis added). .Thus, a.CAFO islby definition deemed to be a “point sdurce” from
which ag;icultur‘al waste, biological materials, and sediment ére or may be disc'harged. As such,
animal agricultural facilities.tha‘t meet the definition of a CAFO are required to-;jbtain a NPDES
permit for discharges or p‘otential discharges. S.C. Code Regs. 61-9.122.1(b)(4)(i); SC Code Regs.
© 61-9.122.23(a). “Once an operatfon is defined as a CAFO, tHe NPDES.requiremer'\ts for CAFO

apply with respect to all animals in confinement at the operation and all manure, litter, and

3 The word “discharge” is defined as “any discharge or discharge of any sewage, industrial wastes or other wastes
into any of the waters of the State, whether treated or not.” S.C. Code Regs. 61-9.122.2(b).

4 The phrase “discharge of a pollutant” is defined in relevant part as “[a]ny addition of any pollutant or combination
of pollutants to waters of the State from any point source.” S.C. Code Regs. 61-9.122.2(b). “Pollutant” means in
relevant part “... solid waste, ... sewage, ... chemical wastes, biological materials, ... sand, ... and agricultural waste
discharged into water.” /d. »
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process wastewater generated by those animals or the production of those animals, regardless
of the type of animal.” S.C. Code Regs. 61-9.122.23(a).

To be deemed a CAFO as defined within S.C. Code Regs. 61-9.122.23, thg definition of an
“animal feeding operation” (“AFQ”) must first be met, followed by tiered éategories of AFQOs
triggered by the size of the operation. .S.C. Code Regs. 61-9.122.23(5)(1) and (2). An “animal
feeding operation” is “a lot or fa_.cility (other than an aquatic animal production facility) ... where
the following conditions are met:

(A) Animals (other than aqﬁatic animals) have been, are, or will be stabled or
confined and fed or maintained for a total of 45 days or more in any 12-month

, periqd and

(B) Crops, vegetation, fqrage growth, or post-harvest residues are not sustained
in the normal growing season over any portion of the lot or facility. S.C. Code
Regs. 61-9.122.23(b)(1). - '

Whether an “animal feeding operation” is a CAFO then turns or-ywhether the operations
meet any Qf t.he foIIowiﬁg definitioné: 1) a Large CAFO; 2) a Mediun;l CAFQ; or 3) a Small CAFO.
An “animal feeding operg_tion” »for production of broilers is a Largé CAFO if'it confines 125,000 or
more birds per year. SC Code Regs. V61-9.12’2._23(b)(4)(x). An “animal fgéding operation” for
produétién of broilers not using a liquid rﬁanqre handling system is a Medium CAFO if it confines
37,500 to 124,999 birds annually m pollgtants are either discharged into waters of the State
" through a man-made conveyance or dis’charged directly into waters of the State. 5.C. Codé Regs.
61-9.122.23(b)(6)(i)(l) and (ii) ‘(emphasis added). A Small CAFO is an ”‘an'imal»»feeding operation”
that is not a Medium CAFO@ is designated as a CAFO “upon determining that it is a significant

" contributor of pollutants to waters of the' State. S.C. Code Regs. 61-9.122.23(b)(9) and (c)

(emphasis added). Thus, an AFO confining 125,000 or more birds during a 45-day period at any
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one time in a given year is deemed a Large CAFO that must obtain a NPDES permit regulating its
facility operations. S.C. Code Regs. 61-9.1.22.23(b)(4) and ‘(d)(l). For Large CAFQOs, the regulation
recognizes that a discharge of pollutants may occur, thereby triggering a mandatory requirement
to obtain a NPDES permit. An AFO confining less than 125,000 birds can only be deemed a.CAFO
if the facility will in fact discharge pollutants into waters of the State or is determined to be a
significant contributor of pollutants to waters of the State.

The rule imposes upon Large CAFOs a duty to apply for a permit in order “to identify and
ultimately to prevent actual unauthorized discharges ....” 68 Fep. ReG. 7176, 7201 (Feb. 12, 2003).
" The EPA explained that this duty to apply was justified due to the unique characteristics of CAFOs
and a historical record of CAFOs failing to report discharges or ignoring altogether NPDES
permitting requirements. /d. The requirement that a Large CAFO obtain a NPDES permit can be
avoided if the Large CAFO requests and receives from DHEC a determination that the CAFO “has
no potential to discharge manure, litter, or process wastewater.” S.C. Code Regs. 61-
9.122.23(d)(2). In making this determination, DHEC must:

... consider the potential for discharges from both the production area and any -

land application areas. The Department must also consider any record of prior

discharges by the CAFO. In no case may be CAFO be determined to have “no

potential to discharge” if it has had a discharge within the 5 years prior to the date

of the request submitted under paragraph (f)(2) of this section. For purposes of

this section, the term “no potential to discharge” means that there is no potential

for any CAFO manure, litter, or process wastewater to be added to the waters of

the State under any circumstance or climatic condition. S.C. Code Regs. 61-9.

122.23(f)(1).

The term "no potential to discharge" should “be narrowly interpreted and applied by

permitting authorities.” 68 FED. REG. 7176, 7202 (Feb. 12, 2003). “This provision is intended to be

a high bar that excludes those Large CAFOs from having an NPDES permit only where the CAFO
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can demonstrate to a degree of certainty that they have no potential to discharge to the waters
of the United States.” /d. The EPA provided an example of such circumstances:

a CAFO that meets the following conditions might be able to demonstrate no

potential to discharge: (1) Located in an arid or semi-arid environment; (2) stores

all its manure or litter in a permanent covered containment structure that

prevents wind dispersal and precipitation from contacting the manure or litter; (3)

has sufficient containment to hold all process wastewater and contaminated

storm water and (4} does not land apply CAFO manure or litter because, for

example, the CAFO sends all its manure or littér to a regulated, offsite fertilizer

plant or composting facility. 68 FED. REG. 7176, 7202 (Feb. 12, 2003).
Before the Department makes a determination as to whether a Large CAFO has no potential to
discharge, the Department must provide pubI‘ic notice of the request along with the factual basis
upon which the request is based and the procedure for reaching a determination. S.C. Code Regs.
61-9.122.23(f}(3). The Department’s determination must be based upon the administrative
record. /d. The public notice and comment process is intended to prevent any State abuse of a
“no potential to discharge” determination to the extent that a State merely rubber stamps a
request to avoid permitting. 68 FeD. REG. 7176, 7203 (Feb. 12, 2003).

Absent this determination, a large CAFO must apply for an NPDES permit. S.C. Code Regs.
61-9 Part 122.23(d)(1). A new Large CAFO must obtain an NPDES individual permit or general
permit 180 days prior to commencing operation. S.C. Code Regs. 61-9.122.23(d)(1) and (g)(4). A
“general permit” is an NPDES permit written by DHEC to regulate a category of discharges within
an identified geographicai area. S:C. Code Regs. 61-9.122.2(b); S.C. Code Regs. 61-9.122.28(a)(1).
If the Department has not issued a general permit for CAFOs, then the CAFO must obtain an

individual permit. S.C. Code Regs. 61-9.122.23(d)(1). Pursuant to S.C. Code Regs. 61-

9.122.1(d)(2), federal regulations im'plémenting the Clean Water Act serve as minimum technical
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standards that the Department must use to determine requirements to include within an
individual or general permit.

A CAFO NPDES pe.rmit must contain effluent limitations intended to achieve water quality
standards. S.C. Code Régs. 61-9.122.4(a); S.C. Code Regs. 61-9.122.43(a); S.C. Code Reés. 61—
9.122.44(a)(1). For CAFO production areas, “new soﬁrce” CAFOs are prohibited from discharging
manure, litter, or process wastewater into waters of the State. 40 C.F.R. § 412.46(a). Any permit
issued to a CAFO must include a nutrient management plén that, at a minimum, contains
practices and procedures necessary to:

(i) Ensure adequate storage of manure, litter, and process wastewater,
including procedures to ensure proper operation and maintenance of the
storage facilities; _ :

(ii) Ensure proper management of mortalities (i.e., dead animals) to ensure
that they are not disposed of in a liquid manure, storm water, or process
wastewater storage or treatment system that is not specifically designed

' to treat animal mortalities; '

(iii) Ensure that clean water is diverted, as appropriate, from the production
area; . . '

(iv) Prevent direct contact of confined animals with waters of the United
States; ' ‘

(v) Ensure that chemicals and other contaminants handled on-site are not
disposed of in any manure, litter, process wastewater, or storm water
storage or treatment system unless specifically designed to treat such
chemicals and other contaminants;

(vi) Identify appropriate site-specific conservation practices to be
implemented, including as appropriate buffers or equivalent practices, to
control runoff of pollutants to waters of the State; v ‘

(vii)  Identify protocols for appropriate testing of manure, litter, process
wastewater, and soil; ' -

(viii)  Establish protocols to land apply manure, litter, or process wastewater in
accordance with site-specific nutrient management practices that ensure
appropriate agricultural utilization of the nutrients in the manure, litter, or

_ process wastewater; and ,

- (ix) ldentify specific records that will be maintained to document the
 implementation and management of the minimum elements described in
paragraphs (e)(1)(i) through (e)(1)(viii) of this section.
S.C. Code Regs. 61-9.122.42(e)(1).
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The CAFO must also perform regular visual inspections of the production area and comply with
detailed record keeping obligations. 40 C.F.R. § 412.37. The permit must include ad&itional or
more stringent limitations or conditions necessary to “control all pollutants or pollutant
parameters (either conventional, nonconventional, or toxic poIIUtants) which the Department
determines are or may.be discharged at a Iével which will cause, have the reasonable potential
to cause, or contribute to an excursion above any State water qual_ity standard, including State
narrative c_riferia for water quality." S.C. Code Regs. 61-9.122.44(d)(1)(i). A permit cannot be
issued lf “the impolsition of conditions cénnot énsure compliance with the ap_plicéble water
quality requirements” of the State. S.C. Code Regs. 61-9.122.4(d).
STANDARD OF REVIEW

An vappellate court méy reverse or modify the decision of the Administrati\}e' Law.Court if
”sub.stantial rights of the appellant have been prejudiced because the administrative findings,
inferehces, conclusions, or decisions are ... in violation of constitutional or statutory provis;ions
“or.affected by' other error of law.” S.C. Code Ann. § 1-2.3—380. Th'is Court “may reverse or modify
decisions that are controlled by an er.ror of law or are clearly erroneous in view of t.he substantial
evidence on the record és a whole.” CaréA//iance Health Servs. v. S.C. Dep't of Re\)enue, 416 S.C.
484,488,787 S.E.2d 475, 477 (2016). The construction of a regulation is a question of law subject
| to de novo review. Sierr‘a Club v. S.C. Dep't of Health & Envtl. Control, 414 S.C. 581, 593, 779

S.E.2d 805, 811 (Ct. App. 2015).
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ARGUMENTS

In this appeal, Appellants assert that the ALC impermissibly interpreted S.C. Code Regs.
61-43 Part 200 and S.C. Code Regs. 61-9 Part 122.23 in a manner that essentially erases clearly
mandated regulatory requirements imposed upon DHEC in evaluating agricultural animal permits
and in administering -the. Department’s NPDES program. Prior to or in conjunction with the
application process to obtain an agricultural animal permit, the applicant proposing to operate
what amounts to a Lavrge CAFO must seek coverage under a CAFO NPDES permit or obtain an
exemption by Showing‘the prop.osed faci_lities has “no potential to discharge.” S.C. Code Regs.
61-43.200.50(8)(2)(3); SC Code Regs. 61-9.122.23(d)(1) and (2). Further, within S.C. Code Regs.
- 61-43 Part 200, DHEC's permit decision-making process includes a mandate to act on permits to
prevenf an increase in polluti.On, so far és reasbna_bly possible considering relevant state and
federal standards. S.C. Code Regs. 61-43.200.70(E). For proposed facilities located upstream of
an impaired Waterbody, DHEC must evaluate the pérmit ap‘plication fo.r additional ér mdre
stringent requireme‘nt-s. S.C. Code'Régs. 61-4.3.200.1404(C). Under Part 200.70(F), DHEC must
apply a non-exclusive list of factors to e\}aluate_whéther the facility should be subject fo setback
distances above the‘mi‘nimumbsetbacks covntain’ed in the regulation.

The Department avofds these obligations based upon an erroneous interpretation of the
of bdth S.C. Code R(.eigs. 61-43 and 61—9vthat in effect nullifies the requirement that Large CAFOs
must seek coverage undber a CAFO NPDES permit and nullifies the. Deﬁartment's_ mandated
obligations to provide meaningful review of an application fqr an agricultural animal permit. The
ALC deferred to the bepartment’s interpretation of 5.C. Code Regs. 61-9 and 61-43. However,

regulations must be interpreted with the presumption that their provisions are intended to
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accomplish something. F/orence Cty. Democratic Party v. F/ore‘rlwe Cty. Republican Party, 398 S.C.
124,128,727 S.E.2d 418, 420 (2012). Because the plain Iangdage of the regulations at issue are
contrary to the Department’s interpretation, this Court should reject DHEC's interpretation and
reverse the ALC’s decision. Kiawah Dev. Partners, Il v. S.C. Dep’t of Health & Envt’l Control, 411
S.C. 16, 32-33, 766 S.E.2d 707, 717 (2014). DHEC must comply with the law in furtherance of the
public interest, not ignore it. Sierra Clubv. S.C. Dep't of Health & 1;'_nvt/. Control, 414 S.C. 581, 621,
779 S.E.2d 805, 825 (Ct. App. 2015).

1. THe ALC erred in interpreting S.C. Code Regs. 61-43 and S.C. Code Regs. 61-9 in a manner
that rendered meaningless the regulatory duty of Permittees to apply for a CAFO NPDES
Permit. & '
Under the agriculfural animal permitting regulation, an applicant seeking an agricultural

animal permit must submit an Animal Facility Management Plan that contains the facility’s
National Pollutant Discharge Elimination Systemv(”NPD’ES”) Permit, if applicable. S.C. Code Regs.
61-43.200.50(B)(2)(a). The Depaftment’s permit review‘ checklist for agricultural animal permit
applications requires evidence» of payment of a fee for an NPDES permit if the proposed facility
is a Largé CAFO. D.HEC_(.)00908. If the proposed agricultural animal facility is classified as a
concentrated animal feeding operation under South Carolina’s NPDES regulations, then ’the
agricultural animal permit must contain a term of no more than five years. S.C. Code Regs. 61-
43.200.70(t). Clearly then, S.C. Code Regs. 61-43 contemplates that, for applicants whose
pr‘oposed animal facility meets the defiﬁif};n of a “concentrated animall feeding 'operation.,”
DHEC's review -process .for an agricultural animal facility must include compliance with

requirements under S.C. Code Regs. 61-9 concerning NPDES permits for concentrated animal

feeding operations (“CAFQ”) prior to the issuance of an agricultural animal permit.
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The ALC correctly found that Dav}d Coggins Broilers, Heath Coggins Broilers and Jim Young
Broilers are Large CAFOs as defined in S.C. Code Regs. 61-9.122.23(b)(4). (R. p. 7). Each of the
Respondents’ proposed operations that will handle manure in a manner other fhan a Ifquid
manure handling system and confine and feed or maintain over 125,000 broilers for 45 dayg or
more in any 12-month period. (R. p. 1218 (David Coggins Bfoilers’ Comprehevnsive Nutrient Plan
stating that the operation would confine 162,000 birds during a'45-day period in any twelve
month period, with 27,000 in each of the six proposed barns; approximately 4.5 flocks will be
raised per year, each flock grbwn for 8-9 weeks)); (R. p 1335 (Heath Coggins Broilers’
Comprehensive Nutrient Plan stating that the operation would confine 237,000 birds during a
45—day pefiod in any twelve month period, with 35,000 in each of the six broposed barns;.
approximately 4.5 ﬂo,cks will be raised each yeaf, each grown for 8-9 weeks)); (R. p. 1495 (Jim
Young éroilers’ Comprehensive Nutrient Plan stating that the operétion would confine 237,600
birds during a 45-day period in a.ny twelve month period, with.39,600 in éach of the si;( proposed
barng; approximately 4.5 flocks will be raised each year, each grown for 8—9 weeks)). Large CAFOs
must V.seek coverage under a NPDES permit u_nless the CAFO requests and r.eceive.s._ a

Vdetermination from DHEC that there is “no potential to discharge.” SC Code Regs. 61-9.
122.23(d)(1).and (2). However, no such request was méde by the Lar_gé CAFQs iﬁ this éase, and
DHEC made n.o such determination, much less in compliance with .prc‘>cedure set forth in S.C. Code
Regs. 61-9.122.23(f)(3)..

In response, Respondents asserted bellow that DHEC is not requjred to determine
whefher the proposed operations have “no potential to discharge” becau_se agricultural animal

facilities operate under a “no-discharge” standard under S.C. Code Regs. 61-43.200; thefefore,
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“animal facilities do not require NPDES permits because no discharge should occur.” (R. p. 181).
The ALC accepted this rationale, stating that “the Department’s application of Regs. 61-43 [sic]
in keeping with the regulation of CAFOs under the NPDES provisions is entitled to deference.” (R.
p.9). The ALC elaborated on DHEC’s explanation by adding that the agricultural animal regulation
should be read in conjunction with the NPDES regulation to mean that agricultural faéilities only
‘discharge’ poIIutant§ into waters of the State if the discharge is made through a coﬁveyance or
if surface runoff from these facilities is deliberately chaﬁneled into waters of the State.” (R. p.
10). Because agricultural animal facilities are subject to a “no-discharge” agricqltural animal
permit, the ALC upheld DHEC's position that the “no-discharge” standard within S.C. Code Regs..
61-43 Part 200 ahounts to “an inherent determination that the facilities have no ‘potential to
dischargé’ in keeping with Regé. 61-9.122.23(f).” (R. p. 10). The Court found that an issued
agricultural animal permit ”i; éongruous with the requirements of Regs. 61-9.122.23 that'the
Department determine whether Respondents’ facilities have no potential to discharge manure,
litter, or process wastewater.;' Résbectfully, the ALC’s conclusions are affected with errors of
law;

Interpreting and applying statutes and regulations administered by an agency is a two-
step process. Kiawah Dev. Partners, Il v. S.C. Dep't of Health & Envtl. Control, 4115S.C. 16, 32-33,
766 S.E.Zd 707,717 (2014). First, a court must determine whether the language of a sfatute or
regulation diréctly speaks to the issue. /d. If so, the court must utiblize the clear meaning of the
statute or regulation. /d. If the plain language of the regulation is contrary to the agency’s
interpretation, a court will reject the agency’s interpretation. Brown v. Bi-Lo, Inc., 354 S.C. 436,_

440, 581 S.E.2d 836, 838 (2003). “If the statute or regulation ‘is silent or ambiguous withvrespect
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to the specific issue,” the court then must give deference to the agency's interpretation of the

statute or regulation, assuming the interpretation is worthy of deference.” Kiawah, at 33, 717.

Hére, DHEC takes the position that its notice of determination that a “no-discharge”
agricultural animal permit will be issued to the Respondents constitutes a determination under
S.C. Code Regs. 61-9.122.23(d)(2) that Permittees are ndt required to seek coverage under an
NPDES permit. (R. p. 9). Under S.C. Code Regs. 61-9.122.23(d)(2)v, Pérmittees “need not seek
coverage under an NPDES permit otherwise required ... once the owner or operator has received
from the Departmenf notification of a determination under paragraph (f) of this section that the
CAFO has ‘no pofential to dischérge’ manure, litter, or process wastewater.” The ALC accepted
DHEC’S position that the issuance o_f a “no-discharge”. agricu!t‘ural animal permit constitutes
DHEC's determinatién that the Permittees’ facilities have “no poténtial to discharge.” The ALC

erred, for the term “no-discharge” is plainly different from “no potential to discharge.”

The word “discharge” is not defined withiﬁ S.C. Code Regs. 61-43; nor it is defined within
the South C-arolina Pollution Control Act, under which Regu‘Iation 6.1-43 was‘promulgated. The‘
plain meaning of ”discharge" is the action of “allowing (a liquid, gas or other substance) to flow
out from where it has beéh confined. New OXFORD AMERICAN DICTIONARY, 494 (3 ed. 2010). “No-
disch’arge" then means the prohibition of allowing a substance to flow out from where it has
been confined. Put in context within Regulation 61-43, a requiremeht of the permit is that the
permittee is prphibite_d from aischarging pollutants into sgrface waters and groundwaters of the
State. S.C. Code Regs. 61-43 Part 200.140(A). “No-discharge” is a term of permit compliance. It

does not mean that actual discharges will never occur. In contrast, “no potential to discharge” is -
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a broader term used differently than the “no-discharge” performance standard for an'imal
agricultural permits. As defined within S.C. Code Regs. 61-9.122.23, “no potential to discharge"
means “that there is no potential for any CAFO mahure, litter, or process _wastewéter to be added
to waters of the State uﬁder any circumstance or climatic condition.” S.C. Code Regs. 61-
9.122.23(f)(1). ”Pdtential” is ordinarily defined as “the possibility of something happening or of
sofneone doi.ng something in the future.” New OXFORD AMERICAN DICTIONARY, p. 1368 (3™ ed. 2010).

n o

Having “no potential to discharge” is a higher bar than “no discharge.” “No-discharge” is a permit

performance'stand_ard stating that compliance means ﬁo release of wastes or pollutants. “No
‘pote.ntial to discharge" is the standard that an applicant must meet in order to Ee exempt from
an NPD.ES permit. It means that there is no possibility that a release of wastes of pollutants could
occur “under any circumstance or climatic condition.” A person can éccept a permit that requires

“no-discharge,” but that does not mean that a person’s permitted operations have absolutely

“no potential to discharge.”

DH.EC asks this Court to read “no discharge’; as identical to “no potential to discharge,”
.c'ontrary to the well-established rule of statutory 'constrqction that “no word, clause, sentence,
provision or part shéll be rendered s.urplusage, or superfluous ...." CFRE, L'L(.; V. \Greenvrille Cty.
Assessor, 395 S.C. 67, 74, 716 Sl.EI.Zd 877, 881 (2011). By accepting DHEC’§ rationale, the ALC in
effect rendered “no potvential to discharge” as meaningless. If ”nc.).—discha"rge” means the same
as “no potential to d'ischarge,” ‘;hen the entirety of S.C. ‘Code Regs. 61-9.122.23(f) is treated as if
it does ‘not ékist. Thé “no potential fo dischargé".provisions of S.C. Céde Regs. ﬁu_st have intended
“to have regulatory effect. See CFRE, LLCv. Greeﬁville Cty. Assessor, 395 S.C. 67, 74, 716 S.E.2d
877; 881 (2011) (“the General Assembly obviously intended the statute to have some efficacy, or

21



the legislature would not have enacted it into law."). The ALC erred in ruling that “no-discharge”
and “no potential to discharge” are interchangeable tefms. DHEC’s interpretation is not entitled
to deference bécause it is plainly contrary to both S.C. Code Regs. 61-43.200 and S.C. Code Regs.
61-9.122.23. Courts “defer to an agency interpretation unless it is arbitrary, capricious, or

manifestly contrary to the statute.” Kiawah, 411S.C. 16, 34-35, 766 S.E.2d 707, 718 (2014).

Furthermore, S.C. Code Regs. 61-43 does not and cannot replace the State's'CAFO NPDES
regu|ations. Under S.C. Code Regs. 61-9.122.23(d)(1), CAFOs must obtain an NPDES per.mit. A
Large CAFO may qualify for an exemption only if it seeks and obtégns a determination from DHEC
that the pr.oposed operations have ”np potential to discharge.” Id. at (d)(2). Part 122.23 does
not exempt a Large CAFO whb has obtained an agricultural animal permit. Had there been such
an exembtion, the State’s CAFC NPDES regulation would have unlawfully fallen below the
minimunﬁ requirements of the Clean Water Act. .33 u.s.C. § 1370. For animal féeding operations
other than those that meet the .définitionvof a Large CAFO, a State’s non-NPDES program may
réquire fneasures_th'at.avoi‘d .t“heir designation as a Medium or Small CAFO. See 68 FeD. ReG. 7176,
7232 (Feb. 12, 2003)', In this regard, DHEC's issuance of a “no-discharge” agricultural abnimal
‘ |:;ermit may indeed eliminate.some agricultural animal operations from the duty to obtain an
NPDES Permit. But the Pe‘rmittees here are unquestionably Large CAFOs who must seek coverage

under a CAFO NPDES permit or else demonstrate “no potential to discharge.”

if the plain language of S.C. Code Regs. 61-9 and 61-43 are not enough to defeat DHEC's
position, evidence in the record shows the Department’s view is merely a post hoc rationalization

that should be rejected by this Court. Attached to DHEC’s letters to concerned citizens
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announcing its decision to issue thé agricultural animal permits is a response to citizen inquiry as
to why the Permittees are not deemed to be CAFOs. (R. p 1662-1665). DHEC explained away
the question, stating that “[a]ccording to state law, an animal feeding operation (AFO) can only
bé designated as a CAFQ if the Department, after considering other factors, inspects the AFO and

determines the AFO is discharging a regulated pollutant or pollutants that is determivned tobe a
significant contributor to downstream or adjac'ent. waters.” (R. p. 1662 — 1665). DHEC cited to

S.C. Code Regs. 61-9.122.23(c) as the basis for its explanation. (R. p. 1664).

The designation process thqt DHEC referred to applies to Medium and Small CAFOs, not
Large CAFOs like the Permittees. Under S.C. Regs. 61-9.122.23(b)(6), a Medium CAFO is defined
as an AFO that mgets a certain threshold of the number of confined birds and that has been
desigv nated by DHEC as a CAFO. Similarly, a Small CAFQO is Qefined as an AFO that is not arMedium
CAFO 'ahd is desigvnated by DHEC as a CAFO. S.C. dee Regs. 61-9.122.23(b)(9), (e'mphasis added).
Although Part 122.23(c) states that DHEC ”may»designate any AFO és a CAFO upon determining
thatitisa sigﬁificant contributor pf pollutants to waters of the Stéte,” wheh read in ‘Iight of the
definition of a Lafgé CAFO, it is clear that Med,i_"um and Small CAFOs are fhe 'only.categories of
CAFO that are subject to '%d_eéignation.." Compare S.C. Code Regs. 61—9.122.23(b)(4) with (b)(6)
and (b)(9). ‘Responden.ts are animal feeding operations confinihg over 125,000 chickens during a
45-day period in any given tw'élve-month period; therefore, they are, by definition, Large CAFOs.
S.C. Code Régs. 61-9.122.23(a)(4). As aLarge CAFO, no furthgr inquiry i>s made i_nto whether it “is
a significant contributor of quutan'gs to waters of the State.” Id. at (c). In other words, Large

CAFOs are defined as such, not “designated.” The Department is charged with implementing S.C.
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Code Regs. 61-9.122.23, not avoiding its reach by relying on a designation process plainly

inapplicable to Large CAFOs.

Compounding the error is the ALC's conclusion that Appellants “elevate form over
substance” because none ofthé Respondents actually propose to discharge pollutants through 5
conveyance or channel into waters of the Stafe,S and Appellants failed to prove that Respondents
inténded to or would discharge pollutants into waters of the State. ALC Op. pp. 7-8. Appellants

‘need not demonstrate that Respondents’ facilities would convey or chgnnel pollutants, for CAFOs
are, by definition, point sources of pollutaﬁts. A “point soufce” is defined as “any discernible,

, confined, and discrete conveyance, including but not limited to,' any pipe, ditch, channel, tunnel,

conduit, well, discrete fissure, container, rolling stock, concentrated animal feeding operation,

vessel, or other floating craft from which pollutants are or may be discharged.” S.C. Code Regs.

61—‘9.122.2(b)‘(emphasis adde;d). Further, Appellants need not prove that Respondents’will
discharge or intend to discharge pollutants. Under the express language of S.C. Code Regs. 61-
9.122.23(3), CAFOs “are poiht sources that require NPDES permits for discharges or Qotentiéi
discharges.” (erﬁphasis added). Large CAFOs such as the Permittees’ operations have a duty to
applyfor a NPDES Permit unless the Respondents demonstrate that their propdsed facilities have
“no potential discharge;" S.C. Code Regs. 61-9.122.23(a) and (f)(2). The NPDES CAFO Regulation
seeks to prevent pollution by Large CAFOs by imposing a duty to apply.fora NPD.ES permit, which

can only be avoided if DHEC determines that there is “no potential to discharge.”®

5 See also R. p. 1162, line 6 —'p. 1163, line 12 for testimony from the DHEC permit reviewer suggesting that CAFOs

are not point sources. ’

® The Permittees have not submitted to DHEC information specific to a request for any determination of “no potential
to discharge.” Even so, evidence in this record shows a “potential to discharge.” David Coggins’ proposed facility is
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To the extent that the ALC suggests that requiring Respondents to seek coverage under a
CAFO NPDES permit “elevates form over substance” because the performance standard for an.
NPDES permit is the same as an agricultural animal permit,' the ALC is mistaken. An agricultural
animal permit and a CAFO NPDES permit both conta.in é ﬁo—discharge requirement. However,
the federal best ma.nager.nent practices promulgated ‘as effluent standards for CAFOs are
intended to be the absolute minimum that States muét apply and enforce via a general permit or
site;specific individual permits written and issued by DHEC. 33 U.S.C. § 1370; see Mich. Farm
Bureau v. Dep't of Envtl. Quality, 292 Mich. App. 106, 130-3i, 807 N.w.2d 866, 884 (2011) (gtating
that a state which adm.inisters ;lts-own NPDES program may adopt discharge standards_and

effluent limitations that are more stringent than the federal standards and limitations). A State

located on Property with a stream running across the back portion. (R. p. 1245). A delineated wetland is located
between this stream and the proposed barns. Id. Another stream flows into the wetlands. /d. Similarly, Heath
Coggins’ proposed fécility is located on Property with two streams running across the back portion. (R. p. 1359).
Another surface water stream is located quite close to the western side of the barns. Id. A delineated wetland sits
on the planned property line between Heath Coggins’s facility and David Coggins’ facility. /d. Likewise, Jim Young’s
proposed facility is located on Property with an ephémeral stream — an old channel of the Little River - running along
the rear property line parallel to the Little River. (R..p. 1517; R. p. 1522; R. p. 624, lines 8-14). Delineated wetlands
are located downslope near the barns as well as a smaller stream that feeds into the wetlands. /d. Another
ephemeral stream feeds into the wetlands. (R. p. 1517; R. p. 1522). The Property upon which all three proposed
facilities are located slope steeply down to the Little River. (R. p. 1246; R. p. 1258; R. p. 622, lines 8-12; R. p. 1362;
R. p. 605, lines 9-14; R. p. 1517; R. p.622, lines 3-21; R. p. 848, line 12 — p. 854, line 4). The Little River’s 100-year
floodplain is near all three proposed facilities. (R. p. 1258; R. p. 1363; R. p. 1522). Given the location of the proposed
barns on property sloping to the Little River and its floodplain, with a network of streams and wetlands located
nearby, it is not.difficult to draw a conclusion that the proposed facilities have a potential to discharge. See 68 Feb.
REG. 7176, 7202 (Feb. 12,2003) (EPA stating that “no potential to discharge” should be high bar to meet; for example,
-a facility located in an arid or semi-arid environment may, along with other circumstances, may be able to
demonstrate “no potential to discharge”); R. p. 862, line 14 — p. 863, line 6; R. p. 877, line 15 — p. 878, line §; R. p.
883, fine 6 —p. 891, line 7; R. p. 981, line 5 — p.982, line 21). In addition, Ms. Lowman testified that she took
photographs over a period of several years of what she believed were manure piles left uncovered for days,
surrounded by puddles of water. (R. 1716 —p. 1721; R. p. 674, line 13 — p. 684, line 7). Mr. Blackmon has observed
satellite images showing several pouitry farmers stockpiling manure outside and uncovered, including Mr. David
Coggins’ existing facility. (R. p. 506, line 19 — p. 511, line 7). The Permittees propose to initially operate without a
manure storage shed; thus, storage of manure outside, uncovered and left exposed to rain events, presents a
possibility.
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may write a general dr individual permit for CAFOs thét adds to or exceeds the minimum feder.al
standards. Put another way, the NPDES standards by which a CAFO must comply with the no-
discharge requirement may exceed what the agricultural animal regQIations require. Moreover,
unlike animal ag‘ricultural permits,. any general or individual permit for CAFOs is subject to the
review and conditioning authority of federal and state natural r.eséurce agéncies. 5.C. Code Regs:
61-9.124.59(b). Furthér, the federal CAFO regulations include monitoring and fep_orting
requirements that exceed those found in the agricultural animal permit regulation. Compare 40
C.F.R. §412.37 t0 S.C. Code Regs. 61-43.200.170 and 180. And NPDES per-mit holders are subject
to citizen suit actions for Clean Water Act violations. 33 U.S.C. § 1365(a). A CAFO NPDES perrﬁit
involves more scrutiny and additional measures intended to protect water re_sourcés.

As an alternative basis for ruling that Respondentg need not seek ah NPDES permit, the
- ALC rejected the NPDES permi't. reduirement because the Respondents have not yet begun
' operations, thus no manure, litter, or wastewater have been discharged. _(R. p. 11). Without
actual commencement of operations, the ALC reasonéc_l that the issue of an NPDES permit Was :
nof ripe‘for review. /d. UnderS.C. Cc;de Regs. 61-9.122.23, Large CAFOs are mandated to apply
for an NPDES permit or ot_herwis‘e seek an exemption through thé process of .determinin‘g
whether the proposed operations'have. “no potential to discharg(e manure, litter, or_pfocess
wastewater.” S.C. Code Regs. .61-9;122.23(d)(1) and (2). The regulatioh expressly contemplates
a permit requiremént for ”botential discharges." SC Code Regs. 61-9!122.23(5). The issue here
involves a duty to apply for an 'NPDES pe_rmit before CAFO 6berations comrhénce. There is

nothing contingent, hypothetical or abstract about the duty of Permittees to apply for a NPDES

or otherwise seek a determination from DHEC that their proposed operations have “no potential
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to discharge.” This issue is a real controversy appropriate for judicial determination. Waters v.

S.C. Land Res. Conservation Comm'n, 321 5.C. 219, 227, 467 S.E.2d 913, 917-18 (1996).

In an effort to avoid compliance with the State’s CAFO NPDES rule, DHEC and the
Permittee_s may argue that this Court should strike the CAFO NPDES rule as exceeding the
éuthority of DHEC under the reasoning found in Waterkeeper Alliance Inc. v. U.S. E.P.A., 399 F.3d
486 (2""' Cir..2005). in Waferkeepe(, the Court of Appeals for the Second Circuit invalidated the
EPA 2003 CAFO NPDES Rule requiring an NPDES permit for “potential discharges” as exceeding
the EPA’s authority undér the Clean Water Act. The Second Circuit is not controlliné precedent.
Although the»S‘ta:\te of South Carolina has had ample opportunity to revise its CAFO NPDES
| Regulation over the past 12 yéars since Waterkeeper was decided, the State has chosen not to

revise its Regulations.’

The Clean Water Act does not prevent states from promulgaﬁng water quality regulations '
that are different than federal requirements so long as state regulations meet the minimum

requirements of the Act. 33 U.S.C. § 1370. Indeed, “[iJt is the policy of the Congress to recognize,

preserve, and protect the primary responsibilities and rights of States to prevent, reduce, and
eliminate pollution, to plan the development and use (including restoration, .preservation, and
| enhancement) of land and water resources ....” 33 U.S.C. § 1251 (emphasis added); see Mich. -

Farm Bufeau v. Dep't of Envtl. Quality, 292 Mich. App. 106, 130-31, 807 N.W.2d 866, 884 (2011)

7 In Waterkeeper, the Court gave credence to the idea that legislation providing the power to impose a duty for Large
CAFOs to apply for a NPDES permit would be justifiable. 399 F.3d 486 at 524, n. 22. “EPA has marshaled evidence
suggesting that such a prophylactic measure may be necessary to effectively regulate water pollution from Large
CAFOs, given that Large CAFOs are important contributors to water pollutidn and that they have, historically at least,
improperly tried to circumvent the permitting process.” Id. ‘
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(stating that a state which administers its own NPDES program may adopt discharge standards

and effluent limitations that are more stringent than the federal standards and limitations).

In Mich. Farm Bureau v. Dep't of Envtl. Quality, the Michigan Court of Appeals addressed
the same issue as here, and the foreign court’s reasoning is persuasive. 292 Mich. App. 106, 807
N.W.2d 866 (2011). Michigan had adopted the 2003 CAFO Rule, which was challenged as invalid
under the Clean Water Act. /d. After disposing of Waterkeeper as i‘napposite, the court centered
ifs analysis on whether state enabling law supp;)rted the CAFO Rule. /d. at 130-132; 885-887.
Michigan’s enab|iné statute for it§ NPDES program provided broad powers to its environmental
protection agency ”protéi_:t ‘ar.xd conserve the water resources of the state ... and to take all .

appropriate steps to prevent any pollution the [DEQ] considers to be unreasonable and against

866, 886. The court concluded that “the duty to take all appropriate steps to prevent any
pollution the [DEQ] considers to be unreasonable and against public interest," id. (emphasis
added), clearly grants the DEQ authority to forestall potential pollution even before any discharge

of pollutants ever occurs.” (emphasis in original).

Like Michigan, the State'of South Carolina administers its own NPDES p'rogn.'am, S.C. Code
Regs. 61-9. The State’s NPDES regﬁlations were promulgated under both the_ Clean Water Act
and the Squth Carolina Pollution Contfol Act. S.C. Code Regs. 61-9.122..1(a).’ The Pollution -
Control Act prO\;ides broad‘.discretion to DHEC to prevent pollution under permit progréms.»
Pursuantto S.C. Code Ann. § 48-1-20, “the Department of Health and Environmental Coﬁtrol shall

have authority to abate, control and prevent pollution.” (emphasis added). UnderS.C. Code Ann.
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§ 48-1-50(5), DHEC is authorized to “develop a general comprehensive program for the
abatement, control and prevention of air and water pollution.” (emphasis added). “Pollution” is
defined broadly as “the presence in the environment of any substance, including, but not limited

to, sewage, industrial waste, other waste, air contaminant, or any combination thereof in such

quantity and of such characteristics and duration as may cause, or tend to cause the environment
of the State to be contaminated, unclean, noxious, odorous, impure or Vdegraded, or which is, or
tends to be injurious to human health or welfare; or which damages property, plant, animal or
marine life or use of property ” SC Code Ann. § 48-1-10(7) (emphasis added). The Department
possesses the authority to require Large CAFOs to obtain an NPDES permit for proposed or

potential discharges.

2. The ALC erred irt accepting DHEC’s interpretation of certain provisions within S.C. Code

Regs. 61-43 and further placing an unfair burden of proof upon Appellants.

DHEC has identified 25 agricUItaraI animal facilities within the Little River watershed, of
which 20 are poultry farms. (R. p. 1672). In the Mountville a'rea of Laurens County, thete are
twelve existingv poultr\./lfacilities totaling approximately 50 poiultry barns within a radius of
approxi_rhately five miles. (R. 1212; R. p. 452, line '_2 - p. 45.3, line >2‘4). Adding to this
concentratien of poultry fac'ilitieslin the Mountville Community, Respondents seek to add |
eighteen new poultry bartls within the Little River Watershed. (R. p. 1496 — p. 1500; R. p 1220 -
| p. 1225; P. 1248; RV. p. 1213; R p.>1337 —p. 1340). The Little River watershed has impaired water’
quality due to. levels of fecal bacteria in _the water that exceeds the State's watet- qUafity
- standards. Consequently, the Little River is the subject of a Total Maximum Daily-Load (f’TMDL")

_issued by DHEC in 2004. (R. p. 1681; R. p. 1692; see also R. 425, line 22 — p. 426, line 5; R. 851,
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lines 4-6; R. 863, line 7 — p. 869, line 23; R. p. 1165, line 20 — p. 1166, line 23). The Little River
TMDL identifies agricultural animal facilities as a possible contributor of the Little River's

impairment. (R. p. 863, line 10 — p. 869, line 23; R. p. 1200, line 9 — p. 1202, line 6).

Under Part 200.140(8) and (C)(2), the Department is required to evaluate permit
applications for additional or more stringent requirements when the facilities are located
upstream from an impaired waterbody. DHEC's pgrmit checklists state th.at the proposed
facilities are located in a watershed that is the subject of a Total Maximum Daily Load (“TMDL")
-due to water qualityimpairment within the Little River watershed. (R. p. 1692; R. p. 1681; R. p.
1670; see also R. p. 1165, line 20 — p. 1166, line 23). More specifically, the cheéklisfc states that |
the facilities are located upstream from an impaired site, S-305. /d. This fact triggers maridatory
evaluation of the permit ap;ilications pursuant to Part 200.140(C) for any additional or more
s»tringent permit re‘quirenie_nts_,,. Yet DHEC's permit reviewer, Mr. Chablin, stated in the permit
checklists.ihat no additional setback was required because “ag facilities are not considered as
contributors to tiie TMDL.” Id. The Little River TMDL was issued in 2004 and has not been
"subsequently reviSe’d. (R. p. 1»199, line24 — p. 1200, line 6)‘. Although the TMDL states.that
agricultural animal facilities may be a cause oftiie fecal bacteria irﬁpairment, DHEC subsequently
decided that because the permits are )’no—discharge" permits, agricultural animal facilities do not
confribute to water quality impairmént. (R. p. 1184, Iiries 1—1‘5). In other_vi/ords, DI-_I'E>C rejected
consideration of additiorial requirements or setbacks 'because the permit is a no-discharge
permit; thus, rio additional Setbacks or reqUirements are warranted.

Again, in considering its mandate that the ”Department shali ac_t on ail permits to preVent,.
so far :is reasonably possible considering i'elevant standards under state anii fedleral laws, anl
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increase in pollutidn of the waters and air of the State from any néw or enlarged sources,” the
Department summarily concludes that there is no increase in water pollution because “being a
no-discharge facility, they don’t - we don’t consider them contributing to pollution to waters and
the air of South Carolina.”® (R. p. 1197, line 14 — p. 1198, line 3). DHEC’s permit checklists are
consistent with this position. (R. p. 1666 —p. 1699) (concluding on numerous factors that “as this
.facility is CIasgified as a no-discharge facility, no additional setbacks are required."))..

Further, under l;art 200.70(F); the Department “shall evaluate the proposed site” under
certain mandated factors, and any other relevan;c factor, “when determ_ining if additional
distances are necessary.” Addressing thé mandated factor of proximity to “other known point
source dischargés," DHEC simply states that “as this facility is classified as a no-discharge facility,
no additional setbacks are required.” (R. p. 1691; R. p. 1680;- R p. 1669). Addressing the factor
of impairment of adjacent waters, DH.EC merely concludes that ”since. Ag facilities are not
considered contributors to the TMDL, no additional setbacks are required." (R.-p. 1670; R. p.
1681).

DHEC’s applicaﬁon of the Regulation is flawed. “The primary r_ulé of statutory
construction is to asce’rtaiﬁ and give effect to the intent of the General Asse.r_nbly." Arﬁisub of

S.C., Inc. v. 5.C. Dep't of Health & Envtl, Control, 407 S.C. 583, 597-98, 757 S.E.2d 408, 416 (2014).

"The true guide to statutory construction is not the phraseology of an isolated section or

8Read in the context of the language of S.C. Code Regs. 61-43, the term “new source” logically has a technical
meaning related to the State’s pollution control regulations. Under the State’s NPDES regulation, “new source” is
defined in relevant part as “any building, structure, facility, or installation from which there is or may be a discharge
of pollutants, the construction of which commenced ... [a]fter promulgation of standards of performance under
section 306 of CWA which are applicable to such source ....” S.C. Code Regs. 61-9.122.2(b). During the ALC hearing,
DHEC conceded that “new source” means Respondents’ permit applications as well as the fifty existing poultry barns
already permitted to fourteen growers in the Mountville area. (R. p. 1196, line 1 —p. 1197, line 20; R. p. 1212).
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provision, but the language of the statute as a whole co‘nsidered in the light of its manifest
purpose.” Id. "All rules of statutory construction are subservient to the one that the legislative
intent must prevail if it can be reasonably discovered in the language used, and that language
must be construed in light of the in;cended purpose of the statute.-". Id. DHEC is charged with
more than simply adhering to minimum standards; the Department must actually examine on a
case-by-case basis whether additional requirements or setbacks are Vneeded. The Department
mechanically puts forth a rote response essentially stating that the permit imposes a no-
discharge standard; therefore, no evaluation of additional requiremeets or setbacks is necessary.
DHEC'’s circular reasoning leads to an absurd interpretat.iion of the Regulation, for it allows the
Department. to avoid the plain intent of the Reéulation for heightened review of permi'_c
applications and imbosing additional requirements if necessa-ry to fulfill the purpose of S.C. Code
Regs. 61-43 Part 200 - “to protect the ehvir__onment, and the healfh and welfare of'eitizens of The
State from pollutaﬁts generated by [growing or confining' of animals].” | S.C_. Code Regs. 61-43
Part 200.10(A)(1); see Ross v. Waccamaw Cmty. Hosp., 404 S.C. 56, 63, 744 S.E.Zd 547, 550-51
(2013) (rejecting a reading of a statute thatv enables a party to circumventI the intent of the law).

_ At the heart of DHEC’s flawed interpretation is a misapplication of ifs pr.esu'm-r.)ti(.)n that a
permittee will comply wif_h.his Apermit; Seee.g. Kimbre/l v. Bi-Lo, Ine., 248 5.C. 365, 370, 150 S.E.2d
79, 80(1966) (“ltis a geeeral rule that everyone has the right to presume that every other pereon
will obey the law ....”). Upon issuing a permit,.it ie reasonable to assume that the agricultural
animal permittee will comply with the “no-discharge” permit standard unless shown otherwise.
But here, Appellante take issue with the Department invoking this presumpti:on' before a pefmit

is iSsued, during the time in which the Department must evaluate the permit application to
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determine whether the particular context of the p.roposed facility warrants additional or more
stringent conditions beyond the minimum requirements under S.C. Code Regs. 61;43.200. DHEC
reasons that it need not evaluafe the proposed opération under S.C. Code Regs. 61—43.200.70(E) |
or Part 200.70(F)(6) or 200. 140(C) because the permittee will not discharge waste or pollutants.
DHEC's reasoning cannot stand, for it serves to essentially read out of existence its mandate to
evaluate and make decisions. about a permit request under S.C. Code Regs. 61-43 Part 200 in a
manner that protects the public interest.

Th;e terms of the Regulation are clear — DHEC must undertake a meaningful evaluation of -
the mandated factors, standards or criteria under Part 200.70(E), 200.70(F) and 200.140(C) to
maké a determi}nation as fo whether additional requirements or setbacks are needed. Paschal v.
State Election Comm’n, 317 S.C. 434, 436, 454 S.E.2d 890, 892 (1995) (“where the terms of the
statu;ce are clear, the court fndst apply those terms according to their literal meani.ng.”). Although
this Court geﬁerally gives deference to an agency interpret:ation of a regulatioh it administers, if
the plain language of the regulation is.contra_ry to the agency’s interpretation, this Court will
reject the 'aéency's interpretation. Kiawah, 411 S.C. 16, 32.-33, 766 S.E.2d 707,. 717 (2014).

The ALC deferred to DHEC’S interpretétion and looked to the Appellanté for evidence
proving that_e;(isting permitted facilities actually increased pollutibn to wafers of the State. The
Court found that “the evidence presented by Petitioners concerning the ‘alleg_‘ed improper
operations. of existinig facilities did not demonstfate that. poultry facilities actually increase
pollutioﬁ to \)yatefs of th.; State.” ALC Op p. 26. The ALC further concluded that “alleged

“violations of other poultry facilities are not relevant to whether the applications filed by

Respondents comply with applicable regulations.” Id. Respectfully, the ALC erred.
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The ALC erred in addressing Appella‘nts’ argument as a éuestion of fact,' notlaw. Theissue
raised is whether the Department impermissibly interprets Part 200 in a manner that essentially
erases the mandate that DHEC act on permits to pre\)ent an increase in pollution, or othérwise.
impose additional requirements. The Department claims that, because an agricultural animal
permit contains a no-discharge standard, then permittees never discharge; therefore, DHEC has
no duty under Part 200.70(E) and 200.140(C) to impose additional conditions, nor under Part
200.70(F.) to impose additional setbacks, because agricultural animal facilities would never cause
an increase in poIIutioh, nor Warrant additional scrutiny. The Department’s interpretation in
effect eliminates an;/ obligation to give meahingful permit review for the purpose of “protect[ing]
the envirbnment, and the h'ealth and welfare of citizens of the State frqm pollutants' generated
by the pfocéss." S.C. Céde_Regs. 61—43.200.10(A)(1); Regulations must be interpreted with the
presumption that. their provisions are intended to accomplish something. Florence Cty.
Democratic Party v. Florence Cty. Republican Pafty, 398 S.C. 124,128,727 S.E.Zd 418, 420 (2012).
The Department’s reading nullif';es the plain language of Paft 260.70(E), 200.70(F)(6“) and
200._140(C)(2). Because th.;e.plain language of the regula.tion' is contr_'éry to. the Department’s
interpretation, this Cou'rt.shou(d reject DHEC's interpretation. Kiawah, 411 S.C. 16, 32-33, 766
S.E.2d 707, 717 (2014).

FUfthevr, by su.ggesting Appellants bear a burden of pvroving that existing agricultural
a.nimal facilities actually discharge poIIutaﬁts into waters of the State, the ALC’s ruliﬁg creates an
impossible and unfair burden on Appellanfs. Appellants lack legal access to existing poultry
' facilities. It is the Department who vpossesse‘:s the investigatory authority to determine if actual

discharges occur, not the Appellants. “Due process is flexible and calls for such procedural
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protections as the particular situation demands." Ogburn-Matthews v. Loblolly Partners
(Ricefields Subdivision), 332 S.C. 551, 561, 505 S.E.2d 598, 603 (Ct. App. 1998). Here, putting the
burden upon ordinary»citizens to prove actual discharges of pollutants by previously permitted
poultry facilities, when they lack the ability or authority to do so, is patently unjust.® “Courts
have the inhérent power to do all things reasonably necessary to insure that just results are
reached tb the fuﬂest extent possible.” Ex parte Dibble, 279 S.C. 592, 595, 310 S.E.2d 440, 442
(Ct. Apvp. 1983).

Nevertheless, assuming that a question of fact exists that Appellants- belalv' the.burden to
prove, any such burden would not involve proof of actual discﬁarges. The existing agricultural
animal faciIities. in the Little River watershéd are “new sources.” See S.C. Code Regs. i61- '
43.200.70(E). Under the State’s NPDES regulation, ”néw source” is defined in relevant part as

“any building, structure, facility, or installation from which there is or may be a discharge of

pollutants, the construction of which commenced ... [a]fter. promulgation of standards of
performance undel; section 306 of CWA which are appiicable to such source ...." S.C..Code Regs.
.61-9.122.2(b) (emphasis added). CAFOs are, by definition, a conveyance “from which pollutants
ére of may be disCharged.” S.C. Code Regs. 61—_9.122.2(b) (emphasis é‘dded). Thus, if any fact is

to be proved here, it is whether discharges may occur from agricultural animal facilities.

9 |llustrating the point raised here that the ALC imposed an unfair burden on Appellants, Appellants entered into
evidence photographs taken offsite showing what a SCRAP member could see from a bridge overlooking an existing
poultry facility, Alexander Family Farms. (R. p. 674, line 13 — p. 680, line 25; R. p. 1716 — 1721). The photos show, on
numerous occasions, what the witness believed to be large uncovered manure piles surrounded by puddles of water.
(R. p. 1716 — 1718; R. p. 1721). Respondents objected to the witness’ characterization of the piles as manure or a
discharge of pollutants because the witness had not entered the property, taken a sample of the substance of the
- pile, tested the substance for existence of pollutants, and tracked the water surrounding the piles to any waters of
the State. (R. p. 681, lines 2-14; R. p. 690, line 18 — p. 691, line 9). The witness had no legal access to the property
to obtain a sample of the substance nor survey the property to trace how pollutants would enter waters of the State.
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Appellants have adduced evidence showing that discharges may occur from existing
agriculfural animal facilities. Appellants entered into evidence photographs showing, on
numerous occasions, what the witness believed to be large uncovered manure piles s‘urréunded
by puddles of water. (R. p. 2221 - 1718; R. p, 1721); R. p. 674, line 13 — p. 680, line 25). Mr.
Blackmon' observed satellite iméges showing several poultry farmers stockpiling manure outside
and uncovered, including Mr. David Coggins’ existing facility. (R. p. 506, line 19 — p. 511, line 7).
Appellants also elicited testimony frorT\ Mr. David Coggins who testified that, at his existing
poultry facility, rainwater running into ditches near the poultry barns flow into a pond that then |
flows into an ephemeral stream. (R. p. 694, lines 2-9;.R. p. 710, line 17 — p. 713, line 25).
Appellants have thus shown the potential for discharges by agricultural ahimal facilities. Contrary
to the ALC’s rQling that élléged discharges by existing facilities is irrelevant, evidehce showing
pbte_ntial discharges rebuts DHEC’s position that its process‘of permit decision-making may
lawfully assume thaf applicanfs simply do not discharge wastes or poIIuténts.

In. stating that the requiréments of S.C. Code Regs. 61-43.200.70(E),_200.70(F) and
200.140(C) are of no import becéuSe agricultural anilmal ;;ekmittees do not discharge, the ALC is
| _puttingthe cart before the horse. DHEC's permit deéision-making shoﬁld be ai_méd at‘site-specific‘
co_nditions or requirerﬁen_ts fco éssuré that the no-discharge standard is achievable. lnstebad, DHEC
is impermigsibly assuming no-discharge as part of its decis,ion-n{aking, thereby.sh_ort-circﬁiting‘ its

permit review process through avoidance of important protective measures.
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CONCLUSION
Appellants respectfully request that this Court reverse the decision of the ALC, or in the

alternative, remand for further proceedings consistent with an order of this Court.
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