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1.

_STATEMENT OF ISSUES ON APPEAL

DID THE TRIAL COURT ERR IN GRANTING SUMMARY JUDGMENT IN FAVOR

OF THE GOVERNMENT ON A SUB-CONTRACTORS’ CLAIMS FOR PAYMENT
AGAINST A GOVERNMENTAL AGENCY WHERE THE AGENCY FAILED TO
FULFILL ITS STATUTORY DUTY-TO ENSURE THAT A GENERAL CONTRACTOR
OBTAINED A PAYMENT BOND?

DID THE TRIAL COURT ERR IN DENYING SUMMARY JUDGMENT IN FAVOR OF
- A SUBCONTRACTOR ON ITS CLAIMS AGAINST THE GOVERNMENT WHERE

THE GOVERNMENT FAILED TO FULFILL ITS STATUTORY DUTY TO ENSURE
THAT A GENERAL CONTRACTOR OBTAINED A PAYMENT BOND? '



STATEMENT OF THE CASE

_ This- »»appeal , 'arises ,ﬁqm a breach of contfact action “initiated by Meﬁtage Asset
Management, Inc., d/b/a Century -Glass Company (“Appellant”) against Freeland Construction
Company, Inc (“F_reelénd”j and South C'arolina‘Military Department (“Respondent”) as a result
of nonpayment for work Apﬁellant performed oﬁ the South Carolina Naﬁonal Guard Armory
(“Saluda Armory”) in Saluda, South Calohna Petitioner ﬁled the Surﬁmoné and Complaint on
December 29, 2016 in the Rlchland County Court of Common Pleas alleging, in part Respondent’s
breach of cpntract. Respondent answered and subsequently ﬁled 1ts Motion for Summary
Judgment on Méy 26, 2017. Petitioner ﬁled a cross Motion for Summary Judgment on July 14,
2017. The competing Motions for Summary Judgment were heard on December 8, 2017. The
Honorablé G Thomas Cooper, Jr. eﬁtered an Order denying Petitioner’s Motién for Summary
Judgment and gl"antiﬁg Respondent’s Motion on January é, 201’8. ’Petitig)ner served its Notice of

Appeal of the trial court’s order on Fébruary 5,2018. | |
The 'undisputed facts underlying the case are as follows: On September 19, 2014,
Respondent awarded Freeland the general contract for the Saluda Armory Project. It is undisputed
that Respondent did not ensure that Freeland had a payment bond in place priér to awarding the
contract or at any i:hase of the Saluda Armory Project. See e.g. Respondent’s Motion for Summary
Judgment at p. 1; R. p. 26. Appellant svubmitt‘ed a subcontract préposal to Freeland for the Saluda
Armory on January 21, 2016. Freeland accepted the proposai on January 27, 2016 and Appellant
subsequently. successfully completed all work due under the subcontract. See e.g. Court’s Order,
January 2., 2018 atp. 2; R. p. 3. Appgllant‘submiﬁed a final invoice to Freeland on May 20, 2016
for $50,600.00, the total amount of the contract, with. payment due on June 20, 2016. Transcript

of Record 8:1-6; 16:19-23; R. p. 51, lines 1-6; R. p. 59, lines 1.9-23.



With Appellant’s payment pending, Freeland ﬁnali'zed work on the Saluda Armory on June
1, 2016 and submitted its final invoice to Respondent on June 3, 2016. Respondent promptly paid
the final invoice due to Freeland on June 7, 2016. On August 8, 2016, after Respondent had made
final payment, Appellant notified Respondent thét it had not been paid for its work. To date,

Appellant has received no compensation its work completed on the Saluda Armory.



ARGUMENTS

I BECAUSE NO FACTUAL ISSUES WERE PRESENTED TO THE TRIAL COURT,
RULINGS ON CROSS-MOTIONS FOR SUMMARY JUDGMENT SHOULD BE

REVIEWED DE NOVO.
In the parties’ Cross Iﬁotions for summary judgment, “[b]oth parﬁes agree[d] that the facts
in this case are not in dispute. ... Court’s Order at p. 1. As a result, the Court was asked to rule
strictly on the legal iésues ‘pr_esented; : Id. As‘the only questions before the trial court were

-questions of law, the trial court’s r:uhfng should be reviewed de novo. See e_g Fesmire v. Digh,

385 S.C. 296, 302, 683 S.E.2d 803, 807 (Ct. App. 2009) (“[The Court of Appeals] reviews all

questions of law de novo."’); I'On, _LleC.. v. Town of Mt. PIeasaﬁt; 338 S.C. 406,411, 526 S,E.2d
716, 71819 (2000) (citing S.C. Const; artV §§ 5 and 9; S.C. Code Ann. §§ 14-3-320 and -330

(1976 & Supp. 1998); S.C. Cod‘e Ann. § 14-8-200 (Supp.1998) (granting Supreme Court and
Court of Appeals the.ju‘ris.dictioﬁ to correét_ errors of law in both law and equity actions)); seé_algg

S.C. Dep't of Transp. v M & T Enters. of Mt. Pleasant, LLC, 379 S.C. 645, 654, 667 S.E.2d 7, 12

(Ct. App. 2008) (“Questions of law may be decided with no particular deference to the trial

~

court.”).

1L THE SOUTH CAROLINA SUBCONTRACTOR AND SUPPLIER PAYMENT
PROTECTION ACT GIVES RISE TO A PRIVATE RIGHT OF ACTION
AGAINST A GOVERNMENT ENTITY FOR FAILURE TO ENSURE THAT A
CONTRACTOR IS PROPERLY BONDED.

A. South Carolina’s Little Mlller Act and Subcontractor and Suppliers Payment
Protection Act (“SPPA”) are intended to provide protection and recourse to
subcontractors on government projects where traditional Mechanic’s Liens

are not available.

Prior to the énactment of South Carolina’s “Little Miller Aét”, S.C. Code Ann. § 11-30-
13030, South Carolina‘.“law affcirded limited protection to subcontractors and suppliers providing

lIabor and materlals on public pI‘OJeCtS ? Sloan Const Co. v. Southco Glassmg Inc. 377 85.C. 108,

113, 659 S.E.2d 158, 161 (2008). In a pnvate consfruction settmg, a subcontractor that has not

‘



been paid for work complet_éd may take out a lien on a property for which it provided labor and
materials. See S.C. Code Ann. § 29-5-10. However, because no lien may be héd against the
govémment, unpaid subcontractoré on’ gq&émment projects were left with little or no remedies
available. Inresponse ;co tﬁe disbcr'ebpan(.:‘ylin remedy, the legislatu;:e stepped m "‘[lT]he.se proyisions
are . .. enacted to address fhe problef;l éf subcontractoré who may not use" liens on public property
to secure péyment for ;Nork perfo.rmedvon public ﬁrojects T M, 377'S.C. at- 113,69 S.E.2d
at 161. South barolina’é Littler“Mill‘er Act is modeled after the Federal Miller Act legislation,
which was enactéd to address the\;;roblem of subcc;ntl‘actors who may not take out méchanic’s
liens on pubﬁc property to secure payment for work performed on public projeéts and mﬁst'
otherwise rely on the financial solvency of prime contractors. 40 U.S.C. §.§ 3131, et seq. .
| The Subéontractors’ and Suppliers’ Péyment Protection Act (“SPPA”) was designed to

“expand|] fhe protections afforded these parties under the Little Miller Acts.” Sloan, 377 S.C. at
114, 69 S.E.2d at 161. The SPPA states, in pertinent part:

(1) When a governmental body is a party to a contract to improve real property, and

the contract is for a sum in excess of fifty thousand dollars, the owner of the

propetty shall require the contractor to provide a labor and material payment bond
in the full amount of the contract....

(3) For purposes of any contract covered by the provisions of this section, it is the

duty ofthe entity contracting for the improvement to take reasonable steps to assure

that the appropriate payment bond is issued and is in proper form.
S.C. Code Ann. § 29-6-250 (emphasis added).

The South Carolina Supreme Court examined the statutory framework behind the SPPA in
Sloan, first noﬁng “that the very title of the SPPA clearly indicates the General Assembly intended

to provide stronger payment protection specifically for subcontractors and suppliers on

- government projects.” Sloan, 377 S.C. at 115, 69 S.E.2d at 162 (citing Broadhurst v. City of Myrtle

s



Beach Elec. Comm'n, 342 S.C. 373, 381, 537 S.E.2d 543, 546 (2000) (using title of statute to
support a judicial intelpretation)).. Further, the Court noted that it “has long held that such remedial

statutes should be liberally construed in order to effectuate their purpose.” Id. (citing S.C. Dept.

ofMéntal Health v. Hanna, 270 S.C. .2_.1:0, 213,241 S.E.2d 563, 564 (1978).

The Supréme Court reco gnized that the General Assembly, in enacting tﬁe SPPA, went one
step further thaﬁ the Little Miller Act’s bd.nd requirement by establishing both a duty on the part
of the g(;vernrnental body to require éayment'bonding, as well as a standard of care for overseeing
. the issuance of a proper payment bond_.. Id. In other words, the General Assembly provided
subcontractors greater protecﬁons énd remedies by placing an affirmative duty -on the

governmental entity to assure the appropriate payment bond is issued. See id. “In placing an

affirmative duty on the government that is absent from the Little Miller Acts, [the Supreme Court
found] that the legislature must have intended for those to whom the government owed the duty to
be able to vindicate their rights under a statute enacted for their special benefit. Id. at 116, 659

 S.E.2d at 162-3 (citing' State ex. fel. McLeod. v. Montgomery, 244 S.C. 308, 314, 136 S.E.Zd 778,

782 (,1964) (finding that a court must bresume that the legislature “intended by its action to
accomplish something and n(‘)tito do a futile thiﬁg”)_). Thus, the Court in Loég held that “the duty
created under the SPPA gives rise to a private right of action agains_t a government entity for failure
to ensure that a contractor is properly-bonded."’ _IQ. at 118. Specifically, “gover@ént may be liable

to a subcontractor for breach of contract for failing to comply with SPPA bonding requirements.”

Id, at 120; see Shiﬂev"s Iron Works, Inc. v. City of Union, 403 S.C. 560, 743 S.‘E.2d 778 (2013)
(clarifying that “a governmental entify may be liable to a subcontractor only for breach of contract

for failing to comply with SPPA bonding requirements.” (emphasis added)).



B. Appellant is entitled to Summary Judgment against the Appellant for
"~ Breach of Contract due to the Appellant’s failure to ensure that the
Contractor had obtained a payment bond.

Respondent awarded Freeland the general contract for the Saluda Armory Project on
Septembgr 19,2014. Court’s Order at p. 2; R. p. 3. It is undisputed that Respondent did not ensure
that Freeland had a payrhent bond in plaéé: prior to awarding the contract or at any phase of the
Saluda Armory Project. Se_e e.g. Respondent’s Motion for Summary Judgment at'p. 1; R p 26..

_Based on Respondent’s failure to comply with its statutorily prescribed duty, Appellant remains |
unpaid for its work on the Saluda Armory to this day. Because'Respondént failed td Acomply with’
the SPPA Bonding requirements, Appéllant was, and is, entitled to summary judgment in its favbr

for Respondent’s breach of contract.:

[IL. THE TRIAL COURT ERRED IN HOLDING THAT THE SUBCONTRACTOR
WAS NOT ENTITLED TO RELIEF WHERE IT WAS NOT AFFORDED ANY
OPPORTUNITY TO GIVE NOTICE OF NON-PAYMENT.

A. The holding in Sloan that purports to limit government lability should not by
applied to the facts 4t hand. .

| Although thé issue of limits on governmental liability under the SPPA was not directly
before the Court in Sloan, the Court took the opportunity to “clarify” its holding. Sloan, 377 S.C.

at 121, 69 S.E.2d at 165. They stated:

_Given the similar purposes behind the SPPA bond requirements for
public projects and the subcontractors mechanics’ lien on private
work, we hold that in tort or contract action arising under the SPPA,
the government entity’s liability is limited to the remaining unpaid

.balance on the contract with the general contractor when the

~ subcontractor notifies the government of the general contractor’s’
nenpayment.

Sloan at 121, 166-67.



In Sloan, the ‘subcontra_ctor gave notice to the Department of Transportation that it was
owed money by the' general contractor 14 months t)efore payment tvas madeto by the DOT to the
general contractor. Furthermore‘ payment was made after a dtrect representation to the DOT by
the general contract01 that all of the subcontractors were paid in full. Sloan at111, 160. Tt appeals
that the 1ecord before the Court was 1nsufﬁ01ent to determme how much was owcd at the time of

‘the notice, thus the matter was remanded tfo the trial vcou1t for that determmatton. Id. at ’121, 166.
- Here, no notice of non-payment was given to the hRespondé:ntptior ‘to its payment td the

. general contractor because no payment was due Appellant subrmtted an mvome for 1ts Work on
May 20, 2016, W1th payment due in 30 days On June 1, 2016, the Genelal Contract01 submitted
its final invoice to the Respondent wlnch was paid, in 3 days Thus the Respondent paid the ,
General Contlactor 17 days before payment by the’ contract01 was due to the Appellant. There is |
nothing Century Glass could have done to protect itself from this unfortunate sltuatlon.

Based on these ‘facts{, and applying the holding of Sloan, 't}ie trial court neId that the
. Department had no liability to Century Glass and granted judgrmient. B"ut,icenturyi Glass could not
have given notice of non;payment prior to tne Department’s paymerttbeéause the nonfpayment
had not yet occurred. Non—paymentdidn’t occur until @bliabﬂitytvas extinguiShed by payment.

ThlS can’t be'the 1ntended result of Sloan The Trial Court should have relied on the fact
- that no payment was due thus no “llablhty” had yet attached to the Department atthe time payment :
was made to _Freeland. Ihus, beeause no hablhty had attached, no liability could be “limited” or,
in thls case, extinguished. In other wotds, Century Glass did not yet have a ripe cause of action
against the Department at the time that payment.putpotting to limit their .h'ability was made.

B. The holdmg in Sloan that purports to limit governmental liability should be
clarified in light of prevallmg rules of statutory constructlon



In the landmark United States Supreme Couﬁ decision in Marbury v. Madison, 5 U.S. 137,
164 (1803), Chif_:f Justice John Marshall, writing for the majority, stated “[t]he government of the
United States has been emphatlically‘ termed a government of laws and not of men. It will certainly
cease to deserve this high appellation, if the laws furnish no remedy for the violation of a vesfed
legal right.” Howevef, after discu’Ssin’é the clear statutory scheme intended to enhance the rights
of subcontractors on government. projects, stating that remedial statutes should be liberally
construed to. effecfuate their purpose, and discussing that the legislature intended to accomplish
something and not ;LO do a futile thing, the South Carolina Supreme Court’s holding in Sloan then
purports to limit the government’s liability “to the remaining unpaid balance on the contract with
the general contractor when the subcontractor notifies the government of the general contractor’s
nonpayment.” Sloan, 377 S.C. at 121, 659 S.E.2d at 165-66. As aresult, Century Glass has aright
- without a remedy. |
This holding in Sloan is the result of an over-extension of the analogy of SPPA and the
traditional mechanic"s lien statutes. Whil’_e it is clear that the Legislature intended to provide a
similar protection tb subcontractoﬁ on i)ublic proj ects to that afforded to _those on private, there is
no indication that they intended the entire mechanic’s lien rubric to apply. In fact, quite the
éontrary. The difference between the two statutory schemes are significant. For exampie:
¢ The SPPA imposes a specific duty on the part of the government owner to take

action to protect subcoritractors;' the mechanic’s lien statutes create no such duty -
on the part of the owner.?

¢ The mechanic’s lien statutes create a property interest (lien) that is enforced by
“foreclosure;® the SPPA creates a duty on the part of the government that is enforced
by an action for breach of contract.*

1'S.C. Code Ann. § 29-6-250(1).
28.C. Code Ann. § 29-5-20.
38.C. Code Ann. § 29-5-10(a).
48.C. Code Ann. § 29-6-250(1).



e The mechanic’s lien statutes impose strict deadhnes for pr 0V1d1ng notice and taking
action to foreclose;’ the SPPA has no deadlines.

e The mechanic’s lien statutes strictly define notice requirements—what it must
contain, to whom it is given, and how it must be delivered;’ the SPPA contains no

- notice provision.®

There is no evidénce th¢ General Assembly intended to transfer the limitation on liabﬂity
into the SPPA. In fact, the SPPA is silent on any requirement that govefnment liability 1s limited
to an amount outstanding on the contract. The language within the mechanic’s lien statute
explicitly limits the amount recqverable to the amount due'under the general contract: “In no event
shall the aggregate amount of any liens filed by a sub-subcontractor .or supplier exceed the amount
due by the contractor to the subcontractor. .. .” S.C. Code Ann. § 29~5-2»O..> As the Sloan majority
itself notes, “a basic presumption exists that the legisl§m1°e has knowledge of previous legislation
when later statutes are passed on a related subject.” Id. at 11'7',?659 S.E.2d ét 163 (citaﬁons
omitted). The General Assembly, aware of the mc;chanic’s lienvstatlites’ 1'}mitati0n on recovery,
intentionally left out .,anyv‘such linli{:ation in the SPPA. Presuming the legislature had knowledge -
of the mechanic’s lien statutes to includé expliéit limitations, and [iberally construing the SPPA to
effectuate its purpose, the Supreme Court’s hoiding in Sloan is at odds with its own principles for
interpreting statutes and undermines the clear legislative intent of fthe SPPA.

Unlike the mechanics’® lien statute, the SPPA gives no warning to the subcontractor that ts
| right of recovery maﬁr be limited by a failure to give notice, ot by the paymeﬁts made to contractor.

Also, the SPPA gives no instruction to assist the subcontractor in protecting these rights. The

5$.C. Code Ann. § 29-5-20(B).
§S.C. Code Ann. § 29-6-250.
78.C. Code Ann. § 29-5-20(B).
8S.C. Code Ann. § 29-6-250.

- 10



Sloan holding creates these limitations by analogy to the detriment of the statutory rights of

recovery specifically granted by the SPPA.

C. Other states with statutory schemes similar to South Carolina hold the state
~ as surety for failure to comply with a statutory duty.

While most, if not all, states have enacted “Little Miller Acts” which mirror the federal
Miller Act, South Carolina is cxcéptional in affording additional protections. Like South Carolina,
Texas and Florida have also enacted statutes that establish a governmental dufy to ensure the
general contractor has secured a payment bond These states, however, have not limited reoovery

» In Texas Dep’t of Mental Health and Mental Retardatlon v, Newbas1s Cent., L.P., 58 S.W.3d 278

(Tex. App. 2001), the government faﬂed to reqmre the general contractor to secure a payment bond
| aslrequired by statute. ThveA general con_traétor completed the work énd Was paid in full while the
subcontractor’s b_alanée remained ilnpaid. The T exas appeHate couﬁ held that a subcontractor
could recover even though the govemrﬁent had already paid thé gengrail contractor in full because
the government failed to qfoﬂox.ﬁv the statutory provision of requiring the contractor to execute a

payment bond. _S__e§ id. at 284.

Similarly, Florida enacted a statute that establishes a duty on the govemmeht to ensure the

contractor has a bond in place before beginning the work. In Palm Beach County v. Trinity

Industries, Inc., 661 So. 2d 942 (Fla. Dist. Ct. App. 1995), the general contractor became insolvent,

“making it impossible for [the subcontractor] to collect against its default judgment.” Id. at 944-

45. Like the Texas court in Newbasis, the Florida court held that the subcontractor could recover -
~ against the government where it failed to require the contractor to execute a payment bond. Id. at

945.

In this regard, South Carolina finds itself as the only state that establishes a governmental

duty only to limit the recovery such that no remedy exists. The facts of this case are analogous to

11 -



those in the Texas and Florida' cases 'aboye and are squarely in the center of the public policy the
" Legislature sought to promote Wrth Sloan asa shleld the government S fallure to follow the law

is of no consequence because the holdmg in Sloan subverts each of the protectlons afforded to

srnall busmesses by the leg151ature in enactlng the L1ttle Miller Act and the SPPA -The l11n1tat10n : .

ON rECOVeEry by Sloan Court énsures that the outcorne for subcontractors is the same as it would be

without either prece of legrslatlon. ‘The Court_ s holdlng in Sloan should be‘clarrﬁed because it
undermines theyerfy_'purpose for which the SPPA was created'§ to prOtect'subcontractors that .
choose to provide labor and/or fnaterials on goyermnent projects.

CONCLUSION

Under the Tnal Court s 1nterpretatron of Sloan a sub contractor is Wrthout rernedy for
farllng to do what no statute requrres it to do while the government has no l1ab111ty for falhng to
do what a statute spec1ﬁcally requrres 1t to do Whlle Sloan rightly provrdes a right to the sub-

" contractor to ‘sue the,government for thJS breach of duty, the Trlal Court s applrcatlon of this
doctrlne has deprrved the sub contractor of any effectlve remedy Th1s thwarts the clear leg151at1ve
purpose of the SPPA- and should be clarrﬁed by‘th1s Court For these reasons the Court should
overturn the Trial Court s grant of Summary Judgment in favor of the Respondent and 1ts den1a1
of the Summary Judgment in favor of the Appellant and remand'the case for consrderatronof the

amount due to the ‘Appellant..' ;

12
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