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ARGUMENT

All parties agree that an injustice has occurred as a result of the application of Sloan to

the facts of this case:

e Respondent failed to comply with the requirement of the Subcontractor and Suppliers
Payment Protection Act (“SPPA”) by requiring its contractor to obtain a Payment Bond;’
e TFreeland accepted the full benefit of its subcontractors” work, received full payment from

the Respondent and failed to pay Appellant;?
o Appellant fully performed on all its obligations and is left holding the (empty) bag.?

- This is the type injustice that occurred prior to enactment of the SPPA and is the very
injustice that the SPPA was enacted to avoid— ensuring that subcontractors ﬁorking on government
projects had assurance of .payment from general contractors. The Respondent’s Initial Brief
highlights the twoAreasons why this~ occurred in this case, and wh}; thé holding in Sloan should not

be applied in this case.

I.  SLOAN CREATES A LIMITATION ON LIABILITY NOT FOUND IN THE
SPPA.

The plain language of the SPPA, unlike the explicit requirements within the .mechani,c’s lien
statute, does not lirﬁit the liability of the Government for failiné to comply with the SPPA. Instead,
the limitation is entirely of judicial creation through dicta in the Sloan opinion.

The Sou;th Carolina Supreme Court, in Sloan, granted petition for writ of certiorari to review
a single issue:

Did the court of appeals err in holding that statutory bond requirements applicable

to public projects do not create an enforceable duty giving rise to a private right of
action by a subcontractor?

! Respondeht South Carolina Military Department’s Memorandum in Support of Summary Judgment, May 26, 2017,
p. 1, R.p. 26.. - .
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Sloan, 377 S.C. at 112, 659 S.E.Qd at 161. Thus, the Court undertook the task of answering '
“whether a suboon_ﬁactbr may bring a private righf of action against a government entity for failure
to comply with statutory bond requjrenieﬁts."’ Id. at 111, 659 S.E.2d at 160. Notably, the Court
was not asked to» reviéw the lhﬁits of liaﬁi]ity. After an extensive look into the history of the Miller
.Ao:t‘s and the SPI"A; the Court answered, th_g: lone question before it in the affirmative. Id. at 120,
659 S.E.ﬁd at 165. Tﬁe Sloan Cguﬁ then undertook, in a solitary paragraph, to hﬁit the remedy.
1d. o |
Respondent’s statement that “[t]he limit of government entity liabilitf is never more than -
the remaining unpaid balance on the oiiract” highlights the very issue with the limitation in Sloan:
if the gévernment never pays more thar;l the amoﬁnt of the contract, what incentive does it have to
comply with its- .duty agd what penalty does it face if it does not? Extending Sloan’s and
' ReSpondent’s énélysi's,' no incen_tive .or. penalty exists. This logic explains why Respondent did not
ensure Freelénd had a };ayment bond in place: Sloan eliminates any penalty Respondent may have
faced fc;r failing to comply With its duty, Surely, if this complies with the Iegislaturc’s intent, the
SPPA would have never been enacted. To exteﬁd Sloan to apply in this context wbuld effectively
‘eliminate the duty assighed to fhe govefﬁment by the SPPA. |
Respondent states that “[clhanging a statute, after all, is completely within the authority of
 the General Assembly..” Brief of Respondent at p. 11. However, Respondent’s attempt to deflect
tﬁe éorrectioﬁ of this injustice td the Legislature is misplacea. Respondent argues that the lack of
action by the Legislaturé is evidence of consen"t. However, the SPPA doesn’t need to be changed

because the SPPA doesn’t contain the problematic limitation. Thus, the injustice should be

resolved in the same way it was created — judicially.



I. . SLOAN, AS CONSTRUED BY RESPONDENT, SHIFTS THE BURDEN TO
THE SUBCONTRACTOR TO TRIGGER THE PROTECTIONS AFFORDED
BY THE SPPA. , | )

In its brlef Respondent suggests that Appellant could have taken steps to m1t1gate if not
remove the p0531b111ty of havmg no recoutse,” “Mentage could have structured the contract nv1th
Freeland to reﬂect the concem about notice,” and “Mentage kneW o;' shonld have known about :
the Supreme Court’s holdmg in Sloan Bnef of Respondent at p. 10 Respondent s contentions
are a d1straet10n from the * ISSU.G at hand The plam language of the SPPA does not requ1re a
subcontractor to do anythmg to assore itself that it W1ll get'pald by the general c,ontraotor.v That’
burden is plaeed entitely on the Govetnment: Respondent should have taken steps to mitigate if
not 'remove the poss'ibility of snbcontractors having no recourse and Respondent should not have
gtanted'the general contract with Fi“eeland with no statutorily 1'et1njred' paynlent bond in place.

Respondent argues that Sloan shifts that burden to the subcontractm when the Government
breaches its statutory obhgatlons Respondent suggests ‘that Appellant should have somehow
anticipated that the Government would fail to require a Payment bond that the Government would
make final payment w1th1n 3 busmess days of the i invoice, and that Fr eeland would ﬂlegally keep
the money it was paid.? 'Antlclpatmg all of those things before entermg "the contract, Century —
‘according to Respondent — should ‘have negotiated‘andtdtafted a special eontract provlsion that
would somehowlrequ‘ire Freeland__to refdse to 1'eeeive fullﬂpaymentfbrorn the Govelnment until after
it refused to pay Century and- gentury had the opportunity to give notice of non—payment to the

Government — notice that the SPPA does not even contemplate.

48.C. Code § 29-6-230.




This suggestion is complétely devoid of understandiﬁg of how subcontracts are entered and
materials acquired on a construction project. Moreover, the SPPA does not require a writtén :
contract with any specific terms. In thisl case, the contract between F recland aﬁd‘Century was in
the form of an accepted proposal.’® Oftentimes, contracts terms are stated in the small print ofa
- purchase order, or the_y are entirely oral. FolloWing Respoﬁdent’s guggestion would bring the
'wheels of construction commerce to a grinding stop. |

| CONCLUSION
The application of S_lo_@ to the facts of this case put subcontractor_s’ in a situétion as though
the SPPA had never been enacted. As a result, Sloan serves as a judicial‘ veto of what was clearly

intended by the Legislature. This unfortunate and unforeseen result can and should be corrected.

Respectfully submitted,

August 1, 2018

Everety/A. Kendall, 11

illam H. Yarborough, Jr.

Post Office Box 12129.
Columbia, South Carolina 29211
(803)256-2233

Attorneys for Appellant

5 See eg., Respondent South Carolina Militafy Department’s Memorandum in Sﬁpport of Summary Judgment at p. 2,
R. p. 27; Appellant’s Complaint at { 13—14, R. p. 14, lines 13-14.
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