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STATEMENT OF THE ISSUES ON APPEAL

L Whether The Circuit Court Correctly Held That Appellants’ Abuse Of Process Claim Is
Barred By The Statute Of Limitations.

II. Whether the Circuif Coﬁrt Correctly Held That Equitable Tolling Does Not Prevent The
Statute Of Limitations From Running On Appellants’ Abuse Of Process Claim.

STATEMENT OF THE CASE

.ThisA case arises from Appellants’ ‘long—held and stri_dent!y-rhaintained belief that

sometime before May 2006, Fogarty fraudulc‘ent‘ created. a false “légal recopd to file [a] lawéuit”
against Appellants, in order “to embroil them in multi-year litigatior; én’d aes;troy their careers.”

(R. p. 1-18(‘), line 21-p. 1181, line 24;'p. 1182; line 10-p. 1183, line 25.)! | Appellants contend that
the .recqrd Fogarty “fabricated” with a legai | intent” in_order to “hang Greg Feldman and.
' cofnpany” was an “office r¥0te dated July 21, 2Q05, which stated tvh'at a ‘former patient of
Appellants, Mark 'Casey, “undoubtedly” had suffered an air embolisrﬁ and resulting brain
Adamage at Appellants’ hands. (R. p. 1152, lines 9-17.) According to’Appellant§, this record was |
a “legal aiagnosis” created for the purpose of filing a medical mafpracﬁce lawsuit against them, ' '
because Fogarty intcntionélly’ used “undoubtedly” to state his fraudulent diagnosis of Caséy with
the degre¢ of rﬁedicai certainty nécessary for a lawsuit‘to be ﬁled; (R. p. 1152, line 21-p. 1153,
liﬁe 20; p. 1180, line 21-p. 11.81', line 24; p. 1182, line 10-p. 1183, line 25.) |
The medical malpractice action (“MMA”) for which Fogarty’s note allegedly was the
“1y"n¢hpin°? was filed by Respondent Chuck Thompsdn in May .‘2006.' "(See R. p. 1<6;38.)
Operatively, and as discussed fully below, Appellants réceived a copy of Fogarty’s subject ﬁote
no later than July 2006, at which time they saw that Fogarty — whom they considered an enefny —

had authored the record on which the MMA was ba‘sed. (R. p. 1303, line 10-p. 1306, line 24; p.

Respondents strongly deny-Appellénts’ allegations of wrongdoing.
| _



27835, line 12-p. 2787, line 18.) Immediately assessing that Fogarty’s note was fraudulent and
‘rendered the entire MMA an abusive lawsuit filed to damage them, Appellants began researching
the legal claims they believed they could assert against Respondents, and advising their counsel
that they Wanted to sue Respondents. (R. p. 1403, line 1-p. 1404, line 7; p. 1619, line 4-p. 1621,
line 24; p. 2787, line 19-p. 2788, line 1; p. 2792, line 20-p. 2795, line 14.) By August and
September 2007, Appellants had:reduced to wrifing their belief ‘that fhey could,-in fact, sue
Respondents for civil conspiracy and abuse of process. (R. p. 1622, line 8-p. 1626, line 18; pp.
5051-5053.)"

From that time and contiﬁuing‘ throughout the MMA, Appellants insisted to their counsel
that they wanted. to bring an action against Respondents. (R. p. 2795, ‘lines 4-14.) Appellants,
however, waited more than three years afterward, until October 27, 2010, to file this lawsuit
asserting those claims. (See R. p. 53.)

| The MMA

The MMA Comp]aint- alleged that Casey stuiffered brain injury anci other darﬁage's from
: - malpractice Appellants committed in the course of treaﬁﬁg him in 2004. (R. pp. 179-180, § 7.)
That.. treatment included a flexible bronchosgopy that Boscia performe’d on May 28, 2004, after
Casey was admitted to the hospital with chést pain and a chest x-ray showed a small metallic
object in the x-ray field. ° (R. p. 1190, liné 9-p. 1191, line 12.) Althoﬁgh the ﬂexible
bronchoscopy did not reveal a foreign' body in Casey’s chest, and while a CT scan of Casey’s
chest also did not show a foreign body, Boscia recommended that Casey undergo a rigid
bronchoscopy performed by his partner, Appellant Feldman, to remove a purported foreign body.
(R. p. 236‘0, line 6-p. 2361, line 19.)

On June 3, 2004, Casey returned to the hospital for the rigid bronchoscopy, whichv



Feldman performed despite thé fact that Casey’s CT showed no foreign body, and after having
spent only five or ten minutes with Césey in the surgical holding room at the hospital. (R. pp.
5040-5043.) Although Feldman did not see any metallic object or foreign body in Casey’s lungs
during the procedure, he nevertheless used a laser to Vapqrize portions of Casey’s lung tissue.
(R. pp. 5040-5043.) Casey then suffered a pneumothorax, whiph occurs when a patient’s airway
is perforated, and air ieaks or is forced by a ventilator into other areas of the patient’s body. (R:
p. 2368, line 15-p. 2369, line 8.) Casey had a chest tube inserted to allow the air that héd
accumule;ted in his chest cavity to escape, was _piaced on life support, and reméined in ICU until
June 6, 2004. (R: p. 2359, line 8-p. 2360, line 1.)

| - The MMA Complaint alieged that when Casey’s pneumothorax occurred, some of the air :
that entered. his chest diffused into his bloodstream, forming an air embolism that traveled to
Casey’s brain'and caused permanent damage. (R. pp 179-180, 9 7-8; p. 2403, line 18-p. 2404,
line-8.) Casey alsQ alleged that Feldman breached the applicable standard of care by failing .to
obtain a complete history and physical before the rigidpbbronchoscopy,' and by failingy to thain
Césey’s informed consent to the procedure. (R pp- 179-180, 18.) |

Appellants’ 'l'm(nediate assessmentv of the M]\/[A |
Appellants were- served with the MMA Complaint on or about May 25, 2006. (R..p, '.

1295, line 21-p. 1296, line 4.) Appellants saw that Casey was accusing them of malpractice, and |
was allegipg thgt an airi embolism had caused him to suffer brain damage and other injﬁries. (R.
p. 1296, line 5-p. 1297; line 25.) Appeliants immediately assessed Casey’s claims as lacking
fnefit. (R. p. 1400, linés 3-7; R. p. 2404, linés 2-16.) Feldman also did not believe Casey had -
be’ep brain damaged, because he had seén Casey ‘twice after his discharge from the hospital, and -

- noted nothing wrong with him. (R. p. 1297, line 14-p. 1298, line 3.)



SHJ Article.

On May 31,.’2066, approximately a week after the MMA was filed, the Spartanburg
Herala" Journal published an article (the “SHJ Article”) regarding the l\/lMA and its allegations
(R p 1270 l1ne 17-p. 1271 line 3, and R. p. 1850) This art1cle 1dent1f1ed Appellants as the
defendants in the MMA, and stated the case theory that Casey suffered brain m]ury when a

’ perforated bronchial wall allowed air bubbles to escape from his lungs and travel to_his bram .
- (R. p 1850.) The article also contained quotes from Thompson‘ regarding the MMA. (See R.p.
| 1850.) | | |
. ) Appellants’MMA'—re_lated damages
Feld'm.an'describes a medical malpractice lawsuit as “the inost horrendous thing you can».}.

g possibly go- through.” (R. p. 1166, lines 7-13) Feldman claims .,t'hati he started suffering -

' damages from the MMA'as soon as, the SHJ Article was published because from that ‘point on, T :

Appellants’ “lives were turned up51de down ” (R p 1269 line 15 -p. 1272, line 18) L1kew1se
- "Bosc1a claims that he. began sustammg damages from the MMA as 'soon. as that lawsuit was filed -
"}and the SHJ Article appeared n May 2006 because the allegations contained in the lawsu1t
.'_d1rectly affected patients w1llmgness to see him asa phys101an (R p 2375 lme 7 p 2376 line.
4 p 2377, line 20-p. 2378 line 15.) ° | |
Appellants ' MMA defense and znvolvement ‘
- After being served‘w1th the Complamt in the MMA, Appellants reported the lawsuit to
-their malpractice insurer, the JUA. (R. p. 1298, lines 4-6.) The JUA' assigned Spencer King to -
: _ represent Appellants"and assigned the defense of another case defendant to Billy Gunn, who -
later took over Bosma S representat1on in the MMA (R p- 1298, hnes 4- 16 p: 2323, hnes 12-
18.) Also representmg Appellants in the MMA was their personal counsel Mllton Mann: (R. p

1519, lines 5-15; p. 2323, lmes 12—18.)



1In or around June 2006, Appellants met with King and discussed the allegatiéns asserted
in the MMA Complaint, Appellants’ opinion regarding those allegations, and plans for pursuing
case discovery. (R. p. 1298, lines 17-24; p. 2775, line 12-p. 2776, line 6.) Feldman also advised

King that he believed the MMA lacked any merit. (R. p. 2783, lines 10-15.)

From Appellants’ initial meeting with King and continuing for the duration of the MMA,

- Feldman remained highly and directly involved in Appellants’ defense of that lavx.fsuit.A (R. P.
1587, lings 6-24.) Feldman emailed _King, Gunn, énd the JUA proliﬁcaliy throughout that
litigation, and reviewed all of the testimony and documents in the MMA “endlessly and with a
fine tooth comb.” (R. p. 5036; p. 2783, line 19-p. 2784, line 12; p. 2821, line 22-p; 2822, line
16.) King, in turn, attempted during the MMA to ;;rovide Feldman copies of all of the records
King procured. (R. p.2821, line 22-p. 2822, line 3.)

Fogarty ‘
One of the primary matters on .which Féldman focused during the MMA Cor_lc‘érncd the
doctor who opined that Casey had suffered an air embolism as alleged in the MMA: Feldman’s

“former medical partner, Fogarty. (R. p. 2787, line 19-p. 2789, line 12;.p. 2792, line 21—p. 2795,
line 14; p. 2798, line 13-p. 2799, line 9; p. 5036.) Feldman had practiced plﬂmonology with
Fogarty from 1992 to 2000, when he left Fogarty’s practice on negative te@s due to what
Feldman perceived as Fogartjf’s personal énimosity toward him, and the doctors have not spoken
since that-ﬁme. (R. p. 1245, line 23-p: 1246, line 18; p. 1253, line 25-p. 1254, line 3.)

After leaving Fogarty’s practice, Feldman formed the belief that Fogarty developed an
“unreleﬁting obsession” with Feldman, that he became determined to destroy Feldman and his
associates, and that he started actively attempting to hampet Feldman and his associates’

business efforts and to damage their reputations. (R. p. 1245, line 4-p. 1248, line 25.) In



September 2004, Feldman even sued Fogarty through a medical research business Feldman and
Boscia had started, S. Carqlina Pharmaceutical Research, alleging that Fogarty was defaming
their company and intentionally interfering with its business contracts. (R. p- 1249, line iS—p.
1252, line 12; pp. 1840-1845.)
"Casey’s treatment witﬁ Fogarty’s practice

In July 2004, several months before Feldrﬁan’s company filed the S. Carolina lawsuit
against Fogarty, and a month after Casey had suffered his pneumothorax, Casey sought treatment
with Fogarty’s pulmonology practice, Lung and Chest Medical Associates (‘;Lung and Chest”).
(R. pp. 5078-5153; .at p. 5122)) Casey had been experiencing various problems since his release
from the hospital, including trouble sleeping, an inability to stop pacing, and personality
qhanges. (R. pp. 5130-5136.) He had raised these concerns to Feldman and Boscia in a series of
office visits that occurred after Casey’s release from the hospital, but he did not feel that his
_questions had been answered. (R. p. 1220, line 9-p. 1229, line 21; pp. 5126—5141.) In fact,
during Césey’s last office visit with Boscia, Casey and his sister asked Boscia why Appellants
‘had proceeded égquickly with' the rigid bronchoscopy Wheﬁ Casey’s CT scan showed no 'foreign -
body, and ended up telliﬁg Boscia that he would be hearing from their lawyers. (R. 4p. 2369, line
11-p. 2372, line 1; pp. 5130-5135.)

After Casey’s subsequent move to Lung and Chest, he h.ad- office visits during 2004 and
2005 with several different physicians, beginning with Dr. Wilson Smith and eﬁding up with
' ‘Fogarfy. (R. pp. 5078-5153.) Office notes and other medical records were generated in relation
to each of these visits. (R. pp. 5078-5153.)

During an ofﬁcé visit with Smith on July 14, 2004, Casey described his treatment history

with Appellants, and complained of experiencing anxiety and restlessness Sincé being discharged



from the ICU. (R. pp. 5109-5121.) Smith wrote in his office visit note that he “wonder[ed] if
[Casey] suffers from a posttraimatic stress disorder related to his injury and intensive care unit
experience.” (R. pp. 5109-5110.) ‘Casey saw Smith on several more occasions during 2004, and
‘had follqw up visits with other Lung and Chest physicians into 2005. (R. pp. 5099, 5103, 5094-
5095, 5090-5093.) |

On July 21, 2.005, Casey had .an office visit with Fogarty, after which Fogarty began
serving as Casey;s physician at Lung and Chest. (R. pp. 5084-5086, 5078-5153.)

| July 21 Note

Casey’s July 21, 2005, office visit with Fogarty was memorialized in a medical record of
that same date titled, “Office Note” (the “July 21 Note”). (R. pp. 5084-5086.) Among other |
things,-.the July 21 Nete stated Fogarty’s belief that the pneumothorax that occurred during
Casey’s rigid bronchoscopy had -caused Case.y to suffer an air embolism, and that this air
‘embolism injureii Casey and accounted for his cognitive complaints. (R. pp. 5084-5086.) v,

Three slightly different versions ef the July 21 Nete exist: an unsigried version (“Note
A’.i)_; a signed i/ersion ehowing a cc: to Dr. Gonda (“Note B”), and a signed version s}iowing acc:
to Dr. Gonda an_d_ ioi\)r. Grace (Note “C”). (R pp. 1669—167'1, 1672—1674, 1675-1677.) No
record evidence existe proving the order in which the three versions of the Juiy 21 Note were
created, or the reasoris why.slig‘ht differences exist ameng them. Despite minor differences
among the three versions of the Juiy 21 Note, each of the versions contains Fogarty’s same
medicaI opinion, which is that during Casey’s pneumothorax, an air embolism diffused inio
_ .Casey’s} bioods‘iream and traveled to his brain, damaging it and eausing Casey’s post-surgical
~ difficulties. (R. pp. 1669‘—1'671., 1672-1674, 1675-1677; p. 2389, lines 10-17 (B_oscia”testimony

stating that no significant differences exist among the three July 21 Note versions); p. 5054



* (Feldman email describing the differences between Note A and Note C as “minor™); pp. 4305-
4336, at p. 4334, lines 15-25 (Smith testimony agreeing that all three July 21 Note versions state
Fogarty’s same opinion that an air embolism caused Casey’s medical condition as alleged in the
MMA).)

Among the minor differences in the three July 21 Note versions is the fact that Note A is
unSigned, “page three” is misspelled “page tree,” and the “Comments” section on page three of
that document states:

With reference to the patient’s difficulty concentrating, he undoubtedly had air

emboli given his lengthy duration of anesthesia and laser perforation of the

endotracheal tree with resultant leakage of air into extra pleural and vascular extra
pleural mediastinal and vascular spaces.
(R. .p.' 1669-1671.) Note A shows a cc: to Dr. Gonda. (R. p. 1671.)

In slight contrast, Note B is signed by Fogarty, and lacks the “undoubtedly had air
~ emboli” language contained in Note A. (R pp.- 1672-1674.) Note B also shows a cc: to Dr.
Gonda, and the “Comment” section reads, in pertinent part:

With reference to the patient’s difficulty concentrating, air emboli have been

reported as a common complication when_there is laser perforation of the

endotracheal tree with resultant leakage of air into extra pleural vascular and
mediastinal spaces:.
(R. p. 1674 (emphasis added).)

Again in slight contrast, Note C is signed by Fogarty, and shows a cc: to Dr. Gonda and -
to Dr. Grace. (R. pp. 1675-1677.) Note C’s Comment section reads:

With reference to the patient’s difficulty concentrating, air emboli have been

reported as a complication of laser bronchoscopy even without perforation of the

endotracheal tree with resultant leakage of air into extra pleural, vascular and

mediastinal spaces.

(R. p. 1677 (emphasis added).)



| Appellants’ knowledge of Fogarty’s originating
theory of Casey’s injury as pled in the MMA

Within weeks of the MMA’s filing, Appellants and their counsel learned that the air
embolism theory of injury' on which Casey’s claims were based had beenoriginated by Fogarty.
(R. p. 1303, line 10-p. 1306, line 24; p.‘2787, lines 7-18; p. 2807, lines 7-17.) Appellants learned

-this fact through the medical records that Klng received in response to the subpoenas he had
issued in June 2006 to Lung and Chest and other of Casey’s medicalproviders. (R. p. 1303, line
K 10-p. 1304, line 24; p. 1306, lines 15-24; p. 2735, line 12-p. 2787, line 18.) This is because those
‘ .records'contained the July 21 Note, which stated the air emb.olism theory that was alleged in the
.- MMA Complaint. (R. p 1303, line 10-p. 1304, line 24; p. 1\306, lines 15—24; p. 2785, line 12-p.
2787, line 18.) |

Spec1ﬁcally, on June 16, 2006, ng issued document subpoenas seeking Casey’s
medical records from Dr. Gonda and Lung and Chest. .(R. p 5046 ) Appellants have st1pulated
that they received a copy of Note A no later than July 7, 2006. (R. p- 2807, lines 6715.)‘ |
- Appellants also haye stipulated that they receiyed a copy of Note C no later than July 3, 2006,
and a copy of NoteB no later than August 14, 2006. (R. p. 2809, line l’9-p. 2801, line 11.) ‘In
‘sum, by August 14; 2006, Appellants had rec‘eiyed acopy of Note A, Note B, andA Note C, and
from that date were able to note the d1fferences among the document compare them, and explore
them during MMA discovery. (R p. 2807 l1ne 7-p. 2810, lme 11; p. 2814, lines 2-13; p. 2816, |
Tines 10-18.)

When Appellants received the Lung and Chest file documents Thompson produced in the .
MMA in July 2006, Appellants reviewed the copy of Note A that was contained in that
product10n and saw that the air embolism and bram damage theory on which the MMA was

based had been formed by Fogarty. (R p. 1303, line 10-p. 1304, lme 24; p. 1306, lines 15-24;p.



. 2785, line 12-p. 2787, line 18.) When Appellants realized that the medical theory on which the

MMA was based had been authored by Fogarty, this amplified Appellants’ opinion that the
MMA lacked any merit. (R. p. 1305, line 22-p. 1307, line 6.) More important, Fogarty’s

involvement with the MMA caused Feldman to believe that the MMA was not simply a frivolous

- lawsuit, but instead was a fraudulent action orchestrated by Fogarty in order to damage him

personally, and destroy him and his colleagues. .(R. p. 1396, liﬁe 5-p. 1397, line 19; p. 1403,
lines 1-13; p. 1619, line 14-p. 1626, line 18.)

The information Appellants possessed regarding Fogarty’s involvement with the MMA

. was not confined to document productions and' subpoena responses. On August 31, 2007,

Thompson served supplemental responses to Casey’s interrogatories in the MMA, which

: fofmally identified Fogarty as an expert witness expected to testify regarding his treatment and

evaluation of. Casey, the standard of care applicable to Appellants, ‘and Appellants’ breach

-~ thereof. (R. pp. 1872-1877, at p. 1873.)> Appellants also deposed Fogarty on December 22,

2008. (R. p: 2732, line 23-p. 2733, line 3.)

- Feldman'’s belief that Respondents
engaged in wrongful acts relating to the MMA

.Feldman had been sued prior to the MMA, ina suit he describes as frivolous. (R. p.
1400, lines ‘8-23.) Feldman understood that a frivolous lawsuit “is not an actionable t'hing”in

[thé] United States.” (R. p. 1400, lines 13-19.) Initially, he assessed' the MMA as a frivolous

- . lawsuit — and thus one as to which Appellants could not seek legal redress. (R. p. 1400, lines 3-

23) However, after Feldman learned of Fogarty’s involvement in the MMA through discovery

“1in that case, his initial assessment of the MMA changed: he no longer believed the litigation was

just frivolous, and. instead believed the entire lawsuit was fraudulent and abusive, and that -

2 Fogarty did not testify at the trial of the MMA.
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Appellants therefore could sue Respondents and Casey in relation to that action.” (R. p. 1189,
lines 13-20; p. 1271, line ‘l-p. 1274, line 17; p. 1396, line 5-p. 1397, line 19; p. 1619, line 14-p.
1626, line 18.)

Fogarty’s involvement with Casey.and his status as the originator of the air embolism

theory of injury alleged in the MMA caused Feldman to believe that Fogarty was orchestrating
the MMA and attempting to use it to destroy Feldman and his colleagues. (R. p. 1115, line 12-p.
- 1116, line'v17; p- 1271, lines' 1-25.) Feldman also formed the belief that Fogarty, as the
- “mastermind” of ‘t.he MMA, and had leaked news of that lawsuit ;[0 the newspaper, and thus
- caused the damaging SHJ Article to be published. (R. p. 1271, line 1-p. 1272, line 18; p. 2787,
| line 19-p. 2789, line 127) According to Feldman, the SHJ Atticle was “just a small part” of
‘ Fogarty’s scheme to destroy Feldman, which incladed causing the MMA to be filed and
including in that suit the most damaging and destructive allegations possible. (R. p. 1271, line 1-
b 1272 line 18)

Speciﬁcaily; Feldman formed the belief that Fogarty improperly fabricated‘ his air
embolism theory of injury and wrata it in the Jaly 21 Note in order to enable Thqmpson to file a
fraudu;lent lawsuit .intended 'to ‘,‘deatroy” Appellants. (R. p. 1115, line 12-p. 1116, liae 17; p. |
1123, lines 10-25; p. 1152, 1in¢ 9-p. ‘1154, line 12; p. .1»161,V line 17-p. 1162, lin'.e"22; p 1271,
lines 1-25; p. 1180, line 9-p. 1181, line 24; p. 1318, line 25-—p. 1320, line 17.) According to
YAF eldman, Fogarty committed “the highest degree of fraud” in writing No'tegz A, because Casey was
not brain injured, but Fogarty wrote in Casey’s ahart that Casey “undoubtedly” had suffered an
air embolism, so that the record would contain the medical-'certainty required for a lawsuit to be
filed based upon it. (R. p. 1139, line 11-p. 1143, line 25; p. 1151, line 3-p. 1.15‘3, line 25; p.

1161, line 17-p. 1162, line 5; p. 1179, line 18-p. 1180, line 25.) Feldman believes that Fogarty
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had “a legal, legal issue in mind, how to hang Greg Feldman and company: So he has fabricated
medical record with a legal intent, not medical intent,” with the goal of Thompson’s using that
record to file a fraudulent lawsuit. (R. p. 152, line 9-p. 1‘153, line 25; p. 1182, line 10-p. 1183,
line 25.) |

According to Feldman, Thompson helped Fogarty fabricate Note A in order to havé the
| requisite medical opinion on which to file the MMA. (R. p. 1161, line 17-p. 1162, line 5; p.
1180, nline 13-p. 1181, line 24.) F eldrﬁan also believes that Thompson abused the legal process
by ﬁliﬂg the MMA on the basis of the fraudulen:[ July 21 Note, and that he did so in order to
improperly obtain disability benefits for Casey, who was not injured. (R. p. 1186, line 23-p. |
1189, line 20.) Likewise, Feldman believes Thompson abused the legal process by using Note Ai
to “fil[e] a lawsuit for Dr. Fogany to follow his agenda” of destroying Appellants. (R. p. 1186,
line 23-p. 1189, line 20.) |

Appellants’ research and formaﬁ'on of belief
regarding causes of action held against Respondents

‘ Feldman believed that the bad acts he thought Respondénts had committed in deve‘lo‘ping
Note A and ﬁling and publi‘cizing the MMA provided Appellants grouﬁds to sue Responder;ts.
"(R'. p. 2792, livne 21-p. 2799, liné 9.) As early as June 2007, Feldman Began researching causés
of-action he beliéved Appellants could'assert_ against Respondents and Casey in ..relation to the
MMA. (R. p. 1403, line l-p. 1404, line 8; p. 1619, line 14-p. 1628, line 6.) Feldman’s goal in
- performing this legal research was to educate himself on causes 4of action available to physicians
on the basis of being named in a fraudulent- and abusive lawsﬁit, which is whé£ Feldman
considered the MMA to be. (R. p. 1403, line 1-p. 1404, lineA7;.p. 1619, line 4-p. 1621, line 15; p.
1629, line 3-p. 1630, line 9.)' By June 2007, Feldman had researched tort clainﬁs arising fr(-)m an

invasion of privacy, as well as claims for slander, conspiracy, and “definitely” abuse of process.
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(R. p. 2301; p. 1403, line 1-p. 1404, line §; p. 1626, line 21-p. 1628, line 6.) Feldman’s initial
research into the tort of abuse of process expanded into research of the willful act element of that

“cause of action. (R.p. 1619, line 4-p. 1621, line 15.) During the summer of 2007, Feldman was

.. performing significant amounts of Internet research on civil conspiracy and-abuse of process, the

- two causes of aetion that Appellants ultimately asserted against _Respondents in this case. (R. p.
1622, line 8-p. 1626, line 23.) | |
| - Based on Feldman_’s research.and his belief that the MMA was fraudulent and had been
: ﬁlecl based on Fogarty’s contrived Note A and with the intent to injure Appellants, Feldman
formed the opinion that Appellants had causes of action against Respondents for civil conspiracy
~ and abus_e of process. (R. p. 1619, line 4-p. 1626, line 18.) On August 11, 2007, Feldman stated
that.belief in writing to Boscia in an email that excerpted Feldman’s research on the'claim
elements of civil conspiracy, and stated:

1. We have at least Casey plus his Lawyer and Possibly Fogarty plus Chuck ’

' Thompson’s Wife.

2. As for Abuse of Process that is already fact (He had no nght to speak to Press

about trial matter..Violation of Civil Procedure)[ ] -
(R. p. 1622, line 8-p. 1626, line 18; p. 2451))

Feldman . followed this email with other emails' regarding tlle claims he believed
" Appellants possessed against Respondents in relation to tlie MMA. For example, on August l'l,
2007, Feldrnan emailed himself regarding the definition and proof of the conspiracy claim he
believed Appellants lield against Respondents,‘and sent himself an email containing a link to -

. . material regarding “Physician Countersuits.” (R. pp. 2305, 2304.) On September 29, 2007,

- Feldman emailed himself yet additional research he performed on the “Abuse of Process” claim

. he believed Appellants held against Respondents. (R. p. 5053.)

Another topic Feldman had researched by August 2007 was the statute of limitations
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applicable to the claims he believed Appellants held against Respbndents. (R. p. 5065.) On
August 17, 2007, Feldman- sent himself an emailed titled, “Statue [sic] of Limitations,”
excerpting legal research he had performed on the three-year limitations period applicable to one
physician’s suit against another .doctor for defamation. (R. p. 5065.)

Feldman’s discussing with legal counsel his belief
that Appellants possessed legal claims against Respondents

No later than September 2007, Feldman had discussed with Appellants’ MMA counsel
his belief that Fogarty, on whose opinion the MMA was baséfll., was orchestrating thét lawsuit
and had leakea news of it fo the newspaper. (R. p. 1394, line 22-p. 1397, line 19; p. 2787, line
19-p. 2789, line 12; p. 2792, line 23-p. 2797, line 14.) Feldman sent King various emails

expressing Feldman’s belief that a lawsuit and/or counterclaims in the MMA should be filed

. against Thompson, Fogarty, and perhaps others. (R. p. 2792, line 21-p. 2794, line 20.) King,

however, repeatedly ad{/ised Feldman that King’s focus was to defend Appellants in the MMA, -
va'nd.that if Feldman wanted to sue Respondents, then he should seek legal advice from others.
. (R.p. 2793, line 23-p. 2796, 1ine 17.) King also reported .Feldman’s beliefs and his dgsire to sue
Respondents to the JUA in September and Octbber 2007. (R. p. 2792, line 21-p. 2795;‘ line 14.)
Specifically, King’s September 4, 2007, report to the JUA stated, inter alia:

When [Casey] and his sister did not get satisfactory answers from the insureds
[Feldman and Boscia], they visited the competitive pulmonary group Lung and
Chest. Dr. Fogarty of Lung and Chest, and your insured, Dr. Feldman, are bitter
rivals and have been involved in litigation. Apparently, both believe that every
problem in their lives stem from some action of the other. Dr. Feldman, in this
case, believes Dr. Fogarty is supporting Casey in this litigation. ~

(R. p. 5037-5039, at 5038.) Similarly, on October 10, 2007, King reported to the JUA:

Just for your information, I am copying you on some, but not all of the e-mails
-that Dr. Feldman has sent to me attempting to direct this litigation, most of which
deal with ancillary issues, minutia such as the article in the Herald-Journal, all
suits against competitors, etc., etc. [ have directed him to seek legal advice of
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- . others (he has his own attorney) if he feels he has redress. My sole job is to
- defend this lawsuit. That does not include filing suit against anyone.

(R. p. 5044.)

| - Feldman also repeatédly relayed to Appeilants’ pérsonal counsel, Mann, his de;ire to sue
- Respondents based on his belief that thveylhad filed the MM.A'based on Fogarty:’s false air
o er’nboli.s-m theory in order to destroy Appellants. (R. pp. 5059, 5060.)

Appellants’ receipt of legal advice that suit against
Respondents could be filed only after the MMA concluded

" Although by August and September 2007 Féldman held the belief that Appellants could
and should sue Respondents for civil conspiracy and abuse ‘of process, Appella4nts’ 'l.‘__aw‘yers‘
maintained a consistent stance as to Feldman’s desire to file suit against Respondents while the
MMA was ongoing, repeatedly advising Feldman that the MMA needed to conclude before any .
- such abﬁon Was ﬁled.. ) King, for example, told Feldman on occaéions no lafer than October iO, :
2007, that the MMA ;;yoilld need to be over before Appellanfs pursued any claims their believed .
they had against Réqundents .— and that they would need t.o retain other counsél to do so. R. p.
2793, line 23-p. 2796, line 1'7.) Accordipg to King, Feldman repeate;d to King his desire to sue
Respondents on varidus oécasions vthro_u'ghobu.t the MMA’s entiré durétion.‘ (R. p. 2795, liﬁes 9-
| "14.) | |
Likewise, Feldman repeatedly asked Mann when. Appellants could sue Resbondents for
.- the torts he belie'ved:Respbndents committed in relation ;[0 thé MMA. For example, on January
- 13, 20.0.8, Feldman é}nai‘led Mann, “Milton, what prevents us from lawsuit of Abuéc of Process?”
(R. pp- 5069-5070.) ‘Feldman included in.'this email research outlining the elements of an abuse
of process cause of action, and distinguishing it from a malicious prosecution claim. (R. pp.

5069-5070.) Mann’s response repeated what Mann had advised Feldman “from the start” of =
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Feldman’s wanting to sue Respondents:

I think the same thing I’ve said from the start on this. Théré is nothing that cén be

done outside that lawsuit while it is still going. Once it is dismissed then you can

do something.”
 (R.p. 5069.) When Feldman then sent. Mann another email attaching a summary of and decision
from a case Feldman believed su;;ported the ability fo éue‘: a lawyér for reputétioﬁal damage,
-'Mann responded: “I hear you and agree in theory, but that doeé.n’t chémge thé way thié has to be
~addressed. If Spence[r King] will not file somethiﬁg, then we’re gbing to have to wait till this
| case is rdyer.”l (R. p. 5068.). .

| Feldman persisted, forwarding Mann on March 19, 2008, a copy of the “Abuse of

Process” email Feldmaﬁ sent himself on Sep‘tember 29, 2007, containing a definition and
description of that fort. (R’ p. 5053.) On September 16, 2008, Feldman emailed Mann additional
legal researéh Feldman had pérformed‘ on “Wrongful Use of Civil Prbceedings; Abuse of
Process; False Arrest,”. and commenting that “we have greaf case of ABuse of Procesé in this
ca§¢[.]” (R. p. 5062.) Feldman emailed Mann a.gair; on Nov_embgr- 17, 2008, declaring his
cvori‘;ivnuing 'desbi-rev to “kné’W héw we can countersue in the same lawsuit,” and explaining that .
*--Mann “said this rﬁany times we must seek Judgé permissio’n. to file it!” (R. p. 5060.)
~ Despite King’s efforts tob focus Feldman on the défense of tﬁe MMA, and despite Mann’s

repeatedly advising Feldman that -Appellants would have to wait until the MMA concluded

. before -suing Respondents, Feldman and Mann continued throughout the MMA -discussing

‘between themselves and with King Feldman’s desire to file suit against Respondents. | R. p.
2798, line 13-p. 2799, line 9; pp. 5056, 5057, 5058.) King’s and the JUA’s response remained
consistent: Appellants needed to wait until after the MMA was concluded before Appellants

~ filed any claims against Respondents. (R. p. 5044; p. 2798, line 13-p. 2799, line 9.) The JUA, in
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- fact, insisted that 'Appellants wait until after the MMA ended before Appellants filed any
counter-action in relation to the MMA. (R. pp. 830-831, 1666-1667, 5049-5050; see also pp.
826-827 (email from JUA to Feldman stating that “as a general rule, absent mali;:e, éuch things
are not actionable by an édversary; and even if they are actionable, generally you must first ‘win’
- the underlying suit before you can bring such an action. . . . So . . . they. w1ll get their’s [sic] in
-~ good time.”).).  Appellants and‘Mann “pledged cooperation” with the JUA, conﬁrming/“fhat_
* there would be no filings for sanctions, conte‘mpt etc.” during the MMA without thé JUA’s
express agreement. (R. pp. 5033-5035.)

Appellants’ awareness of limitations period
on intended claims against Respondents

- As shown above, Feldman emailed himself on Augu.st‘17, 2007, excerpts frofn his legal
research on fhé three-year statute of Alimitat‘ions‘applicable ‘;o a physician;é suif against another
doctor for slander. (R. p. 5065.) As the MMA progressed, Feldman reméined aware of the
~ statute of limitations on the claims he believed Appellants pbésessed ggain‘st Respoﬁdents in

‘relation to that lawsuit, even as he was continually advised that Appéllénts had ;[0 wait until after

' that suit resolved to file any countef-acti’on agqinst Respondénts. Oﬁ March 19, 2008, after .

Feldman forwarded Mann his Auguét 17, 2007, email regarding the statute of limitatiohs, Mann

repiied, “Sﬁre. Two things‘ statute of limitations and .statute (;f repose. Not toc; worﬁed about

this.” (R. p. 5066.) In a November 6, 2008, email to Mann, Feldman ques_ti.oned wﬁether the

statute of 'lirﬁitations had expired on at least one claim h¢ wished to ﬁlle againsf Respondents,
asking, “Our Defamation issue has expiration date..3 years?” (R. p; 5061.)

Appellants’ filing of this lawsuit after thg MMA’s final conclusz“on-
Appellants ultimately did ‘wait until the MMA’s final conclusion before finally filing suit

against. Respondents for abuse of process and conspiracy, which were two of the tort claims
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Feldman had researc'héd' as early as August 2007, and were claims he had believed since that
time that Appellants held against Respondents. (R. p. 5052; see also p. 1619, line 14-p. 1626;
line 18.) The MMA was tried before a jury beginning on May 11, 2010. On-May 28, 2010, after -
* a l4-day trial, the jury returned a defeﬁse verdict in favor of Appellants in the MMA.. Afterward,
. iCasey moved the court for a new trial. Although Appellants timely opposed that motion, the
) ‘court’s order denying the motion was not filed until on or after September 27, 2010. (See R. p.
5033.) |

On October 27, 2010, within a month of the MMA jury 'Vérdiét’s becoming final,
“Appellants filed their initial Complaint in this case; alleging that Respondents and Casey
. engaged in abuse of process and civii conspiracy in relati.on to the MMA; (R. p 53.)

| Rele‘vant procedural history | |

Respondents and Casey fnoved to disrﬁisé Appellants’ Complaint, and twd éuccessive .
amended complaints, on'gro_unds that the sta‘;gte of 1ir¥1itations on Appeliants’ abuse of process
and civil conspiracy claims expired before Appellants filed this action. (R pb. 116, 102-115, 99-
100, .123—124, 118-119, 126—127.) Resp-ondents and Casey arguéd tha;t Appei-lanté’ ﬁiegdings
showed thaf when the MMA was filed in 2006, Appellants were put on potice that théy may have
Viable tort claims againét Réspondents arising from the MMA, because Appellants alleged that
the MMA was baseless'and that they had been damaged By ’its filing .én-d publi.cizing. (R. pp.
116, 102-115, 99-100, 123-124, 118-119, 126-127.) | . |

At the beginning of the hearing on Requndents’ motions to dismiss, Appellants’ counsel
~ dismissed Appellants’ civil conspiracy claim without prejudice. (R. p. 1004, lines »1‘2-24.) The
circuit court granted Respondents’ and Casey’s motions as ‘to the remaining 2‘1b.u‘seb of process -

claim, finding that Appellants’ complaint showed that when the MMA was filed, Appellants
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: knew or should havé: known that they possessed an abuse of process claim against Respondents.
- (R. pp. 1-13.) Applying the discovery rule to Appellants’ pleadings, the circuit court held that
~when the MMA: was filed, Appellants could have discovered Respoﬂdents’ and Casey’s alleged

qungdoing through the exercise of ordinary care and‘rea.sonat;l_e diligence, 'and.thatkbecause
- Appellants failed to file suit within three years of that filing date, the statute of limitations on that
vclaim had expi?ed. .(R. pp- 1-13.)

The - Court of Appeals reversed, disagreéing that Appellants’ | pleadings showed
unequivocally that Appellaﬁfs’ ¢laim is timé-barred. ‘(R. pp- 14-18.) In lreaching"this.decision,
: ‘t‘he Court of Appéals focused (;n tﬁe two claim elements ;:dmprising the tort of abuse of process:
an ulterior purpose, and a willful act in the use of the process that is not proper in the regular
conduct of the }’)roceedingf (R. p. 16.) Aé to thé first element, the Court of Appeals found that
the paragraphs of the compiaint thé circuit court cited to support its finding (i.e., thaf Appellanfs
knew or should have known whgn thé MMA was filed that they may flave an abuse of process
claim) do not indicate when Appellants knew or should have khown that Casey — .who at that.
timF remained a party defendant — allegedly filed the MMA with én improper objecti‘v'e. (R pp-

1617 | . | |

Aé to the second element, the Coﬁrt of Appeals held that even if thé complaint does
indicate that Appellaﬁts had reason to believe that the MMA lacked merit, “the complaint does
not allege any specific pbiﬁt in time at Which [Petitioner‘s] commit‘;ed a willful and improper act
‘in their use of the legal procéss.” (R. p. 17.) The Court explained thaf without any information

in the complaint as to when Respondents’ acts allegedly occurred, it could not charge Appelllants.

3 By the doctrine of inclusio unius est exclusio alterius, the decision indicates that the face
of the complaint does indicate when Appellants knew or should have known that Thompson and

0 Fogarty allegedly filed the MMA with an improper objective.
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with knowledge that they had a potential abus.e of process claim at the time the MMA was filed.
(R.p. 17) |

The Court of Appeals expressly noted that because the case was decided on a motion to
dismiss, its decision did 1;10t reach past the facts as alleged on the face of Appellants’ cémplaint,
and the Court invited Respondents and Casey to move again for dismissal of Appellants’ abuse -
éf process cause of action ‘on.ce the case was remanded for discovery and further proceedings.
R.pp. 1501, and 1702

Relevant case events

The case was returned to the circuit court on May 19, 2015. (R. p. 19.) In 'December
. 2015, the parties agreed to and the court accepted a discovery plan that required the parties’ |
sijmultanec)us production of file documents from the MMA. (R;~ pp. 21-22.) That productioﬁ
occﬁrred on April 1, 2016, when Thdmpson produced a copy of his voluminous file in the MMA,
bates labeled Thompson 1‘ — Thompson 83644, and” Appellants produced Aﬁnancial records and
documents from the files of Appellant’s MMA counsel, iﬁcluding Mann, King, and Gunn.

‘Feldman was deposed on Octobgr 17, 18, and 21,‘2016. (R. p. 1105, line 15.) Boscia
was deposed on October 19, 2016. .(R. p. 2306, lines 14-15.)> ‘

: Respéndents moved. for_ sumrhary judgment on December 7, 20-16, on grounds that
Appellants’ abuse of process claim is barred by the sfatuté of limitations, because Appellants’
own ¢m5ils and deposition testimony shéw conclus.ively that more than three years before
Appellants filed this action, thesf believed that they possessed an abuse of process claim against
Respondents in relation to the MMA. (R. pp. 128-131.) "Respondents‘amended this motion on
March 30, 2017, to clarify that Respondents sought summary judgment on statute of limitations

grounds only. (R. pp. 132-134.)
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. On-April 14, 2017, the circuit court entered a Discovery Order expressly acknowledging
‘ that Respondents’ summary judgment motion, as amended, \uas scheduled for a hearing on June

. 20, 2017; requiring Appellants to complete by May 31, 2017, the depositions of ‘the three
witnesses they wished to depose priorl to that hearing; ‘and. declaring that Respondents’
- depositions would not be scheduled unless the circuit court denied Respondents’ summary
judgment motion. (R: pp- 23-24.) |

On June 16, 2017, Appellants.ﬁled an affidavit gof’ Feldman stating, among ether things,
that the MMA “is based upon the information received during the.depo_sitions bof Dr. Grace, Dr.
Waid, Dr Fogarty, and the fraudulent- MRI, which all occurred in year 2008.” (R. pp. 5027-
5029, at 19 22.)’ Appellants also submitted an affidavit of Boscia al‘ﬁrming and adopting all of -
Feldman s testimony as Boscia’s own. (See R. pp. 5031- 5032, at 1]1[ 6-7. )

On June 20, 2017 the circuit court heard oral arguments on Respondents’ motion for
summary Judgment (See R. p. 1040)

On July 18 2017, Appellants dismissed with prejud1ce their claims agamst Casey. (R
pp. 970-971.) | |

Granting of Respondents’ sutnmary Jjudgment motion

}O‘n luly 20, 2017‘., the circuit court granted Respondents’ summary judgment metiOn, ,
holding that the record evidence, including Appellants’ own "emails, SllOWS that no later than
August 11, 2007, Appellants helcl the actual belief that they possessed an abuse of process claim
against Respondents.' (R. pp. 26-33, at 28-30.) The circuit court held ‘that Appellants’ actual
belief that .they possessed legal claims against Respondents arising from the MMA triggered the _
statute of limitations’ running on those claims, and that the- statute expired before Appellants :

filed. the current lawsuit. (R. p. 30.) The order also held that equitable tolling does not spare
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Appellants® suit from dismissal, because the record clearly:,‘sh‘ows that Appellants possessed
information more than three years before filing this action that caused them to form the actual
vbe‘lief that they possessed an abuse of process claim against Respondents. (R. pp. 31-32.)
Therefore, no facts allegedly were concealed from Appellants that prevented or delayed their
forming th'e belief that they posees_s_ed an actionable claim against Respondents. (R. p.32.)
-On.July 31, 2017, Appellants motzed for reconsideration of the summary judgment order.
The circuit court denied Appellants’ motion for reconsideration on November 14, 2017. (R. pp. -
34-52.) This appeal ensued. (R:pp. 1102-1104.)
STANDARD OF REVIEW
“When reviewing the grant of summary Judgment, the appellate court applies the same
standard applied by the trial court pursuant to Rule‘ 56(c), SCRCP.” Fleming v. Rose, 350 S.C.
© 488, 493, 567 S.E.2d 857, 860 (2002). Summary judgment is appropriate when “the pleatelirlgs,
depositions, ‘a'ns:wers to interrogatories, and admissions on file, together with the afﬁ_daxtits, if
any, éhow ttlat there i_e no genuine issue ‘és to any material fact and that the ‘movi'ng party is
‘entitled to a judgment as a.matter of law.” Role 56(c), SCRCP. ““When determining if any
: triatble issues of fact exist, the 'evide.nce and all reasonable interences must :be viewed in the light |

most favorable to the non-moving party.” Fleming, 350 S.C. at 493-94, 567 S.E.Zd at ‘860.4

4 Appellants’ Statement of Facts (appearing at Appellarlts’ Br. 8-14) does not set forth any

_evidence properly considered by this Court in deciding the issues on appeal, because it merely
- recites . allegations from Appellants’ Second Amended Complaint. Rule 56(c), SCRCP;
Baughman v. Am. Tel. & Tel. Co., 306 S.C. 101, 117, 410 S.E.2d 537, 546 (1991) (“bald
allegations” are insufficient to create a genuine issue of fact). Because Respondents denied these
- allegations, they do not constitute established facts in this case. See Bates v. City of Columbia,
301 S.C. 320, 322, 391 S.E.2d 733, 734 (Ct App. 1990) (only admrtted allegations are
established as case facts).
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ARGUMENT -

L. The Circuit Court Correctly Held That Appellants’ Abuse Of Process Claim Is
Barred By The Statute Of Limitations.

The pircuit court properly found that Appellants’ abuse of pfoces_s claim is barred by the
_statute. of limitations. This is because the record shows thaf mlore. than three years before
Appellants ﬁled this syuit' in October 2010, Appellants had .forme:d the actﬁal belief 'tha.t they held
actionable claims against Respondénts; arising frpm improper acts they believed Respondents
" had committed in the course of developing Note A and filing .the MMA. The fecbrd al:so shows

. that Bcfore concluding in writing that they possessed an abuse of procesé and civil conspiracy
claim against Respondents, Appellants' had assessed that Fogarty’s fraudulent NQte A and
,T-h.ompson’s ﬁliﬁg suit based on that record rendered the entire MMA an abusive action filed for
. the improper purf)oses of damaging Appellants and improperly obtaining disability benefits for
Casey, who they contend was not injured. Aithough Appellants knew they had been injured by
~ Respondents’ alleged bad'acts by August 2007 and knew that they Held some claims against

Respondents for violatiﬁg their legal rights, Ap,pellants.wa.ited mofe than thrée years after that
A dafe to file the instant suit. Accordingly, their abuse of process claim is time-batred.

A. Abuse of Process
o Abuse‘ of process is “the employment of legal process for some purpose other than that :
for which it Was’ intended by the law to effect — the improper use of a regularly issued prdcess.”
: Huggins v. Winn—Dixie Greenville, Inc., 249 S.C. 206, 210, 153 S.E.2d 693, 695 (1967). “The
essential elements of abuse éf process are (1) an ulterior purpose, and (2) a willful act in the use
of the pfocess that is not proper in the regular conduct of the I;roceeding.” Palleres v. Seinar, "
407 S.C. 359, 370, 756 S.E.2d 128, 133 (2014). |

- To sustain an abuse of process claim, a party must allege facts sufficient to show not only
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" that :the 'laWsuit’ was brought for an ulterior purpose, i.e., for collateral reasons, but that willful
acts were taken through which the process was abused. Food Lion, Inc. v. United Food &
. Comm. Workers Int’l Union, 351 S.C. 65, 76, 567 S.E.2d 251; 256 (Ct.. “App. 2003).
Significantly, ‘.‘th'e willful act reciuirement‘is not limited th thbse abusive acts occurr:ing after

~ -process has issued, but includes coercive or extortionate acts that cause process to issue in the

- first instance.” Id. at 71, 567 S.E.2d at 254, n. 3 (emphasis adde&)._ vAcc;)rdiﬁgly,. “an abuse of
" . ‘process action 'may lie if a party prosecutes an ‘entire léwsui£’ for collateral purboses.”' Id. 351

S.C. at 73, 567 S.E;2d. at 255; Huggins, 249 S.C. at 212, 153 S.E.2d at 696 (recognizing that an
‘entire lawsuit can constitute an abuse of process, when that ‘lawsui‘.c resuhs from‘and is “tainted

throughout” By i;ﬁproper acts that cause the process .to issue in the first placé). ’ A defendant
“cannot divorce .itself from responsibility” for leg_ai pr;oceedi.ngs-that result from improperly-

motivated actions that precede the issuance of process. Id. - ‘ | |

B. b"l-“he Statute of Limitaﬁons ahd'Discovery Rule “ ~
| Abuse of process claims are governed by a three-year statute of .limitations‘ period. S.C.

: _céde Ann. § 15-3-530; Whitfield Const. Co. , Bank of Tokyo Trust Co 338 S.C. 207, 525
S.E2d 888 (Ct. App. 1999). | |

| “A statute of limitations is a procedural device that operates as a defehse to limit th¢

M

reﬁledy availablé from an existing ‘cause of action.’ Cap?o of Suﬁmerville, Inc. v. JH Gayle
A ‘Co‘nsl‘. Co., In;c., 368 S.C. 137, 142, 628 S.E.2d 38, 41 (2006).v “Statutes of lifnitations are not
~ simply technicalities;” instead, they “embody important pu‘blic- bolicy considgrations in that they
stimulate activity, punish negliigence, and promote rebose be giving security and stébility to

~ human affairs.” Moates v." Bobb, 322 S.C. 172, 176, 470 S.E.2d 402, 404 (Ct. App.' 1996). |

‘These statutes relieve courts of the burden of trying stale claims of those who have slept on their
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- rights,.-and. “ensure:litigation is. brought within a reasonable time in order that evidence be

- .reasonably available and there be some end to litigation.” Transp. Ins. Co. and Flagstar Corp. v.
: :S. C..Second Injury Fund, 389 S.C..422, 428, 699 S.E.2d 687,.690 (2010) (citations and internal
punctuation omitted). |
The limitations period established by S.C. Code Ann. §‘15-.3-530 begins té run when the

. plaintiff “knew or“B_y the exercise of reasonable diligence should have kﬁown that he had a cause
of action.” S.C. Code Ann. § 15-3-535. Therefore, in determining when a»cvaus_e. of action arose
. under an applicable statute of limitaﬁons, South Carolina courts apply the.“discovery rule.”
Rumpf v. Mass.‘ Mut. Life Ins. Co., 357.S.C. 386, 394, 593 S.E.2d 183, 187 (Ct. App. 2604).
Under_' the diécov?ry rule, the lifnitations pe;iod begins to run on the date the party either knew,
or by the exercise (;f reasonable diligence should have known, that some legal righf had been
invaded. City ofNewberry v, Newberry Elec. Co-op., Inc., 387 S.C. 254, 260, 692 S.E.2d 510,

- 513 (2010). The exercise of reasonable diligence means that an injured party must act With some
- ‘promptness \}\'/here fhe facts and circumstancés of aﬁ injur,y-woulld put a person of common.

, knowiedge and éxperience on notice that some right of his has been im{adéd or that some claim
against aﬁot};er pérty might exist. Snell v. Columbia Gun Excﬁ,_]nc. s 276 S.C. 301, 303,.278
S.E.2d 333, 334 (1981). |

The discovery rule thus focuses on when the complaining party acquired knowledge of

any vexisting' facts sufficient to. put.the party on inquiry Which, if develc?ped, would disclose
ailéged wrongdoing. Burgess v. Am. Cancer Soc., S.C. Div.; Inc., 300 S.C. 182, 186-87, 386
S.E.2d 798, 800 (Ct.lApp.- 1989). “Moreover, aithough a party claims ignorance of existing facts
. and circumstances, the same result [i.e:, the statute of limitation’s‘ rﬁnning] follows if such facts

and circumstances could have been known to the party through the exercise of ordinary care and
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- .reasonable diligence.” Id.-- The statute of limitations therefore.begins to run on the date a
plaintiff knew or should have known that he had a claim, and not when the plaintiff sought
advice of counsel, or developed a full-blown theory of recovery, or discovered a witness to
support or prove his case, or “obtain[ed] actual knowledge of either the potential claim or the
. facts giving rise thereto.” Gibson'v. Bank of Am., N.A., 383 S.C.-399, 406, 680 S.E.2d 778, 782
(Ct. App. 2009). “Moreover, the focus is upon the date of discovery of the injury, not the date
of discovery of the wrongdoer:
_ The important date under the discovery: rule 1s the date that a plaintiff discovers

the injury, not the date.of the discovery of the identity of another alleged

wrongdoer. If, on the date of injury, a plaintiff knows or should know that she

had some claim against someone else, the statute of limitations beglns to run for

all claims based on that injury.

Wiggins v. Edwards, 314 8.C. 126, 128, 442 S.E.2d 169, 170 (1994) (citation omitted).

C. The Statute of Limitations Began Running on Appellants’ Abuse of Process Claim
No Later Than August 2007.

Appellants’ abuse of process claim against Responéénts is time—béfred, because
- Feldman’s emails prove that in August and September 2007, Appellants held the ac;tual belief |
that they .posséssed actionable legél claims agaiﬁst Respondéhté — specifically, the two causes of
action Appellants assgrted in this case — and- because the case’ evideﬁce conclusively shows that
- Appellants formed those actual beliefs based on improper acts they believed Respondents had
committed in rrianufacturiﬁg a false basis for and filing the MMA for improper purpose. The
record clearly shows that the facts and cirgumstances of Whiéh Appellants wére aware by July
2006 caused them to believe that they had been damaged By ..Respondents’ abuse of the legal
process that was the MMA, and that they possessed resulting legal claims against Reépond_ents.
. In addition to researching the claims they believed arose from ‘R,espondents’_ alleged misdeeds

relating to the MMA and advising - their counsel that they wanted to sue Respondents,
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e Respond'ents then recorded .in writing in August and September 2007 their actual beliefs that they
possessed claims relating to their MM A-related injuries. More concrete proof that the statute of
. limitations on Appellants’ claims expired before they filed this suit in October 2010 could hardly
exist.
After learning in July 2006 that Fogarty had authored Note A and concluding tliat the
MMA was a fraudulent filing that Fogarty was niaster'minding in order- to destroy Appellants,
Feldman carefully .’res'earcuhed the claims Appellants could file against Respondents for
‘. embrorling them in fraudulent lltigatlon On August 11, 2007, Feldman emailed Boscia that they
had claims against ‘at least” Respondents and Casey for c1v1l conspiracy, and that “Abuse of
~ Process . . . is already fact[.]” (R. p. 5052.) Feldman followed this email with messages in
August and September 2007 regarding the elements of the abuse of process claim he believed
. Appellants held against Respondents, and even the statute of limitationsapplicable to those
claims. (R. pp. 5051, 5053, 5065, S067.) |
Signiﬁcantly, the actual béliefs stated in Feldman’s August"'and Septernber 2007 emails

are entirely consrstent with Appellants’ deposrtion testimony and the case record as a whole,
- which show that prior to those dates, Appellants had assessed the MMA as berng a fraudulent

lawsuit that was based on a false medical record manufactured by Feldman’s nemesis, and that

was interposed to harm them and for other improper purposes;v and that these beliefs prompted

Feldman to conduct his extensive legal research into the claims Appellants could ﬁle against
-Respondents on those bases. More speciﬁcally, th'e‘record shows:”

"o Beginning‘ in 2000, after Feldman.left Fogarty’s 'medical practice, Feldman believed
- Fogarty became cbsessed with Feldman and started actively attempting.to darnage Feldman and

his business associates. (R. p. 1245, line 4-p. 1248, line 25.)
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.. * . In September 2004, Feldman. filed a business lawsuit.against Fogarty, claiming that

R Fogarty was defaming Feldman’s business and intentionally interfering with its contracts. (R. p.

1249, line 25-p: 1252, line 12; pp. 1840-1845.)

. ‘In May 2006, when Appellanté were served with the:- MMA, they immediately assessed

the suit as lacking.-merit. ‘Feldman. never believed that Casey ever had brain ‘dafnage, and

Appellants'vdici not: beliév’e'eveﬁ.for “a second” that the .lawsuit was a legitimaie _médical

_ malpra&ice act}ion. (R. p. 1400, lines 3-7.) |

. ‘In Méy 2006, when the MMA was filed and the SHJ Article publicizing it appeared,

Appellants began suffering damégés to their reputations and medical practice. .(R. p. 1271, line

- 6-p. 1272,_1ine 18; p..2375, line 10-p. 2376, line 4; p. 2377, line 2b-p. 2378, line 15.)

. VABy Julyx 2006, Appellants learned of Fogarty’s involvement with the MMA, when they

- obtained Fogarty’s Note A through discovery. They'recogniz§d that Note A éo‘ﬁtained the air.
embolisrh the()ry that formed the basis of the claimsAassé\rted in the MMA. (R. p. 1303, line 10-
“p. 1304, .li.ne 24; p. 1306, 1ine$-l$—é4; p. 2785, line 12—2787, line 18.)4 |

: ..‘ Feldman. believed that Fogarty’s statement in the A that Casey “undoubtedly had air

» emboli” not only was “outlandish and crazy,” but was a physical impossibility. (R. p. 1296, line

5-p. 1298, line 3.) |

. 'Fogartyfs invol\'/ement"in the‘MMA and the fact that Note A declared that Casey

;‘qndoubtedly” ‘had Suffe_red an air embolism caused Appella’nts to believe thg MMA was not
~simply a- frivolous case, but instead was a fraudulent and abusive case orchestrated and

‘ 'm.asterminded by Fogart}‘f. -Appellants also believed that Thompson"abused the legal process.by

filing the MMA to advance Fogarty’s agenda of damaging Appellants, and to obtain unwarranted

disability benefits for Caéey. (R. p. 1187, line 22;p. 1189, line 20.)

28



.+ -+ Feldman believed that a small part of F ogarty’s scheme to destroy Appellants fhrough the
‘MMA included his leaking news of the lawsuit to the Spartanburg Herald-Journal. (R. p. 1271,
line 1-p. 1272, line 18; p. 2787 line 4-p. 2789, line 12; p. 2792, line 21-p. 2794, line 25.)

* - "Beginning early in the MMA and persisting throughout that case, Feldman advised King

- that he believed Fogarty was ofchestrating the MMA and was attempting to damage Appellants

_ - through that lawsuit and-the publication of the SHJ Article. Feldman also believed and advised

King that Appellants held legal claims against Respondents in relation to-the MMA, and that he
.wanted to sue Respnndents. (R. p- 1396, line 5-p. 1397, line 19; p. 1403, lines 1-13; p. 1691, line
14-p. 1626, line 18; p. 2787, line 19-p. 2789, line 12; p. 2792, line Ql—p. 2795, line 14; p.‘2796,
line 18-2799, line 5.) |

« No léter' than June 2007, Feldman started performing s_igniﬁcant .arnounts of Internet
‘research on tort claims he be_lieyed Appellants could assert 'again.st Respondents in relation to the
‘misdéeds he believed they committéd in relation to the MMA, which he believed rendered that
entire lawsuit anusi\ie. The causes of action Feldman exploréd included invasion of pr.ivacy-f,
. .slander, givii .conspiracy, and “deﬁnitely” abuse of process. (R. p. 5047; p. 1403, iine..l -p. 1404,
| line 8; p. 1619, line 14-p. 1628, line 6.) |

e - On August 11, 2007, Feldman sent Boscia an 'erriaii containing legal research Feldman

had performed on the causes of action he believed Appellants possessed against Respondents as

- . aresult of the improper acts he believes they committed in forming and filing the MMA. (Mann

" 1168.) This email stated Feldman’s belief -that Appellants had causes of action against
‘Respondents for abuse of process and conspiracy. (R. p. 5052.)
*  On August 17, 2007, and September 27, 2007, Feldman sent himself additional e_mailé

- which included his legal research regarding the abuse of process and civil conspiracy claims he
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- believed .Appellants possessed against Respondents in relation to the MMA, and. regarding the
statute of limitations applicable to those claiﬁs. (R. pp. 5051, 5053, 5065, 5067.)
. On September 4, 2007, and October 10, 2007, King reported to the JUA that Feldman
believed Fogarty was supporting Casey in the MMA and wished fo file suit against him, and that
King had advised Feldman to seek the advice of others if he wished to seek fedress. (R. pp.
5037-5039, at 5038; p.5044)
. | On regular bases throughout the MMA, Feldman reminded Manﬁ that he wished to sue
- Respondents for abuse of process and other claims, and that he was aware that a statute of
limitations applied to those claims. Feldlr'nan was consistently advised tha‘t' Appellants needed to
wait until after the MMA resolved to-file any suit against Respondents. (R. pp. 5053, 5060,
5068, 5069-5070.) | | -
e | The final order in the MMA was filed on or after September 27, 2010. (See.R; p- 5033.)
: Ai)pellants filed this action_ on October 27, 2010:
| The evidence that is contaihed in the case record and summarized above conclusively
~ shows that when Feldman authored his August and September 2007 emails, Appellanfs held the
“actual beliefs that étaftéd the statute of-limitations’ runniﬁg on ‘Appellants’ abuse. of process
~ claim at least by the date of thqse messages: Appellants believed that they-held abuse of process
and civil conspiracy-claims against Resbond_ents based on the improper acts Appellants believed
Respohdents had committed in relation to the MMA, and that they believed rendered that entire
action an abuse of process that had damaged them. Those willful acts included Fogarty’s having
authored Note A.prior tb the MMAs filing in May 2006 to iﬁclude the “undoubtedly” language
requiréd to file the MMA, when Casey was not actually injured, and for the wrongful purpose of

embroiling Appellants in fraudulent litigation and damaging their reputations. Those willful acts
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al’s'()"ir'lcludedThompson-’ s abusing the process of the MMA by filing that lawsuit in May 2006.
based on Fogarty’s fraudulent Note A, in or‘der to advance Fogarty’s agenda of destroying
- Appellants and to. secure disability beneﬁts for the un-injured Casey.  Those willful acts qlso
- included Fogarty’s leaking news .of the MMA to the media, such that the SHJ Article was
published in May 2006.

Because Appellants held the atctual belief in August and September 2007 that their legal
rights had been invaded by the improper acts they believed Respondents had committed in
developing. the ..bas'is for and filing the MMA, the statute of limitations on their MMA-related
claims had begun running at least by ‘that time. See City of Newberry, 387 S.C. at >260, 692
‘ .S.E.2d' at 513. Significantly, because Appellants kpew that they “had some claim against
someone” for the ‘damag‘e"s caused_ to them by the fraudulently developed and filed MMA, “the

. statute of limitations [began] to run for‘ all claims based on that injury.” See Wiggins, 314 S.C. at’
" 128,» 442 S‘.E.Qd at 1 70 Likewise, because Appellants held these actual‘beliefs by. August and
September 2l)07, 'the:stétute of limitations had started running on the clain_ls,"Appellants later
: ztsserted ‘agéinst Resp‘ondents--in this lthsuit — regardless of whether Appellants ‘had yet to
determine conclusively what facts or damages they could allege in support of those cléims, or
-had yet to develop a full-lslown theory of recovery, or even llad yet to obtain actual knowledge of
the facts giving rise to those claims. See Gibson, 383. S.C.} at 406, 680 S.E.2d at 782.
- For these reasons, this Court should affirm the citcuit court’s grant of summary judgment -
in Respondents’ favor. |

D Appellants Have Failed to Establish a Triable Issue of Fact Sufficient to Avoid the
Entry of Summary Judgment in Respondents’ Favor

- Each of the arguments Appellants have asserted in their attempt to avoid the application

= -of the statute of limitations fails, for the reasons discussed below.
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- 1. Appellants’ argument regarding the August:11, 2007, email fails.. L

Appellants contend that Feldman’s August 11, 2007, email cannot properly be construed
as reflecting Appellants’ actual knowledge that they possessed an abuse of process claim against
- Respondents, because the email references someone’s having “no right to speak to Press about
~ trial matter.” (See Appellants’ Br. 18,719-20.) Appellants argue that after Feldman wrote this
-email, King advised Feldman that Thompson did have a right to discuss the MMA with the press,
~and Casey and Fogarty in ‘thei_r ~depositions “disavow[ed] any willful act respecting the
newspaﬁer article,” .(Appellants" Br. 19.)° According to Appellants, these events “dissuaded
~ [Appellants] froﬁl believing thaf there was a cause of action and/or some willful act, which is a
reciuired element in an abuse of process action. -(Appellants’ Br. 20.)

This argument fails both. factually and legally.  Factually, the case.record — including
: -erldmani’s own -deposition testimony — shows clearly that before and by August 2007,
Appellants’ beliefs about what improper actions Respondents had taken With» respect to the
MMA’s 'de\.}elopment, filing, ahd prosecution were not cenﬁned't_o their belief that.Respondents
and/or Casey had leaked news of the MMA to the press. After reeeiving Fogarty’s Note A in
July 2006 ‘and -seeing -that Fogarty had originated-the injury theory on which the MMA was
Based, Respondents formed their primary belief that Feldman consistently identiﬁed as being the
core of Appellants’ present lawsuit: that Respondents engaged in conductvthat rendered the
entire MMA an abuse of process when they developed and published Note A, because it
contained a fraudulent theory of injury that was stated with the degree of medical certainty
needed to file the MMA against Appellants, for the purpose of damaging Appellants and

obtaining disability benefits for the non-injured Casey. Appellants thus cannot plausibly argue

. Casey was deposed in the MMA in August 2007; Fogarty was-deposed in December
2008.
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‘< that " in' August ‘and:: September 2007, they lacked knowledge :of any allegedly :willful and

‘wrongful acts that Appellants believed Respondents committed in rélation to the MMA that
~rendered that suit an abuse of proceés, especially when Appellants continue to- identify those
élleged acts as tl;e bases for their claims against Respondents.. | |

| Additional record evidence defeats Appellants’ current argument tha't‘ they_Wére. induced
. after August 2607'into believi.ng fhat Fogarty and Casey.had.ndt engaged in willful acts with

- respect to the SHJ Article. This is because Feldman testified during his deposition that his belief
fhét ‘Fogarty caused the.b'd‘e.lmaging SHJ Article to be written — which beliéf he formed 1n or .
around July 2006 after receiving N0t¢ A in discovery — continues to.be his belief'in this case.
(R. p. 1271, line 1-p. 1272, line 18.) |

Appellants’ argument also fails legally, because regardlesé of whethér Feldman had yet to
L dctefmine conclusively in August 2007 what facts or damages Aptpella‘nts,could allege in support
of the claims he believed they held agéinst Rgspoﬁdents’, "the statute of limitations already had
; startéd 'tQ_ run oﬁ'whatever claims- Appellanfs could assert from-the damages they allegedly
sustained in"relati'on' to the MMA. This is because by the time Feldman wrote his August. 11,
: ‘2007; email and his related messages, Appellants actually ,had determined and believed that their ’, ‘
A' legal righfs .had‘been infringed ‘by Responde.r_lts’l condﬁ»ct és' to‘ ;[he MMA, that théy had been
- d.amaged, and that théy held resultant claims against Respondents.” South Caroliﬁa law is clear:
the focus of a court dééiding when the stafuté of limita-tions begins funning,on_a plaintiff’s claim
is thé date the plaintiff discovers an injury. Wiggins, 314 S.C. at 128, 442 S.E.2d at 170. “The
importarit_ date uﬁder the discovery rulé is the date that a plaintiff discovers the injury . . . . If, on
the date of injury, a plaintiff knows or should know that éhe had some claifn agaiﬁst s’omebne

else, the statute of limitations begins‘ to run for all claims based on that injury.” Id.; see also Roe
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v, Doe, 28 F:3d 404,407 (4th Cir. -1994) (noting that South Carolina’s statute of limitations.
'requires “very little to start the clock™).

2. Appellants’ argument regarding 2008 acts fails.

Also in their attempt to avoid dismissal of their claim, Appellaﬁts argue that their cause
- of action arose in 2008, less than three yeavrs before Appellanfs filed thi§ action in October 2010.
These arguments. cannot overcome summary judgment in this case, because reasonable minds
cannot differ_.on. the‘ facts and documents showing plainly that the a_lpplicable limitations period
‘ began running at least by August 2007, and thus expired mo‘re‘tAhan three years before Appellants
filed this lawsuit. See Main v. Corley, 281 S.C. 525, 527, 316 S.E.2d 406, 407 (1984) (a party
~ cannot avoid surﬁmary judgment by creating “an inference which is not reasonable or an issue of
fact that is not genuiﬁe?’).

Appellants argue that 2008 is the earliest year in whieh their claim could have accrued
‘and the statute of limitations on that claim could .ha}g(e started running, because their Secoﬁd.
Amended Comblaint (SAC)‘alleges that it was during7é008 thaf:
. . Appeilants[discovere‘d.that the medical records of one of Case.y’s treating physicians, Dr.
Grace,‘ stated that Fogarty had seen Casey af Fogarty’s research facility prief_to the dgte of the"
- July 21, 2005 Note; | | - |
I Fogarty‘.t.estiﬁed during his depositien in the MMA in December 2008 that his first office
visit with Casey did not occur until July 21', 2005, when Fogarty wrote his July'21, 2005 Note;
s - The records. Fogarty produced at his December 2008 deposition in the MMA did not
contain all of the records Appellants believe Fogarty generated as to Césey, and when Fogarty

was questioned on his Note A, he did not mention Note B or Note C; and
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se . In 2008, Appellants learned via an a:nonymou_S source that Casey had an°MRI under an
- - ~assumed name that was arranged by Thompson,.that was not produced in discovery and that did
not show evidence of an air éembolism.

(Apps." Br. 21-23, 26-29.)

Appellants also filed an afﬁdavif of Feldman three busingss days Before the circuit
court’s June 16, 2017, hearing on Respondents’ summary judgment motion, in which Feldman
. declared, iﬁtér alia: “Plaintiffs’ lawsuit is based upon the information received during the
' ‘depositioﬁs of Qf [sic] Dr. Grace, Dr. Waid, Dr. Fogarty, and the fraudulent MRI, which‘all
occurrc;d in year [sic] 2008.” (R. pp. 5027—5029, 122) |

Appéllants’ argument that their abuse of process claim cannot be time-barred because 'it
is baseld on élleged acts that occurred in 2008, and not before, fails factually. This 1s because the -
- . case record decisi\}ely establishes that Appellants’ abuse of pro_cess'claim is based on Fogarty’s
allegedly having created Note A to support the MMA’s filing in May 2006, and that when
Appéllahts received Note ‘A in July 2006, the revelation bf Fogarty’s involvément and his usé of
“undoubtedly” to state his air embolism theory cau‘se‘d- Appellants to belieye»that the entire MMA |
- "was a fraudulent and abusive la'wsuitmasterminded by Fogarty for the 'purpose of destroying
them. Multiple times during his d_eposition,'Feldman testified that the reason Appel]ants sued -
Respondents is that Fogarty wrote Note A, and that Respondents used that fraudulent record fo
. file the MMA and to damage Appellants. For one of many examples, Feldman testified:

-~ A.  Weare suing Dr. Fogarty not for seeing Mr. Casey; . We are suing Dr.. Fogarty for.
fabricating the scheme. That’s why we’re suing him. Somehow you tried to say

‘it’s about medicine. It isn’t. It has nothing to do with medicine.

Q. It’s about what Dr. Fogarty wrote down. You’re suing him because he wrote down
something that was false, in your opinion, and used it as the basis of a lawsuit.

- A.  Idon’t know why, Ellen, you decided to put words in my mouth. For the past two
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" hours I’'m trying to explain to you that he did not write the note for the patient. He
wrote the note for the lawyer. It is not a medical record. It’s a legal record to file
the lawsuit. That’s what he’s getting sued for. He got caught. - Okay? He got
caught in writing record, not for the medical purpose, but for legal purpose. A legal

.. purpose was to hang his colleagues, to embroil them in multi-year litigation and to

. destroy their careers. That’s what he’s getting sned _for..
(R: p.-1180, line 21-p. 1181, line 24.) Feldman testiﬁed iconsistently with these statements
“repeatedly throughout his deposition. (See, e.'g., R. p. 1152, line_9-p. 1153, line ‘2'5;. p'.. 1175, line
17-p. 1176, line 13; p. 1189, lines 13-20; p. 1257, lines 3-2l.) | |
The Feldman Affidavit does not create a triable issu:e of faet sufficient to avoid the entry
of summary judgment in Respondents’ favor. This is hecanse -the affidavit does not, and cannot,
retract Feldman’s deposmon testimony, in which Feldrnan repeatedly identified F ogarty S
writing Note A sometime before the MMA’s ﬁling in May 2006 as the reason Appellants are
. suing Respondents. Although the affidavit states that this “lawsuit is based upon the 1nformat10n _
recelved” during deposmons that occurred in 2008 — and thus less than three years before
Appellants filed this action — it does not declare that such information is the excluswe ba51s of
.the lawsuit; or that Feldman erred in his deposition when 'he cons1stently 1dent1ﬁed Fogarty’s
creating Note A sometime before the MMA was filed in 2006 as “what [Fogarty] is getting sued
for.’7 (R. p- ll81, lines. 1-24.) Further, if and to the extent that the Feldman Afﬁdavrt can be
construed as an atternpt to retract or contradict deposition testimony on the critical issue'of vyhat
~ Appellants claim were the acts Respondents c‘ommittedvthat rendered the MMA an abuse of
“process and when they beeame aware of same, the affidavit should be rejected nnder Cothran v.
Brown, 357 S.C. 210, 218, 592 S.E.v2d 629, 633 (2004) (delineating oonsiderations for
distinguishing —between a sham and a clarifying affidavit), and MeMaster v.- Dewitt, 411 S.C. 138, |

767 S.E.2di,451 ('2014) (rejecting as evidence sufficient to create an issue of fact an affidavit

**. ~submitted mere days before a summary judgment hearing to contradict party’s own prior sworn
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1 statement in an attempt to avoid summary judgment). The:affidavit th:us cannot préperly be
.j_consider.ed factual support for Appellants’ present argumeﬁt 'th;at .'they have sued Respondents
only f‘orr acts allegedly cbmmitted in 2008. B
- Also insufficient to create a triable issue of fact afe ‘AI-)pe’lla‘nts’ attempts during their
,'~depositi.olns to claim that they first became aware in 2008 .that 1the}-/ might have é_ claim against
- Respondents, beéause the inference Appellants seek to ‘cfeé.t.e.. tﬂrsugh this“te‘étir:n.ohy is neither
“. Téasonable nor géﬁuine. See Main v. Corley, 281 S.C. 525, 527,316 »S.E.2.d 406;» 407 (1984) (“It
- 1s not sufficient that4one create én.iﬁference which is not ‘reaslonable or an Iissue of faét thaf.is not
' genuine.”).‘ This is because the “plain, palpable and undisputable’:’ evidence discussed above —
including Appellants® own testimony.and documénts, as well as the testimony and documeﬁts of
. -their lawyeré — shows thét i‘lil 2006, Appellants believedithat F ogarty fraudulently ‘creAe;lted Note A
) céuse ‘;he MMA to be vﬁled against them to damage themA 01'1ts.i.de the MMA, as well as within
- that.suit; and that by' August 2007, Appellanf‘sv had researched aﬁd stated -»i.n writing their belief
that fhey héd an actionable civil conspiracy aﬁd abuse of proc‘ess claims_ agaiﬁst Resp'bndents. ) "
' S'ee id. - Appellants’ self-contradicting depdsitfon testjmdny on -thié_ matter 1s “a vain attempt to
- cregfe an issue A(~),f fact that is not genuine;” so it cannot de’fe;t summary judémenf on the baéis of
the statute of limitations. See id:
‘More speéiﬁcally, Felciman admitted during his depoéitibﬁ that when he received a copy
.of ﬁdté A in July 2'006,lhe immediately asseséed that,Fogartir wrote his “undouBtedly had air |
emboli” comment to provide Thompson the medical opi.ni'on necessary to file a lawsuit intended
- to. injure Plaintiffs and allqw Casey to obtain disability b‘erlleﬁts.' (R p. 1182, line 10-p. 1183,
line 25.) This fact is. supported by Appellants’ and King’s "documents and testimony.

Nevertheless, Feldman then testified that it was not until 2008 that he developed any éoncern
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~. regarding the MMA, and that he. “[t]otally did not” have any idea prior to 2008 that Appellants
' mig_ht have a cause of éction against Respondents. (R. p. 1206, line 20-15. 1210, line iS; p. 1400,
line 24-p. 1401, line 7.) Feldman stated that it was only in 2008, when Appellants learned that
. Thompson had aske\d Fogarty to x-ray Casey with an earring in his pocket, and that Thompson
- had arranged for Casey to undergo an MRI under an assumed name that ended up being
ne;gative,’that ihey “started to worry” about the MMA. (R. p- 1209, line 13-p. 1216, line 15; p.

1397, line 22-p. 1399, line 15.) Feldman also claimed during his deposition that 2008 was when

- -be first received Note A and saw that Fogarty had written his “undoubtedly had air emboli”

stater:nent init. (R.p. 1124, lines 7-17.)

Similarly, Feldman attempted to deny that his August 11, 2007, email to Boscia reflects
that on fhat date, he held the-belief that Appellants had cause of actions against Respondents for
.-.,.abus'er of process and conspifacy. (R. p. 1623, line 4-p. 1625, line 8.) Feldman argued that the
email reflected only “research” he had coﬁducted and “niental irﬁpressions” he had at that time,
~ not some conclusion he had reached — and that it was only in 2008 that he reached the conclusion

that Plaintiffs had an abuse of process claim against Casey, after Plaintiffs learned about Casey’s

.~ MRL (R. p. 1623, line 4-p. 1625, line 8.) Feldman also initially attempted t.0 deny thatwhen he

wrote his August» 17, 2007 “Countersuit” efnail, he was nof thinking about coﬁntérsuits against
‘Respondents, but ultimately ‘admitted to doing‘so. (R. p. 1628, line 18-p. 1630, line 9.)

‘ Boscié likewise attempted during his. deposition to identify 2008 as thevyear in which he

first had any indication that Plaintiffs might have a claim against Defendants. (R. p. 2429, liﬁe

~ 20-p. 2431, line 1.) For exainple, Boscia testified that after Plaintiffs wereilserved with the

- MMA, they had no idea that the MMA might be baseless — but that"‘in 2008, 1 mean,' it was a

. different story.” (R. p- 2395, line 6-p. 2396, line 14.) Like Feldman, Boscia stated that it was
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~only when Appellants learned in 2008 that that Casey had- a negative MRI that they first thought -
the MMA was “strange” or “éonvoluted.” (R. p. 2429, line 20-p. 2431, line 1.)
" Appellants’ transparent and ineffective attempt to establish 2008 as the year their claims -
" in :this case ﬁrst arose took on an even more troubling and revealing hue during Boscia’s -
“deposition in this case, which was taken while Feldman’s deposition was still ‘ciontinuing‘ While
" ‘Boscia was.under oath, Feldman sent him’ three emails, one of Wthh attached a 2008 subpoena
fot Fogarty’s deposition, etnd Feldman called Boscia on his lunch bteak durtng his deposjtion to
~discuss “what. we knew in_2004 during the — or 2006 when we did the first discovery,” atld what
records “were not shown td us” until later. (R. p. 2410, 1irte~18;p. 2427, line 21; pp. 2442-245'0..)
Boscia atso -admitted that the night Befor‘e his” deposition, Feldman coached his' testimdny
rggarding the case timeline during a telephone call, which Boscia summarized as follows: |
. So it was, put'it into perspective, Joe. 2004, we openéd up our research business.
2005, we had the letters sent to the sponsors. Then we wrote the lawsuit cease
. and desist. Are you following me? Yes, I got it. 2008, we finally go to, you
- know, the Casey lawsuit. 2010, we go to court. In 2008, we start noticing that
there’s some funniness going on in the discovery of information that Spencer -
King and — and Billy Gunn are going through
..(R p. 2424, hne 19-p. 2425 line 11.) Boscia also testlﬁed that he had yet another cotlver510n
with-Feldman on the evening of the.ﬁrst day of Feldman’s depos1t10n, during which Feldman
- discussed the questioﬁs he was asked during tlis depositi‘ot_l, and what daité ranges thosé _qug:stions
concerned. (R p.‘ 2425, line 18-p. 2426, line 10.) Boscia gnd Feldman discussed, “Are they
-going back to 20047 Are they going specifically 2008:f.orv.v;ard‘;7,” and other questioné to atllow
Boscia “to put [his] mind-in a tirrte frame.” (R. p. 2425, line ls;p. 2426, line 10.)
| Appella'nts’, attempt to establish 2008 as the year they ﬁtst believed they might hav_e some

claim against Respondents is highly overt, and patently contradicted by the evidence. Feldman’s- '

" .. repeated testimony -and Appellants’ and their attorneys’ own documents show plainly that by
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August 11, 2007, Appellants. had' formed and held the actual belief that they.,had -an abuse of
. process claim against Respondents arising from Fogarty’s having fraudulently created Note A
and caused the entirce MMA to oe an abusive lawsuit aimed at damaging them. Because

- Appellants waited over three years after that time to file this suit, their claim is time time-barred.
F”In addition to F_eldrnan’sown deposition te_stimony, King’s correspondence to- the lUA

-~ further cOnﬁrms that more than three years before Appellants filed this lawsuit, they believed

" that their legal rights had been 1nfr1nged by Respondents’ creation of Note A and their use of it to

6

‘ ﬁle the MMA, and that they wanted to sue Respondents K1ng s September 4, 2007 report to the
JUA clearly stated Feldman S. bel1ef that Fogarty was “supporting” Casey in the MMA, and
‘King’s Oetober 10, 2007, report directly advised that Feldman de'sir'ed to sue his “competitors” to
" seek redress he believed Appellants were owed as a result of the fraudulent MMA. (R. pp. 503 7-
5039, a1 5038)
. -T"his‘eyidence, and the case reclord as a whole, dispositively retutes Appellants’ argument
that their abuse of process claim is based only on acts that occurred in or after 2008.- |

IL. . . The Circuit Court'Cor‘rectly Held That Equitable Tolling Does Not Apply To
' Prevent The Running Of The Statute Of Limitations On Appellants’ Claim. '

'lThe circuit court properly found that equitable tolling does not apply in this case to spare |
.Appellants’ claim from tlle operation of the statute of limitations.® |
A. Equitable Tolling.
‘Equitable tolling is a judicially-created doctrine that allows courts to suspend or extend

 the statutory limitations. period to- ensure fundamental practicality and fairness. Hooper v.

Ebenezer Sr. Servs. and Rehab: Ctr., 386 S.C. 108, 115, 687 S.E.2d 29, 32 (2009). Courts in this

The circuit court did not consider, nor did Appellants submit, any argument regarding
judicial estoppel in opposing Resporidents’ summary judgment motion. Respondents therefore
. will not address in this brief Appellants’ reference to that doctr1ne
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- state rarely apply this doctrine to stop the running of statutes of limitations. Pelzer v..State, 378

- S.C. 516, 520-22, 662 S.E.2d 618, 620-21 (Ct. App. 2008). Generally, equitable tolling applies

. in cases in whicha defendant acts to prevent the plaintiff in some extraordinary way from filing

. suitor discovering the facts essential for filing suit. See Hooper, 386 S.C. at 116-18, 687 S.E.2d

- at 32-34 (applying equitable tolling because defendant hindered plaintiff’s effo;ft to serve a
lawsuit by failing to list its registered agent for sgrvice with the Secretaryhof State); Ross v. Ross,
-394 S.C. 261, 266, 715 S.E.2d:359, 361-62 (Ct. App. 2011) (extending limitations period
because husband prevented wife from timely filing alimony action by threatening -her with
physical Violence)é Skzppef v. Marlowe Mfg. Co., 242 S.C. 486, 488, 131 S;E.2d 524, 525 (1963)
(applying . equitable tplling bécause. defendant induced plaintiff’s delay in filing worker’s
compensation claim by convinging pléintiff that claim would be resolved without litigation).
Still; “equitable tolling is a doctrine that should be used sparingly and only When the interests of
* justice c;ompe‘l its use,” and the relief s}iould.be granted only when, “in vieV\./ of all the.
circumstanqes, to deny it would permit one party to suffer a gross wrong at the hands of the
other.” Hooper, 386 S.C. at 117, 687 S.E.2d at 33,

~ B. Appellants’ Decision to Wait to Sue Appellanfs Was Voluntary, and Was Made
‘ Based on the Advice of their Counsel and the JUA. :

Equitable tolling does not apply to spare AppéHants’ abuse of process claim from being
' .time-_barr'ed, becausé the e\{idénce shows that the reason Appeliants did not file this action within
~ three years of the daté their abuse of process claim aros;a was because they intentionally waited
ﬁntil after the MMA’s conclusion to do so. The record reﬂécts thaf Appellants’ decision on
when to sue Respondeﬁts was based on fhe advice and direction of their counsel and the JUA —
not because of some act or omission by Respondents. Appellants c'annot 'légitimately claim that

- they failed to file this suit before the limitations period because Respondents took s’omé_ action
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“that prevented Appellants in some extraordinary way from filing suit. See Hooper, 386 S.C. at
. 116-18, 687 S.E.2d at 32-34. Further, the United States Supreme.Court has recognized that the
. fact that a plaintiff doés not timely file suit Based on advice of counsel does not toll the running
of the limitations period. U.S. v. Kubrick, 444 U.S. 111, 124 (1979).

- The case ‘evidence makes clear that Appellants formed the actual belief that they held
causes of action against Respondents arising from misdeeds they allegedly ‘cbommitted in forming . -
.and filing the MMA no later than August 11, 2007, when Feldman emailed Boscia making that_
,declarétion. Also clear is why Appellants waited to file this suit until October éOlO,mOre than
three. years after that date: they were told repéatedly by their counsel and the JUA that they
.needed to. wait until the MMA ended before they filed any suit against Respondents; and the
: MMAvcdncluded with ﬁnality'in September 2010, less than a month before Appellants filed this
' "actio"n. For éxample,- Mann advised Feldman “from the start” of the MMA that Appellants could
not file an abuse of process claim agéinst Respondents until after the MMA was dismissed or
: concluded. (R. pp. 5'068--5070.) King, too, told Feldman that the MMA. would neéd to be
completed béfore' Appellarits filed any such claim, and the JUA advised that the: “rﬁles of
engagémeht” wére that Abpellants_ coqld’ pursue a claim against Respoﬁdents only after the A
_‘ MMA ended. (R. p. 2796, 'linc v18—p; 2799, line 9; pp. 826-831, 5034-5035, 5049-5050.)
g .Appella'ntsA and Mann even “pledged coopefation;’ with the JUA iﬁ this regard, confirming that

tileywould not file any suit or action during the MMA withou_‘;thev JUA"S. agreem.en“t}. (R. pp.
' 5034-5035.) | | | | |

- These facts explain why Appellants - who by August 2007 had stated in Qriting their
-~ belief that they had a “countersuit” for abuse of process and civil conspiracy égains_t Réépondents

— waited to file those claims until October 27, 2010, less than 30 days after the final order in the
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- MMA was entered on September 27, 2010. (See R. p. 5033:)- Unfortunately for Appellants, by

the time the MMA ended and they prepared and filed their complaint in this case, more than

- . three years had passed since they stated in writing their belief that they had such a claim, thus

' establishing the very latest date on which the limitations period on Appellants’ claims arising
“ ffom the MMA eeuld have started running. Appellants cannot reasonably attribute their choice
cof izvhen to file this action, and their failure to do so within the limitations period, to some act or -

Ornission ‘by Respendents. The circuit court therefore properly held.that the statute of limitations
- bars Appellants’ claim, and refused to apply equitable estoppel to change that' result.

C. . Appellants Lack Proof That Respondents Prevented Them from Discovermg the
Exnstence of Thelr Clalm, or Timely Filing Their Claim.

Equitable tolling does not apply in this case for the additional reason that Appellants
cannot prove that Respondents engaged in any conduct that prevented them from discovering
. that they rnight have a claim against Respondents, or that prevented Appellants from filing this

action in a tim'ely manner.

. The fact that Appellants learned about Casey s MRI in 2008 does not Justlfy
the appllcatlon of equitable tolling.

" The fact that Appellants learned 1n‘2008 that Casey» had obtained a negative MRI under )
an assumed 'name, and that this was not revealed during 'discovery, ‘does not support the
application ef equitable tolling to spare Appellants’ claim from being time-barred. This is
| 'because Appellants’ learning about the MRI in 2008 did not change the fact that by August 2007,
- Appellants already had formed the belief that they possessed legal claims against Respondents in
relation to the misdeeds they allegedly committed in creating Note A and filing the MMA — and |
.speciﬁcally, tlie two elairns Appellants later filed in this action. Because Appellants believed by

. August 2007 that Respondents had violated their legal rights by creating a false basis for and
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filing a‘fraudﬁlent‘and abusi?e lawsuit against therh, the limitations period on their claims afising
" from those actions claim began to run, and no later-gained evidence could change that
circumstance.

Appellants’ “discovery” of the MRI in 2008 also did not hinder theif ﬁling suit within

~ three years of August 2007, because Appellants could have initiated this action at any-time — but

-~ for their promise to the JUA not to do so. In fact, the negative MRI solidified for Appellants

their already-existing belief .that Respondeﬁts had engaged in abuse of process by creating the air
embolism theory stated in Note A, ﬁling the MMA with the intent. to démage them and to seek
unwarranted disability benefits for Casey, and leaking news of the suit to the newspaper. If
" anything, Appéllants’ discovery of the MRI in 2008 gave them additional reason to file suit
against Respondents in a timely manner, as opposéd to preventing them from discovering facts
that would put a common pérson on notiice that their rights may have ‘been violated.

In sum,VAppiéllants missed their filing deadline becau.se they chose or agreed to wait until
after the MMA ended to file suif against Respondents, not because they lacked information in
2007 on which to form a belief that they held claim_s against Respond'ents, and not Because they
learned in 2008 that Casg:‘y. had obtained a negaﬁve MRI. | |

2. - App‘ellants Were Fully Aware of Fogarty’s Involvement in the MMA by July
' 2006. ' ' '

Appellants’ argument that Fogarty hid the nature and level of his involvement in the
. MMA until his deposition in December 2008, and that this prévented Appellants from
discoVering their claim against him for abuse'of process, lacks factual support. The record
- reveals that within weeks of the MMA’S filing, Appellants héd learne‘d not only that F ;)garty was
involved  with Casey as his treating physician, but also that Fogarty had originated the .Very

'fheory of injury on which the MMA was based. Specifically, Appellants gained this inférmation
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©.in July 2006, when they received the Lung and Chest file documents Thompson produced in the
- MMA. Later, on.August 31, 2007 — also more than three years before Appellants filed this
- lawsuit — Appellants received Casey’s supplemental interrogétory responses formally identifying
o .Fogarty-a‘s an expert witness who was elipected to testify regalding‘his treatment of Casey and
- his opinions regarding Appellants’ breach of their standard of care as to Casey. .
. The evidence’shows ‘t_llat Appellants needed no'addiliohal evidence regarding Fogarty’s
' involvement fwith the MMA in order to formulate their belief that Fegarty had fraudulently
cieated Note A and was, erchestrating the MMA in order~te injure them. Te vthe contrary, the
inf_ormation'Note' A provided them in July 2006 clearly pva_s sufﬁcient' to prompt Feldman to -
research the claims vhe believed Appellants held againet Respondents as a result of those
:+ allegedly willful acts, to cause Feldman to conclude in .writing which particular causes ‘of action
Appéllants could assert in relation to same, o prompt Feldman te reléy'fhose beliefs to King in
ol prior'tto September 20(l7, and to communicate .with.Mann throughout tlle MMA‘regakrding the
claims Feldman Warited to file ‘against Fogarty. |
Appellants’ argument regaiding their knowledge of Fogarty’s involvenlent in the MMA
- - 'thus fails to~suppoﬁ the application of equitable tolling to their claim.

3. Appellants vpossessed and knew about all three July 21 Note versions no later
than August 2006. I : : : :

C Equally lacking in merit is Appellants’ argument that the limitations peind on their abuse
'ot; process elaim should be eqﬁitably tolled because they did not possees or know about the l\lote' ‘
B or Note C versions of Foéarty’s July 21 Note until the Tllompson Documents were produced
in 2016. The facts belie Appellants’ claim that Respondents intentionally concealed the
existerlce of Note B and Note C from them duringv the MMA, lhe’reby hindering Appellélnls’

- discovery of facts material to their abuse of process claim and delaying their filing of this action.
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R Discﬁssed fully. above 1is the fact that by Aﬁgust ‘ 2007,. -Appellants believed that
_ Responde.nts created Note A for the purpose of filing the MMA to damage Appellants and to
-obtain unwarranted disability benefits for Casey, and they stated in writing their belief that those
..alleged willful acts .and improper motives provided them ground to assert an abuse of process
claim agains; Resp_ondents. ‘Even if Appellants could prove that theyv did not poésess ;)r know
* about all three of the July 21 Note versions until April 2016 — which Appellanfs cannot prove —
such proof could not negate the notice and knowledge that Appellants possessed by August 2007
regarding their claims against Respondents, and that caused the limitations periodv. on those
claims to begin running. |
"Regardless, the evidence in thjs case shows that Appellants possessed all three of the Jﬁly
21 Note vérsions no later than Aug(ust 14, 2006, approximately two months after the MMA -was
filed, éﬁd more than four years before Plaintiffs ﬁled-this action. (R. p 2807, line 6;p. 2810, line
113) Aithough'AppellantS have. érgued‘ against this documented fact in their Brief; it is one to
thich' they. stipulated Ad'uring‘ this ‘case. (R. p. 2807, line 6-p. 2810, line 11.) In addition to
- “having obtained éach of the three Jully 21 Note versions within months of the MMA’s ﬁling,ﬁ
- Appelllant's pépéred their files with at least éix copies of Note A, at least five copies of -Note B,
“and at leést. thre‘:e' copies of Note C, and worked with the -.July 21 Noté versions in Vafious ways.
(See .R.'pp.. 868-870, at line 3.) Appellants also regularly discussed the existence.of the various
July 2-1l Note versions with their counsel d_uri‘ng fhe MMA. Feldmaﬁ directly asked King about
the discrepancies he ﬁoted between versions of the docn;ment,_ énd Feldmaﬁ freqﬁently'addre‘ssed
with King his belief that Thompspn.and,Fogarty were “hiding fecords.” (R. p. 2818, line 25-p.
2820, line 17; p. 5048.)

Feldman and Mann’s. focus on the various versions of the July 21 Note during the MMA
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- included their forming the belief during that case that Respondents were actively concealing
Note B and Note C to hide the fact that Respondénts had manipulated the language of Fogarty’s
7 operative July 21 Note, and to ihide Respondents’ true, malicious intent in bringing the MMA
. against Appellantvs. For example, on Februéry 16, 2008, Feldman emailed King and Mann a
‘block quote from the “Comments” section of Note B, noting thz;lt i.t differed from another Versioﬂ
- of the July 21 No’té that King’s paralegal had provided Fe_ldman, and asking whether King had
‘given him “all Fogarty records.” (R. p. 5048.) Likewise, one of the many copies of Note B in
: Mann’s file bears a sticky note handwrit.ten‘by Feldman, comrﬁenting that this record did not
contain the Bates stafnping that Thompson had included on Note A. (R. pp. 5071-5074.)
.Initially during the MMA, Feldman and Mann pianned to conduct discovery.regardving
- the fact Fhat only Note A was included in the Lung and Chest documents Thompson producéd toh
. Plaintiffs’ counsel. (See R. p. 5064.) On June 9, 2008, Feldman emailed Mann,vasking, “Do you
. _stillﬁwant to retrieve rllon—produced‘(hi'dden)' Fogarty records before his deposition[?]” (R. p.
- 5004.). Feldman and Mann ultirﬁately chosé not ;[O engage in discovery on-the issue of the ‘Ju'lyb
.21 Note versions during the MMA, and instead decided to wait fo use- this “evidénce” against
Respondents in the lawsuit tﬁey intended to file against Respéndents after the MMA concluded.
| (See R. p. 5063.) On June 15, 2008, Feldman wrote Mann regardiﬁg “cmf,”b stating,'- “I.just do
* not think we need to give CMF any chance to explain—aWay“anythving. .. We no 10nger want him
~ to incriminate .Thompson bebfore lawsuit, we do no;[ need his testimony b'efore the lawsuit..just
interrogatories. . . .” (R. p. 5063.) In reply to another email by Feldman on that same ;topic,
: Mann' reiterated Appellants’ plan to avoid using this evidence in_ the MMA, and instead to use it
in the case Appellants 'intended to file — and did file - agaiﬁst Respondents after the MMA

" concluded. (R. p. 5055.) Mann stated: “Not really. More punch in the abuse of process and
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-civil conspiracy.” (R.p. 5055.) Per this plan, when Fogarty was deposed in the MMA in 2008,
‘he was not questioned regarding Thompson’s document prdduction' in the MMA, or any version
. of the July 21 Note other than Note A. (R. p. 2818, line 25-p, 2820, line 17.)
These facts prevent Appellants from arguing legitimately that they lacked possession or
. awareness during the MMA of any July 21 Note version other than Note A. Since Appellants
possessed and were aware of the Juiy. 21 Note VerSiOI.lS» duri’ng the MMA more than three years
“before 'tﬁey filed -this suit; no grounds :actually or arguably relating to those documents can
supﬁort the application of equitable tolling to spare Appellants’ abuse of process'claim from
,béing time-bérred.
D. Equity ngghs Against the Application of Equitable Tblling in This Case.
Equ.itable tolling also ‘should not be applied to exteﬁd the limitations period on .
. Appellénts’ claim in this case, because it would not serve the interests of justice, and because
““[h]e who seeks equity mus;[vdo equity'.'” Provident Life & Acc. Ins: Co. v. Driver, 317 S.C. 471, -
479 , 451 S.E.2d 924, 929 .(Ct. App. 1994)‘; Appellants have not done equity, Because they ha\}e .
~advanced in this cése the unsupported and illegitimate claim that fhey did not possess Note A,
Note B, and Note C until April 2016, when the record reflects that Appellants have had those
documents for dver a décade. In addition, the evidence éhow_s that Appe‘lvlants intentionally
; -avoided engaging in discovery on thé July 21 Note versions during the MMA, to prevent Fogarty
"~ from “explain[ing] away” that matter in advance of this lawsuit, | and to afford Appellants
-“[m]ore ‘punch” in this current action for abuse of process. (R. pp. 5055, 5063.).
Appgllants have not done equity, so they should not be able to invoke its aid. : For this
additional reason, equitable tolling should not be applied to spare Appellants’ abuse of process

claim from dismissal under the statute of limitations.
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Conclusion .- -

The circuit court properly found that Appellants failed to sue Respondents for abuse of
process Wwithin thre;e years of having actual knowledge. of and belief in the existence of that
claim, and that Appellants’ claim is therefore barred by.the statute of limitatjons. Further, the
~.. circuit court correctly held that equity does not support the evlppli.cati(‘).n of eqﬁitable tolling in this.

' casé.".The circuit court’s order granting summary judgment in Respondents’ favor therefore

should be upheld.
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