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. . STATEMENT OF THE CASE

Thls is an appeal from the grant of partral su‘mmary Judgment in favor of the.
Respondent Major Hulon who is the Drllon County Sherlff (“hereafter referred to ;
as “Sher1ff ) E

The Appellant Chrlstopher Lampley 1s a ﬁre‘man ernployed by DlllOl’l-. |
| County D1llon County Deputy Sherrff Randolph Tyler and the Appellant were
respondmg to an emergency frre call when their vehlcles colhded Lampley file d
an’Amendedf Cornplalnt_uagalns_t the Sherlff_ alleg_rng._ a_neghgence cause o}f actlon
for the motor veh_i»cle accide_nt in which he sought .bodily inj.u_ry.and property
damage. (R.26‘-29). : | |

The Sheriff filed a rnotion to.‘ dismiss,‘ ‘or ‘i.n‘f the alternative, a motion for
summary judgment basedz,.i'n part, on _Section’lS'-78—_6(,)(l4)' of the South Carolina
Tort Claims Act,wh1ch provi.dessovereign. immunlty forv “a loss resulting from any
'claim covered ‘by .the South Carolina Workers"Compensation Act except clalms '
by or on behalf of an 1nJured employee to recover damages from }any person other
“than the employer ” S C. Code Ann. § 15 78- 60(14)

That motion was heard by C1rcu1t Court J udge Paul M Burch on October 6,

2015. By Order-filed November l9,w20‘1 5, Judge Burch granted; partral summary



judgment and _’dismi'ssed--thé',Appell'ahf’v's 'c’laim for -'bov’dily injuries.,ilHe alloWed the
:Appella'nt.’s remainiﬁ_g ‘cla'im.‘for propfcrtydamage'to proc‘éed to triai.' (R. 2-8). | =
o On Fe‘b(uary 13, 2018, the case was fried, and the jﬁry ultimétely found that
ihe Apbellant 'and the Sheriff were equélly-at fault.. (R. 1.1;12)' J |
The Appella‘:mtv‘thereaﬁer 'ﬁléd'a fimelyvappeal to ‘thins.ACourt challenging orily |

the partial summary judgment gfanted on his bodily injury claifn. B



" STANDARD OF REVIEW * -

“A grant of .sﬁmmary jud'gmenft is’ proper Wher'i;-'tvhere is no geﬁﬂine issue as
to any mater.lal fact and the movmg bafty is. .entltled.to hjudgm‘ent las a matter of
law.” Tawn ofSummervzlle v. City ofNorth Charleston 378 S.C. 107 662 S.E.2d .
40 41 (2008) “Determmmg the proper mterpretatlon of a'statute is a question of ‘
lgw, and thls Court r§v1ews questlon’s of }la§v‘ de novo.” v]d,- “When the circuit court
’grants sumrr;afy judgment 0‘n~a question of law,-We’geview the ruling’ de novo.”
Stoneled;ge. at Lake Keowee Owners’ Associa'tion‘, ]ﬁ_c. V. ‘Buillc‘iers Fz'rstsource -

Southeast Group, 413 S.C. 630, 776 S.E.2d 434,437 (Ct. App. 2015). .



- ARGUMENTS

The Appellant clontends that th_e trial court'erred 1n granting p_‘artial summary:
judgment on his bodily mJury .claim 'based on the Sheriff’s sovereign immunity
defense pursuant to Section 15 78< 60(14) of the South Carolina Tort Claims Act.
The trial court ruled: that “the County and Sheriff are so closely related for
: purposes of workers compensation claim and beneﬁts so as to constltutethe same

employer as that term 1s used in § 15 78- 60(14l ” (R. 7) The trial court
explained that “to 1nterpret § 15 78- 60(14) as narrowly as argued by the Plamtiff
y\_/ould render. ltv 'meanmgless_ as the _exclusivity provision of the Workers’
Compen‘sation' Act _alrea‘dy' prohibits i an emplo'yee from r‘eoovering workers’
eompensation beneﬁts and rnainta'inin‘g anr':action in tort'.iagainst h1s employer.” | (R.
7). The trial eourt further re’eogniz‘ed'thatv l)illon County provide's for the workers’
compensation .c,ovi'erage forlthe Sherifl" s em‘ployees‘and. County‘employees,_and as
a result, it is appropriate to‘ treat the' Sheriff and lCounty as the same"“.employer.”
.Otherwise, as the trial court noted,i“‘[t]o permit the Plaintiff to now pursue a claim
for the same bodily injuries aéainst the Sheriff would defeat the clear intention of
the immunity proyided by §H-15-7.8-60(14) whicih prevent‘s -aidouble ‘r‘ecovery from |
the same gov,ernmen_tal entity, in\yorkers’ compensation benefits and then in tort.”

(R." 8). The - Sheriff submits that the trial court’s s_tatutory'constru'ction and



applicat1on of Section 15- 78 60(14) is correct and should be afﬁrmed
Section 15 78- 60(14) prov1des as follows “The governmental entity is not
liable for a loss resulting from any cla1m covered by the South Carol.ina Workers'
' Compensation Act -ex.cept claims by or on hehalf of an injUred’employee to
.recover damages from any person other than the employer ” 8. C Code Ann. § 15-
78-60(14). The Appellant contends that Sect1on 15 78 60(14) does not bar l’llS
negligence action for bodily 1njur1es against the Sheriff because he was employed
" by Dillon County and the Dillon County Sheriff is a person other than the
employer.”. However, the proper 1nterpretat1on of Sectlon 15-78- 60(14) as the
trial court found, requires the bar of s}o_vere1gn 1mmun1ty 0 extend to a claim -to.
recover idamages against the Sheriff. | |
In _asserting error by the trial court, the.Appellant primarily relies on the
Supreme Court’s decision in Trousdell V. ‘Canrioh,‘ 351 .'S.C, 636, 572 S.E.2d 264
_ (2002)' which involved an automobile accident during a police pursuit where a
- highway patrolman was struck by a- deputy sher1ff The highway patrolman
brought suit against the Charleston Count‘y Sheriff. The trial court granted
summary'judg'mentto the Sheriff .based o\n,the application of the ‘.‘F1reman s Rule”
and the publicduty rule. T:he .summary judgmentwas. not based-_on the application |
of Section 15—78-6Q(l4). Nonetheless, after reje‘cting both the “Fireman’s Rule”

and the public duty rule, the Su'preme- Court wrote as follows:



Although - the - trial . judge did 'not address -whether
Respondent was immune from suit under the Tort Claims
"Act ‘in his ‘order we note” that. it would not bar
Appellant’ s suit.. The Tort Clalms Act abrogated South
‘Carollna s sovereign .immunity, ‘making - this state’s
governmerital entities liable for their torts. “in the same
manner and to the same extent as ... private individual[s]
subject to the limitations upon: llablhty and damages,
: contamed herem S.C. Code Ann. § 15- 78-40. . Section
15-78-60 contams spec1f1c exceptions to: the waiver of
, lmmunlty, and the circumstances presented in this case
- are not ircluded. Appellant’s, action against Respondent
does not fall within. any of the ‘listed exemptions.
- Therefore, Respondent is not immune from suit.

572 S.E.2d at 267

In rellance onth1s language the Appellant in the present case cla1ms thatr
“the Sup‘re,me Courtl held _thatfnlothing in § “'1-5-7;8—6,0_ 'barred a state 'highway
vvpatrolnlan fronl collectlng 'w-orker’s”' compensati.onx from",the State and then-suing a
sher1f ” See Appellant s Opening Brlef pp lO 11 There is no such “holding” i
T, rousdell To. the contrary, the Supreme Court d1d not dlrectly alddress or analyze
' vSectio_n 1.5-7,8-60(14), Moredver,{the vla‘ngu‘age frorn Trousa’ell is pure dicta.' The

trial court in that case never relied on-or discussed Tort Claims Act immunities,

! See, Drumimond v. Beasley, 331 S.C. 559,503 S.E.2d 455 (1998) (characterizing
as dicta certain language in a case concerning a subject not within the question before the court);
Hampton v: Richland County, 296 S.C. 72,370 S.E.2d 714, 714 (1988) (concluding discussion of
“a legal pr1nc1ple in an opinion was dicta where it was “clearly unnecessary to a resolution of the
issue before the court”); Dennis v. South Carolina National Bank, 299 S.C. 34 382 S.E.2d 237,
240 (Ct. App. 1988) (construmg language in a case as dicta because it was “‘an expression or
statement by the court ori a matter not necessar1ly involved m the case nor. necessary to a
decision thereof )



and no lltlgent ralsed Seotlon 15 78 60(14) Ihéteac{iv :the .Supr"env.te Court‘merelyl"
noted” that the Tort Claims Act d1d riot bar the olalm Thus‘ T rousa’ell 1is not
precedent upon whrch‘ thrs Coort may rely. A o o
Irbl_,el'ctttality‘,. the,-‘,i;nterpreftettion ahd éppiic_etio‘n .of «S.e.eti‘on 15'—78-60(1,4), by
the trieil.court: irlrthe%.oa‘se at "b'ar are ‘f‘ull‘}'/ ‘supportedf by ftwo .ke)“/ 'rulles of statutory'
cohs"truction.‘ F irst, .Se,ot'i‘on 15:—'7'8}60("1"4) rrnist-b,e eonotrued in favor of limiting
the liabhility' of th'e"Staié‘;s~-manAated' by S‘e'ction' 15‘478-20*(1) and the eupponing-
case law. See eg Baker V. Sanders 301 S.C. 170 391 S.E.2d 229 (1990)
Strother V. Lexzngton County Recreatzon Commzsszon 332 S C 54 504 S.E.2d 117
(1998). | Seoondz Van_d perhaps more 1mportantly, courts  have con51stently
reoognized the presumpt‘ionlvthat the leglslature did not 1ntend at futile act, but
rather ihtended its statotes to accomphsh somethmg‘.’;" TNS lels Inc v. South
' Carolina Departnaent ofRevenue 331 s.C. 611‘ 503 S;E.zd 4717 476 '('1.998)'. See
also, Home Health Servzces Inc. v, South Carolzna Department of Revenue 333
S.C. 691 511 S E.2d 404 (Ct. App 1999) In Duke Power Co RY Laurens Electrzc, |

- Cooperative, Inc., 344 SC O 543 S.E.2d 560 (Ct App. 2000) this Court

2 The case of Buff v. South Carolina Depariment of Transportation, 332 S.C. 472,
505 S.E.2d 360 (Ct. App. 1998), does-not help the Appellant either. That decision was reversed
and is nolonger valid precedent. ‘Buff'v. South Carolina Department of Transportatzon 342 S.C.
416, 537.S.E.2d 279 (2000). But even so, Buff simply holds that Section 15-78-60(14) does not
bar a suit by a private ---as .opposed-to a. governmental -- employee’ that receives* workers
compensatlon benefits. ~



rejected a'statutory constru‘etion whii‘ch “\robbed”vthe, statute “of any.meaning and
render [ed] it superﬂuous ? 543 S.E.2d at. 563. | |
It is well settled that the provrslons of. the Workers Compensatlon Act,
speciﬁcally Sections 42-1-340 through 42-1;560, already bar anx tort liability of anv
f' employer for claims by an"empl_oyee covered under the._ Act. Thu's, assuming the
App_ellant’s construction of ,séctiol{' 15-78;60(14‘)‘ 'is’~c'orre'ct:,l\:the‘-- stat_ute would
provide no additional lmmumly :—- it' wouldbe an unnecessary, vmeaningless and
superfluous statute\.' In other_ words,i even if .Sectlon 15-78-60( 1»4) had never been
enacted, a govemrnental' employer would have continued to ~enjoy immunity from
llability under. Section 42-1-540 for claims by its own employees covered under
the Workers; Compen»sation Act;3 | | |
| As stated, the General l‘\ssembly‘is,presumed to have intended to aecompliSh
some purpose with the enactment of Section 15-78-60(14). ‘In light of the purpose
of Section 15—,78-6:0 in its entirety, the General Assembly obviousl'y intended to

provide governmental enti_t_ies some additional immunity that it did not already

3 In order to fashion some other Justlﬁcatron or meaning for Section 15-78-60(14),

the Appellant writes: “Under this statutory scheme, placing S.C. Code Ann. § 15-78-60(14)
within the Tort Claims "Act was not an oversight. Duplication was necessary to give
governmental employers the same protection that private employers enjoy under S.C. Code Ann.
§ 42-1-540.” See, Appellant’s Opening Brief, p. 9. Thus, the Appellant does at least concede
that Section 15-78-60(14) represents a “duplication” of Section 42-1-540. But any suggestion
that Section 42-1-540 applied only to “private employers” and did not already bar tort liability
for claims by a governmental employee covered under the Workers’ Compensation Act is plamly
incorrect.



enjoy under the law. The 1nterpretation proffered by the Sheriff and adopted by the
'trial court prov1des meamng and purpose to that statute By enacting Section 15-
78- 60(14) the General Assembly 1ntended to prov1de 1mmun1ty for all work-
" related claims by a governmental employee as could be asserted against the State

4 Such public policy set by the General Assembly is

. and its ‘political subdiv_isi‘ons.
eXce;eding:ly rational given -the statutory mandate that the 'State, "its political
\subdivisions and‘> all._ employees ithereo_f must be covered by the Workers"i
CompensationAct’. See;‘S.C. Code}Ann. § 42-ll—.320.5 Because the -govemment,
i..e., the taxpayers,, .-alre.,ady provides and’fu‘nds workers"’ Compensation as“ a remedy
. toa governmentalv employee injured on }th-‘e job, ,there is a recognition that the
government shoula not h-bé_' ¢pmpelled.to compensate that employee witli both'
workers’ compensation-p‘eneﬁts ',and a recovery of c'ompensatorfy‘damages in tort.
_ This construction would‘satisfy both of the rules of_ statutory construction -- it will
limit the li_ability of:the’iStat_e.and provide rneaning and a purpose to Section 15-78.-‘
60(14). | |

This is especially true under the facts of this case where, as the trial court

4 * The term ¢ governmental entity” is deﬁned under the Tort Claims Act as “the State

and " its political subdivisions.” See,.S.C. Code Ann. § 15-78-30(d). Thus, the term
“governmental entity” is inclusive. of both the State of South Carolina and the political
subdivisions of the State and’ accordmgly 1ncludes counties and sheriffs. '

> “The State its municipal corporations and politieal subdivisions thereof, and the’
employees of the State or its mun1c1pal corporations and polltlcal subd1v1510ns are subject to this
tltle ” S.C. Code Ann. § 42-1 320 X :



ruled, D1llon County and the DlllOl’l County Sherlff should be deemed for‘
purposes of workers’ compensation the same employer The trial court correctly‘
determined, witheut dispute, that the{workers’.b compensation;coverage by yvhich
the Appellant was compensatedis the very same coverage through which Dillon
b County covers the employees. of the"Sheriff’ S Department While the Sheriff and
his deputies are not technically;eimployees of the .Countyi for_c'er’tain employment-
related purp'oses,6 they ..‘:'.do receiye | their compensation, employee, benefits,
equipment and 1nsurance from the County aslrequired byi statute and longstandmg
practice. See, S C Code Ann § 4- 1 80 (requrring the govemmg body of each
county to furmsh county ofﬁcers mcludmg the sheriff w1th ofﬁce space and “other
incidentals necessary to thve proper transaction'of the legitimate business of such
o'_fﬁ,c:es”).7 As a reSult, the/i_employer -‘foripurpolses of workers’ compensation, both
for the Appellant and for any:of the Sheriff’ s’deputi’es, is the County. Likewise,

the tort liability coverage thatf' would indemnify the,Count‘y and the Sheriff 1s the

6 See e.g., Heath v. County of Aiken, 295 S.C. 416, 368 S.E.2d 904 (1988) (holding
that deputy sherlffs are not county employéees and thus are not covered by county personnel
policies). : : :

7 In his openmg brlef the Appellant points to ‘Section 23-19- 10 as descrlbmg a
number of fees that a sheriff may collect and surmises that such fees may be used by the Sheriff
to purchase 1nsurance However, Subsection (f) of the statute provides that “[a]ll monies

collected under this section must be depos1ted into the treasury of that county employmg the
sheriff collecting those monies.” S.C. Code Ann. § 23-19-10(f). Thus, the Sheriff cannot
independently utilize those funds to purchase insurance but instead must depos1t such revenue in
the County s general fund

10



same policy i’ssﬁed t6 ana -p(lirchas'_evd by ‘the Couhty._ 'Th'erefor‘é, as the trial court'
;uled, a _pré?er interpreta_t'io‘n and .‘app‘l)icati'(v)n 1Qf ‘S‘e‘c;ti.on 1‘5478-60(14) prévent a
~double recovéry. | N o |

| In fact, more than vpreventiﬁg -aA :‘doubhle 're'cb\)ef};: ‘tvhe’ trial - court’s
| inférpretatioh énd épplic:at_io.n of S‘ef:ction_‘15?7‘8?60(14). prevg:{‘llt: an a‘gtion'thét, iﬁ
‘éséence, 'violvates’ the cifcujty of aé;tidn; doct"rine.'g’U‘rideAf‘thét_ }’ule, “courts Will not-' '
allow_partiés to engage m éir,cuito‘Us.act‘i‘onv when the fg‘)r'eseezlzt-bl'e a‘nd‘e.nd reéult 1s
- to put the parfi,es béck in.the sa;he p(.)rsi‘tion mwh1ch they began.” . WaZ-Mart
Stores, Inc. v. RLI Jns‘uraﬁge Co., 202 F3d 533,_ 59‘4~.(8th Cir. 2002). If the .
Appellant _is pérmitted to [v)u‘r'sue.a. bjojd'i‘ly injur}% tort cIaiﬁd' ég‘ziihlsft_hé Sheriff aftef »
receiving workers’ compensation Bén’eﬁts froni.the‘County- forlf}:ie véry same
accident, that would be a 'c'irCUitoL;s. action. A_ The. A'pp‘eil.ant-.vwould be allowed to
' fecover darhages agéinst thé ’ﬁbrt ;li’abi‘lity» in'surver’for‘t,hevCou;nty, but .the'Coun;cy |
would have a erlgers’; éo_rﬁbénsatip_ﬁ jlier‘l'- pursuant to Section 42-1-5'6_0 that wéuld- |
have to be first sati.sf.'l:ed with vth'e tort fecoxér’yi- .In .fact, Section 42—1—560(g)
requirés that ‘fth’e grit:'ir'e baﬂlanc.(e;‘shavll-_l. in the;, ﬁrs}ti;msvtérivc.ev be paic‘l‘t(‘). tihé carrier‘by
the third party” to sa‘tisfy‘ the lien ‘»and. potential .futﬁre ‘workers’ éompensétié)n -
benefits. SC Céqunn. § 42-1-560(g). In shQ&, theAAppell'a-nt will most likély .
receive no gréater* recovery than his workers’ 'cfQ'n.qpensétionvrvecovery due to the’

carrier’s lien and the Tort Claims Act caps on monetary liability, but pursuart to-



.Secti.on “42—1,45“6l)(b),_"the‘ -v‘yorkers’ compensation-carrier for the County would have "
to pay the Appellant S counsel attorney s fees. .to recover the amount of the lien
from the C‘ounty s, own I1nsurance.} | To borl it down, the County would be
v expendmg unnecessary attorney 3 fees and Jud1c1al resources to collect a lien from
- itself. ThrsA is prec1sely the type of crrcu1tous actlon that should be proh1b1ted as a
‘matter .of la\y.and sound publrc pol1_cy..' Accordlngly, the_tr1a;l_cour;t s treatment of
‘the County and 'Sheriff, wh1ch are,'insure’d :under the sante workers’ compensation
pohcres and tort llablhty pol1c1es as the same employer. pursuant to Section 15--

78- 60(14) makes legal and practrcal sense and should be afﬁrmed

LA Sectlon 42-1- 560(b) prov1des in part “In such case the carrier shall have a lien
on the proceeds of any recovery from. the third party. whether- by judgment, settlement or
otherwise, to the extent of the total amount of compensation, including medrcal and other
expenses, paid, or to. be:paid by such carrier; less the reasonable and necessary expenses,
including attorney fees, incurred in effectmg the recovery, and to the extent the- recovery shall be

“deemed to be for the benefit of the carrier. Attorney lees owed and ‘payable by the carrier to the .

_attorneys effecting the recovery. shall be-set by the comimission but shall not exceed one third of .
~ the total claim amount paid by the carrier to the 1njured employee. Such fees shall be paid from
the funds recovered by the’ carrier. Any balance remaining after payment of necessary expenses"

- and satisfaction of thé. carrier’s ‘lien shall be applied as a credit:against future compensation . -

benefits for the same injury or death and shall be d1str1buted as prov1ded in subsection (g).” S.C.
Code Ann.’ § 42-1- 560(b) .

12



 'CONCLUSION'

N .

Based on the foregomg d1scuss10n and analy51s the Respondent Major

Hulon as the: Dlllon County Sherlff respectfully requests that thlS Court affirm the

partlal,summaty J_udgment. entered by Circuit Court Judge Paul M. Burch grantlng ,

the dismissal of the A’ppell'ant"slbddily injury elaims'.; 5 -

Respectfully submltted

| LINDEMANN DAVIS & HUGHES P.A.

 BY: /4 s J‘ -
: ANDREW F. LINDEMANN #13030
5 Calendar Court, Suite 202 .
Post Office Box 6923
Columbia, South Carolina 29260
(803) 881-8920 ‘

C. HEATH RUFFNER #1 1214 o
HARRIS, MCLEOD & RUFFNER |
222 Market Street

. Post Office Drawer 1449

-~ Cheraw, South Carolina 29520

- (843) 537 5204 '

Tand o
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211(b), SCACR.

LINDEMANN, DAVIS & HUGHES P.A.

By, A= e —

ANDREW F. LINDEMANN #13030
5 Calendar Court, Suite 202

Post Office Box 6923

Columbia, South Carolina 29260
(803) 881-8920

Counsel for Respondent

December 4, 2018



Lo LR

-
< -
- v 3 -
B - i
i



CERTIFICATE OF COMPLIANCE p Oke ¢ y

The undersigned counsel for the Respondent Major Hulon as the Dillon
County Sheriff certifies that the Final Brief of Respondent complies with the
Supreme Court's Revised Order Concerning Personal Identifying Information and

Other Sensitive Information in Appellate Court Filings, issued April 15, 2014.

LINDEMANN, DAVIS & HUGHES P.A.

By, A= L —
ANDREW F. LINDEMANN #13030
5 Calendar Court, Suite 202
Post Office Box 6923
Columbia, South Carolina 29260
(803) 881-8920

Counsel for Respondent

December 4, 2018



k3
3 ,:z;} z‘.‘-:
ot “'«.‘B}
* = ?\—“
. R 2(
. ;i?



CERTIFICATE OF SERVICE

The undersigned employee of Lindemann, Davis & Hughes, P.A., counsel
for the Respondent Major Hulon, Dillon County Sheriff, does hereby certify that
service of the Final Brief of Respondent was made upon all counsel of record by
placing copies in the United States Mail, first class postage prepaid, at the below
listed addresses clearly indicated on said envelopes this the 4th day of December
2018:

Robert N. Hill, Esquire
Law Office of Robert Hill
Post Office Box 1323
Lexington, South Carolina 29071

E. Hood Temple, Esquire
William P. Hatfield, Esquire
Hatfield Temple, LLP
Post Office Box 1770
Florence, South Carolina 29503-1770

C. Heath Ruffner, Esquire
Harris, McLeod & Ruffner
Post Office Drawer 1449
Cheraw, South Carolina 29520

Ginger D. Goforth, Esquire

K. Lindsay Terrell, Esquire

The Ward Law Firm, P.A.
Post Office Box 5663

mg, South Carolina 29304
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