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Pursuant to SCAR 240(f), Appellants hereby submit this Reply to Respondent’s Return to

Appellants’ Motion for Leave to pursue relief from the judgement of the South Carolina Workers

Compensation Commission (“Commission) pending their Appeal to this Court. Such Reply is

based on the following grounds:

1) Respondent premises her argument regarding timeliness of Appellants’ Motion for

2)

Leave on the following portion of the SCRCP 60: “The motion shall be made within a
reasonable time, and for reasons (1), (2), and (3) not more than one year after the
judgment, order or proceeding was entered or taken.” However, Respondent clearly
overlooks the language in the same rule that follows: “This rule does NOT limit the
power of a court to entertain an independent action to relieve a party from a
judgment, order, or proceeding, or to set aside a judgment for fraud upon the
court.” (Emphasis added). In so doing, Respondent fails to take account for her
actions constituting the very act in which this exception is designed to remedy. As
stated in Appellants’ initial Motion for Leave, Respondent’s initial award of benefits
was, at least in part, due to her own perjured testimony regarding her inability to work.
See Exhibit #1.

Moreover, in the seminal case on the issue of timeliness as it relates to SCRCP 60 relief,

the court unequivocally states that there is in fact no statute of limitations with regard

to the court’s ability to set aside its judgment when that judgment is based on fraud

upon the court pursuant to SCRCP 60. Chewning v. Ford Motor Co., No. 25727

(April 14, 2003) (emphasis added); see also Hagy v. Pruitt, 339 S.C. 425, 529 S.E.2d

(2000) (court has the inherent authority to set aside a judgment on the ground of



3)

4)

extrinsic fraud in spite of any facially applicable statute of limitations). As noted in
Appellants’ Motion for Leave, Appellants’ submit, and case law from this state’s
highest court confirms, that perjury accompanied by an intentional act or “scheme to
defraud or mislead the court” rises to the level of extrinsic fraud such that equitable
relief from judgement is proper. Ray v. Ray, 374 S.C. 79, S.E.2d 237 (2007).

Further, Respondents erroneously rely on Fore v. Griffco of Wampee, Inc., 409 S.C.

360, 762 S.E.2d 37 (S.C. App. 2014), for the proposition that Exhibit #3 to the
Appellants’ Motion is not proper evidence of Respondent’s fraud upon which
Appellants’ proposed SCRCP 60 action will be based. The facts and holding of Fore
are wholly different from the issue here. In Fore, the matter inappropriately before the
Commission was a letter from the Compliance Director of the Workers’ Compensation
Commission reporting mere allegations of fraud by the Claimant, which the Court held
violated the Omnibus Insurance Fraud and Reporting Immunity Act. Fore, 409 S.C.
360, 762 S.E.2d 37. Here, the material submitted as Exhibit #3 contains more than a
mere allegation of suspected fraud. The clocked indictment and signed guilty plea serve
as evidence of an actual crime and subsequent conviction of Respondent due to her
false statement given during the initial hearing before Commissioner Campbell.
Additionally, Rule 609(a)(2), SCROE, states that “evidence that any witness has been
convicted of a crime shall be admitted if it involved honesty or false statement,
regardless of the punishment.”

Regardless, it is not appropriate for Respondent to raise the issue of admissibility at

this juncture, nor is it this court’s role to determine the admissibility and merit of the



evidence provided—that is a determination that should be left to the Commission in

the Appellants’ SCRCP 60 action once leave is granted by this Court.
WHEREFORE Appellants respectfully request the Court grant Appellants’ prayer for
leave from the Court to pursue collateral action before the Commission for equitable relief from

judgement per SCRCP 60.
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Dear Ms. Kitchings:

Please find enclosed the Appellants’ Reply to Respondent’s Return to Appellant’s
Motion for Leave of the Court to Pursue SCRCP 60 Relief from Judgment Before SC
Workers” Compensation Commission in the above-referenced matter.

By copy of this letter to Don C. Gibson, attorney for Respondent, I am serving him a

copy of this Motion.

Georgd D. Gallagher

GDG/kgl

Enclosures

oe: Don C. Gibson, Esquire (w/encl)
Rosie Torres (w/encl)



