L) ORIGINAL

STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Horry County

Larry B. Hyman, Jr., Circuit Court J udge

~

THE STATE, - -

RESPONDENT,

ROBERT PALMER,
APPELLANT

APPELLATE CASE NO. 2011-203766

AMENDED FINAL BRIEF OF APPELLANT

ROBERT M. PACHAK
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589 '

(803) 734-1343 ‘ (

ATTORNEY FOR APPELLANT

glv?‘fww&%
FEB 2 bt 2013

SO Gutri v Apbea!s




TABLE OF CONTENTS .

TABLE OF CONTENTS .....ccovovvvreerrerenenes e e s et et s ea s as 1

_ TABLE OF AUTHORITIES................. O S, i -

STATEMENT OF ISSUES ON APPEAL ..o sesseesessiersrsseseessseessessrssessses
STATEMENT OF THE CASE .....cocoooooe S S 2

FACTS oo e N e e 3

ARGUMENT Lt ietrnesssssesosvss e it 15

ARGUMENT IL......lecoectcrensrsessessssesssossssossionse s cissssoiossesesimses e sseses s 19

CONCLUSION ...t e e 25




TABLE OF AUTHORITIES

Cases .
Evans-Smith v. Taylor, 19 F.3d 899 (4" Cir. 1994)........ ............................................ 21
| Fiuﬁefreddo v. McLean, 496 NW 2d 226 (Wisc Aplp.’ 1993) e 19
Francis v. Franklin, 471 U.S. 307, 105 S.Ct. 1965 (1985) cccovvoooocoos oo 20
Gilstrap v. Culpepper; 283 S.C. 83, 3‘20 S.E. 24 445 (1984).oooooooooo oo 17
. Jackson v. Virginia, 443 Us. 307, 99 S.Ct. 2781 (1979)............. e ....... : 20
| or vl K. Saylor, 253 S.C. 155, 169 s.E.éd 396(l969)....:.................; ...... 19
Reedv Becka, 333 8.C. 676, 511 SE. 2d 396 (1999) ................... S ...... o 17
Sandstorrnv Montana, 442 U.S. 510 99 S. Ct 2450 (1979) ........ ' ........ .. 20
" Santobello v.Néw York, 404 U S. 257,‘ 92 S.Ct. 495 (1971) ....... i 18
State v. Brown, 267S.C. 311,227 S.E.2d 674 (1976) oo ....... o ,»421
State v. Brown, 289 S.C. 581, 347 S.E. 2d 882 (1986) .....0.....ovovverreesiiiorrrennen, e 20
State v. Buckmon, 3447 S.C. 316, 555 S.E.2d 402 (2001)........ oo, .23
State v. Edwards, 298 S.C. 272,379 SE.2d 888 (1989),
cert. denied, 493 U.S. 895, 110 S.Ct. 246 (1989) ..evvvvvvverrssssssivsnrsssnn SR 21
State v. Gates, 299'S.C. 92, 382 S.E. 2d 886 (1989)..... ....... T
State v. Leonard, 292 8. c 133, 355 SE. 24270 (1987)................. ........... ....... 21
' State v. Littlejohn, 228 S.C. 324,89 S.E.2d 924 (1955).....o....... e, R 21 |
State v. Martin, 340 8.C. 597, 533 $.E. 2d 572 (2000). e eeeeeeeeeeeeeeen .22
| State. v. Matarazzo, 262 S. C 662, 207 S.E. 2d 93, _A |
cert. denied, 420 U.S. 945 (1974) ...oceeeveceeeeenn, frreeeeerreeans RO s .21
State v. Schrock, 283 S.C. 1'29,"322‘ S.E.2d 450 (1984) ..................... S ——— 22

ii




State v. Sloan, 278 S.C. 435, 298 S.E. 2d 92 (1982)vvecrvveeernne... ORI

State v. Smith, 359 S.C. 481, 597 S.E. 2d 888 (2_0(545...,...1 ....... R — 23
‘State’v. Totherow, 263 S.C. 275,210 S.E.2d 228 (1974)....oveveeeeereeeeeeeeeee e, 21
State v. Turner, 117 S.C. 470, 109 S.E. 119 1921 e 2

* United States v. Irvine, 756 F.2d 708 (4" Cir 1985) oo e 17
United States v. Ortiz, 445 F.2d 1100 (10" Cir.' 74 I 21
United States v, Simmons, 537 F.2d 1260 (4" Cir 1976)..... ................ s 18
United States v, Varoz, 740 F.2d 772 (10" Cir. l198‘4) i.'.;..f ...... ........ 21
Yates; v, Bvatt, 500 U.S. 391, 111 S.CL. 1884 (1991)... o e 20

Coil_stitutio‘hal Pr(v)visl'ions o |

$.C. cONS . T, § 3.t - ....... S .......... 7
U.S. conéf. amend. XIV ....... | ...... ....... ............... 17,20 ~.
Rulés
Rule 702, SCRE.: ................................................................................................................. 2

iii




IL

STATEMENT OF ISSUES ON APPEAL

Whether the trial couﬁ erred in refusing to enforce a proffer agreement made
between the Stéte apd appellant when it was binding on the pafties?

Whether the trial court erred in- r(eﬁlsvihgto grant a directed .Verdi.'ct to the charges
of homicide by child abuse, aiding gnd abetting the same, aﬁd unlawful conduct

toward a child when the State failed to present any .substantial circumstantial

‘evidence beyond a reasonable doubt that appellén‘; committed the acts?




STATEMENT OF THE CASE

. Appellant was 1nd1cted along wrth a co-defendant, Julla Gorman for hom1c1de by.
-ch1ld abuse hom1crde by child abuse ardmg and abettrng, and unlawful conduct toward a
chlld at October 2008 and May 2010 terms of the Horry County Grand J ury.

' On June lO, 20l0,,a hearing was had on the enforceabrhty of a proffer 'aglreement"

. before the. Honorable ,Benjamin H. jC,ulbertson. ‘He held that the solicitor was allowed to -

. withdraw the-proffer'and that it was not an immunity agreement.

: On.January lll‘l2 ‘”2011 a hearing was held before the Honorable Lany B. Hyman

© on appellant S. motlon to have appellant S two polygraphs admrtted as betng screntrﬁcally

ER

L _rel1able’ Appellant passed both a SLED polygraph and -an 1ndependently performed,t ‘

_ :’polygraph On May 26 2011 a hearmg was held on respondent 'S, motlon to amend Judge o

Hyman s order excludlng ev1dence of the two polygraph exammat1ons pursuant to Rule 702, -
.ASCRE and the Jones factors Judge Hyman rgranted_respondent S 'motron to amend,the-
order. : o | - | | |
On October 31,20 ll, a hearihg was held on the co—defendant’s r’notionr to sever, on -
_ ‘Various" voir dire questidrls an amendnwnt& theﬁindictments m reference to the.date.“of 'th‘ei. '
‘1n01dent a dlscussmn on autopsy photos and an in camera hearmg on the admlssrb1l1‘ty vof " T

e

appellant ] and the co- defendant s statement The statements were held ddmissible: |

On November 14 18 the jury tnal proceeded Both appellant and the co- defendant_‘- o

-were found gu1lty as charged They were both sentenced to- th1rty-f1ve (3 5) years for
'hom101de by chrld abuse, to twenty (20) years for a1d1ng and abetting, and to ten (10) years
‘for unlawful conduct toward a Chlld

:This appeal follows. i




- Appellant and Julia Gorman'were indicted for homicide by child abuse for inflicting
fatal iﬁjuries to a sevéntee‘n (17) month old male child on July 14, 2008. Appellant and.
Gorman were alsb indicted for aiding and ébetting under the homicide by child aBuse statute
and for unlawtul conduct toward a child in relationship to the injﬁries that occurred to the
victim. -

Just .hov'v. did the victim come ‘into the care . of lappellant and Julia Gorman?
_ Appellant e;nd"Gorman lived together.v The victim \;vas"Go‘r'man’s gf’ahdson. The \‘/ictim’s
- mother was Cesalee Carnaghie. She gave-appellar.lt and Gomm terﬁpdrary ‘guardi.anship of -
* the victim so sh; could visit ﬁef husb;ln'd, Richard Grﬁneé, who was ~"staticined iﬁ the milit'ary‘
and the father of the victim. - |
Mr. Gri'rnes‘ said he wéé notified by phone oﬁ the night of July 14‘1lby. Gormén that
the victim was on his Way to the hospital be‘cause he was having a seizure when they tried to
- wake him up for dinner. (R. p. 81, li‘neé.9 —p. 82, line l).‘ Ceéalee said she t’ried"to caH '
Gorman but she would either ignore the call or she would push the end button and never
answer the call.” When shé gbt back to South Carolina, Cesalee went to the Medical
University of South Carolina (MUSC). Her husBand aﬁd mother were there. Gorman éaid :
. something about all the miﬁosity that has been creatéd: (R p.‘lSZ; line 23 — p. 158, line
21). Cesalep had no idea what the animosity comlhent-rr{eant. (R. p. 160, ﬁnes 19-23).
~ After consulting_with the docfors, she and Richard decided to dqnate’ the victim’s organs and
cease life support. The victim died on July 16. Before he ‘died they had him baptized.

Cesalee invited and begged her mother to come, but she said she had other things to do. (R.

p. 160, line 24 — p. 162, line 2).




'On cross-examination Cesalee said that her mother did not handle stress well. She.
lets things bottle up and then goes into a fit of rage. (R. p. 181, line 17 —p. 182, line 2).
. ‘Dr. Jody Hutson testified that he was a family physician at Aynor Family Medicine.
On July 1, Cesalee and Gorman brought in the victim because he had ant bitea, allergies, and
congestion. Otherwiee, the victim looked normal. (R. p. 204, line 9 — p. 205, line 16). The
| doctor prescribed a 'steroid cream and antihistamines for the victim. (R. p. 207, lines 12-23).
The victim was to be given ‘/z‘teaspoon a day of xyzal, the antihistanaine. A side effect of .
the antlhrstamme is sedatlon R.p. 210 lines 6-25).

o Gorman brought the Vrctlm back in to see the doctor on July 8 w1th complarnts of
nausea and Vorn1t1ng AThe Vrctrm had an ernergency room visit the nlght before Dr. Hutson
exarmned h1m and he seemed Very well. He was not concerned about h1m R.p. 2ll lrne
- §-p.214, line 16) | |

Lt Rainbolt worlied for Horry ‘County Fire and Rescue. He v‘va.sl dispatehed to the.
Gorman residence at 6:07 p.m. ‘on July 14 and he arrived at 6:13 pm The dispatch
mentioned shortness of breath or .a seizure. (R: p. 235, line 2 — p. 236, line 19). When
Rainbolt walked inside the residence, he saw appellant. sitting on the couch holding the |
victim. '(R. 12 237 lines ‘3-7).4 He said the victim Was in a pretty grave'condition and
appeared to be havrng a seizure. (R p- 238, hnes 8 lO) 'He asked appellant if the victim
had been sick or had a fever Appellant sa1d no. He said the V1ct1m was put down for a nap
at 3:30 p.m. He had just risen from the nap and that was how they-found him. (R. p. 239,
lines 13-15). - | |

Erica Rosenthal a ﬁreﬁghter/paramed1c responded to the scene at 6:20 p.m. in "

medical transport unit. She testified the victim was “very lethargic, still seizing”. “He had
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a right-siaed gaze...” The victim wés put in the ambﬁlance and Goﬁnan rode in the front
passenger seat. (R. p. 253, liné 8 — p. 254, line 9). She said that the victim “had suffered
fire ant bites previously in the week and' was treated for that.” She said “he had not been
sick, he had not struck his head, he had not fallen...” (R. p. 254, lines 22-25). Later,
Gorman told her that th_e Victim ilad been whiny and lethargic since the ant bites and she
also said she had “raised several children in her lifetime and never seen such a bad one.” She
said that fhe statement stuck Witﬁ her. (R. p. 256, line 18 — p. 257, line 13). Rosenthal did
“ not n(‘iti"ée any bruises on the' victim. (R. p. 258’. linés 17-22).
| Tina Millan was a fegis.tered nurse i.n‘ the emerg‘éncy 'roqm at Conway Hospital
'Wheré the 'Vicfirﬁ ;was taken. | ijIillevnloticed the .V‘ictim' was unrésponsivé, pésturing, and
. sgizing; he ha’d no response Whgt:scl)_ever and his bupilé wérc dilated. The prognqsis was very
' ‘éfiticalﬁ (R p.‘264, lines 6-25).’ Gorman said the \}ictim had nc;t fallen or aﬁything. (R p.
© 266, lines 4-5). The nufse .notic’e:d that Gorman “Was very anxious, pacing back and forth...
seemed very upsét._” Appellant was “very concerned about the child. While the.chjld was
seizing he actually wanted to éppfoach the bed and I told him he could go ahead and talk to
_the child and he Wés holding his hand.” At ﬁrist Gorman did not do the same but then she
‘léter did. (R. p. 267, lines 7-22). | |
A CAT scan of fhe victim r'c.avealed‘ cranial skull factures and bleeding in the ‘back of
the head. That sort of trauma could be causcci by a fal} from a second story building or
being thronn out of a car or any.kind 'of abuse to a ch.ild.‘ Nurse Millan aiso saw some
‘ 4 bruiéing on parts of the “body; (R p. 271, line 5 — p. 272, line 19). At 10:33 pm the victim

was transferred by air flight to MUSC. (R. p. 275, lines 6-14). .




Dr. Cacace was the emergency room doctor at Conway Medical kCenter.. .Gorman
seemed to indicate a possible cause for the victim’s condition was the victim’s méiher who
had left him a week earlier. (R. p. 293, lines 1-6): The doctor said the head frauma Was
severe, impending death. (R. p. 295, lines 17-23). The injury was not accidental. (R. p.
296, lines:15-16). The victim was posturing due to neurological trauma. (R. p. 299, liné‘s 9-
135.

Dr. Donna Roberts testified that it would take severe traumétic force to caué@ the.
victim’s skull fractures. (R. p. 335, line 22 —p. 336, line lj. A person with this type Qf '
injury would be severely symptomatic i@ediately. , .Sympto'rr'ls V'.V'(;l‘.‘lld be-a 1pss of =

| coﬁscidusness, alteration in breathing, andAlikely seizufes. fhel child would not be able to -
'wélk, move, play with to>ys,Aor eat. A person could foém at the rﬁouth. (R. p. 345, linés 3--
| 14). She séid there were fractures on both sides of tlié -head‘buf she could ﬁo"t give an
opinion as to what caused them. (R. p. 349, lines 1-2). If the Vic;tirn had been checked on
around 4:30 and was sleeping fine the injury would have to he‘we occurred after that. (R: p-
353, lines 13-22). If someone came up to the victim and hit him on both s‘ides of the héaa. it
could cause the iﬁjury if severe force was use<Ai.’ (R. p 354, lines 17'-25), If the victim had °
~ been shaken and the shaking were violent the injury could have been caused if there was
also an impact. (R. p. 3‘62, line 25 — p. 363, line 7). |
Dr. Cynthia Schandl, a forensic pathologist at MUSC, testified that the V.ictim‘ had |
fractures on both sides of the head. (R. p. 382, line 20). She could nét tell if théré had been
one big hit or two hits, one on either side of the head. (R. p. 387, lines 13-21). The cause of '

death was inflicted blunt head trauma. The manner-of death was homicide. (R;' p 393, line




12 — p. 394, line 12). On cross-examirration, she said attempts to resuscitate the victim
could cause bru_lsinfg. (R. p. 402, lines 3-8). .

Dr. Ann Abel, an expert in child abusepedlatrics at MUSC, testified next. She said
the degree of force inflicted on the victim was massive and she would expect him to be
unconscious immediately. . (R. p. 417, l;ines 21-24). The victim had multiple bruises, some
of which were not typical of normal falling. Some of the bruises could very well have been. .
accidental. She said one cannot date or time a bruise by its‘ color. (R. p. 418, line 13 —p.
427, line 25). She put in her tlnal report that the victim’s injury was caused by inflicted

"head trauma. (R. p. 432 hnes 19- 24) She sa1d Gorman told her the Vrct1m had severe-
developmental and behav1oral problems but his records d1d not indicate those problems
Gorman also said the v1ct1m was clingy and wh1ny and wanted to be held all the time. :.(R. p.
435, line 17 - p. 436, line 7).

On cross-eXamination, Dr. Abel testified that the victim’s bruises :could have
occurred the same times as the skull fractures | The victim’s skull 'fractures "could. have

.occurred within one (1) hour of him bemg seen by EMS. And it would take less than a‘
minute for the i 1njur1es to occur. If a layperson did not see the damage be1ng 1nﬂ1cted, they-

| would have no knowledgé how 1t was' done. (R..p. 437, line 25 - p. 440, line 9).: A risl<
factor to a toddler, is somebody with a low tolerance to stress ahd a low tolerance to the
demands of a toddler. (R. p.. 440, line 18 — p 441, llne-ll). On redirect, Dr Abel said'the

| injuries. occurred to the victim within three (3) hours of his lbeingtakén to the emergency

“room. (R. p. 455, line 24 — p. 456, line 18).




Marsha Bessant, a friend of appellant’s and Gorman’s, .testiﬁed that Gorman was
very stressed because of financial problems with appellant not worldng. (R. p. 466, line 2l
-p. 467 line 3). |
Brad Whiteis was a supervisor for the ch1ld protect1ve services investigations at the
Department of Social Services (DSS). He briefly spoke to Gorman over the phone after the
Vlctlm was at MUSC Wh1le she worked dunng the day, appellant took care of the victim.
On Monday the 14", she got home around 3:00 p.m. She said the victim was asleep She
' checked on him shortly thereafter. She sald'the victim was aetlng weird. ﬂFoamy sallva \;vas‘:
eoming from his mouth. When she'notic.ed thls, she took th‘e‘ victim to appellant and told"
him something was wrong. She' said after the victim started to have 'sorne form of seizure.
She called 911 at 6:06 pi. (R p. 498, Tine 18— p. 499, line 13).
Yvette Brown','an lnvestigator with DSS, was assigned the case and she went to
: MUSC She notlced brulses on the victim’s thlgh and on his lower legs. She asked Gorman R
about the brulses and she sa1d the v1ct1m llkes to pmch himself. (R. p. 509, hne 13 —p. 510,-
line 1).  Gorman deScribed the victim while he was in her care as bemg cranky,
underwe1ght undemounshed and that his head had a squishy feehng to it like 1t d1dn t have
bone structure. Ms Brown thought: that was odd. (R p. 513, lines 18- 24) When she talked
to appellant, she observed that “he was just stunned, bewildered.” She asked h1m what had |
taken place on July’ 14 that the \lictirn ended up in the-hospital. He said he did not know |
" He just d1dntknow (R.p. 516, line 18 p- 517, line 7). |
Detective Troxell w1th the Horry County Police Department test1ﬁed that he
interviewed appellant and Gorman on July 18. Gorman brought a notebook with her to the

interview with issues she was having with her daughter. The detective found. this
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information irrelevant because the victim wéé injured after his mofher had left. (R. p. 555,
line 7 p. 556, line 9). |
Abpellant was intefviewed ﬁrs:t. He testified fhat' Gorman got ‘up around 4:45 a.m.

on Monday, July 14 because she had to be at work arouﬂd 6:00 a.m. Appellant wokfe thé
Vic‘ghn up around '9:30 am. The victim was tired, as though he never slept. Appellant took |
him to the kitchen and got him something to eat. Around 11:30 a.m. to 12:00 p.m. he fedv
the victim lunch. Again thé Vict.im seemed tired and ép‘pellant let him lie down for about 30
minutes to see if he would" sleei). The Vic;[,im kept v;/hining -and held his hands édtlto be
picked up. ‘Aﬁpellant picked him up and took hlm to thev living fOOm to W'atch ‘some |
television. The victim was.vvs-/.hinixllg and tired aptiné. Around 3:3Q appellant 1a1d the Vigtim
down again %md he went tg sleep. Gorman came home arour‘ld 4:15 p.m. JThej both
" checked on the Victirh and ﬁe was asleep.‘-'(R‘. p- 565, line 7 ,~‘ p. 567, line 23). -
| Appellant and Gorman let the victim sieep as they breparéd_dinner. ‘They sat down -
éround 6:00 p.m. to eat. After dinhér, Gorman went' ;0 get the {/i:lctim and éhé found vhim o
having é seizure. Appellant said tHé victim’s head §vas limp, his ar;ns were bowed up, 1t L
looked liké a seizure. He had never seen anything like it. He told Gorm;m to call 911 and.
. She did. The pafarnedi'cs came and took the victim‘ to Conway Mediéal. (R. p. 568, line 2 -
| . 569, line 8). | | -

B | Appellant‘ testiﬁed Go@aﬁ had béen upset with her job'on an almost daily basis.
(R. p. 575, lines 6-20). When Gorman comes home from work, she takes over caring for the
victim. (R.p. 575, line 21 — p. 576, line 9). He did not know what happened to the victim. h

He did not hurt him. (R. p. 577, lines 19-22). Detective Troxell told appellant he was not




accusing him of anything. He did not think he had a malicious bone in his body. He had

never been in trouble before. (R. p 58l line 23 —p. 582, line 2).

~ The detect1ve told appellant he showed compassion as opposed to Gorman who was stone

_cold and strarght faced when he talked to her. (R. p 592, lines 6- lO) Appellant again said
he did not do anythmg to the victim. He Just tried to care for_hrm. R.p. 594, lines 24-25).

| The next’lnterview was with Gorman. She testified that Monday morrning she got up
.'4 :30 to 4:45. She ch’ecked on’ the victim and he vl/as sleeping well. She went to .work‘
:Appellant called her around 9:00 to 9:30.a.m. to tell her he woke the victim up and fed him
breakfast. Appellant called ‘again later when he fed him lunch. 'She got home from work.
around 4:00 to 4:30 p.m. and checked on the victim. He was sleeprng and breathlng fine.

'She and appellant checked on him a lrttle later and everythmg was still fine. She cooked ™

dlnner and they decrded to eat before gettmg the Vrct1m Appellant took the dog out and she .

went back i in the bedroom to wake the victim up. She said the victim was makrng the
-really strange noises and slack lookmg, sahva Something happened between drnner and
6: 00 p m. after Wthh shé called 911 on appellant S phone (R p 617 line 17 —p: 740 hne '
3).

Gorman'testiﬁed,that on Saturday she got home from.work around 3:00 p.m. She
said she, “Walked in the door, of course, victim’s rnaking his -whine, Whine, whine, you
R know. It just tclg,ets louderwhen I get home, bdt that’s jnst the way he'is, you know. lf, if I
wt‘ilk in’ the doorhe starts, [ mean he, he, he rnake’s noeises but it jnst seems-like when a
' woman walks in it just gets more loud and he comes over and starts trying to climb up my
leg and cause he wants to be carried and we don’t carry him because we are trying to break a
habit.” (R. p. 624, line 11— p. 625, line 8).
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Detective Troxell confronted Gorman .with jail time and he noted that was the first
tear he had seen frorn her. (R. p. 629, lines 4-46). Later, Troxell told her, “there’s not a bit
of remorse coming from you...” (R. p. 635, lines 17-18).

Detective Weaver asked Gorman if appellant gets frustrated and she said no that he
had better patience than she did. She had to walk out of the house beeause of the victim’s

| whining and crying.' The whining and erYing does not faze appellant. (R. p. 660, line 13 — A |
p- 661 line 6) Gorman then admitted she may have shook the victim but she did not th1nk
she did it hard (R p. 661 l1ne 7- p 666 line 7, R p. 669, lines 13-15; R. p. 670, lines 4-
- 7). She then dernonstrated'how she shook him: but claimed she did not shake”him on
Monday, (R. p. 671, lines 7:22: R. p. 674, Jines l'->2‘;-RV. b, 683, lines 8-24). She said the -
. victim eries‘e\}eryday, he is crankyz everyday, he whines evel'yday. (R. p. 676, lines lé-l9‘)v.
If she shook the Vletifn, she did not tell appellant. (R. p. 685, lines 13-14). N

On eross-exarnlnatiOn Detective Troxell admittedappellant answered all ‘questions‘ E
and was cooperatlve He sa1d if appellant was not 1n the re51dence when Gorman shook the-
v1ct1rn or whatever she did'to him, he would not have any knowledge of it. (R..p: 697 line
7 —p. 698, line 2). There ’was no evidence to show appellant was present when the injuries
occulfred. R.p. 698, lines 7-l2).‘ -Troxell admitted appellant freely consented to} a search of
the trailer. He admitted there -Was no direct evidence that appellant was the one who *
inflicted the injdries and Gorman was adamant that appellant had not inflicted any injuries.

(R: p. 699, line 22— p. :700, line 25). |
.After the state .rested, and the judge denied.the directed verdict motion, appellant
called Adrian Robertson to testify. She. worked with appellant. She ,had an eleven (11) year

old daughter who was non-verbal who had seizures and mental and physical disabilities.
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Appellant was very caring for her. (R. p. 731, line 14 —p. 733, line 28). Ms. Robertson also
had a five (5) year old daughter and a nine (9) month old daughter. Appellant was around
them everyday at the office and »interacted with.thern. She had no hes'itation in having
appellant around them or in leaving them alone with him. (R. p. 734, line 7 — p. 735, line |
18).

James Palmer, appellant s father, test1ﬁed that appellant 1nteracted well uvrth hrs own |
son Dylon. Appellant was good natured and never hrt Dylon (R. p. 742, l1nes 4 24).
Appellant brought the victim over on Sunday, July 13", to go swimrning: Mr. Palmer said
the victim was very pale and did not show any bruises‘. (R. p. 743, lines 15—1.2')3 On cross; .
examination, Mr. Palmer was askedi'the knew appellant’s ek-wife had ﬁled a restraining ;
order against appellant and he' did not know ahout it. (R.‘ p 74‘5, -linesi3;25). '

r\ppellant’s mother, Gail l’alrner, testified that she too observed the yictim on
Sunday with his swirnrning trunks on. She did not see any‘ bruises. (‘R. p. 757, line 22 -p.
758, line 10). | | |

Co-defendant Gorman was the last person to testil"y. : She again brought up her
strange concern over the victim’s head being “soft and squishy.” (R. p 780 line 21 - p.
781 liné 11). On Monday, July 14, she sa1d she got up around 4:15 am. She- checked on
the V1ct1m and he was asleep. She went on to work. (R. p. 787, l1nes 16 22) She clocked
out-at work 3:45 p.m. to go home. (R. p. 790, lines 8-12).A She got home around 4:30 -
4:45. (R. p. 790, lines 20-25). She checked on the victim and he was asleep. : |

Now, after over three (3) years, her story started to change. She claimed‘ that she left
the house and went to the IGA to get something for dinner then she stopped at the vldeo

store and picked up a movie. She came home and cooked dinner and she and appellant
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decided to sit dowﬁ and eat dinner before waking uﬁ the victim. (R.‘p:'. 7'9.1,‘1ines 2-19). She
~did say appellant called her at work during the day to tell her what the victim had for
breakfast and lunch. (R. p. 791, line 20 — p. 792, line 7). She intréduced into evidence a
cheék she wrote out to the IGA pﬁ July 14, 2008. A(R.'p. 793, line 15 — p. 794, line 14). The
- time stamped'on the check frorﬁ the IGA cash register said 15:52 which would be 3:52 p.m.
‘She thought fnaybe she cashed the check at 4:52 pm. (R.p. 796, ljne 25 —p. 797, line 17).
]_3y the time she went to the video store, got home, and sat dowﬁ‘to eat dinner it must ha&ie
been around 5:30 pm. (R. p. 797, line 18 — p. 800, line 21).
' Gorman said she then prepared the Victim’s plate' and weﬁt aown- thé' hallway to get
SN hin'l.' She fc_)und‘ him laying on'his side, breathing really funny. He was heavy. and-saliva
'Was hangihg. out of his mouth. She did not know what was wrong. 'vShe picked him up feai L
~ quick and ﬂipﬁed him over her arm. All c;f a sudden he waé ‘seizing. Shé called e;ppellant
" and said sométhing was ﬁong. She told him to Vlcéll 911. He took the victim and. Shc |
grabbed.the first phone she could find td 'calil 911. (R. p. 800, line 24 — p. 806, line 15). She
séid at or;e point appellant had taken the dog outside; Appéllént told her'he took the do'g ouf
while she was prepping the food: (R. p. 801, line 21 — p. 862, line 6). Now, Gorman said
she did not know why she demonstrated shaking the victirﬁ; She said ghe never shook the -
victim. (R. p. 824, line 20 - p. 825, line 6).
On cross-examination by the solicitor; Gorman said she did not know if she ever told
the detectives, the people who treated the victim, Dr. Abel, or DSS over three years ago that
'she went to tﬁe IGA and the video store. She agreed that none of the ofﬁcers who were
looking into the death of the victim brought up the fact that she had gone to the IGA anci the
videoAstore. (R. p. 833, line 19 —p. 834,' line 24). When she was asked where the victim’s
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head was squishy, she said it was squishy all over. (R. p. 840, line 19 —p. 841, line 2). She
denied telling medic'al, personrrel she gave the victim 2, to 2 % times the antihistamines she
Was supposed to giye him. (R. p. 841; line 24 — p. 842, line 25). She admitted that she put
appellant out of the house walking the dog on the day the victim was injare(t. (R. pA. 850,
lines 10-14). |

When erose-examined by appellarrt;s attorney, Gorman sairi when she first got home
on Monday after work the victim Was asleer) and she did not hear any gurgling or strange
sounds. There was norrnai breathmg. | (R p- 863, line 9 — p‘. ,864’ line 5). éhe said appellant
was agreeable te havihg the Vieti‘m-stay at their horhe‘. VH'e‘?was very lov.irlg,“caring and |
' {.'.p.atlent with the Vrctrm (R p 864 hne 18 p. 865, hne 1) |

After Gorman s testrmony, defense counsel for appellant rntrodaced a restrammg
order eoncerrung appellant and his: ex-wrfe to refute the paper work the court took‘ Jud101a1.
“notice of earher that Gorman’s counsel had brought up The order also gave appellant

“hberal vrsrtatron rrghts with hlS own son. (R p. 873 line 20 p- 874 line 11).

I
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ARGUMENT [

The trial court erred in refusing to enforce a proffer agreement made between the

State and appellant when it was binding on the partiés.
On April 22, '2009; respondent extended the Qpportunify of a proffer to appelllant:.‘
The offer provided that appellant submit himself to agents of the State for purpose of
debriefing regarding the neglect and death of tﬁe victim. He was required to be completely -
‘. truthful concéﬁing his iﬁvpli/emenf and the involvement .of all other individuals in this
rﬁatter. He was requiredl to truthfully and completely answer all questions poseci by agents '_
‘ of the State and provide'without prompting all informatipn qoncernihg this mattér.

Appellant was required to submﬁ to a polygraph ex_aminaﬁon(s) t;) verify‘ eili .
informatibn providedlt(-) the State. The polygraph egaminer(é) shall be selected Ey thé St;te
and \;vill be designated agents of the State. Any statements made by"apbellant may be‘~'.1-1s"edv ‘
against h1m by the State for;any fmrpose. |
| Appellant was required to appear s a witness in the trial of all Witnesses who were
’ des'ilgnated ﬁs defendants by the State. Ai:)pellant shall tesﬁfy truthfully, complefely, and"-y
consistently with prior statements made to the State.

In return, fhe State shall consider the.extent and dégreeof cqope_ration by appélléﬁt
in fhe elecﬁon of chargeé and at sentencing.-and shall advise the Court of api)ellant’s extent
and degree of cooperatién.' |

The State provided that this proffer was the entire agr‘eément between, the pérties.
| Both appellant and his attorney accéi)ted the proffer by their signatures on May 4, 2009.

On June 4, 2010 appellant’s attorney filed a Motion for Hearing to Enforce Pro‘lfferv

Agreement. 'The motion noted that on May 4, 2009, appellant was interviewed by
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investigator Carmen Burke-Mureddu and on é separate occasion by Assistant Solicitor,
' Candice Lively. At no time had appellant refused to be interviewed gndA he had even offered
to be interviewed again. The motion noted tilat appellant was read); to ‘téstify in a trial
against the co-defendant. |

On September 24, 2009, _appellant submi&ed to a polygraph examinatioﬁ
administrated by Richard Cha;les of SLED. Appellant passed the polygraph examination.

The motion also.noted'that new, éYidence of when the time frame of the injuries
Qccuﬁea came abouﬂt; and appellant gave a brief summary of additional détéﬁls concemiﬂg
the new timeﬁrig and an invitation to reinterview appellant was made. |

On May 11, 2010, Assispaht Solicitor Candice Lively inforfned appellant’sjattorney’ ‘
that it was her iﬁtent to revoke the proffer‘. ‘ | |

- On 'Jl‘lr.IC 10, 2010, a hearing was held oﬁ the motion. Th¢ State poted that oriéiﬁaﬂy .

. the co.-defendant_, Julia Gorman; was charged w1th homicide by child abuse'and .apIIJella'nt :
§vas charged with unlawful neglect 'of é child: New evidence, hoWeVer; led the State to
belie:ve that appellantAmay: havé had soin‘leﬁ: knowledgé or b‘een involved 1n some way. The.‘ -
State inartfully tried to ?qxplain that théy n(;yv had{ talked fo the pathqlogist énd thé
radiolégigt and it was thei‘r opinioﬁ that appellént was “potentially” involl\}ec’l in thé injuriés
| fo the vipﬁm. The pathologist and fadiologist were not at the scene and there is no way they
) ébul’d say appellant, as dpposed to tﬁe co-defendant, Was involved. The solicitor somehow
“determined that the medical éyidence clearly was contradictioﬁ? Or if gg_f contradiction?
the failure of tﬁe Defendaﬁt,_this Defendant to provide ué additional information led me to
believe that he had to have had some knowledge or be involved.” This is why the State

unilaferally revoked its own proffer agreement. Instead of the State going to bat for
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appellant on a lesser charge, they now wanted to go after appellant on the highest-charges of -
homicide by child abuse and homicide by child abuse, aiding and abetting. (R.p.2,line2 -
p- 3, line 24).

The triaf court denied the motion to enforce the proffer. It said the State’s obligation
was to consider appellant’s cooperation when they elect charges | and at the time of
sentencing. But it did not see tvnere appellant was prejudiced. (R. p. 15, lines 1-7).1 That
ruling was in error. |

T he State’s prcffer and appelilant"s acceptance cf it is a contract and it is subjeét to

contract principles. Reed v. Becka, 333 S C. 676,511 S E. 2d 396 (1999) United States v.

Irvrne 756 F 2d 708 (4™ Cir 1985) Where the language ina contract is perfectly clear, that ,
language detennmes the full force and effect of the document. State v. Gates, 299 S C.92,

382 S.E. 2d 886 (1989) c1t1ng, Gilstrap v. Culpepper, 283 S.C. 83, 320 S.E. 2d 445 (1984)

‘The State was obhgated to fulfill its end of the agreement Like the sohcrtor in: Gates above,
the solicitor here in her own words said, “He has not provided us, he has not given us the
'smoking gun in this case.” (R. p. 12, lines 4-5’). The terms of the agreernent; .however, do
not requi‘re.a “smoking gun.” 'They require appellant to be truthful, to be debriefed, to
answer all questions by agents of the State, to submit to a polygraph which he nassed.-"The

_ solicitor even'admitted that after the time line changed, appellant did give more details. (R.

_ p. 12, lines 8-9). And he offered another interview. He could not tell them what he did not L

know. But he d1d live up to his 'end of the bargain, except for testifying at trial againét the
co-defendant, which he was not allowecl to do because the State broke their end of the
agreement and violated dae process of law under Article I, § 3 of the South Carolina
Constitution and the Fourteenth Amendment to the United States Constitution. |
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Api)ellant was prejudiced by the State’s failure to kéep their part of proffer iﬁ the
following respects: | |
1. Appellant was not allowed to testify against the cb—deféndant at trial. Inthead, he
had to sit at the co-deféndant_’s table with the co-defendant and be tried under the
doctrine of “guilt by association.” The Solicitor has freely admitted that they
did not know who did this crime so they were prosecuting both parties! (R.
p.23, line 22-p.25, line 9; R. p.34, line 25- p. 35, line 9). They‘ obviated their
burden of proof by trying appellant under the doctrine of “guilt by association.”
_Thgré was ﬁot sufficient evidence to convict appellant by trying him alone. -
2. Instead of the State having to e}ect favorable charg;s 1n return for appellant’s
cbopération, they wéré now 'able' to géhafter appe_llént von the highe'stvcha'rge.s.
3. The State (;ffered no help at senténcing éoﬁtrary to their agreement.
4. | The Sfate wés able to gain information through ‘their'debrieﬁng‘ of apvpelllant and

their interviews to try to make a case against.appellant.

The State cannot unilaterally withdraw the proffer. Santobello v. New: York, 40'4

U.S. 257, 92 S.Ct. 495 (1971); United States v. Simmons, 537 F.2d 1260 (4" Cir 1976).

There was no breach by appellaﬁt and he was prejudiced by the State’s Withdrgiwal.‘ The

trial court erred in denying appellant’s motion to enforce the proffer.
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ARGUMENT I}

The trial court erred in refusing to grant a directed verdict to the charges of homicide

by child abuse, aiding and abetting the same, and unlawful conduct toward a child because

the State failed to present any substantial circumstantial evidence beyond a reasonable doubt

that appellant committed the acts.

This case proceeded on a strained theory of the law. The solicitor explained at an
early motion hearing on May 26, 2011, that ehe did not know who inﬂicted the injuries on
the victim so she' was going after appellant and Gonnan(because they each had access to the
victim and no one else Was around (R p. 24, line 25 —p. 10 line: 18)l At %another motion :
‘hearing held on October 31, 2011 the ‘solicitor agaln said she was trying both part1e5" :
together because she d1d not know who 1nﬂlcted the injuries. (R. p. 32, hne 19 p. 16, line
9). | | '

The vsolicitor .is using res ipsa loquitnr as her theory of the case. ;‘i“he thing speaks’
for itself.” ‘This ereates a.ret;)uttable presumption/inference that appellant and Gorman had
to disprove.! The problem is that the doctrine of res ipsa loquitur is used in civil law in

negligence cases, not in criminal cases. South Carolina does not even use the doctrine in

01v11 cases. Oir v. J. K. Saylor 253 S.C. 155, 169 S.E.2d 396 (1969) And shifting the

I See, Fiumefreddo v. McLean, 496 N.W. 2d 226 (Wisc App. 1993)." Requirement for
application of res ipsa loquitur that agent or instrumentality be in exclusive control of
defendant was met in, medical malpractice action brought against two physicians who
performed thymectomy, even though it was not shown which physician was guilty of the
negligent act which caused the injury, as they were in a better position to know the cause
than was patient, all persons who could possibly have been causally negligent were
defendants in the action, and shlftmg burden of proof of individual causation was not
unfair. :
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burden of proof to the defense to rebut the presumption or disprove an inference is

.unconstitutional and-in violation of due process of law. Yates v. Evatt, 500 U.S. 391, 111

S.Ct.;1884 (1991); Francis v. Franklin 471’ U.S. 307, 10’5 S.Ct. 1965 (1985); Sandstorm v.
Mpg‘gn_e_l, 442 US 510, 99 S.Ct. 2450 (1979). “No right is move fundamental than the right
of an aécﬁsed to blead not gﬁilty and put the State to its proof.” State v. Sloan, 278 S.C.
435, 440, 298«S.E. 2d 92, 95 (1982); State v. Brown, 289 S.C. 581, 3,47 S:E. 2d 882 (1986).
The solicitor summed uI')'herA case in opeﬁihg argument about the Vicfim,and the defendants:
“He .di-ed in their care, n’o-réasonablev explanation'for it.but yoﬁ lisfen fdr that yéurself.” R.
p- 48, lines 5-6). Thét is how thJS trial started and proc;eeded. | |
: At 'thé coﬁciusion of the State’s case‘ ciefense counsel mqVéd for a directed verdict |
beéausé the AStlate fuai.levd.to i)rove aPpelia;lt ‘was the person who inﬂiét;:d the injuries bn the
vic.tim-. The St.ate'failéd to prox;e he was‘aidix'ng' ar‘ld‘ abetti'ng,vor that he‘ unlawfully neglected
. the Victim; (R..'p. 726, line 15 ¥‘p.,727, line 23')'. The trial csuft denied the mofion. It said,
“I don’t knov? how this ‘éase. will ‘g"o, that’s why .we have juries.” (R. p. 727, line 24 — p.
728, line 21). Thg trial court’s mli‘ng Was,riri error. | | |
Due proéess aé guaranteed by the F ounge'nth Améndment reqﬁires ‘;that- no person
shall b.e'madev to éﬁffér the (;nus of a crirﬁinalporiviction except upon sufﬁcient proof—

defined as evidence necessary to convince a'trier of fact beyond a reasonable doubt of the -

existence of every element of the offense.” Jackson v. Virginia, 443 U.S.{ 307, 316, 99
S.Ct. 2781, 2787 (1979),
Our Court has held:
"[T]he trial judge is concerned with the existence or

non-existence of evidence, not with its weight; and,
although he should not refuse to grant the motion
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where the evidence merely raises a suspicion that
the accused is guilty, it is his duty to submit the case
to the.jury if there be any substantial evidence
which reasonably tends to prove the guilt of the
accused, or from which his guilt may be fairly and
logically deduced. [Emphasis added]. '

Staté V. Littlei'ohn, 228 S.C. 324, 89 S.E.2d 924, 926 (1955); State V. Edwards, 298 S.C.
272,379 S.E.2d 888 (1989), cert. denied, 493 U.S. 895, ilO S.Ct. 246 (1989).

In applying this standard, our Court has held that cvidenée which i; f‘sufﬁcient to
" raise a strong suspi‘cion of the guilt of the accused’; is not sufﬁcient4t'o coﬁsﬁuﬁte “any
evidence form-vwhiclil_ the guﬂt of the accused may Be fairly anci logically deduced.” Sta_tg' :

v. Totherow, 263 S.C. 275, 210 S.E.'2d~228, 230.(1974). &:also, State v. Turner, 117

S.C. 470,109 S.E. 119, 120 (19"21-). The-motion for a directed verdict should.bé granted,

therefore, “where evidence merely raises a suspicion of guilt, or is such to permit the jury

. to merely co’njectﬁre.or to speculate as to the accused’s guilt.” State v. Brown, 267 S.C.

311,227 S.E.2d 674, 677 (1976), citing State v. Matarazzo, 262 S.C. 662, 207 S.E.2d 93,

© O cert. dgnied,‘420 U.S. 945 (1974). “If the evidence is consistent with bofﬁ irinocence and

guilt it cannot support a conviction.” United States v. Varoz, 740 F.2d 772,775 (10" Cir.

' 1984); United States v. Ortiz, 445 F.2d 1100, 1103 (10" Cir. 1971). Guilt is only to be

found when there is a “rationally supportable state of near certitude.” Evans-Smith v.

Taylor, 19 F.3d 899, 906 (4" Cir. 1994).

A key element of the offenses' which the ‘State had thé burden of proving was the

identity of the person who committgd,the offenses. In.State v. Leonard, 292 S.C. 133,
355 S.E.2d 270 (1987),‘t'he Court dealt with a casé where two defendants were charged as -

principals in vehicular homicide. The identity of the driver was disputed. ' The Court
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wrote that when “two or more defendants are charged as principals in a vehicular crime, 4
the jury must be instructed to first determine which of the defendants was the driver of -

2

the vehicle at the time of the.offense. The 'Court went on to note that “the jury, faced
with a difficult factual question as to the identity of the driver, could have resolved the
issue by‘ convicting both defendants to insure a conViction of the driver.” In‘this case the ‘
solicitor did not know who 'committed the offenses.- The judée also did not know.> The

jury very likely also did not know and convicted both defendants

In State V. Martm 340 S C. 597, 533 S.E. 2d 572 (2000) the Court granted .

directed Ver_drct where the State failed to place »erther defendant inside the apartment
where a homicide was committed. The solicitor admitted to the trial judge, “We don’t
know which person actually held [victim’s] head inv that pan of water” and “Your Honor,

the whole point is.‘We don’t know-if they acted in concert.”

In State-v, Schrock, 283 S.C. 129,322 SE. 2d 450 (1984) the Court granted a R
directed verdict hollding that.the euidence presented “may raise' a suspicion of Sc.hrock’s: ,‘
guilt, but it does not point 'eoncl.usively, nor to a moral certainty, nor beyond a reasonable |
‘doubt to his guilt.” The Court noted earlier, “By brrnglng the case,  the State. assumes the
burden of prov1ng that the accused was at the scene of the crime when it happened and’
that he committed the crimie.” The Court went on to say, “Coming into Court, Schrock
was ctothed with the presumption of .innocen’ce. It was not incumbent upon him to prove

that he was not guilty of these murders.”.

? At sentencing the trial court remarked, “Whoever did it, struck the blow, knew very well
what you were domg or just did not care what you were doing...” (R. p. 990, lines 23-
- 24). :
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In State v. Buckmon, 347 S.C. 316, 555 S.E.2d 402 (2001), the Court directed a

verdict to the charges of murder and attempted armed robbery. The Court Wrote that “the
circumstantial evidence relied upon by the State is not substantial and mérely raises a
suspicioh,of guilt” The Court noted that “suspicion” implies a belief or opinion as to
guilt based upon facts or circumstances which dq not amount to proof.” ..

In State v. Smifﬁ, 359 S.C.‘ 481, 597 S.E. 2d 888 (2004) the Court held that thére '
was gufﬁcient evidence to su§fain convictions for homicide by chﬂd abuse and aiding and
~ abetting homicide bsf child abuée' congeming defendant Smith who was _txjig:d with co-
defgndant,‘ ‘Celeste, who was the mother of the victim. The-Court hotéd ‘;haf “Smith and
Celeste were fhe only. two peréons with Jordyn wﬁo could- have ﬁo's;ibly gauséd "her’
injury. ~ Celeste told investigators' shc;l Was with Jordyn thé 'wholé ’tim.e,ér.ld‘; in. his
statement to the investigators, Smith referred to all of their ac'tiéns that'cllay.a’s ‘ we,’ .né'ver o
indicatfng aﬂtime when he and Celeste were not together“durin‘g that V\;e‘ekAerrlci..”

This present case is‘de.cidedly ‘aiffe;ré-nt. Appellant assumed the .ca‘lregi'vir‘lg while -
1 Gorman was at work. When she camé hqme from work, Gorman was theAcaregiver.
. There was simply no evideﬁce that appellant struck the victim or aided and 'abetted in
doing so. It.was appellantt who was the };atient pér‘;sor.l and he ldid' not have. any -
- resentment ér frustration with the victim staying with thelﬁ.. Hé interacted well with
other childr;n and had libéfal visitation with his own ‘son..‘ We know from Gorman’s
daughter of Gorman’s difficulties in 'dealing with stress. -She b(;ttles it upl until she’
explodes. When she walk§ in the door the victims whines, whinés, whines. It gets louder
"when hé sees her. The victim is clingy. He wants to be held. He tries to climb up her
leg.
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She wés upset her daughter did not take the victim with her. They b.oth checked
on the victim wﬁen Gorman got home from . work énd he was fine and was breathing
normally. They had dinner and then appellant .went out to walk the dog. She went to
wake up the victim who whines, whines, whines and is glingy. She had ample time to
strike him once or twice or ram his head against the crib. Dr. Abel said the ihjuries
. would hapéen in a minute. Dr. Roberts said it-was.sevére ‘tréuma‘tic force. TheA \;ictim
~ would ha\;e been immediately severely symppomatic. She calls appel_lant who I.ladA gottenv
baqk from walking: the dog. He s;ees tﬁe.victim and £ells Gorman to call 911.: I.t is -
appellgnt who ilOldS the vi&;tim until emérgepcy medical persénne‘l géts there;. It was -
appélla.nt, not Gofmaﬁ, 'vx;ho was-the first one at thé Viétim’s bedside at Cbnway .l'\/lledi‘cal.: '

- Yes, there was vsﬁb.stahti;al circumstantial éVidence that. Gorman .could have
' coﬁﬁittéd the ‘crirhes 'ag_,,;élir'létT the victim. There was .insufﬁ.ciént evidence to tie appellant
. td thesé crjmés.‘ 'Tl;e tfiéll judge said, “I don’t‘ knov;/ how this case will go, thét’s wh? we
have ‘juries".” A jury _i's’-not supposed -té speculafe' when ‘Fhé soliéiibf can not meet héi‘
burden and .d‘Oe"s not knéw who is guilty. The trial court should have granted a difected

verdict in appellant’s favor.‘“ Appellant’s case should never ha\}c gone to trial.
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CONCLUSION
Appellant should receive a new trial with enforcerhent of his contract with the State. ‘
(Issue I). Appellant should receive a directed verdict of acquittal. (Issue II).

Respectfully submitted,

Tl N Gt
Robert M. Pachak
Appellate Defender

ATTORNEY FOR APPELLANT

This 26th day of February, 2013.
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