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. { STATEMENT OF ISSUES ONAPPEAL - . *

. | 1. . D1d the .CII'CUIt Judge apply the proper standards in- rulmg upon the Motlon to D1smlss‘7 <

2.' | A.Should the C1rcu1t Judge have granted the Mot1on to Dismiss with prejud1ce g1ven the
_' _ev1dence in the record‘7 ' | | |

3 ‘ D1d the Clrcurt Judge err 1n grantmg Plamt1ff/Respondent rel1ef that was: not sought in its ;

: pleadmgs and wh1ch was drrectly contrary to the declaratory Arellef 1t prevrously obtalnedp

- in this actlon‘7 | }

g 4;‘ :,’ Should the. C1rcu1t Judge have ﬁrst addressed Appellants pendlng motlons before rullng

. on the Motlon to Dlsm1ss'? | A

STATEMENT OF THE CASE

'Respondent ACCC Insurance Company (“ACCC”) ﬁled this act1on on September 14, |
2016. Its Complamt (styled “Petmon for Declaratory Judgment and Other Rel1ef) sought a.
declaratory Judgment that, under a motor vehicle lrab1l1ty msurance pol1cy it issued (the.
: “Polrcy”) 4t owe[d] no. coverage to’ or duty to defend and/or mdemnlfy ' Patrick Benjamint"'w
Myers (“Myers”) and Br1ttany Stanley a/k/a Br1ttany Standley (“Stanley”) for personal injury |
clarms asserted by Appellants asa result of a vehlcular coll1sron that occurred in Horry County,
V.South Carolma on March 18 2016. (R pp 21 -22, ﬂ21 24) |
B Appellants ﬁled -an Answer on September 19 2016 (R. p. 23) Thelr Answer adm1tted :
vrrtually all operatrve factual allegatrons and admitted ACCC was ent1tled to the requested
_declaratory Judgment of no l1ab1l1ty coverage (R p 23) | |
Myers and Stanley d1d not . respond to’ the Complalnt ACCC.'mo:ved for aldefaultf : .‘

'declaratory_ ]udgment agamst them. - (R.,;p. 27). - On December 16, 2016, Circuit Court Judge



ILarry B. Hyman 1ssued an.Order ‘grantmg a default Judgment agalnst Myers and Stanley and, o
| grantmg the declaratory rehef sought by ACCC agamst them (R p- 3) | |

Respondent State Farm Mutual F1re Insurance Company ¢ State Farm’ ) ﬁled"an 'Answer
on December 6 2016 (R P 25) Its Answer asserted a lack of knowledge to respond to most of
| the operatrve factual allegat1ons so it denied them and demed ACCC was - entrtled to the
‘ requested declaratory Judgment (R pp 25 26) J | |

On August 4 2017 Appellants ﬁled a motlon to requlre ACCC and State Farm to’ comply .\ =
with the mandatory alternatwe dlspute resolutlon process (R p 35) Later that day, ACCC and'
State Farm ﬁled a J01nt Consent Motlon to D1sm1ss (“Motlon to D1smlss”) to Wthh -nelther
Myers Stanley, no'r Appellants consented - requestlng that the C1rcu1t Court dlsmlss thrs ‘Aetion

w1th pre]udlce pursuant to Rule 41, SCRCP (R.p. 37)

Appellants thereafter ﬁled a Motlon for- Status Conference and Schedulmg Order on

_August 7 2017 (R p- 33) a Motlon to Amend Answer to Assert Counterclarm on September 6
2017 (R p- 67) and a Motlon to: Compel Deposmon of ACCC pursuant to- Rule 30(b)(6)
»SCRCP on October 26 2017 R p 108) Addmonally, in oppos1tlon to the Motlon to’ DlSl’nlSS
Appellants filed both a memorandum (R p. 39) and the afﬁdav1t of thelr expert witness. (R p |
145). |

| ‘The pendmg motrons came before Judge Hyman for a hearrng on November 1, 20>17 R. "

' .p 170) He orally granted the Motlon to DlSl’nlSS under Rule 41 SCRCP (R p- 187 11nes 5- 10) o
i and 1ssued a Form 4 Order to that effect (R p 5) In the Form 4 Order Judge Hyman also

ruled that two of Appellants motions: were moot ! (R p 5)

"! The Form 4 Order referred to Appellants’ “Motion to Co\mpel and _Motion o [sic] Alter and
‘Amend.” -(R. p. 5). Given the pending motions and what was argued at the hearing, this

".122;' e '



Appellants ﬁled three Motrons for Recons1derat1on on November lO 2017 (R pp 127
7130, 132) Before hearlng these motrons Judge Hyman 1ssued a, formal Order on November 15 :
2017 grantmg the Motlon to DlSmlSS w1th prejudlce and rullng that Appellants Motlon to'

| Compel ADR and Mot1on to Amend Answer to. Assert Counterclalm were moot. (R. pp 8, 10) 2

On November 21 2017 Appellants ﬁled a Motron for Recons1deratlon of the November o

. 15; 2017 Order pursuant to Rule 59(e) SCRCP (R p. 135) Judge Hyman denied Appellants
Motrons for Reconsrderatlon by Order dated February 1, 2018 (R p 14) 3. |
On March 5 2018, Appellants ﬁled a tlmely Notice of Appeal as to Judge Hyman s
_ Orders grantmg the Motlon to D1smrss and denylng the Motlons for Recon51derat10n That same; o
day,. Appellants ﬁled an. Amended Notlce of Appeal to correct an- erroneous.malhnlg address for .
’opposmg counsel. ’

. ARGUMENT

v

.- The C1rcu1t Judge erred bv fallmg to applv the proper standards in rulmg upon the Rule
41, SCRCP, Motlon to. Dlsmlss L :

South Carolma Rule of C1v1l Procedure 4l(a)(2) states:

, Except [by the plamtlff before appearance by a defendant or by consent of all partles]

. ,action shall hot. be dismissed at the plaintiff's instance save upon order of the: court and _

" . upon such terms and conditions as the court deems proper. .If a countercla1m has been
pleaded by a defendant prior to the service upon him of the plaintiff's motion to dismiss, -

" the action shall not be drsmlssed agamst the defendant s obJectlon unless the countercla1m ;

:apparently referred to Appellants Motion- to Compel ADR ‘and Motlon to Amend Answer to
Assert Counterclarm (See also R. pp. 8, lO) »

, 2 Judge Hyman never. spemﬁcally ruled on Appellants MOthH for Status Conference and'
Scheduhng Order and Motron to Compel. Deposmon of ACCC '

-3 He initially denled the motlons via a Form 4 Order dated January 11, 2018 whlch stated a,"' '
. formal Order Would follow (R p ll) ST



can remain pending for 1ndependent adjudlcatlon by the court.. Unless otherwrse- k
spe01ﬁed in the order a dismissal under this paragraph is w1thout prejudice '

In'a typical case the parties 1nterests are such that — 1n the absence of agreement among a
all parties —a plamtiff seekmg dismissal would prefer‘ for the case to be dismlssed without
..preJudice to. its right to reﬁle but on the other hand a defendant would prefer for it to be.. |
" dlSl’IllSSCd w1th prejudice (or for the case to, .remain pendlng for strategic reasons) Thus, Rule
fi4l(a)(2) and the decrsions construing it” have developed standards for courts to con51der in
addres(smg motionsto dlsmiss under, this rul.e, _ | |
VA'sa general consideration though 1n exerc1s1ngd1scretion “'wheth’er to grant 'a ’motion
| under Rule 4l(a)(2) the hearlng Judge must do S0 w1th regard to the interests. of the parties and
the publlc ” Prime Medzcal Corp v Fzrst Medzcal Corp 291 S C 296 299 353 S. E 2d 294’~ .
296 (Ct. App: 1987). " L h | R R
‘Spec1ﬁcally, the rule__,itself recogniZes thata counterclaiming ‘defendant has an interest in .
-'continuing an action riotWithstanding' the-plaintiff’s desires to dismiSs it. ::_“Asﬂ',‘a result, a defendant
‘can obiect'and preventdismlssal rund‘er'th'oseicircumstancesi L
~Also, a defendant can Successfully'opprose a‘plainti.ff’s‘ .effort to diSmis's withdut prejudice
' 1f it can show the dismissal would cause 1t legal prejudlce See e. g Bovtren & Smoot v. Plumlee

. _301 S.C. 262 266 391 S E 2d 558, 560 (1990) If the defendant demonstrates legal preJudice -

~ % This rule was prevrously codiﬁed as Circuit Court Rule 45(2) Przme Medzcal Corp V. Fzrst
Medical Corp., 291 S.C. 296, 298 353 S.E.2d 294, 295 (Ct App. 1987). As.a result cases
‘ 1nterpret1ng the prev1ous rule are authoritative in construmg the current rule Id : 3

In- addition the Reporter 'S Notes to" Rule 41 SCRCP state “This’ Rule 41 is the same as the-
‘Federal Rule....” Thus, ini the. abserice of applicable South Carolina precedent construing the

- rule, Appellants have cited in this brief pertinent court cases construing Fed: R. Civ. P. 41(2)(2).

See Prinie Medical Corp. v: First Medical Corp., 291 S. C. 296, 299-300, 353 S. E 2d294,296-97

- (Ct.. App. 1987) (citing the federal rule and cases construing it because- “Rule 41(a)(2) of the,, o

_Federal Rules of C1v1l Procedure is 1dent1cal to- C1rcu1t Court Rule 45(2) ”)



| the court can 1mp0se approprlate condrtrons on the dlsm1ssal Mauro v, Clabaugh 302 S C. 195 :
198, 383 S. E2d 244 246 (Ct App 1989) mcludmg requrrrng that the d1sm1ssal be with

prejudlce See e. g Dzamond State Ins Co. v. Geneszs Ins Co 379 Fed. Appx 671 (9th C1r

. ‘f2010) However the p0551b1l1ty of havmg to defend the same cla1m in another action does not
alone constitute legal prejudlce nght v. Waggoner 359 S.C: 492 495, 597 S.E. 2d 894, 896

(Ct. App. 20.04)..

- The protectrons ,‘arfforded blf'theSé ﬂstandar_ds 'ar_ise. from - the goal of .halanelng‘ and
.pr‘otecting thelinterests.'.of the paftles as mouant and n‘on-moyant not simply based‘ on their

. des1gnat1ons as pla1nt1ff and defendant As a result the focus is on whether the party desrrrng a'j' ;

'drsm1ssal ‘with prejudlce would suffer legal preJudlce 1f the dlsmlssal were granted w1thout "

prejudice. Usually, that party is a defendant; buit h_ere one of the partles 'seeklng dlsmlssal with

T

w

_prejudrce isa plarnt1ff (ACCC)
| Therefore in the present conter(t - a declaratory Judgment actton where the pla1nt1ff’ s.“‘
(ACCC’s) mterest in seeklng a dlsmlssal: with prejudrce is akm to a typrcal defendant’s interest
and the opposmg defendants (Appellants ) 1nterests are 51m1lar to a typlcal plalntlff S. 1nterest in
avordrng a dlsmrssal w1th prejud1ce ~ the Court should drsregard the labels of the partres and
1nstead apply Rule 41(a)(2) s standards to them 'as thoSe.requestmg d1sm1ssal wrth preJ,udlce

_ _and ‘those oppos1ng a drsmlssal w1th prejudlce Consequently, in. considering Appellants

opposition to the Mot1on to Dlsm1ss the Court s v1ewp01nt should be the same as: 1f it were - - '

. evaluatmg a pla1nt1ff’s opposition to'a defendant ] request that a Rule 4l(a)(2) dlsmlssal be w1th
prejudice. In other words, the Circuit Court’s 'ﬁrst inquiry‘should have been whether the parties
: insisting on a disfissal with prejudlCe (ACCC and ‘S.tate'Farm)u would suffer legal ‘pr_ejudi'ce if it

denied the motion or ordered a dismissal without prejudice. . -



As such the Circuit Judge abused his drscretron 1n‘fa111ng to analyze Whether ACCC and
: State Farm would be legally prejudlced 1f he denied the Motlon to Dismiss or granted it without |
prejudice. In his Orders the Circuit Judge made no: express ﬁndrngs on the question of legal'
- prejudice to these parties. .' 1

| | In ruling on the niotion the Circuit Judge' -‘sho'uld ‘also have inquired ‘into the legal -
prejudice toiAppellants See Dzamond State Ins Co.,, 379 Fed Appx at 673 (1n decrding

whether to dismiss a declaratory Judgment actron w1th or w1thout prejudlce the court properly

' cornpared the legal prejudice to the movrng party and the opposmg party) South Carolina cases

addressmg Rule 4l(a)(2) uniformly require the Court to consrder the i 1ssue of legal prejudrce to_

the non- m0v1ng party See e. g Burry & Son Homebuzlders v Ford 310 S.C. 529 531 426 - |

S.E. 2d 313, 314 (1992) The fact that those cases typlcally cons1der whether a defendant would.
" be. legally preJudiced by a dismlssal w1thout pre]udice does not prevent the Court from
'con51der1ng the legal prejudice to Appellants resulting froma drsmissal wrth prejudrce I.

’ Whrle the C1rcu1t Court has discretion whether‘ tol grant ‘a- Rule 4l(a)(2) motron’
|  Bradshaw v. Ewing, 297 S. C 242 247, 376 S E2d 264 267 (1988) it must st1ll adhere to
estabhshed standards i in doing SO. .lt abuses 1tsd1scret1on if i 1t fails to consrder applicable factors,
relies upon improp’er factors, malces ‘a lserious mistake in .considering those factors, or fails 'to
protect the non-movant from unfair 'treatment Colon Cabrera v.. Esso Standard Oil Co 723

F.3d 82, 88 (lst Cir. 2013) see also Barr v. Wztsell 173 S C. 199 175 S.E. 2d 436 439 (1934),
| ‘( ‘[Wlhen it appeared that to grant the motion would work 1nJury to the defendants it was-an
' abuse of d1scret1on to- grant the mot1on ”) o ’ ‘ |
The C1rcu1t Judge had ample ev1dence of prejudrce to Appellants but abused his o

discretion n faihng to consrder 1t in ruhng on the motron B



} Rather than consrdermg issues of legal preJudrce to the partres as requrred under Rule.
41(a)(2) the Clrcult Judge 1nstead undertook an approach not supported by the rule or the case -
. law and decided the motlon based upon a one- 51ded view of the ev1dence on the ult1mate issue

presented by this declaratory Judgment action. In domg 50, he abused his- drscretlon

2. The C1rcu1t Judge erred in_granting the Motlon to Dlsmlss w1th preludlce g1ven the
ev1dence in the record Ce .

.,(_

As drscussed above the Clrcult Judge abused hls drscret1on in falllng to analyzel whether'
ACCC and State Farm would be legally prejudrced 1f he ruled i in Appellants favor. Had he done )
so, the only possrble ﬁndmg from the record and case. law would have been that nelther would :
) suffer legal prejudlce from a dlsmlssal w1thout preJudrce Srmrlarly, the Clrcult Judge abused his. -
" discretion in falllng to con51der Appellants vlegal prejudlce from a dlsmlssal “wrth prejudlce |
Slgmﬁcantly; there is ample ev1dence in the record of the legal prejudlceto Appellants but the
.ClI'CUIt Judge abused his. drscretron by fa111ng to consrder th1s evrdence
' Nerther ACCC nor. State Farm argued or offered any evrdence they would. suffer legal‘ _ l’
| pre]udlce 1f the Circuit Judge had demed the1r motlon or condltloned ‘the dlsmrssal as belng' ‘
wrthout\ pre]udlce. At best ACCC and- State Farm could only argue now they would be
prejudiced if they were requlred to 11t1gate the coverage issue desprte the1r de51res (either in the' |
" _ present actlon if the1r motlon were denled or’ in a subsequent act1on if 1t were granted.w1thout~
, .A prejudlce) But this is not legal prejudlce See, e. g anght V. Waggoner 359 S. C at 495 597 “
‘S.E.2d at 896 Jarrell v Seaboard Systems R. R 294 S. C 183 294 S.E. 2d 183 (Ct App 1987); |
 Carter v. Mauller 2012 WL 3597370 at *2 (S D W. Va 2012) (following a , dismissal without

preJudlce “State Farm is not legally, much less substantlally, prejudrced by the prospect off ,

facmg a second law su1t ”)



The C1rcu1t Judge should have cons1dered Appellants pendmg Motion fo Amend the
]Answer to Assert a Counterclalm (R p 67) when he ruled on-the Motion 10 Dismiss Even
E though the counterclaim had not been ﬁled yet 1t is clear from their Answer and their Motion to L
Amend'that Appellants-had a desire to pursue and an interest in aChieving a resOluti'on' .on the
. merits of the coverage issue presented by’ thls declaratory ]udgment action Tl’llS interests
_deserves the protection prov1ded expressly in Rule 41(a)(2) for counterclaimmg defendants Cf
1 .'Parnell V. Powell 191 S C 159 3 S E 2d 801 802 (1939) (“It Is well settled that the plamtiff
does not possess the unquestloned right a all t1mes and under all circumstances to voluntarily
| termmate hlS action w1thout prejudice to the bringmg of a new action by tal<1ng a voluntary
nonsuit " His right to do S0 frequently depends upon the effect that it. w1ll have upon the
defendants rights Espec1ally 1s this true Where the defendant has set up a counterclaim or
: 'pleaded other affirmative rel1ef . A party should no more be compelled to contmue a li'tigation
than to commen’ce one, except where' substantial rights of other» partles have accrued and;
injustice will be doné to them by permitting the discontinuance.’i). L
" The Circuit Judge’s"analysis appears to have ignored the issue of legal" prejudice and_
1ristead vvas hmited to accepting ACCC s and State Farm s view of the) underlymg coverage '
dispute while 1gnor1ng contrary ev1dence offered by Appellants\ This approach 1tself is an abuse'
of d1scret1on. See Colon-Cabrera,' 723 F.3d at 90 (“Esso further suggests t_hat the district court's
~ d’oub‘ts regarding Colon Cabrera'slikelihood of success at t‘rial"supports dismissal with prejudice:'
We disagree..‘The guiding inquiry'herefis,.whetherd'ef,endant_‘vvould suffer prej_udice_if‘the ’r'notior‘i
wereigrante‘d._‘ f‘,l‘)_r'ejudiceidoes"not meanhavmg toj vde;fe'nd;’»ag‘ainst a..case that the 'court 'deems o
weak. Esso'has identiﬁed ifiothing_ih Rttle 41(a) (2) o}r'tlrze_ca'sve law thatpermits the coart to use

a motion for VOluntdry dismissal to weed out cases it deems unmeritorious.” [emphasis added]).



Moreover, a decisio‘n»on‘:the’ ;'mer‘i,ts"' of_ the underlymgcoverage drspute should only"OCCur .
| "after a full and fair hearing Wherelthe judge can ’consider the -evidence"and }arguments of all
| partles That did not happen here Rather although State Farm acknowledged that there was no:.:
issue” for the C1rcu1t Judge to decrde in d1sm1ssmg the case (R p 180 lmes 23- 25) the Order
.prepared by the movants attorneys (R p 14 and p 187 l1ne 10) and srgned by Judge Hyman )
. suggests that the d1sm1ssal was a determrnatron on the mer1ts of the underlymg coverage issue. .‘
(R p. 9 [“The Court ﬁnds that there is lrabrlrty coverage under the ACCC policy: ”])
Addrtronally, any analys1s of the facts 1n connectlon w1th a pretr1al dlspos1t1ve mot1on
should be done in a l1ght most favorable to the non- mov1ng party Whlle agaln it is rmproper to’

- consider the ‘merits of the partles respect1ve pos1t1ons 1n the context of a motion pursuant to

'subsect1on (a)(2) of Rule 41 once. the Crrcult Judge nevertheless decrded to do S0, he should C

have followed thls Court E gurdance regardrng motrons under subsect1on (b) of that rule In Ex, -
J,Parte Umted Servzces Auto Assoc 365 S: C 50 614 S E2d 652 (Ct App 2005) this Court
held that because a Rule 41(b) motion to d1sm1ss “has the same effect as summary Judgment” the

. vcourt should vrew all ev1dence in the l1ght most favorable to the non- mov1ng party ” Id at 53,

" 614 S.E. 2d at 653 Because hlS factual ruhng in thrs declaratory Judgment actron could arguably -

* prevent htrgatlon, of the merlts of the subJect‘coverage.lssue in a subsequent action® and thus may

E Appellants address the potentlal preclusrve 1mpact of the dlsm1ssal w1th prejudlce out of an
abundance of caution because they anticipate ACCC and- State Farm will contend the dismissal
of this action was. an adjudication on the merits that bars them from further litigating the

* coverage dispute. By doing so, Appellants do not concede such an outcome is required by the o )

ruling. See Nelson v. QHG of South Cdrolina, 354 S.C: 290,311, 580 SE: 2d 171,182 (Ct. App.
2003) (“A case that is ‘dismissed ‘with prejudice’ 1nd1cates an adjudication on- the merits and,
pursuant to res: judicata; prohibits subsequent l1t1gat10n to the same extent’ as if the action had -

been tried to a final adjudication. ... If the first case is dlsm1ssed with ‘prejudice on purely

procedural grounds without a consideration of the underlyrng merits of the action, then the party . -~
is barred from-asserting collateral ‘estoppel or res judicata:” [citations omrtted] aﬁ” dinpart and ., '+

rev'din part (on other grounds) 362 S C. 421 608 S:E. 2d 855 (2005).



_have the same effect as summary Judgment the C1rcu1t Judge erred in- farlrng fo’ vrew the
_ evrdence in this fashron 1f he had he would have been obllgated to deny the motron

al

If the C1rcu1t Court s ﬁndmgs of facts and 1ts drsm1ssal with prejudrce were to have thisg :
b preclusrve effect Appellants Would be prevented from offerrng evrdence to drspute the‘plosrtron
ACCC took at the hearmg and State Farm S posrtron Barrrng Appellants from their “day in
. rcourt on the coverage 1ssue due to procedural maneuvermg by ACCC and State Farm is the
clearest form of legal prejudrce Appellants counsel argued thrs legal prejudrce to the Crrc‘urt .

Judge by pomtmg ‘out the ev1dence contrary to: the pos1tron taken by ACCC and State Farm in the

Motion to Drsmrss R, p.- 145 and p 181 lrne lO to p. 185 lrne 9) whrch they could have

mtroduced ‘and relred upon 'in a full hearmg on the merrts of this drspute The Crrcurt Judge o

- evrdently drsregarded thrs evrdence 1n grantrng the motion. 'He not only abused his discretion i 1n
: 'refusmg to consrder thrs evrdence (1f he were, gorng to evaluatev the partles' substantlve posrtrons)
“but also in farlrng to ﬁnd legal prejudrce to Appellants | | |
| Several courts have found that a party 1n a srtuatron srmrlar to Appellants would be o
. pre)udwed by‘the dlsmrssal of a declaratory Judgment actlon vvlth prejudrce under Fed. R. Civ. P-
,'41(a)<2) - | |
For example in Morrow V. Boston Mut sze Ins Co 2008 WL 2704751 (D Arrz 2008)
; the plamtrff and two defendants sought to drsmrss an act1on wrth prejud1ce but other defendants .
obJected. "l"hev.court‘ demed the mot1on‘, conclud’rng.a drsm1s‘sal\ wrth prejudlce Would effectlvely‘
‘ result 1n “a_l d"‘e'c'laratoryv. judgmentj regafding the"lglability of theremamrng D_efendants’f whrch k

‘vvould not be a proper'term or con_dition of dismlssal ,.unde'r' Rule 41(@)(2). 1d: at*1. -

6 Notably, the relief requested by ACCC in the Motron to Drsmrss was. different than and
contrary to that sought in it§'Complaint (whrch it d1d not seek to amend) and the opposite of the
relief it-requested — and Judge Hyman granted — in its Motion for Default Judgment against
Myers and Stanley. (R. pp. 3,27). This fact'is discussed further under heading 3 below. .

s ."_ 1_0"‘-



L1kew1se 1n Newton v Auto- Owners Ins Co 12007 WL 136700 (S D. Ala. 2007) the A
'court refused to drsmrss an, 1nsurance. coverage declaratory Judgment action w1th prejudrce, ]
because 1t would: defeat a party E r1ght to l1t1gate h1s clarms ina separate declaratory Judgment o
actlon notrng' “[T]he Court can fathom no Justrﬁcatron. for such a pun1t1ve result.” Id. at *2' see
also.Great Amerzcan Ins Co. v Gozn 2017 WL 4238698 (N D Tex.. 2017) (where the court"n_‘ :
drsm1ssed cla1ms in an 1nsurance coverage declaratory Judgment act1on w1thout prejud1ce“' -
because it lacknowledged the coverage dispute would be dec1ded on its merlts in another actlon)
Here, to the extent the drsmrssal with prejudrce prevented Appellants from litigating the ”‘ e
~ subject coverage 1ssue via their proposed counterclalm and may arguably bar the1r attempt to dop.:
- .80 m a separate declaratory Judgment action, it would have the effect of’ renderlng a. declaratoryv -
Ju_dgm'en_t act1on agamst A_ppellants w1thout'avtr1al (as denounced by the~-court in Morrow) and a
would be an unfairly punltive'result for Appellants (as rejected by the court in Newton). In
‘ summary, it was an ahu_se of discretionfor the Circuit ludge to grant the.dismissal 'with prejudicew
because it may prevent Appellants from resolvrng thls coverage drspute on its: merrts . N

3. The C1rcu1t Court erred in granting ACCC rel1ef that was not sought in its pleadmgs and .
. which was dlrectlv contrarv to the declaratory rel1ef it previously obtamed in this action. -

As noted above,.in the Motron to Drsmlss ACCC sought rehef that was the oppos1te of.
that prayed for in 1ts Complamt In add1t1on it requested rel1ef d1rectly contrary to that Wh1ch 1t. -
: sought and obtalned from Judge Hyman agarnst co Defendants Myers and Stanley

Specrﬁcally, ACCC alleged in its Complamt | l

- 16 Neither [Myers nor Stanley] have [s1c] an ownersh1p 1nterest in the 2004 Chevrolet
’Monte Carlo mvolved in the Acc1dent S ‘ :

| ;17 Patrrck Myers and - Brrtany Stanley aka Br1ttany Standley made mater1a1 |
mlsrepresentatlons while applymg for insurance with ACCC for the Policy.



18. ACCC mamtams that Patrrck Benjamrn Meyers and Brrtany Stanley a. k a, Br1tany .
) Standley are not entitled to; coverage ora defense under the. Pol1cy for any clalms or
: " damages ar1s1ng from the Acc1dent ‘ : ‘

21. ACCC is entitled to a declaratory judgment declar1ng that it owes no coverage to or
duty. to defend and/or indemnify any of the Defendants for any clalms damages
1njur1es or actlons arrsmg out of the above-referenced colhsron

(R p 21 ﬁ[ 16-18, 21) ACCC never sought to amend its Complalnt

It is elementary that the pr1nc1pal purpose of pleadmgs 1s to 1nform the pleaders
adversary of legal and factual posrtlons whrch he will be requrred to meet at trial. S C Nat'l
Bank v. Joyner 289 S. C. 382 387 346 S. E 2d 329 332 (Ct. App 1986) see also Langston v,
Nzles 265 S.C. 445 455 219 S. E 2d 829 833 (1975) (“The purpose of pleadlngs 1s to place the '. -
adversary on notice as to what the issues are. ). L |

| Generally, part1es are bound by and restrlcted to the1r pleadrngs Johnson v. Alexander .

" 413SC 196 202 775 SE2d 697 700 (2015)

' [T]he general rule [1s] that the partres o an actron are Jud1c1ally concluded and bound by
such unless withdrawn, altered or stricken by amendment or otherwise. The allegatlons
statements or admissions contained in a pleading are conclusive as against the pleader. It

follows that a party cannot subsequently take' a position contradictory of, or inconsistent . . ‘

with, his pleadings and the facts which are admitted by the pleadings are to be taken as
‘true ‘against. the pleader’ for the purpose of the action. Ev1dence contradlctmg such
pleadmgs is inadmissible. e '

Id quotzng Elrodv All; 243 S.C. 425 436 134 S.E.2d 410, 416 (1964)
_ In the present case, ACCC’s Complarnt put Appellants and the other Defendants in this
actlon on not1ce that 1t was denymg coverage to Myers and Stanley because of the1r m1sconduct ‘

in procurmg the Polrcy ACCC ma1nta1ned thrs posrtron in 1ts pleadmg throughout thrs htrgat1on ’

',.12;‘ _



* without amendment.” ‘;_lh‘e Circuit Judge should not have entertained any argument by ACCC
' contrary to that position and erred in doing S0.

The 1mpropr1ety of ACCC S, change in" posmon is: remforced by the fact that it also" 5

' 'moved for a default declaratory Judgment agamst Myers and Stanley “that ACCC Insurance'

Company does not have automob1le l1ab111ty insurance- coverage for a March 18 2016 date of
accrdent in Horry County 1nvolv1ng defendants Benjamln Patr1ck Myers and Patr1c1a erhams
(R p 27). Judge Hyman granted this motion. (R p. 3) As such he certamly should have been
aware of ACCC s effort to change its posrtlon and dlsallowed that effort — when he heard the
.,Mot1on to Dlsm1ss o | | '
 Beyond being»limited by its unarnended pleadlng,~ ACCC should have been judicially ',

estopped from’ seekmg the rellef requested in the Mot1on to Dismiss. - “Judicial es'toppel is an
'equltable concept that prevents a lltlgant from‘ assertmg a .posyltlon‘ 1nconslstent with," or 1n.~ |
conflict w1th ,onev the lltlgant 'has prev1ously asserted in the same or- related .proceedrng.l.
‘Cothran V. Brown 357 S C. 210 215 592 S E. 2d 629 631 (2004) |

The elements of Jud1c1al estoppel as germane to thls case, are:

l.. two 1ncons1stent pos1t10ns taken by the same party;

2. the p0s1t1ons must be taken in the same proceedmgs 1nvolv1ng the' same party; -

3. the party taking the posrtlon must have been successful in malntamlng that pos1t1on
‘ and have received some beneﬁt '

-4, the 1ncons1stency must be part of an 1ntent1onal effort to mlslead the court; and

! Certarnly, if ACCC had sought to amend its Complamt to make the contrary factual argument
and to seek the opposite relief, and had ‘the Circuit Court  allowed such an amendment,
Appellants would have had the right to file an Answer to the Amended Complaint, which would
have included a counterclalm seekmg a declaration that Myers and Stanley were un1nsured
~ Appellants would not have ‘needed a Court Order to file their counterclaim under these’
circumstances.  But, because ACCC never moved to amend its pleadmgs Appellants d1d not
have this opportumty '



5. the two posmons must be totally 1nconsrstent
| Auto-Owners Il’lS. Co.-v. Rhodes, 405, S.C; 584, 598 748 S E. 2d 781, 788 (2013)

In the ivnstant_case, elements 1, 2, 3, and 5 are satisﬁed without debate. ACCC is the
party that — in this same action '__‘.'ﬁrst took the »position -Myers and Stanley were ‘ot covered
- under its.‘insurance-.poli_cy and late,r took the totally inconsis_tent position that they were insured
under'its policy. ACCC successfully .maintainled the former p'osition in'o‘btaining a de'fault

declaratory Judgment agamst Myers and Stanley.

- With respect to the fourth element ACCC s intent is manifest from its conduct in relation
to the Motlon to’ Dismlss Clearly, 1t 1ntended to file the motion. Moreover the fact ACCC
'sought to mislead the. Circuit Court is mferable from its conduct It did not amend its Complamt
- oreven seek to do S0, nor were there any new facts leamed in discovery that could have changed
its position. (R. p 41 [“[N]othing has changed in this period which supports ACCC s change in
"posrtion. On the other hand the facts are exactly the same as they were during the prolonged

period in which ACCC stated that the Policy did not prov1de coverage to Myers and Stanley D.
Instead ACCC s attomey argued at the motion hearing that 1ts posrtion was origmally :
“whether or not the Defendants have an msurable 1nterest” (R. p. 178, hnes 20 23) Wthh is not‘

what it asserted in its Complalnt (R p 21, 1[ 16). Thls statement is also at odds w1th ACCC’s
- request “that this Court declare that ACCC has no oblig_ation to provr_de coverage or a defense ’
regarding the Policy or the .Alccident.’f‘ (R. p '22,Aﬂl 24). In addition, ACC‘C’:S cOuns\el contended
at the hearing that. additional facts from discovery had changed Vits position (R. p: 178, line 24, to
p. »1.7A9 -line 6) but sin'mitted no evidencelin the rec‘ord to support this contention Importantly, 1n
the Motion to Dismiss and arguments in support ACCC never even mentloned the default
declaratory Judgment it obtalned agalnst Myers and Stanley, addltlonally, ACCC never asked the

- Court to vacate that judgment.

- 14-



These facts demonstrate an 1ntent10nal effort by ACCC to mislead the C1rcu1t Court about
: ,1ts factual posrtion The Circuit Court erred in allowrng ACCC to do 50.
The Clrcuit Judge erred in grantmg the Motlon to DlSmISS because ACCC should have |

been Jud1c1ally estopped from assertmg a posmon that i is 1nconsrstent with the one that it asserted

inits unamended Complamt and on which 1t had obtamed rellef prev1ously

o 4 ~ The Circuit Judge erred in. rullng on the Motlon to Dismiss w1thout first addressmg '
; Appellants pending motions : L S L :

As noted above 1f the Circuit Judge had ruled favorably on Appellants Motlon to"‘.
. Amend the Answer and allowed them to assert a counterclaim -théen the express terms of Rule
';;41(a)(2) would have deprlved him of the dlscretion to dismlss this action in its entirety |
} By grantrng the Motion to Dismiss the Circuit Judge not only denied Appellants the .
o opportumty to 11t1gate their eounterclaim in the context of the present action but - to the extent
his .dismissal with prejudice may ~for5eolose‘:,.future litigati‘on;.of this coverage dispute _ preeludes
‘ them from litigating it at anv time A ruling with this effeCt is._an abuse of discretion.' . |
| Addltionally, to the extent the Clrcuit Judge made the decision. (albeit erroneous) to rely
o upon a. factual record to rule on’ the Motlon to Dlsmiss he should have ruled on Appellants :
: diseovery and discovery-related motions before addressmg _the. Motion ‘to Dismiss 1n_‘.order to
4 permit thern.""to'eompliete'disoovery‘ and to develop further evidencein opposit:ion to the moving
parties’ position. In this regard; the )Court"s_'approaoh.should -have been similar to the procedure
it _uses.in addressing 'other dispositive'pretrial rnotions that ar'e;b‘ased’v upon a fac'tu-al_'. record.® See,
8 Notably, this ‘Court has ruled thatp summary. Judgment standards apply’ to motions'to idismiss
w1th prejudlce under Rule 41(b), SCRCP, because they are based on a review of the facts of the
: .case in light of the applicable law and the effect of a dismissal under that subsection of Rule 41
is the same as a grant of summary judgment. Ex Parte: United Services Auto. Assoc., 365 S.C. at

" ‘53 614 S.E.2d at 653. Certainly, the same can be said of the manner in whlch the Circuit Judge
: handled the Rule 41 Motlon to Dismiss in. this case. : :
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€., Sullzvan v. Hawker Beechcraft Corp., 397 S C 143 151 723 S.E.2d 835 839 (Ct App
’. 2012) (“When [the] plamtiff can show that discovery is necessary in order to meet defendant 5"
‘ challenge to personal ]urlsdictlon [under Rule 12(b)(l) SCRCP] a court should 'ordmarlly' '
' perm1t discovery on that 1ssue ) Charleston County School Dlst v. Harrell 393 S.C. 552, 559
n.-4, 713 S.E. 2d 604 608 n 4 (201 1) (when a Rule 12(b)(6) SCRCP mot10n 1s converted to a . |

t

afforded a reasonable opportumty to 1ntroduce

(133

‘summary Judgment motion the parties must be
: ‘ev1dent1ary matters’ of the1r own [01tation omitted]) Baughman v. Amerzcan Tel. & Tel Co,,
| _306 S.C. 101 112, 410 S E2d 537 543 (1991) (summary Judgment under Rule 56 SCRCP
“niust not be granted unt1l the opposmg party has had a full and fa1r opportumty to complete’l‘
dlscovery.”); | | | |
Because the Circuit judge treated the'. Motion to. Dismiss .”a's a ‘dispositiye motion, he

abused h1s dlscretion by refusmg to allow the addltlonal dlscovery requested by Appellants

CONCLUSION .

" For the reasons set forth above,.this'COurt sh,ould réversé‘-the judgment of Vthe Circuit
Court granting the, Motio‘n to Dismiss_ and ~'r_e‘mand this case Avfor'resolution onlits vmerits or, at a
;.:‘minimum 'with instructiohs"for:it 10 hear and to ‘resolve"'lg;ppellants’ pending rr‘lOtions. before‘
"rulmg on the Mot10n t0 Dismiss. Alternatively, in the event thls Court concludes d1smissal was
: appropriate it should nevertheless reyerse the Circuit Court ] dec151on to d1sm1ss this action with

prejudice and 1nstead rule that the dismissal is. w1thout prejudice ;
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