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| STATEMENT OIF ISSuEs ON APPEAL |

1.© - Was State Farm tlmely named as a respondent in thIS appeal pursuant to Rule 203
'SCACR? :

2 Did theTriaIICourt abuse its discretion in granting the joint Rule 41(a)(2), SCRCP motion?

3. Did the Trial Court abuse its dlscretlon in rullng that Appellants multiple pendmg motlons

were rendered moot by the Order grantmg the motlon to dlsmlss?

STATEMENT OF THE CASE

Respondent ACCC Insurance Company (heremafter referred to as ”ACCC”) flled a

: Declaratory Judgment action nammg as defendants State Farm Mutual Automoblle Insurance
Company (hereinafter:refer_red to as ”State Farm”) and ACCC'sinsureds Patriék Eenjamin Myers
.(heremafter referred to as ”Myers ") .and Erlttany Stanley, a/k/a Brlttany Standley (heremafter
.referred to as ”Stanley”), on September‘14{ 2016. Appellants and State Farm filed Answers.
De:fendants Myers and Stanley did not file responsive 'pIeadings. |

Th"e-v'"be‘claratory Judgm.e'nt:-action _soué_ht-'to deter‘min'e whether Myers was .who"he
'cIaimed_to be and, if soy‘whether he had anlownership i'nlterest in a motor y’ehicle-insured by
ACCC. After ‘discoyery showed Mye.rs"s |dent|ty was'correct and he owned the insured motor

vehlcle _ACCC and State Farm Jomtly moved on August 4 2017 to dismiss the Declaratory '

jJudgment actlon pursuant to’ Rule 41(a)(2) SCRCP On September 6 2017, Appellants flled a- .

(SR



" Motion to Alter or Amend their Answer to assert a counterclaim that there was no coverage

under the in‘su,ranee poli'cy at‘issue on the basis.that"de,fenda’nts; Myers and.Stanley 'made materlal .
- mnsrepresentatlons'm their apphcatlon ‘for msurance |
The Honorable Larry B. Hyman Jr held a hearlng on ACCC'and State Farm’ s Jomt Motion |
to D.lsmlss on November 1, 2017. Judge H_y.man ‘issued an Order on N0vember 15, 2017 and .»
granted the Motion'to Dismi'ss.-vvith prejudlce.i,t}f | |

On November 11, 2017 Appellants Fled a Rule 59(e) SCRCP Motlon for Reconsuderatlon

b o

of the dlsmlssal Judge Hyman held a hearlng on Appellants MOthI’l for Reconsrderatlon on f

‘

January 8, 2018 Judge Hyman demed the Appellants Rule 59(e) SCRCP Motion for '_ |
Reconsnderatlon by-an Qrder dated February 1, 2018. | | |

On Mareh 1, 2018,.A-ppe|lants ﬁ_led and’:ﬁs:erved a Notice of’Appe_al. Appella.nts' Notilc_e of__.
- Appeal failed to ,’namé~ State F,arm,'as 'aResponde_nt.‘ Appell_ants ﬁle_d an‘d".‘se_rved an Amend‘ed :
Notice’ of Appeal on March 2'.'2018. a;nd..agalniitailed :to name State Farm .as a ‘Respondent On
Aprrl 9 2018 Appellants wrote a Ietter to the tlerk of Court apologlzmg for the tallure to properly
name State Farm asva Respondent Appellants submltted a new proposed captlon l|st|ng State f
Farm as a'Respondent. o » | |

STATEMENT OF FACT S

Appellant Patrlcna.Wllllams\vvas mvolved ina motor-vehlcle acc:dent on. March 18, 2016 |
in Horry County, South Carolma when her vehlcle vvas struck by a 2004 Ch‘evrolet Monte Carlo
driven by Myers (R p. 18 1] 8) The South Carolma Department of Motor Vehlcles Traffic CoIhsuon
Report (”Accudent Report") listed Myers s date of blrth as June 28 1987 states Myers was the :
owner of the 2004 Chevrolet Monte Carlo -and lists Myers s drlver s Ilcense n.um.ber as -

: :i_



- 100375877. (R. p. 18, 119; R. PP- 60—61).'T.he Accident Report states the 2004 Chevrolet Monte
Carlo was umnsured at the time of the Accident. (R. p. 60) Appellants were msured by State

“Farm. (R p.18,99;R. p. 60)

ACCC issued a pollcy of i lnsurance pollcy number SCE0052102 1 (herelnafter referred to.

~

as the ”Policy") to ‘Patrick Myers” and ”Brittany Standley provrdmg bodily i |njury and property :

damage coverage to the 2004 Chevrolet Monte Carlo SS, VIN 261W12K949368935 (R. p 66) "

The Pollcy declarations page lists Myers asa pollcy holder and states his blrthday is May 12, 1961

and h|s South Carollna drlver S Ilcense number is 100375876 (R p 66) The pollcy declaratlons '

/

page also lists ”Brlttany Standley asa policy holder and states her date of birth is November 26,

\

,1990 (R. p. 60).

~On April 14 2016 ACCC tendered |ts $25 000 bodily lnjury and $25 000 property damage

‘ coverage to App'ellants, but Appellants did not aCcept that policy limits tender. (R. pp. 63-64).
- Appellants argued that, due to the discrepancies ‘between the dates of birth and driver’s license
numbers betvveen the Policy-and the:Accident"Report MyerS'was' not who he said he was and he

did not own the 2004 Chevrolet Monte Carlo (R p 67 74) As a result on September 14, 2016

. ACCC filed a declaratory Judgment action in the Horry County Court of Common Pleas and asked

the court for a determination whether Myers was who he said he was and whether Myers or

- Stanley actually owned the 2004 Chevrolet :Monte;Carlo. (R. pp. 17-22). The Petition averred that

- Myers and Stanley mad‘e material 'misrepresentations about their identities when applyin\g for

~

- coverage with ACCC and that nelther of them had an ownershlp mterest in the 2004 Chevrolet

_Monte Carlo mvolved in the March 18 2016 motor vehicle accrdent (R. P 17 22)
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‘During discovery, ACCC determined that Myers .was in‘fact who he claimed to be and that
he was the owner of the 2004 Chevrolet Monte Carlo involved in the motor vehicle accident. On
b : ' .

Augustlil, 2017, ACCCand appellant State Farm ﬁled aJoint Motion to Dismiss this action. (R. pp.

37-38). ACCC againtendéred its Iiabil_ity coverage limits toprpeIlants. (R. p. 37). The Motion to.

‘Dismiss was filed jointly and consented to by'ACCC and State Farm_. (R. p. 38). Counsel for

Appellants did notc’onsent to the dismissal. (R. p 38). The J'oint Consent Motion to Dismiss asked
 that the case be dismissed wuth prejudice (R p- 38) On September 6, 2017, before Appellants

filed their Motlon to Amend cou nsel for ACCC sent a Ietter to Appellants counsel explalnlng that

South Carolina Code Ann. § 56-9720(5)(b_) mandates that an automobi_le insurance carrier may |
. l‘_ A . . . i t . . ' : , ) .

not deny liability coverage where an insured makes a .material misrepresentation in the.

application. (R. pp. 1100'-101). The'letter,adviSed Appellants‘) ”We believe the law is so clear on

thIS pomt that your assertions and efforts to cnrcumvent the applicable law to create an unmsured ..
vehicle is wholly frivolous " (R p. 101). | |

On September_G, 2017, after receiving ACCC's letter, Appellants filed a'RuIe 15,.SCR'CP
Motion_to'Alter or Amend their Anlswe_r to ass.ert‘counter’claim against ACCC. (R.‘ p.67).
Appellants'_ proposed- counterclaim contended that alleged- misrepresentations- by Myers a_nd'_

Stanley voided_their insurance policy vvith»ACCC‘ ab -initio. (R. pp. 67-74). ACCC filed a Response

. Memorandum and pomted out that Appellants dld not cite any applicable law or eVIdence to

support any counterclalm agamst ACCC or to overcome SC Code Ann § 56-9- 20(5)(b) :

(Supplemental Record on Appeal R p ACCC's Memorandum |n Opposrtlon to Appellants .

{

Motlon to Amend generally) State Farm paid AppeIIants under Appellants UM coverage with

1
- .



State Farm and Appella‘nts accepted that payment‘.l (Supplemental R'ecord on_Appeal R.‘ p --_,
ACCC 'Memorand_um of Law in Opposition to~Amend, p. 2): |

‘Judgel La‘rry‘ Bl Hyman; “Jr,. conducted a héaring?bh the joint Motion to Dis'miSS on
November 1, 2017 Appellants argued there vvas a Just|C|abIe controversy concernlng the vaI|d|ty N
‘of the Pollcy, vvhlch Judge Hyman held was wuthout merlt. (R. pp 8 13) Appellants also stated
they purchased more unmsured motonst ( UM) coverage than undennsured (“UIM”) coverage |
with State Farm (R. |p 174) Judge Hyman entered an Order d|sm|ssmg th|s matter with prejudice
'on November 15 2017 (R pp. 8- 13) Judge Hyman 3 November 15 2017 order noted that State
jFarm ‘had 'already tendered its underins'_ured (UIM) policy limits to Appellants before the
declaratory Judgment actlon had been fled (R P 9) Judge Hyman found that South Carolma
Code Ann § 56- 9 20(5)(b) was controlllng Iaw and that code sectlon ”dlctates that there is Ilab|l|ty ; '--»

- coverage under the ACCC pollcy and ACCC is wrllmg to pay lts l|ab|I|ty |lmItS to the [Appellants]
: ‘The Court fmds that there is |IabI|Ity coverage under the ACCC pollcy ” (R p. 9). The November
15, 2017 Order of Dlsmlssal also stated ”The Court further fnds that all arguments presented by

- the Williams, assertlng that a justlmable controversy exrstsx in support of the Williams’ challenge
to the enforceablllty and valldlty of the ACCC Ilablllty pollcy, are W|thout merit.” (R p. 9) ;
| Appellants ﬁled a Motlon for Reconsnderatlon on November. 2, 20_17. AACCC ﬁled a '
MemorandUm of La"\Av/‘.in‘Oppos'itibn vto‘ A'ppellant's’ motion,'lvvhiICh.‘. poi'ntedout_ t'hat.Appellant's’.
Motlon for Reconslr‘deratlon was a're- argumg ot the same lssues regardlng Appellants Iack of

standing, lack of any justlmable controversy, and that S C Code Ann. § 56-9- 20(5)(b) precludes o

Appellants potentlal counterclalm (R Pp. 140 144).
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On January_8,'2018; Ju'dgelH’yman' held_a'hearing on Appellants' l\/lotion‘ to Recbnsider.' On .
-‘f ""February 1, 2018 Judge Hyman entered an Order denylng Appellants Motion to Reconsnder (R. v'
| .pp 14—15) The February 1,.2018 Order stated that ”The Court in |ts [November 15 2017] Order .
¥ also found that based upon its ruling the motlons filed by the Willlamses were rendered moot. "' -
(Rpls) o | : . . _
| Appellants t"led and served the Notice of Appeal on March 1, 2018. Appellants then filed
‘an Arnended Notice of»Appeal on March 2, ,2018‘ Neither of the_se Notices name State Farm as a‘ o
X Respondent. On April A‘19, 2018, Appellants vvrote the Court aletter apologizing for.failing to name
State Farrn asa Respondent. As o‘f.'the date_ of this lnitial Briet, ACCC is not aware of State Farrn
. being named as a Respondent in a Notice of A‘ppeal |n this actiOn.
~ ARGUMENTS

I.  APPELLANTS’ NOTICE OF APPEAL AND AMENDED NOTICE OF APPEAL FAILED TO
NAME STATE FARM AS PARTY TO THE APPEAL IN VIOLATION OF RULE 203, SCACR

-State Farm is not a proper party to this_ appeal because Appellants.never included State
Farm as a party. Accordin'gly, State Farm should be dismissed from this appeal.

A notice of appeal is a jurisdictional requirement in the South Carolina appellate courts.

Conner V. Cltv of Forest Acres, 348 S.C. 454 (2002) The Court of Appeals has no authority to

extend or expand the timein Wthh a notice of intent to appeal must be served Conner, 348S.C.

at 461 An appellant’s failure to properly de’signate_a party as a ”respondent" in an appeal is not
a mere clerical or scrivener’s error. Id. To the contrary, the failure to properly name a respondent

¢

in an ‘appeal vvithin the time period set forth in' Rule 203, SCACR is grounds for a-dismissal of the .

partv not pro'perly named. Id.



In Cdnnpr V. ’Citv'c‘)f‘Fo'rest Ac'resv, the South Ca_rolin.a Suprerne Court held that a’ddi.ng'_
respon;ients th.at were ‘defendants hefqre the _Iovrer co.ur'tl,.,bult who .werendt included las.
' :relspondents |n the appeallafter th.'e 30-day periqd to:ser\re a. notice of appe'al had .expir'ed, was

insufficient to bring tho_ée ctefendants befere the:appellat!_e court. The Court dismissed the-
' purported‘res.,pondents frorn thye appeal. m_e_r, 348S.C. a.tf4642. |
In the instant case, Appellants ‘had' tWO‘ opportunities to properly vfile their Notice of
AA'ppeal desitgnating; State Farrn as,'a. Resp'ondent'.'-lAp.pellants.v,failed'in beth instances. Wh-en.
Appel.lants shbmittect a letter to;theCou‘rt on April 9,.2018 advising State Farm'als'c; s»h.puldv be
named as a Respondent, that letter was beypnd the requi4red.30.-_day time perio,d.to serve' a
proper Notice qf App‘eal pursnant te R.uile 203, S.CACR'; As of the date of this -In'itial Brief, ACCC.‘isv

a not aware (‘)flAppeIIan‘ts. lever tiling ‘a Notiee of Appeal ‘na'rning étate Farm as a_respendent’.--‘State
" Farm was n-eve,r provperly narned as‘a reapondent a‘n‘d‘ should be Adis‘misse‘d fre'r:n this appeal '

\

Appellants seek a rullng from thlS Court that the ACCC ||ab|I|ty policy is vond and that State

1

_ Farm must prowde Appellants wnth unmsured motonst (UM) coverage rather than the UIM‘

T coverag.e State Farrn aIrea‘dy. p_aid and wh|ch Appella’nts accepted. State Farm wae ajo_int mpyant
_ \'Nith ACCC in theMdtien to Dism_iss,vh,as.» b‘eeh a part;/ to this action from thé beginn.iné,‘ and woule ' '
be. bound 'frern th|s Courts decision. Appellants now seek through thlS appeal \to .lmpose‘,
; obhgatlons agamst State Farm but never followed Rule 203 SCACR to prowde State Farm with a
Notice of Appeal. ACcordineg, because St_ate »l;arm,was'never-properly named asa Respondent,

this Court cannot provide Appellants relief through this appeal. Therefore, the Court should

-dismiss this appeal in its entirety;.

10



.~ THE TRIAL COURT WAS WITHIN ITS DISCRETION IN GRANTING THE JOINT RULE 41
| (a)(2), SCRCP MOTION TO DISMISS . U

Assummg, arguendo ‘the Court finds StateFarm"'jwas timely‘ named'as.'a .Respondent or
the trial court. stlll dld not abuse |ts discretion in gra‘ntmg ACCC and State. Farm s Rule 41(a)(2),' '
- SCRCP Motlon to Dismlss | o o | |
A , ' Judge Hyman l-lad Discretion under Rhule_tll (a)(z) to'Dismiss This Action

The dlsmissal of an action by the. trlal court upon the request of a plamtiff pursuant to

Rule 41(a)(2) SCRCP is W|th|n the dlscretlon of the trial court Bowen’ & Smoot V. Plumlee 301

- S.C 262(1990). | :

If a counterclaim has been pleaded by a defendant prior to service upon
_him of the plaintiff's motion to dism|ss the action shall not be dismissed
against the defendant’s objection unless the counterclaim can remain = -
pending for independent adjudlcatlon by the court. Rule 41(a)(2) SCRCP
(empha5|s added). -

The dismissal of an action by the Court upon the request of a plamtiff pursuant to Rule 41(a)(2)

' SCRCP is within-the discretionuof the trial court. I_d. If a,counterclaim has been .pleaded by a
defendant prior to service upon himofbthe'pl‘aint_if“f’ls Motion to Dismiss, the acti‘on‘,sh'all n‘ot.be
dismissed _against_the' defendant’s obj'ection'unless_thecounterclaim can remain‘pending for

o independent adjudication by the‘court. Lq.-A_South ,Ca(rolina appellate court reviewing a motion

to dismiss applles the same standard of review as the trial court ” Carolina Park Assocs LLC V.-
: N

Marlno 4OOS C 1,6 (2012), Doe A Marlon 373 S.C. 390 395 (2007)

In th|s case, ACCC and State Farm fled the Rule 41(a)(2) SCRCP ‘motion a month before
. Appellants filed a Motion to Amend thelr answer and assert a counterclalm The Ianguage of Rule
= 41(a)(2) is unamblguous about the Court’s discretlon to dismlss a case. Appellants argument that

Judge Hyman abused his dlscretlon when he dlsmissed this declaratory Judgment actlon w:th

11
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s prejudlce snmply becauseAppeIIants clalmed to have potentlalcounterclalms |s WIthout merlt B
| .‘ bFir’st,v Appellantshadnotyetbeen glvenleave ofcourttoflleacounterclalmSecond, as di'sc.ussed}n .
~in Sections Bande fnfra.:,'eve'n.'hif};thetri‘jalc'o,u’rt_ allowed AppeIIantstoassert a 'counterclai_m,-" y
" ft'hose claims would havé“b"een‘ dlsmlssed ;immediately,..because Appellants h‘ave 'no ‘j'ust'iciable
controversy aig.amst ACCC have noﬂstandlngto assert a counterclalm a‘gamst ACCC‘ and because
',-Appellants purported counterclalm would force ACCC to wolate S C Code Ann § 56- 9 20(5)

o ‘ Judge Hyman had dlscretlon to dlsmlss thlS case wnth preJudlce Th|s Court should aff|rm‘

‘»"the trlal Court s dlsmlssal of th|s decIaratoryJudgment actlon = : L
k B. Appellants Suffered No Legal Prejudlce " - :

Appellants mcorrectly argue at great Iength that the trlal court must consnder the Iegal
- ~ prejudice of;grantin’ga Rule 4'1(a)(2)»motion where “a'countercla.im*has been pr_'e_yioUs_Iy asse‘rted,"’* A

B

: ,even though _Appe_ll,ant:'s‘ﬂ ~-neVe'r asserted any counterclai'm.E:A'ppiellants would' havevthis Cou’rt;-_"

: . lgnore what transplred at two Iengthy hearlngs before Judge Hymen dlscussmg Appellants Iack;

B of standmg and absence of a justluable controversy (R pp 171 187 189 199) The record |s,"
X . - - y‘ A . .
replete wnth Appellants baseless arguments why Appellants should be aIIowed to amend thelr, B

answer to assert a counterclalm (R pp 171 187 189 199) However ‘atno pomt durlng the oral'._’
arguments on November 1 2017 or January 8 2018 d|d the Appellants address the fact that the'i.
Jomt RuIe 41(a)(2) Motlon to Dlsmlss was fled more than a month before Appellants asked to -

. ~

: amend their answer*to assért'a’c“ounterclaim. > o

".1'

Appellants lack standmg and there |s no jUSthlable controversy between Appellants and |
) 'ACCC As a threshold matter Appellants needed to satlsfy the tnal court there was a Justluable_ :

‘ controversy and' standl_ng to asser_t t»he:purpOrted‘c_ount,erclaim' in Order to defeat.ACC_C and ,State‘




Farm’sﬁjoint Rule ;41(a)(2), SCRCP Motion to"Dismiss. Appellants failed at both these .
requirements.
1. | Appellants Have No Ju‘sticlable Controversy against ACCF

N Before any action can be maintained,llthere must exist a justiciable controversy. Byrd V.

Irmo High Sch., 321 S.C. 426, 430 (1996). “A ‘justiciable controversy is a real and subs"tantial

controversy which is ripe and appropriate for ju\d‘icial determination as disting’uished from a

contingent, hypothetical or'abstract dispute;’,'f'Pee Dee Eléc. Coop v. Carolina Power &Ligh‘t
Company, 297 S.C. ‘é4, 66 (1983'); ) |
'Once dis'covery clearly confirmed Myers's idéntity, that he had an insur‘able interestin thxe
2004 -Chevrolet-Monte Carlo,- and that_,. as a matter _of!law, there was. 'c.ove'rage‘ for ap:pellan't _
Patric_ia Williams’s accident, there "was no longer any justiciable controversy about the.liability
coverage in the declaratory Judgment action. At the November 1 2017 hearmg, Judge Hyman .
l posed multlple specnfc questlons to Appellants addressmg the Iack of a Judlaable controversy A
' B for a counterclalm after ACCC determmed there was coverage for th|s acudent (R pp -183- 187 ,
196 200)‘ Appellants never answerevaudge Hyman s questlons
| Appellants ne_ve_r pr_e‘sentedﬂt any cognllz‘able‘ .rationale_v orcolo_rable argurnent to show a
ljusticiablel controversy. Appellants" only. response was a pr.eviou.s'ly un'knownwaffidavit trom
attorney Ge‘rald kael WhICh Appellants prowded ACCC and State Farm two days before the
November 1, 2017 hearmg (R. p. 145). Appellants proposed adeavut I|keWIse never answered
' Judge Hyman s questlons how there isa justlc1able controversy Nevertheless Appellants argued |

at length at both the November 1, 2017 and January 8, 2018 hearmgs that the mere exustence of

the affidavit somehow created ajustlcrable controversy (R. pp 170-188; 188 201) The trial court

LB



con_sidered the aftldavit, vbut '_as dis.cussed |nSect|on C, ihfra. , fouhd that S.’C:Code Ann § 56-9- |
. le0 controlled and ACCC’s determinatlon to “provvidefliability coverage was wholly in accord \lvith.
South Carolina l’aw..(R."p. 9).b ‘lodée.HYman‘Was completely within his discretlon'to dismiss thisv'
matter. The facts Shovsr oneqUivocaIly that I'\'/Iyers'ZWas_‘who he claimed'to be and that he owned o
the 2004 Chevrollet Monte Carlo in\./olvedvin 'the:uﬁn’derlyk/inig.‘accident. |

| Accordingly,’ there is nojusticiable control/iersy-or legal Basls Wh‘at_soever for Appellants’
counterclalm Appe‘lla'nts . attempt to voud.Myers s msurance pollcy W|th ACCC is W|thout ment "

' and in order to galn a pecunlary beneflt W|th thelr own msurer State Farm (R pp. 141; 196 200) ‘

) Judge Hyman correctly determmed Appellants had no Justluable controversy wrth ACCC and he
" ’was well wnthln hIS d|scretron to. dlsmlss th|s case‘ | l |

2. Appellants Have No Standing‘to‘Assert An; Claims Against' ACCC Under the Policy'
| Appellants have C|ted no controlllng Iegal authorlty glvmg them standmg to asse.rt any

claims against ACCC

An insurance policy is a contract between the insured and the insurance company, and -

the policy's terms are to be construed according to the law of contracts. Williams v. GEICO, 409

S.C. 586 (2014); Auto Owners Ins. Co. v. Rollison, 378 SC 600 (2008). A pa rty may not maintain

- a Iawsuit against an insurance carrier absentfpriv'itY‘ o‘f:COntract'. Maior'v. Nat’l Indem. Co., 267
S.C. 517, 520 21 (1976) ”Under the common Iaw no pnvnty [of contract eX|sts] between an
injured person and the tortfeasor’s hablllty msurer and the rnjured person has no rlght of actlon

at Iaw agalnst the msurer Tranelkv USAAlns Co 354SC 549, 554 (Ct App 2003) (quotmgv

44 Am. Jur 2d Insurance 1445 (1982)) Swmton V. Chubb & Son Inc 283 S C 11, 15 (Ct App

1983).

e



f--l, - Appellants produced no evndence they have pr|V|ty of contract wuth ACCC for- the:

g '_msurance polrcy at |ssue |n thlS actlon Appellants are nerther ACCC pollcy holders nor named.
-msureds or Ioss payees Appellants have no connectlon W|th ACCC other than they allege an ACCC. “

A m‘surer lnjured thkem vand now ACCC wants to'pay A‘p‘pella‘nts for da’mages aIlegedly caused by
o .-Meyers Any connectlon between Appellants and ACCC is, at best merely madental Thls""-

.,l‘ i :
§

e mcrdental connectlon certalnly does not create pnvrty of contract Ma|o , 267 S C at 520 521 |

,.l‘
E e

L Tranelk 354 S C at 554 Appellants have no standlng to assert any cause of actlon agamst ACCC

| -Judge Hyman heard and con5|dered Appellants lack of pr|vrty durmg the November 1, 2017 and |
L T ( B .. i
. .January 8 2018 hearmgs Judge Hyman was: completely wnthun hIS dlscretlon to dlsmlss ACCC’s‘ :

. \.4
A

: DeclaratoryJudgment actlon.‘.,

v» -
KRR g

, Appellants then mcorrectly argued at the November 1, 2017 hearlng that even though"‘

x i
5\

e : they may not have pr|V|ty ofcontract they somehow were thlrd party beneﬁcrarles under ACCC’ s -

" insurance ‘pol|Cy ?w1th-Myers,(R.,p. —181).;Appellants’ argument is-contrary.to South.Carolina Ia’wl“

'A thlrd party benef|C|ary must show the contractlng partles mtended to benef“t h|m Helms'

' Realty, Inc V. Glbson Wall Co 363 S. C 334 340 (2005) Touchberrv V. C|ty of Florence 295 S C.

47 (1988) (thlrd party must show the contractlng partles mtended h|m to be a dlrect benefrcrary. S
.. . - l B v B . . -
ooof the contract) A th|rd party wrthout pr|V|ty of contract has no rlght to enforce that contract

: "unless the contractlng partles mtended to create a drrect rather than mcrdental or" ’

.

. consequentlal beneflt to such th|rd person ” Johnson V. Sam Engllsh Gradlng, lnc 412 S C. 433 _

N 3

‘ 448 49 (Ct App 2015) (quot/ng Hardawav Concrete Co V. Hall Contractlng Corp 374 S. C 216 .

; , 225 (Ct App 2007) Svennlngsenv Knlght 2865 C 299 (Ct App 1985)



Nothing in; the record remotely suggests Appellants were mtended third party

ERPTE

B benefraanes to Myerss msurance pollcy To the contrary, Myers not AppeIIants IS the

PR

"‘benefiaary of h|s own llablllty msurance pollcy wrth ACCC Any benef"t to Appellants wouId at

, best be mcndental to the benef“ts mtended for ACCC's actual msured Myers

l . K 5 . Do

Interestmgly, Appellants arguments for priwty of contract or third party beneﬂcrary status

*are contradlctory It |s axromatic there can be no th|rd party benef|C|ary unless a vaI|d contract

,_-'eX|sts Thompson V. Prurtt Corp 416S C 43 57 (Ct App 2016) However AppeIIants turn Iogic

l.

*

- f,on its head and argue on one hand that the ACCC pollcy |ssued to Myers is vord ab m/t/o but on’

l

‘the other hand argue they elther have prrvrty of contract or are thrrd party benefcraries to a

- %

~,contract they cIa|m iS v0|d _ CTET
. l L

N ° - ' ‘ “' “l,. ?"r ‘1‘“* ,Y v . - K ] . . i o ‘<
’ ,Appella.nts would ‘have,thisCourt_’holdthat;e’very time an insurance company determines . .

Coy

. thereis coverageEfo;r'"its insured, a third-pa‘."rt_y clalmant can co‘ntest{th'at determination. TheSouth -

. N .\., ] “’“ b“-n ‘1. R ,'};'-’ R L
- Carolina court_s an’tit‘:ipated this'pot,entiality'yin,Swinton,~

_ o 'The courts wouId be potentlally besreged wrth S0 called ’bad faith' .su1ts _
*.in"everyi instance in which as- whenever third- party claimants, rightly or_. .
‘wrongly, disagreed wnth adjusters over the handlmg or settlement of . - -
. ‘clalms agamst the. msured Clearly the Legislature dld not mtend such a . "
course. Swmton 283S C at 16 o

Appellants lack any standlng to challenge the valldlty of the ACCC policy and the trlal

,f~ . EET 'J

'~court 3 dlsmissal wnth prejudice was therefore not an abuse ofdiscretlon Th|s Court should affirm o

\ G
‘ the trial court’s dismlssal. S

ety

- C.f j s. C Code Ann § 56-9 20(5)(b) Prevents Appellants from Assertmg Any
' Counterclaims agalnst ACCC or OtherW|se V0|d|ng the Insurance Pollcy

-

Finally, even;assuArning,"Qrguendo,. that Appellants;h‘a've standing to' co_n_t-est'the validity of .




. e . . o B - N - -

' the ACCC I|ab|I|ty pollcy, Appellants proposed counterclalms would force ACCC to V|olate e

T o . » S,

establlshed South Carollna statutory Iaw S C Code Ann § 56 9- 20 states |n reIevant part

(5) ”Motor veh/cle /Iabl/lty pol/cy" An owner ’s or an operator S pollcy of .’
. I/ab/I/ty msurance that fu/ﬁlls all the requ:rements of Sections 38-77-140
' '..through 38-77-230, cert/f/ed as prowded in Section 56-9-550 or 56—9-560‘ )
. as proof of . fmanczal respons:b/l/ty and /ssued except as otherwrse’
' prowded in Sect/on 56—9—560 "byan /nsurance carrler duly authorlzed to -
-“-.transact busmess in thls State to or. for the benef/t of the person or
o .personsnamed there/n as /nsured and anyotherperson asmsured usmg
" the.vehicle descr/bed there/n w1th the express or implied perm:ss:on of the.
inamed msured and subject to the fo//owmg specra/ cond/t/ons '
‘_ (b) Prov:s:ons deemed /ncorporated in. such pol/cy Every motor vehlcle'?’ S
‘ "Ilabll/ty pollcy is subject to the follow:ng prows:ons wh/ch need not be, I
i contamed there/n RN sl

X

f(1) The llablllty of the /nsurance carrler wrth respect to the /nsurance'v ‘[ RS
'requ1red by this chapter shall become absolute whenever /njury or‘.' BT,
' ‘damage covered by thevmotor vehlcle l/ablllty po//cy occurs :

‘ (2) The pollcy may not be canceled or annulled as to the Ilab/l/ty by any"fl ; »

__agreement between the /nsurance carr/er and the msured after the‘:, .

: occurrence of the /njury or damage ; = s

' (3) No Statement made by the /nsured or on hIS behalf and no wolatlon of o
L the pollcy shal/ defeat or vord the poI/cy, o LT S
Appellants counterclarms agalnst ACCC mcorrectly allege mrsrepresentatlons by Myers

i and Stanley in the pollcy appllcatlon somehow render the ACCC msurance pollcy ab ln/t/o (R p

p.

o 184) These allegatrons are |rrelevant underS C Code Ann § 56 9 20(5)(b) Nothlng in Appellants ,f-"

. -'fmotlons to the trlal court oral arguments at the heanngs or in thelr Inltlal Appeal Bnef ever

J’

e 'vdlscuss how Appellants can overcome the express language ofS C Code Ann § 56 9- 20(5)(b)(1-~

;l.

3) ACCC and State Farm argued at the November 1 2017 hearmg that S C Code Ann § 56- 9 20

. was dlsposmve on Appellants purported counterclalm that mrsrepresentatlon or fraud vords an’

<l‘

.’ v

automoblle msurance pollcy (R p 180) The tnal court agreed and ruled that S C Code Ann §

. ., . B s PO o Lt .
oy S »_ : e o ] LR
e . o N . § . B 2 N




L

_‘V,S.6-9-20(5.)(b) was d‘is‘positiveand t‘hevytr’i.al .cour't :correctly drsmlssed this Acasef (R; pp. 8-13; 1.4-
“ ” : . e o

| South Carollna law. unequrvocally dlctates that no statement made by the msured oron
his behalf and no. vnolatlon of the pollcy shall defeat or void the pollcy S. C Code Ann § 56- 9-A '. .
,20(5)(b)(3) Once ACCC determmed Myerss |dent|ty and that he owned the msured 2004 .
Chevrolet Monte. Carlo Sectlon 56-9- 20(5)(b) reqmred ACCC to provrde I|ab|l|ty coverage to
' Myers for the March 18 2016 accident. Out5|ders such as Appellants have no right to void
| Myerss liability pollcy with ACCC simply . because they made a regretful decmon about the
amount of excess msurance they purchased.‘v AppeIIants suffered no prejudice ‘when the trial

court dismissed this.case. ,

(.

co

The trial court consldered App’ella'ntsf arguments they should be allowed to amend th.e'i'r
Answer and 'assert a counterclaim,and also considered "the‘ argum'ents-of ACCC and State Farm
' concernmg a Iack of a justlmable controversy, Iack of standlng, and the dlsposmve appllcabrllty of
- SC Code Ann § 56 9-20. The trlal court was weII wrthrn its drscretlon when it held that the'
"v"drsmlssal sought by ACCC and State Farm under Rule 41(a)(2) SCRCP should be wnth prejudlce =

~ Hence, this Court should affirm the tnal court s Order dlsmlssmg the Appellants case wrth
- _prej'udlce‘. h | ” - |
R[N . APPEl.l.AI\lTSf P.ENDING MOTIbNS VllEllE REI;IISERED MOOT -BY THE’DV.'ISMlSSAL

The trlal court did not abuse lrts dlscretlon ln holdrng Appellants other pendmg motlonsv |

were rendered moot’ by the dlsmrssal The Motlon to Compel Medlatlon flled by Plalntlff’s was

irrelevant as to any. substantive lssue_p_resented to the trial court at the November 1, 2017

- hearing. Appeliants argued at the November 1, 2017 he'arlng that mediation was required by the

18



' " mandatory ADR Rules to wh|ch no contest was made (R pp 176 178) Had the Court denled the

“

B 'Motlon to Dlsmrss medlatlon would have been scheduled as none of the partles were opposed’

'to conductlng medlatlon It should be pornted out the Motlon to Compel Medlatlon was flled on' '

'l‘ .

August 4, 2017 after ACCC and State Farm already fled the|r Jomt Motlon to Dlsmrss The trral ‘

|

)court was W|th|n |ts drscretlon flndmg the Motlon to Compel Medlatron was rendered moot by"_:

B L

the dismissaIrOrder.f - . } '" " [ 11 1 -
Also pendmg was a Motron to Compel a Rule 30(b)(6) SCRCP deposmon of an ACCC 2
‘. representatlve wh|ch Appellants d|d not f|le untll October 26 2017 Had the case not been _

drsmlssed the 30(b)(6) deposrtron would have gone forward as prevnously scheduled The Court

Coa
4

- d|d not abuse its drscretlon in rulmg thrs motlon also was rendered moot by the dlsmrssal Order

;.

Fmally, Appellants fled a Motlon for a Status Conference and Schedullng Order on August, )
'7 2017, Agam if the Court had denled the Motlon to D|sm|ss a status conference and a consent £

scheduling ordervpr‘Obany,WQuld ha’vegbeen need‘ed." ”
. ! l - L Coe e ‘. "' o T v L ’ o . R ) ‘. T ‘(‘
_None'of.AppeIIants’ pe'nding'_'*moti()ns(‘had‘jany"‘sub‘s‘tantiVe bearing whatsoever on .any

S
v

 dispositive issue présented to'the trial court'.:Appel_lants were not prejudiced these motions being

rendered moot by the 'dismissal;;T.Jhe; Court did. not"abuse its discretion in the "granting~ of the "

EEE P . - PR 1 b . [N

o tmot‘ion to dismiss. | T _2 : ', ' S : T
- :"f'coNc'L?USDN' :

For the reasons stated,rthls Court should dlsmlss State Farm from the appeal and afflrms

‘,A

. “ /thejudgment of the trlal court Orders dated November 15 2017 and February 1 2018 astothe '

-t | ,:qt
. g

'only remamlng Respondent ACCC
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