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ARGUMENT IN REPLY

The States bcounter statement of the isstie on- appeal ralses three issues: 1) whether(T
bAppellant Boston dhad standmg (1 €., a reasonable expectatron of pnvacy) such that he could '
i;.challenge the knock and talk at his frrend’s apartment 2) whether the ofﬁcers conductmg the knock ; .:
’and talk had reasonable susp1c1on of cr1m1nal act1v1ty at the apartment searched and 3) whether :

_even if the above are. estabhshed the exclusronary rule should apply to the ev1dence obtamed

v_ when at the t1me of the knock and talk the South Carolma Supreme Court had not yet announced A;

-t de01sron in State v Counts 413 S. c 153 776 s E. 2d 59 (2015) In reply, Boston contends 1)

the tr1al court correctly determmed that he had standmg to challenge the knock and talk; 2) the :

- State has conceded that the ofﬁcers lacked reasonable susp1c1on and 3) the exclus1onary rule'
o 'should apply to the evrdence collected in thrs case.

L There is- ev1dence in the record to support the trlal court’s unappealed ruling that
. 'Appellant Boston had standlng (i.e., a reasonable expectation of prlvacy) such that he.
.~ could challenge the unconstltutlonal knock and talk

B "[tIn,an extensrye_‘footnote, the State ‘argues that JBos,ton had rlo expectation of privacy in hls '
: friend’s residence and:' therefore, had no 'ri"ght to"challenge the/ evidence found Within because he

" 'was merely us1ng the apartment ona temporary bas1s to allegedly manufacture crack cocame The -

i

'tr1al court heard testrmony and arguments drrectly related to Boston s expectatlon of prrvacy asa .»;'; C

b
Y

i guest in Holman S apartment In h1s testrmony, Boston denled that he was at Holman S apartment E | :

“to manufacture'crack cocarne. (R. p. -106 'ln. 11-1 3). Hrs reason for gomg toHolman s apartment

\

, on the day of the 1nc1dent was to use Holman S laptop to load mus1c onto h1s phone R. p 106 .

ln 3- 7) He also testrﬁed that he had known Holman for about 15 years and that he had V151ted her o

.'on prlor occas1ons and at prlor addresses (R p- 104 ln 14 p 105 In. 5) These statements'
l . <

, prov1de evrdence that Boston ‘was at the the house for socral not commercral reasons and that h1s N

L t1es 6 Holman were longstandlng See State . Roblnson 410 S. C 519 529 30 765 S. E. 2d 564 v



.569—70 (2(ll4) (statrng that in determmmg whether the defendant had an actual and’ reasonable‘ |
expectatlon of prrvacy 1n the place 1llegally searched courts may cons1der such factors as how
| long the defendant had known the owner of the home whether the defendant attempted to keep
h1s act1v1t1es in the home private, and whether the defendant engaged rn typ1cal domestic activities
‘at the horne or whether‘he treated it as a commer01al establ1shment) The trlal court ruled
‘,sp.ec1ﬁcall}'l and’ correctly that Boston had standmg under the Souttharohna Const1tut10n tol »

'f’challenge the admlss1b111ty of the ev1dence collected by law enforcement (R pp- 608 610)

o _Because there is ev1dence 1n the record to support the trial court S rul1ng that Boston had ‘an

_ expectatron of prlvacy in h1s frlend’s apartment th1s court must afﬁrm this aspect of the tr1al 4 '

e v ‘court s rul1ng See State v. Moore 415 S C 245 251 781 S.E.2d 897, 900 (2016) (statlng

. N\
: o appellate'courts must afﬁrm 1f there is any ev1dence to support the trial court’ s rul1ng”).

‘ L The State has conceded that law enforcement dld not have reasonable suspicion of
' 1llegal act1v1ty when they conducted the knock and talk :

Telllngly, the State does not spec1ﬁcally respond to or offer counter arguments agalnst
2 Bosto'n sprrmary argument on app'eal = that _the officers lacked reasonable suspicion to justify the ‘
. iknock and:,talk at 'v‘.H’olman’sapartment. In "failing to_argue this issue, the State hasconceded this
| crucial point. : A' _‘ o ' ‘ | - ] J | o - |

Pursuant tolChitﬁts' Taw enforce‘mentf"must ha\Ie rea’sonable suv'spiclon"“of illegalactivit)” at
a targeted res1dence pr1or to approachmg the res1dence and knocklng on the door 413 S C at 172
776 S.E.2d at 70 As more fully argued in Appellant s Brlef Ofﬁcer Sherwood the offlcer who

" conducted the knock and talk,‘ hadlno‘ partrcular1zed ba51s for suspectlng cr1m1nal act1v1ty was '

[

L occurring"in Holman’ sapartment when he approached her residence and knocked on her door.ﬁ He

Ry was not respondlng to a complarnt regardmg Holman s apartment nor was he actlng on an'

'anonymous t1p Tn the 15 m1nutes between the time he saw Appellant Boston and h1s co- defendant

:_‘:V ) i3 2



RS .
;

Holmes enter. Holman S apartment Ofﬁcer Sherwood dld not see anything suggesting criminal

act1v1ty Officer Sherwood’s statement that he found it “odd” that Boston and Holmes would go
into Holman S house (R p 15 ‘In. 1,_ 6) descrlbes only an 1nchoate and unpart1cular1zed 1 v;.-i ‘

" susp1c1on or “hunch ? wh1ch is not sufﬁc1ent to support a ﬁndmg of reasonable susp1c1on United

. States v. Slocumb 804 F.3d 677, 682 (4th C1r 2015)

7/

Addltlonally, Ofﬁcer Sherwood’s dec1s1on to knock on Ms Holman s door to look for any

evidence of “an}}'crime” was based ‘so‘lely‘ on his knowledge that‘ the neighborhood was a high' 2

cr1me area and that Boston and Holman had prlor 1ssues w1th drugs Th1s very scenario was of U

B grave concem to the Counts court and 1nﬂuenced thelr de0151on to 1mpose a reasonable susp1c1on o

. requlrement‘on knock and talks. See 413 S C at 172 776 S.E. 2d at 69—70 (“[W]e believe there

[

must be some threshold ev1dent1ary bas1s for law enforcement to approach a private residence.
: "3_- Otherw1se we foresee the potentlal for abuse 1f law enforcement targets a nelghborhood and

.indis.CriminatelyJ knocks on ‘doors Wlthi“the,. :ho,pe of dlscovvering_VCOntraband ,w1thout a .search !

A

o warrant’?); Thus, based on Officer 'she'r,w“chijs iSta‘ted reason for appr{oaching'Holman_’s door and’

knocking, thiscourt should find that,’ as avn'iatter of law, 'reasonable suspicion of illegal activity did

" not exiSt. e !
111. The ‘evidence dlscovered as a result of the unconstltutlonal knock and talk should .
‘_ have been excluded s '

‘The;b“ulk‘ o_f the State sb'riefiis used to"convince this court that, even if Boston’s rights
under the ‘SouthCarolina Constitution have been violated, the evidence collected as a result of that - - j: '
" violation should not be excluded because at the time law enforcement conducted the knock and . -

" talk, Counts 'hﬂad not been decided.! - Relving heavily on the Unit_edv.States‘ Supreme '.Court"s' .

i The knock and talk in this case occurred on March 6, 2015 The Court S dec151on in Counts was e

1ssued on July 8, 2015 The Supreme Court heard oral arguments in Counts on September 25
2014, . : ~ : . A : _




R -de0151on 1n Davzs V. Unztea’ States 564 U S 229 (2011) the State asserts that because law‘

" enforcement was actlng 1n accordance w1th b1nd1ng Fourth Amendment precedent the evrdence L

colﬁlected as 'a -re'sult of ‘the' knock‘and talk Should notbe excluded.2 Lo .- ;

a. Vlolatlons of Artlcle I § 10 of the South Carolina Constltutlon are to be remedned- a
by appllcatlon of the exclusnonary rule : Lo

o F1rst it is clear that our courts view the exc1u51onary rule as the remedy for v1olat10ns of .

""ArtlcleI § 10 of the South Carolma Const1tut1on See State v, Forrester 343 S C. 637 644 541 R

| S. E 2d 837 840—41 (2001) (ﬁndmg that selzures that do not offend the federal Constltutlon may' ‘1 _

z\

; 'strll offend the South Carolma Constltutlon and determmmg that ev1dence collected in v1olat10n‘ -

[

T

' V‘drscussed m Counts because the court found the knock and talk proper Nevertheless it seems \

‘.1

o ‘clear\ that' exclusi_on of:the_ evi’dence was athe,"remedy sought by Counts and that the court would _: g
- have exclude'd that e\tidence;\ based on Forrester, had it found a constitutional violation in that

. b. Davis is not appllcable to Boston s ev1dent1ary challenge because at the time of the o
'y ' search, there was no: bmdmg precedent regardmg the constitutionality of knock '
and talks under Artlcle I,§10 of the South Carolma Constitution. :

The State S argument that the exclus1onary rule should not. apply in th1s case is heavrly L

influenced by t_he‘Supreme Court ss'-_de01s1on in Davzs A brlef synop31s of the procedural facts of o

2 The State did not argue to the tr1al court that the exclusronary rule should not apply based on the

“good faith” exceptiof1 announced in Davis. -

© 3 Since the Davis de0151on was issued in 201 1 it does not appear that it has been applled Wrdely m' S

South Carolina cases. Davis has been decisive only in those South_Carolma decisions that had the
same procedural facts as Davis — a. séarch that: was-valid under Belton, but which was later

invalidated under Gant. ‘See State v. Brown 401 S C.82,736, S E.2d 263 (2012) Narczso v. State .
397 S.C. 24 32 723 S E2d 369 373 (2012) :

B

o . : e . o a



' 'Dcivzs is necessary in order to d1st1ngu1sh it from the present case and enplain why this court should A'
o k:,':» . not applyl Davis. S good fa1th except1on to the ex.clusmnary rule 1n this case.
S Defendant Dav1s was a passenger in a car that was the subJ ectofa traffic stop, and he was
arrested for g1v1ng the police a false name. 564 U S at 235. Wh1le Dav1s was handcuffed and in -

&V

» found a revolv'e‘r in the pocket Id. At the‘ time »of the search it was w1dely understood that the
Supreme Court s de0151on in New York v.- Belton 453 U S, 454, 458—459 (1981) authorlzed o
\ : . automoblle searches 1nc1dent to arrests of recent occupants regardless of whether the arrestee in

K any particular case‘was withm reaching ‘d1Stance of the vehicle at the time of the 'search.” Id. at '

233 However while Dav1s s case was on appeal before the Eleventh C1rcu1t Court of Appeals '

T~

S )

the Unlted States Supreme Court 1ssued 1ts opinion in Arzzona v. Gant, 556 U.S. 332 (2009). Id

:at 23‘6-. The dec1s1on41nGan.t l1m1ted Belton s holdlng to situations where “the arrestee is unsecured

: ‘and,_within reaching distance ﬁof the-"passen'ger compartment at the time of the search.” Gant,4556
US.a343, - | |

| l3ased.onthe decision in Ga_nt, the Eleventh Circuit Court of Appeals agreed with Davis _\

- .that the'search.lviolated theConstitution, but:, it concluded that the e)rclusionary rule did not apply

L because the ofﬁlcers were operating in good -faith based on the prevailing understanding of Belton.

; 564 U.s. at 236 The -Suprerrie Court afﬁrmed the Eleventh Circuit’s ruling, stating that ;‘when

'--'Hbindmg appellate precedent spe01ﬁcally authorzzes a. particular pol1ce practice,” such that the
. . i
'-ofﬁcer has: acted inan Ob_] ectively reasonable manner, the exclus1onary rule should not apply Id at

’ 241
In’ this case, there was no binding precedent under the South Carolina Constitution
" '-speciﬁcally"authorizing:knock"and'talks without reasonable suspicion at the time officers

1

the back of a pol1ce Veh1cle the ofﬁcer searched his Jacket (whlch was still inside the car) and” |



| approached Holman S re51dence and knocked on her door Indeed that spec1ﬁc issue yvas being e
i’con51dered by the Suprerrie Court in Counts at‘ the t1me of the search . | |
( The State 01tes dicta from State v. Wrzght 391 S C. 436 706 S E.2d 324 (201 1)in assertmgvi o

o j that the knock and talk procedure was presumed valld in South Carolma However Wrzght drd

:'not 1nvolve a knock and talk procedure and the case was not analyzed under Artlcle I, § 10 of the 2 ,

v->_".:. g South Carolina Constitution.' At issue in Wright was .whether law enforcement’s warrantless -
' intrusion onto private property was lawful 'when law' enf_orcement receiyed. an anonymou‘st,ip about
i an illegal dogﬁght on‘ the prope'rty and the ofﬁcers obseryed other conduct (large numbers of
‘ veh1cles spothghts) con31stent with the tip 1d at 440- 42 706 S.E. 2d 324- 26. In its. summary of
‘ . Fourth Amendment Jur1sprudence the court made passrng reference to a First C1rcu1t Court of o

En Appeals oprmon, stating that a pohceman may lawfully go toa person S home to 1nterv1ew hlm.
kk‘Howe"ver that passage éoes ‘on'to cite ‘South Carolina law'stating‘ “[a] police oTﬁCCer Without a.
i ;j’-‘warrant is pr1v1leged to enter prlvate property to mvestzgate a complamt or a report of an ongomg .

ll.

e : '."crzme ” Ia’ at 444 706 S. E. 2d at 328 (empha51s added) (quoting 24 C J S Crzmmal Law § 2404

Y

: f (2006)) Thus Wrzght does not establish prlor bmdlng precedent specrﬁcally authorizmg knock,i )

Y f and talks w1thout reasonable susp1c1on .

: c The Court should not apply a good falth exceptlon to the exclusronary rule in thls E
: case o e . ‘ .

“The South Carolma Constltution prov1des c1tlzens an express nght to prlvacy ” S C
‘ .Const art I § lO Counts 413 S. C at 167 776 S. E 2d at 67 “But other than the use of the word
unreasonable to modify this right there are no parameters concemlng the r1ght ora deﬁmtron of -

N what constitutes unreasonable invasions of prrvacy.”’ Id. ‘However, itis c_lear that our state courfs i

‘) . o
. v .

_ — : o ' L :

o4 Unzted States V. Daoust 916 F. 2d 757,758 (lst Cir. 1990) Daoust was not determinative of any :
' iissue in Wrzght

Y



“can develop state law to prov1de the1r crtlzens w1th a second layer of const1tut1onal'

. rlghts " Forrester 343, S C at. 643—44 54l S E 2d at: 840 Stated dlfferently, the “federal .

&

| Constltutlon sets the ﬂoor for 1nd1v1dual rlghts wh1le the state constltutlon establlshes the ce111ng
' Id. Accordmgly, our c0urts can and have reJe‘cted the ratronale of federal courts in determrnmg :
.A that no good farth except1on ex1sts under our Const1tut1on See State v. Austm 306 S C 9 16,409 "

S E. 2d 811, 815 (Ct App 1991) (statrng as a general propos1t10n of: law we. have the nght to“,}

MreJect the ratronale of [Umted States v. Leon 468 U S 897 (1984)] and determrne that no good'fﬂl-, 5

" faith exceptlon eX1sts unde'r our Constltutlon andtcollectlng s1m11ar cases-from other states). .

To apply the new good farth exceptlon announced in Davzs would leave Boston with a

ot A

r1ght but not a remedy See Davzs 564 U S. at 253 (BREYER J dzssentzng) Cases alleglng a
' Avrolatron of Artlcle I § 10 are llkely to be brought when the much more developed Fourthl'. .

Amendment Jurlsprudence forecloses a defendant S ev1dent1ary challenge Consequently, if the .
: A ,

- court were to apply Davzs s good falth exceptlon in s1tuat1ons where the Fourth Amendment allows :
/ . .

the.search but'the‘lssue’ has not been de01ded under the state conStltutro'n a Defendant ‘who is -

\

:. successful in challengmg the practlce under stateconstltutronal pr1nc1ples would always be left‘t'l '

;-w1thout a remedy The notlon that our state constltutlon pr0v1des a second layer.of constltutlonal
lrrghts would -be, undermrned and rendered 1neffectual, .atb least as‘ to the defendant brlngmg the
idl‘tial chal'lenge.“";'r’:’ , - | |

_ Rather than trylng to determme the ofﬁcer S reasonableness by guessmg at what the ofﬁcer .

| knew of the law at the t1me he conducted the knock and talk the court s focus should be on‘ :

5 .Aeffectuatlng the constrtutronal rlghts recognlzed by the Supreme Court 1n Counts The only way .

,’/

ol

to: effectuate that rlght is to exclude,the evldenCe discovered as a result"of the unconstltutronal "
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