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STATEMENT OF ISSUE ON APPEAL

Whether the tr1al court erred in refus1ng appellant S requested Jury 1nstruct10n that he had
no duty to retreat because appellant was 1n31de l'llS home when he was attacked by the decedent a -

boarder in his house?"



STATEMENT OF THE CASE

In February 2017, a Charleston County grand jury 1nd1cted appellant Henry James ’

Fiekllng, Jr. .for murder. ; . 535 -~ 536 On March 12 2018 appellant was tr1ed before the |

Honorable J. C N1cholson and a Jury R 1. R1chard Warlng and Dav1d Osbome represented the
‘ State R l Jason K1ng and Nrcholas D’ Angelo represented appellant R l The Jury conV1cted
) appellant R. 532,11 17 21 Judge N1cholson sentenced appellant to life 1mpr1sonment wrthout '

" the poss1b111ty of parole R 533 ll 4 6 Th1s appeal follows ; '



¢

). " STANDARD OF REVIEW -

P

“A self-defepse c,ha'rgé«.is erroneous where the :‘trial"‘cou'.ft fails to charge on elements of
the defense which Were_‘applicable‘to‘th‘e ié.sdes raised By the defendant.” State v. Day, 341 S.C. - B

410,418,535 S.E.2d 431, 435 (2000). -



ARGUMENT

"The trial court erred in refuslng appellant’s req‘uested' jury instriction that he had no duty_ :

to retreat because appellant was inside *his home when he was attacked by the decedent, a L

boarder in his house.

[

~ The State charged appellant Henry Fickling (“Flcklmg”) w1th the murder of Jeff Shrver,t

(“Shlver”) a man who rented a room 1n Frcklmg S tra1ler R 388 115 - 390 l 9. The traller, S

' ‘had‘three bedrooms one bathroom and was 1n'poor condrtron -R. 138 ll 17 —.24. Frcklmg .

'l1ved in the trailer w1th h1$ g1rlfr1end Allura Boyd (“Boyd”) and pa1d $200 00 a month for what )

- from Fickling’s testlmony, was l1kely an owner ﬁnanced mortgage or. bond for title. R 385 1 _:

19 - 386, 1. 3. Frcklmg rented one. bedroom to Sh1ver and another to Jam1e Lunney (¢ Lunney”) 4 R :

R386ll4 25. R138118 24

Lunney was not home when Shrver d1ed but test1ﬁed for the State and described the
S

l1v1ng arrangements in the trarler R 138, 1. 21 — 139 l 6. R. 145 ll 1- 17 Lunney answered

[

an ad on Craigslist and did not know any of her roommates before she moved into the trailer. R.-
137 1.19 - 139 1. 5. Lunney testrﬁed that Boyd rarely left her room. R. 140 1. 14 - 18. Boyd .‘
: “dldn t go out into the world a whole lot™ and large groups of people made her very anxious. '_
R.84,1.2- 8513” | , '

) It took Lunney over a week to meet Sh1ver because he “would hrde in h1s room.” R 140 h

1. 24 141, 1. 9 Shrver had a-severe drrnkrng problem R 141 11 5 = 11. Vodka was Shrver si?"

~ drink of choice and Boyd belleved that Sh1ver drank a gallon every day R. 141 ll 5- 9 R 88 o R

Shiver drank so much that he would not even ‘leaye his bedroom to urinate or vomit. R.

142, IL. 17 - 23. Lunney said Shiver’s roo"m.was' “a .mess"’ and had “obviously the Smell.‘bf‘ urine



R
LN

and vomlt ? R 160 ll 5- 12 Shlver had trouble walkmg and openlng the refrlgerator R. 142

1. 17 23 Lunney sard “I've. never seen h1m walk ina normal way. He always seemed weak ?

R ‘152 1. 6 - 10 Approxrmately one month before hlS death Frckhng and Boyd called EMS . R

" and Shiver was taken to thé emergency room for selzures related to alcohol w1thdrawal R 362 g
1. 2 363 1. 20. R 398 L 15 - 401 1. 17 F1ckl1ng guessed they called EMS three separate .‘
trmes because of Shlver s alcohollsm R 402 ll' 4 - lO Shlver also smoked crack, often with.
'F1ck11ng R 141 1. 12 - 24 "R.393,1. 22 394 1. 18
i The State s theory of the case was. that F1ck11ng kllled Shrver because he had been
. steahng money from Shlver S bank account using Shlverrs deblt card R. 8, ll 3 21 The State '

. called a banker who“testrﬁed about w1thdrawals’ made dur1ng the tlme leadmg up to Shlver
death R 287 l 13-~ 296 1. 16 The bank sent Shlver a letter about susp1c1ous act1v1ty on his
account dated September 11 2016 R 296 1.18 =297, 1 18 The pohce obtalned survelllance '
v1deo showmg Flckllng usmg Shrver ] deb1t card R 306 1. 13 314, 1. 7. Boyd testlfled that f‘

) :
Frckhng took the money w1thout Shlver s perm1ssron and dlrected him to change the tra1ler s

_'w1ﬁ password S0 Shlver could not check l’llS account balance R 66 1.23 - 67, 1 14. R 70 1.21 | L

. L‘
- 71, l 4. The pathologlst test1ﬁed that Sh1ver had multlple 1nJur1es resultlng from blunt force

- trauma and d1ed from wounds to the head and neck R 324 1. 16 327 l 12
Flcklmg testlﬁed in hlS own defense and denred steahng from Shrver R.396,1.24 — 398 '
1. 14. Shrver gave F1ck11ng the PIN for hlS deblt card because Shrver was 1ncapable of gomg out

and running errands——especrally for Vodka—for h1mse1f R 396 1 24 398 l 14 F1ck11ng sard

he “walted on [Shlver] hand and foot” and that. Shlver bought h1m thlngs in return R. 393 1. 10 s

'.;;21._



)

¢ O.n the day ol; Shfver’s delath Shlver called -Fllckllng ’lnto his; room and told h1m he need
Vodka R 410 ll 3 6. Shrver also wanted to use the ‘house phone and Flcklrng took it to h1m
R. 414,1. 19— 418 L l3 Shrver s hands were st1cky from power, drrnks and he was gettrng the -
phone d1rty, Wthh led to. Shrver and Frcklrng begrnnlng to argue R 414 L 19 418 1. 13 ) }
Fickling told Sl’llVCI‘ ‘we: amt havmg no imore partres and that Shrver would have to stop
drlnkrng vodka in hrs room. R. 414 1. 19 418 1.13. Frckhng notlced that Shlver had been' -
throwmg up behind his and Vomrt was “all over the place ? R 414 L. 19 41 8, l 13.

While Flckhng was looklng at the vomrt Shrver attacked h1m R 414 l 19 418 1. 13.

'Shrver h1t Frcklrng in the mouth, choked h1m and kneed him in the grom R 414, 1. 19 - 418 L. \'; Lo

13. F1ckl1ng defended hrmself with a nall puller that he had in hrs pocket R. 414 l 19 — 4l 8, 1.
13, After defendmg hlmself Frckllng sa1d he was horrlﬁed shocked and exhausted R 414 1.

19-418;1.13. e R

‘ Flcklrng admrtted that he attempted to decerve the polrce after Shrver ] death R. 421 1L B

21-422,1. 2 He was afrard of _]all and losrng h1s house and possess1ons R. 421, L 21 - 422 L.
2 Frcklmg had Boyd give the polrce an alibi which she ultimately recanted. under intense
questioning and threats by the police. R. _75, l. 18 - 78, l. 19.- R. l20, 1. 6 —123, 1. ﬁ17, : Flckllng
' called the police hours after Shiver’s death and tOld them his roommate'ufas not responsir/e and
| about Shiver’s seizures R. 20: 1. '8'?25 l 1. | - _

- At the charge conference Frcklrng asked the court to charge that he had ‘no duty to

retreat inside his home ” R 469 l 8 471 l 5 Defense counsel crted State V. Osborne 202

S.C. 473 25 S. E 2d 561 (1943) Defense counsel recrted the evrdence that Shrver asked Frcklrng

to come into his room and then he was attacked R 469 l. 8 471 L. 5 The trial Judge sard “So ‘

|

~to be perfectly honest with you, I don t know 1f he was an 1nv1ted guest or trespasser or licensee _ :



7

or what.”. ” R 469, 1. 8 471 1. 5. The trial Judge then sa1d “l don t v1ew thls as a stand your
ground 31tuat10n and declined 10 charge the Jury appellant had no: duty to retreat but told ‘

defense counsel he could put hlS obJections on the record after the charge R 469 l 8 471 l
. . st ‘.l’ L

5.

t s

The court charged self- defense but d1d not tell the Jury appellant had no duty to retreat.

- R 521 1 7 524 1 15.- Judge Nlcholson charged that the “final element of self= defense is that R

o the defendant had no other probable way to av01d the danger of death or serious bodily 1nJury‘.'
than to act as the defendant did i 1n this particular 1nstance ” R 523 ll 18 22 |

i After the charge defense counsel again asked for a charge that appellant had no duty to..
iretreat 1f he was on hlS own premises or was an inv1ted guest in Shiver s room. R 527 L. 6 -
528, l. 5 The court .interrupted and’said»"‘.‘the victim,rented the room and it was his_;premises;
even though he didnft—it washis pre‘misesj. and'ithe ,d’efe_ndant;‘ had no right: to enter‘that .room "
* without permission.” R 469 18 - 471 1.5, Defen:s‘e- counsel pointed.out Flicl{lingss test\i‘r‘nony‘
that Shlver 1nv1ted himinto the room and the Jiudge agaln 1nterrupted and told defense counsel to -
‘submit a charge in wr1t1ng R 469, 1 8- 471 l 5 . ‘

Defense counsel submitted a written charge Wthh was made Court s Exhlblt 5. The

' requested charge read' “If the defendant Was on'his ‘own premlses the defendant had no duty to ‘

retreat before actlng in self defense ” R 534 Appellant crted State V. Jackson 2278.C. 271, 87 |

S.E.2d 681 (1955) R. 534 ‘Before the Jury returned 1ts Verdict Judge N1cholson asked whether

the wrltten charge had been submitted and defense counsel SO 1nformed the court R. 530, L 1- L

Ss3 l’, 1. 6. Defense counseltold thecourt_:

' 1 abandoned the argument [ was trying to make if like you’re a ‘guest in o
somebody else’s home that you can still stand your ground but the more I read the
~case I don’ t think that was correct So I Just submitted a duty to retreat 1f you are



on your own premlses So if you are rrght about the landlord w1th h1m rentmg a :
room that may not be an issue. So'that’s what I submitted. - '

~ R.-530, 1. 25 — 531, 1. 6. ,Without_;hearing fur‘ther@ar'gument, the court “received‘ the verdict. R.
S3L1.7-19.
The tr1a1 Judge erred by refusmg to charge that appellant had no duty to. retreat because he

was in h1s home. Defense counsel correctly c1ted thls common law prmcrple from State V.

Jackson 227 S.C. at 279 87 S E 2d at 685 Shrver ] status as a ‘tenant and the ﬁght takmg place o

in Slvr\lver, room does not alter th1s legal prmcrple In State V. Gordon the Court adopted the_,"
~ following rule:

‘Where a house premlses or place of bus1ness 18 Jomtly occup1ed used and
possessed by two persons; as by partners JOlIlt tenants or tenants in common,
each Jomt occupant, being’ equally entrtled to possession, need not retreat when'
 attacked whrle in the bu11d1ng or premrses by the other Jomt occupant

128 S.C. 422 122 S. E 501 502-03 (1924) guotmg 30 C J 72 § 245 In Gordon the defendant - ,

and his assallant were co-workers both at their place of employment and the Court held nerther .

had the duty to retreat. Id.

/

3 The rule was restated in Staté v. Grantham 224 S C 41 77. S E 2d 291 (1953) where a

husband shot hlS w1fe in self defense The Grantham Court stated

\ , ’ .
. The rule is the same whether the attack proceeds from some other occupant or' ‘

from an intruder. It was so’ adJudged ih-Jones v. State 76 Ala.'8, 14 ‘Why,’ i

‘was there 1nqu1red ‘should one retreat. from’ “his own house when assailed by a
. partner or cotenant, any miore than. when assalled by a stranger who is lawfully -
" upon the premlses‘7 Whrther shall he flee, and how far, and when may he be

‘permitted to return?” We thmk that the conclus1on there reached is sustamed by'

pr1nc1ple and we have not been referred to any decrsron to the contrary '

I

Grantham at 44 45 77 S E.2d at 292- 93 quotlng People V. Tomlms 213 N Y. 240 (1914)

The pr1nc1ple “Whrther shall he- flee,- and how far,” applles to th1s case and shows the

error committed by the trial judge. "‘;Th_e judge -erroneously reasoned that because »,the fight took



- place 1ns1de the room rented by Sh1ver Frcklrng.was not on hlS ‘own’ prem1ses and therefore -
had the duty to retreat.. Thls reasonlng belongs to the sphere of real property and landlord tenant
law and is too fine a dlstmct1on for the law of self- defense \Under the court S. reasonmg,
, Frcklrng was requlred to retréat perhaps two or three leet into the common area. of h1s house
whlle he was under 4attack.; ,The law. of self-defense recognr{zes these s1tuat1ons, are fluid and
| happen quickly. | | | |
a Fickling andéhiv_er vboth had‘ access to the. entire.:house. DepriViné Fickling of the right
‘ tobretreat in his own home merely because he st’epped éat §hi'_ver’s .invi‘ta‘tion) across the threshold ”
‘of ‘Shiver’s door to his bedroom adds needlesscompleXity to:selfl-defense; The Court should not' o

A draw lines between tenants, subtenants roommates when all live under one roof See State V.

"~ White, 819 N.W.2d 473 480 (Neb Ct App 2012) In Wh1te the court ruled that cohabltants o

have no duty to retreat from each other in thelr own home Id. The defendant in Whlte stabbed o

his roommate Id at 475 75." The“ court Areasoned “Such a rule leads tOJmoretunlform

apphcat1on than a rule that requlres d1st1nct10ns about the lawful or unlawful status of an_

attackrng occupant.” Id. at 480. See also Navarro v. State 190 So. 3d 212 (Fla Ct. App 2016)

(holdlng that room_’mates had no duty to retreat). o

To hold otherWise would mean the law of self-defense 'would then'depend on the
o N o S
circumstances of each living situation and such situations have become legion. The far better

rule is leaVepthe technicalities of landlord-tenant law to situations that do not involve roommates. ' "’

sharing- a single residen'ce. Here, Fickllng 'and'Shive‘rbot_lh lived un‘der’ the same roof. Fickling

- had no duty to retreat and was entitled to such an instruction. The court erred in ‘refusing this -~ -

instruction and this added a burdensome element of self-defense to Fickling’s case that should
properly have been eliminated. This Court should reverse. -

{7



CONCLUSION

For the foregoing reasons, this Court should reverse appellant’s convictions and remand

David Alexander
Appellate Defende

ATTORNEY FOR APPELLANT

for a new trial.

This 14th day of March, 2019.
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