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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF ANDERSON ) FOR THE TENTH JUDICIAL CIRCUIT
) ' .
Gavin V Jones, #259726, ) “Case No. 2012-CP-04-0861
Petltloner )
: ) RETURN TO PETITIONER’S
) + “MOTION TO ALTER AND AMEND
- ) JUDGMENT RULE 59(E)”
V. o )
L )
State of South Carolina, . )
Respondent. )
‘ )

Respondent, by and through undersigned coun.sell,v‘making its Return to Petitioner’s
“Motion to Alter and Amend Judgment Rule 59(E),” would respectfully show unto this Court:
| L
Gavin V. Jones (Petitioner) is presently confined in the South Carolina Departroent of
Corrections pursuant to orders of commitment of the Anderson County'Clerk of Court. During
_its January 1999 term, the Anderson County Grand Jury indicted Petitioner for Murder (1999-
GS-04- 59). David Stoddard, Esquire, represented him. On July 12-15, 1999, Petitioner
proceeded to trial before the Honorable H. Dean Hall and a jury, where he was conv1cted as
indicted. Judge Hall sentenced Petitioner to a term of life imprisonment w1thout the possibility
of parole. |
. Petitioner filed a tlmely notice of appeal A351stant Appellate Defender Tara S. Taggart
of the South Carolina Ofﬁce of Appellate Defense represented Petitioner and perfected an -
Anders' brief on his behalf. Thereafter, the South Carolina Court of Appeals dlstolssed the

appeal. State v. Jones, Op. No. 2001-UP-55 (S.C. Ct. App. Filed July 11, 2001). Thereafter, |

! Anders v. California, 386 U.S. 738 (1967).
' Page 1 of 7



Petitioner filed a Petition for Rehearing, which was denied on August 23, 2001. Subsequently,
Petitioner filed a pro se Petition for Writ of Certiorari in the Supreme Court of South Carolina,
which was denied on January 24, 2002. |
2002-CP-04-1817
Petitioner then filed an application for post-conviction relief on July 6, 2002. In his

application, Petitioner set forth the following allegations:

1, Counsel was ineffective for presenting and failing to object to
evidence of the Applicant’s use of drugs;

2. Counsel was ineffective for failing to present evidence that the
crime was committed by someone else; and

3. Ineffective assistance of appellate counsel.

Thereafter, Petitioner filed a pro se document entitled “Applicant’s Additional
Supplemental to Original Post-Convictioﬁ Relief Application” on August 6, 2002. In this
amended application, Petitioner raised the following allegationsﬁ

1. ~ Counsel was ineffective for failing to properly and thoroughly

impeach State witnesses Joshua Stewart and Shirley Rainey with
their out-of-court statements;

2. Counsel was ineffective. for failing to object to the trial court’s
circumstantial evidence instruction to the jury; o

3. Counse! was ineffective for failing to object to the Solicitor’s
improper hypothetical questions to the medical examiner;

4, Counsel was ineffective for failing to present favorable witnesses

' and evidence in the Applicant’s defense;

S. Counsel was ineffective for failing to object to the admission of
irrelevant evidence;

6. Counsel was ineffective for failing to adequately cross-examine
State witnesses; and ,

7. Appellate counsel was ineffective for failing to raise in a merits

brief that the trial court erred in allowing the ‘State to bolster
testimony of Jackie Sanders with her consistent out-of-court
statement.
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Petitioner again amended his application in a document | captioned “Applicant’s
Supplement to Original Post-Conviction Relief Application” on Sgptembér'13, 2002. In this
amendment, he raised the following additional ground for relief:

1. Because the Solicitof failéd to comply with the procedures that are
laid down by the courts, the trial court did not have jurisdiction to
entertain the Applicant’s case and convict him.

Respondent made its Return on June 9, 2004, requésting an evidentiary hearing be held.
An evidentiary hearing into the matter was convened on December 15,l 2004, at the Anderson
County Courthouse. Petitione;r was p;esen;t at the heafing and proceeded pro se. Assistant
Attorney General Christopher L. Newton. of the South Carolina Attorney General’s Office
repreSented Respondent. By Order dated February 9, 2005, the Honorable J Co;dell Maddox,
Jr., denied and dismissed the application with.prejudice. AThereafter, Petitioner filed a Motion to
Alter or Amend pursuant to-Rule 59(¢), SCRCP, which Judge Maddox denied on March 5, 2005.

Petitioner filed a timely notice of appeal. Assistant Appellate Defepder Aileen P, Clare
of the South Carolina Office of Appellate Defense represented Petitioner and perfected an appeal
on his behalf. On November 16, 2005, the Supreme Court of South Carolina denied Petitioner’s
Petition fof Writ of Certiorari. The Remittitur wés issﬁed_ on December 2, 2005.

Thereafter, Petitioner filed a pro se document in the Circuit Court entitled “Motion for
New Trial Based on After Disc.overed Evidence of Unconstitutional Grand Jury Proceedings™ on
November 5, 2008. On October 7, 2009, Judge Maddox denied Petitionef’s Motion for New
Trial and again dismissed Petitioner’s post-conviction relief action.

Petitioner appealed from this Order on October 9, 2009, and filed a pro se Petition for
Writ of Certiorari on February 16, 2010. By Order dated May 13, 2011, the Supreme Court of
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10

South Carolina denied Petitioner’s Petition for Writ of Certiorari. The Remittitur was issued on
June 1, 2011.
3:06-788-TLW-JRM
~ Petitioner filed a Petition for Writ of Habeas Corpus on March 24, 2006, in the United
States District Court for the District of South Caroliné. In his Petition, Petitioner alleged the
following grounds:

Ground One: Lower Court erred in failing to grant a directed verdict
were [sic] evidence was constitutionally insufficient.

Supporting Facts:  States case was wholly circumstantial, there was no DNA,
no forensics, no eyewitness, no fingerprints to place
Petitioner at the scene. Coroner did nothing scientific to
determine time of death thus giving the State a 6 hr
window. State used testimony Petitioner had money days
after crime to say he robbed the victim,

Ground Two: Counsel was constitutionally ineffective for failing to bring

_ : fourth [sic] evidence of third party guilt.

Supporting Facts:  Counsel admitted during PCR that he only perused the
evidence concerning third party guilt the day before trial.
Sam Mackey committed murder and a suicide after he was
asked [if] he killed the victim. Sam Mackey’s nephew
gave Statement that Mackey said it was a hit and he was
paid . . . to kill victim.

Ground Three: Counsel was constitutionally ineffective for failing to ask
for an alibi charge.

Supporting Facts:  Before trial counsel sent a notice of alibi to the State no

- State witness place Petitioner at the scene during the time

period victim was killed. Counsel’s defense was to show
his client was not at the scene and Petitioner told counel

[sic] from the beginning as counsel . . . at PCR that I was
innocent and wasn’t there.
Ground Four: Counsel was constitutionally ineffective for not pointing

out to jury that unseemingly [sic] stain was not blood.
Supporting Facts:  All of Petitioner[’s] clothing was tested by SLED lab and
his shirt the State reported no blood identified. However
the shirt had two stains that appeared to have dried blood
circled with a permanent marker this shirt went back to the
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11

jury. Detective testified when he 1%t received shirt there
were no stains on shirt.

On June 15, 2006, Respondent filed a Retum and Motion for Summary Judgment. By Order
dated March 23, 2007, the District Court granted Respondent’s Motion for Summary Judgment
and dismissed the Petition with prejudice.

On April 26,A 2007, Petitioner filed a Notice of Appeal and Request for Certificate of
Appealability to the United States. Court of Appeals for the Fourth Circuit. Tﬁe United States
Court of Appeals for the Fourth Circuit subsequently denied the dertiﬁcafe of appealability and
dismissed the appeal on July 31, 2007, Petitioner subsequently petitioned for rehearing en banc,
which was denied on September 24, 2007.

II..

Thereafter, on March 14, 2012, Petitioner filed a document captibned- “Petition for Writ
of Mandamus.” In his Petition, Petitioner argues “The-State Tried and Convicted. the Petitioner
for an Unindicted Mﬁrder Offense.” Petitioner contendsl the indictment charging him with
murder, dated January 5, 1999, is in direct violation Qf an Ordef from the South Carolina
Supreme Court cancelling the Anderson County Generai Sessions Court for that day. On
‘November 19, 2012, Respondent} made its “Notice of Motion and Motion to Dismiss Pursuant to
Rules 12 and 4, SCRCP and Laches,;’ seeking summary disrﬁissal bf the petition. .On February

~ 20, 2014, a motions hearing was held before this Court. Petitioner was present at the Kearing and
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12

represented by Rodney W. Riehey, Esquire?. By written Order signed February 6, 2018, and
filed February 9, 2018, this Court denied and dismissed the Petition. .

On April 11, 20183, Petitioner filed this “Motion to Alter or Amend Judgment.”

Respondent received said Motion on April 16, 2018. This Return follows.
III.

In his “Motion to Alter or Amend Judgment Rule-59(E),” Petitioner ass'e;ts that the
Court’s Order overlooks “very>important Facts and law . . . as well as the State never addressed
amended portion of Mandamus'ﬁled 2013.” Specifically, Petitioner eontends "‘altho_ugh subject
matter contained in the charging instrument upon which he was tried and convicted appears te be
correct he was nevertheless tried and convicted without 2 PROPER and/or lawfully VALID
INDICTMENT.” Moreover, Petitioner takes issue with the grend jury process itself, refefring to
the process as “ex parte hearings.”- | |

Respondent submits this Court’s Order of Dismissal contains the required ﬁndings of
facts and conclusions of law as required by S.C. Code Ann. § 17-27-80 (1976) and Rule 52(a)
SCRCP. See also McCray v. State, 305 S.C. 329, 408 S.E.2d 241 (1991). Respondent submits
this Court fully ruled on all issues presented through Petitioner’s writ of mandamus and,

therefore, Petitioner’s “Motion to Alter or Amend Judgment S9(E)” should be denied. As each E

2 At the onset of the hearing, Mr. Richey informed this Court that Petitioner had moved to relieve counsel, and this
Court permitted Petitioner to present his argument pro se. Thereafter, this Court granted Petitioner’s motion to
relieve his counsel. ’

3 4A motion to alter or amend the judgment shall be served not later than 10 days after receipt of written notice of

the entry of the order.” Rule 59(e), SCRCP (emphasis added). The Order dismissing Petitioner’s Writ of

Mandamus was signed February 6, 2018, and filed February 12, 2018. Subsequently, Petitioner was served with a -
copy of this Order February 15, 2018, Therefore, Petitioner should have filed this motion on or before February 26,
2018. This motion was not filed until April 11, 2018, Xefll,a_ﬁer the requisite filing period.

f Page 6 of 7




13

allegation was addressed fully in the Order, Respondent submits. Petitioner’s assertions are
~ without mierit.
Iv.
WHEREFORE, having made its Return to the motion, the State requests that the relief
requested in the Motion be denied and that said Motion be dismissed. |
Respectfully sub’rr'litted,

ALAN WILSON
Attorney General

W. JEFFREY YOUNG
Chief Deputy Aftorney General

MEGAN HARRIGAN J AMESON
Senior Assistant Deputy Attorney General

KELLY OPPENHEIMER
Assistant Attorney General

BY:

>FORNEYS FOR RESPONDENT
Office of the Attorney General
Post Office Box 11549
Columbia, South Carolina 29211
(803) 734-3737

April 30,2018
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STATE OF SOUTH CAROLINA
COUNTY OF ANDERSON

IN THE COURT OF COMMON PLEAS
FOR THE TENTH JUDICIAL CIRCUIT

2012-CP-04-0861
Gavin V. Jones, #259726
Petitioner, :

‘ CERTIFICATE OF SERVICE
V.

State of South Carolina
Respondent.

The undersigned hereby certifies that a true copy of RULE 59(E) MOTION
TO ALTER AND AMEND JUDGMENT has bGeen served upon the Respondent &
Court by mailing Two (2) copies in the United States mail, postage
prepaid, addressed to: : -

SOUTH CAROLINA ATTORNEY GENERALS OFFICE
POST OFFICE BOX 11549
COLUMBIA SC 29211-1549

J. CORDELL MADDOX JR.
PRESIDING JUDGE
TENTH JUDICIAL CIRCUIT COURT : ’
POST OFFICE BOX 8602 -
ANDERSON SOUTH CAROLINA 29621 éz
- /S/ M

eﬁym JONESﬁz{g?ze

SWORN to before me thish&;day‘odhauh2018.

i

) Qumanga anggjl'
Notary Public for South Carolina.

- My Commission Expires: My Commis... .. . oS
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ALAN WILSON

ATTORNEY GENERAL

" May 16,2018

Gavin Jones, #259726 '

Perry Correctional Institution

430 Oaklawn Road. :

Pelzer, South Carolina 29669 : .

Re:  Gavin Jones, #259726, State of South Carolina
2012-CP-04-0861

Dear M.k Qnes

" Enclosed please find a copy of the signed and filed Order Denying Plaintiff Gavin
~ Jones’ Motion to Alter and Amend in your above mentloned post-conviction relief case. With
thxs letter, we are closmg{our file in this matter

Sincerely,

Kelly Oppenheimer |
Assistant Attorney General

KO/ch
Enclosures

* REMBERT C. DENNIS BUILDING  »  POST OFFICE BOX 11549 » COLUMBIA, SC29211-1549 o TELEPHONE 803-734-3970 « FACSIMILE 803-253-6283

{
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STATE OF SOUTH CAROLINA

COUNTY OF ANDERSON
~ Gavin Jones,
Plaintiff,
VS,
State of South Carolina,
Defendants.

e’ N’ N’ Nt N S St N Nt Nl S’

IN THE COURT OF COMMON PLEAS
Civil Action No.: 2012-CP-04-0861

ORDER DENYING PLAINTIFF

‘GAVIN JONES’ MOTION TO ALTER

AND AMEND

RECEIVE])

JUN 01 2020

This matter comes before the Court on Plaintiff Gavin Jones’s Moti&QoQMthﬁ&Q&eals

-pursuant to Rule 59(e), South Carolina Rules of Civil Prdcedufg. This Motion for Reconsideration

is hereby denied.

This 26 _dayof Arri/ 2018

(?’rable J. Cordell Maddox; Jr.

arolina Circuit Court Judge
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STATE OF SOUTH CAROLINA -
COUNTY OF ANDERSON
IN- THE COURT OF COMMON PLEAS

 GAVIN JONES, #259726 | " applicanfg BCEIN
JUNO12020 =
V. .
- : | SC Court of Appeals
STATE OF SOUTH CAROLINA, Respondent.
CERTIFICATE OF SERVICE

| The undersigned hereby certifies that a true copy of the Order Denying Plaintiff Gavin
Jones’ Motion to Alter and Amend has been served upon the applicant b‘il mailing one (1) copy
in the United States mail, postage prepaid, addressed to:
Gavin Jones, #259726
Perry Correctional Institution

430 Oaklawn Road
Pelzer, South Carolina 29669

AN

This 16™ day of May, 2018.

(\mn/LJ% V@/’DT/J/

Camille Henry
Legal Assistant, PCR

SWORN to before me this 16™ day of May, 2018.

Orae ﬁ IV A et P

"No Public for Sqlith Carolma
My-“Commission Expires: W/V/ZO_Z_V
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