STATE OF SOUTH CAROLINA
COUNTY OF YORK
ROXANNE FALLS, Individually and as
Personal Representative of the Estate of
CHARLOTTE GAYE SMITH,
Plaintiffs,
Vs,
CBS Corporation, et al.,
Defendants.

In Re:

Receivership of Covil Corporation by and
through its Receiver Peter D. Protopapas

STATE OF SOUTH CAROLINA
COUNTY OF YORK
TIMOTHY W. HOWE, Individually and as
Personal Representative of the Estate of
Wayne Ervin Howe, deceased, and Jeanette
Howe,
Plaintiffs,
Vs.
Air & Liquid Systems Corporation, et al.,
Defendants.

In Re:

Receivership of Covil Corporation by and
through its Receiver Peter D. Protopapas
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IN THE COURT OF COMMON PLEAS
FOR THE SIXTH JUDICIAL CIRCUIT
C/ANO.: 2015-CP-46-02155

ORDER DENYING MOTIONS TO
RECONSIDER AND MOTION TO STAY
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IN THE COURT OF COMMON PLEAS
FOR THE SIXTH JUDICIAL CIRCUIT
C/ANO.: 2015-CP-46-03456

ORDER DENYING MOTIONS TO
RECONSIDER AND MOTION TO STAY
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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

CHARLES T. HOPPER and REBECCA
HOPPER,

Plaintiffs,
VS,
Air & Liquid Systems Corporation, et al.,

Defendants.
In Re:

Receivership of Covil Corporation by and
through its Receiver Peter D. Protopapas

STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

JAMES MICHAEL HILL,
Plaintiff,

Vs.

Advance Auto Parts, Inc., et al.,
Defendants.

In Re:

Receivership of Covil Corporation by and
“through its Receiver Peter D. Protopapas

N’ N N N N N N N S N N N N N N N N N

N N N N N N N N N N N N N N N N N N

IN THE COURT OF COMMON PLEAS
FOR THE FIFTH JUDICIAL CIRCUIT
C/ANO.: 2019-CP-40-00076

ORDER DENYING MOTIONS TO

RECONSIDER AND MOTION TO STAY

IN THE COURT OF COMMON PLEAS
FOR THE FIFTH JUDICIAL CIRCUIT
C/ANO.: 2018-CP-40-04680

ORDER DENYING MOTIONS TO

RECONSIDER AND MOTION TO STAY
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STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON PLEAS
) FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) C/ANO.: 2018-CP-40-04940
)
DENVER D. TAYLOR and JANICE )
TAYLOR, i ORDER DENYING MOTIONS TO
) RECONSIDER AND MOTION TO STAY
Plaintiffs, )
)
Vs. )
, )
Air & Liquid Systems Corporation, et al., )
)
Defendants. )
)
In Re: )
)
Receivership of Covil Corporation by and )
through its Receiver Peter D. Protopapas )

This matter is before the Court on (1) Non-Party USF&G’s Motion to Reconsider,
Alter, or Amend this Court’s Approval Order of April 10, 2020, (2) Non-Party USF&G’s April
20, 2020 Motion to Stay, and (3) Non-Party Zurich American Insurance Company’s Motion to
Reconsider, Alter, or Amend Approval Order of April 10,2020. Inthese motions and the extensive
briefing and exhibits submitted in support thereof, non-party USF&G and non-party Zurich (“the
Objecting Insurers”) complain that this Court granted joint motions filed by Peter D. Protopapas,
as Receiver for Covil Corporation, an administratively revoked South Carolina corporation (the
“Receiver”), Hartford Accident and Indemnity Company and First State Insurance Company
(collectively “Hartford”), TIG Insurance Company, as successor to Ranger Insurance Company
(“TIG”), and Sentry Insurance a Mutual Company (“Sentry”) (jointly the “Settling Insurers™) to

(1) establish a Qualified Settlement Fund under Section 468B of the Internal Revenue Code of
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1986, as amended (“LR.C.”), (2) keep continuing jurisdiction over that Qualified Settlement Fund,

and (3) approve the settlements between the Receiver and each of Hartford, TIG, and Sentry.

The Court has ruled that the Objecting Insurers are not parties to these actions, have
failed to avail themselves of the procedures available to become parties to these actions, and
therefore lack standing to file any objections in these actions. During the several weeks since this
Court’s order, nothing has changed in this regard related to the Objecting Insurers’ lack of
standing. Having considered the Objecting Insurers’ motions and the applicable responses,
together with the exhibits submitted with these motions and responses, the Court hereby decides

the matter on the filings and rules as follows:
L FINDINGS RELATED TO CORONAVIRUS EMERGENCY PROCEDURES

On April 3, 2020, the South Carolina Supreme Court issued an Order providing
guidance to the courts of South Carolina to help ensure the continued operation of the courts during
the Coronavirus emergency. In the Order, the Supreme Court noted the impossibility of continuing
the practice of conducting hearings on virtually all motions during this unprecedented time. The
Supreme Court indicated South Carolina trial judges, after allowing all parties the opportunity to
file responses to a motion, “may elect to not hold a hearing when the judge determines the motion
may readily be decided without further input from the lawyers.” See April 3, 2020 Order of the

South Carolina Suprcme Court.

The Court finds these motions have been fully and exhaustively briefed, and, after
reviewing all submissions, the Court further finds that hearings on these motions are not necessary
and these motions may readily be decided without further input from the lawyers. Ruling on these

motions is also in the best interest of the Receivership as delay in these perilous times imperils
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assets of the Receivership and the proposed liquidation of those assets into a qualified settlement

fund.
II. FINDINGS REGARDING PARALLEL FEDERAL PROCEEDINGS

In the case of Covil Corporation By Its Duly Appointed Receiver, Peter D.
Protopapas v. Zurich, USF&G et al. in the United States District Court for the District of South
Carolina, Spartanburg Division, CA No. 7:18-3291-BHH, United States District Judge Bruce
Howe Hendricks issued an Opinion and Order dated February 27, 2020 in which she reviewed
comprehensively the procedural complexities of the insurance coverage case before her involving
claims and cross-claims regarding insurance coverage for policies issued or allegedly issued by

various insurance companies to Covil at various times between the 1950s and 1993.

Judge Hendricks also detailed the responsibilities assigned to this Court regarding
the trial of asbestos cases in South Carolina and the supervision of the Receivership of Covil. In
her order, Judge Hendricks declined to issue a broad moratorium on further proceedings before
this Court as the Receivership Court. Judge Hendricks found: “It is abundantly clear that Justice
Toal, for whom the undersigned has the highest respect, has done and is doing her best to keep the
underlying state tort suits moving forward appropriately without interfering with the coverage

issues pending here.”

As this Court explained in its April 10, 2020 Order, this Court again intends to
faithfully adhere to Judge Hendricks’ rulings and stay out of ruling on coverage matters that are

before Judge Hendricks’ Court.

With regard to the proposed settlements, the three Settling Insurers were parties to

the case pending before Judge Hendricks, but each Seftling Insurer has now been dismissed
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without prejudice from that proceeding. In each case, the seftling parties indicated to Judge
Hendricks that the requested dismissals were to be without prejudice because each settlement still
required the approval of this Court. In addition, the Receiver filed with Judge Hendricks the
proposed Orders submitted to this Court. The settling parties also advised Judge Hendricks that,
upon the Receivership Court’s approval, the parties would return to Judge Hendricks® Court in
order to convert the dismissals without prejudice into final dismissals with prejudice. Objecting
Insurers did not object to any of these motions even though the motions were predicated on this

Court’s considering the proposed Orders approving settlement to which they now object.

As to each settling insurer, Judge Hendricks signed the dismissals withdut prejudice
on this basis, and as a result the settling insurers have all been dismissed from the above-referenced
case in Judge Hendricks’ court. Therefore, it is not possible for this Court to rule on the coverage
matters pending before Judge Hendricks in regard to the settling insurers because these matters are

no longer pending as to these settling parties.

Since this Court signed its April 10, 2020 Approval Order, Judge Hendricks has
continued to dismiss claims as a result of the settlement agreements approved therein. See April
15, 2020 Order Dismissing Sentry without Prejudice from Peter D. Protopapas, as Receiver for
Covil Corporation v. Wall Templeton & Haldrup, P.A. et al. in the United States District Court for
the District of South Carolina, Columbia Division, CA No. 3:19-01635-BHH. As such, this Court
will continue to meet its responsibilities for managing the South. Carolina asbestos docket, and the
Covil receivership, without interfering with issues subject to coverage litigation pending before

Judge Hendricks.
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III. OBJECTIONS TO THE QUALIFIED SETTLEMENT FUND

A Qualified Settlement Fund is a creature of statute based on Section 468B of the
Internal Revenue Code. The establishment of a Qualified Settlement Fund serves to streamline
the income tax treatment of a policyholder’s settlement proceeds with an insurer, provided that the
full amount of the settlement proceeds are dedicated to meeting the costs and liabilities associated
with the insured risk. At the conclusion of such liability, any residual amounts in a Qualified

Settlement Fund must be donated to one or more 501(c)(3) charitable institutions.

The use of a Qualified Settlement Fund is routine in the resolution of a complex
insurance coverage dispute. The Receiver has satisfied the criteria established by Congress for
estabiishing a Qualified Settlement Fund, and the QSF will remain subject to the ongoing
| jurisdiction and supervision of this Court. The Objecting Insurers cannot, and certainly have not
even tried, to explain why they would benefit from the Settling Insurers’ settlement payments
being fully subject to payment of federal income tax. The Receiver is exercising financial
prudence in implementing a tax planning structure for the receipt of these settlement funds. The
Objecting Insurers’ continued objections to this Court’s approval of the Receiver’s use of this

ubiquitous tax planning vehicle are baseless.
IV. IMPACT OF PRIOR RECEIVERSHIP PROCEEDINGS

Non-Party USF&G waited until its Motion to Reconsider (and concurrently filed
Motion to Stay) to lodge, for the first time, an objection to this Court’s Approval order based on
the existence of a prior receiver for Covil, Mr. Winston Lee. In lodging this objection, USF&G
claims that it just recently discovered that Covil was “judicially dissolved” after the appointment

of Winston Lee as Covil’s general receiver. USF&G Mot. to Reconsider at 2; Mot. to Stay at 2.
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However, based on the conclusive evidence submitted in connection with this motion, it is
abundantly clear that USF&G and Zurich have been aware of the first Covil receivership since at
least 1991. Yet, remarkably, USF&G waited over 28 years to raise this objection and now feigns
to have only recently learned about this previous receivership proceeding. USF&G even goes so
far as to blame Covil, a corporation that was administratively dissolved in 1993 and operated by
the Objecting Insurers until the appointment of a Receiver in 2018, for not bringing this prior

receivership to this Court’s attention. USF&G is not being honest with this Court.
A. Background of Objecting Insurers’ Knowledge of Prior Covil Receivership

In responding to Non-Party USF&G’s objections, the Receiver for Covil
established the following historic timeline related to USF&G’s knowledge of this prior

receivership.

In 1991, Greenville County Master in Equity, Judge Simmons appointed L.
Winston Lee as Receiver in a case entitled: In Re: The First Savings Bank, FSB v. Covil
Corporation, Oxytherm, Inc., and Equitable Enterprises, a South Carolina General Parinership:
C/A 1991-CP-23-4445 (Greenville County). On November 14, 1991, the lawyer retained to
defend Covil by the Objecting Insurers, Mr. Danny White, wrote to inform the Objecting Insurers
that “Covil Corporation has now been placed in receivership and L. Winston Lee, as Receiver, has
been charged with the responsibility to gather the assets of Covil Corporation for public auction
onDecember 5, 1991.” See Letter from Danny White dated November 14, 1991. David N. Kappus
of Maryland Casualty n/k/a Zurich and Richard L. Teal of USF&G n/k/a Travelers were recipients
of this correspondence. In this letter, Mr. White further explained, “Covil does not intend to

dissolve as a corporation but rather, in fact, will remain a corporation which can sue and be sued.”
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Finally, White requested the permission of the insurers to “gather and store all personnel records

and job files of Covil Corporation which have potential relevance to the asbestos litigation.”

On that same day in November of 1991, the Objecting Insurers’ appointed defense
counsel Mr. White also wrote to Covil’s first receiver, L. Winston Lee, requesting permission to
review Covil’s records and cautioning against their destruction. As to the potential destruction,
Mr. White wrote, “Because of outstanding discovery requests against Covil and the potential for
new lawsuits, I would suggest that the destruction of these records may violate current discovery
orders and potentially be considered contempt of court.” See id. Historical records indicate that
by April 15, 1992, White had made “arrangements to retrieve Covil’s personnel records and job
files which may be of potential future relevance in this litigation,” and was “storing those files in
[his] office.” See Letter from Danny White to Richard Teal, David Kappus, and Dave Christian,

dated April 15, 1992.

Mr. White’s third letter of November 14, 1991 was addressed to counsel for the
underlying asbestos personal injury plaintiffs. Enclosing a copy of the Receivership’s filing in
Common Pleas of a Notice to Creditors, White informed the counsel that “[t]he Order indicates
that there appears to be no assets available from which payment may be made to unsecured
creditors.” Id. The letter ended, “You are placed on such notice of this receivership as you deem
proper to protect the interests of your clients.” Id. After being advised of the Receivership and its
status, Covil’s insurers continued to pay settlements to Covil asbestos personal injury claimants.
See Letter from Kelly Brunker to John Truzzolino and Lori Sheppard dated September 15, 1994
(noting, “This serves to reiterate our September 9, 1994 conversation in reference to the disposition
of Covil in the asbestos litigation,” and outlining the jointly-determined authority for payment of

asbestos personal injury claims).
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The L. Winston Lee receivership continued until the Master-in-Equity signed a
Final Order on November 30, 1992. The Final Order accepted the Receivership Accounting, which
included a listing of all receipts and disbursements undertaken by the receiver. The receipts for
Covil during the receivership included $562,500 for the sale of real estate, $26,755.27 in auction
proceeds, and $80,209.74 in cash surrender value from New York Life, among others. See id. at
5. All remaining receivership funds, and all remaining accounts receivable of Covil, were assigned
to First Savings Bank, which the receiver identified in his Final Report as a “priority line creditor.”
See id. at 2-3; see also, Final Report of the Receiver at 4. All other Covil assets that were not
receivership funds or accounts receivable were abandoned to the shareholders and partners of
Covil. See (“That the abandonment by the Receiver of all remaining assets of the above-named
Defendants is hereby approved”); (“That your Petitioner is informed and believes that any

remaining assets of the Defendants are without monetary value and that your Petitioner should be

authorized and directed to abandon any and all such remaining assets, if any, to the shareholders

and partners of the Defendants.”).

More than six months after the Master-in-Equity entered the Final Order, on July
30, 1993, the South Carolina Secretary of State signed a Certificate of Revocation of Authority for
Covil. The document indicates Covil was dissolveci for failure to file its annual report and to pay
its franchise tax. See id. No other document produced in this case demonstrates that the South
Carolina Secretary of State prepared any document dissolving Covil Corporation prior to the

Certificate of Revocation of Authority on July 30, 1993.

Apparently, the Objecting Insurers waited twenty-seven years to consult the public
files of the prior receivership court. During that time, Covil-related litigation continued apace

throughout the courts of South Carolina as well as in other states. Undeterred by this prior
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receivership, the Objecting Insurers carried on with “business as usual” for Covil as an active
litigant in numerous courts for decades — never mentioning anything to any of these many courts

about this prior receivership until only a few days ago.
B. Impact of Prior Receivership on Current Receivership

Non-Party USF&G contends that its late objection based on the prior receivership
“raises significant doubts as to whether the Receiver possesses the authority to sell Covil’s
insurance policies back to the Settling Insurers, whether Covil is properly subject to suit in any of
the underlying asbestos claims against Covil, and whether this Court’s November 2018 order

appointing Mr. Protopapas as Covil’s Receiver should be vacated.” Mot. to Stay at 3.

As explained above, Non-Party USF&G lacks standing to complain about these
proceedings. In light of Non-Party USF&G objection, the Court will state its rationale and rulings

if it were to reach Non-Party USF&G’s objections.

In addition to being untimely, Non-Party USF&G’s objections are simply incorrect.
It does not matter if Covil was administratively or judicially dissolved in the early 1990s. The
current Covil Réceiver was appointed under Section 15-65-10 of the South Carolina Code of Laws,
which provides, “A receiver may be appointed by a judge of the circuit court ... (4) When a
corporation hasl been dissolved . . .» Id. at 15-65-10(4). The statute does not require that the
corporation was previously “administratively dissolved” or “judicially dissolved.” It just says
dissolved. Thus, whether Covil was administratively or judicially dissolved in 1992, the current
Receiver’s appointment is lawful. USF&G does not attempt to cite or explain away the plain

language of Section 15-65-10.
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USF&G also makes the erroneous assertion that the current Receiver may not
administer Covil’s assets because the prior Receiver is “the permanent Receiver of Covil
Corporation.” Mot. to Reconsider at 3; Mot. to Stay at 6. The Final Order, however (the one

USF&G fails to cite) shows that the prior receiver was “discharged as Receiver.”

USF&G also claims Section 33-14-107 “bars claims against a judicially dissolved
entity that are asserted more than ten years following the entity’s publication of notice of
dissolution.” Mot. to Reconsider at 3; Mot. to Stay at 6 (citing S.C. Code Ann. § 33-14-107(c)).
USF&G urges this Court to find that “Covil no longer has any underlying liabilities in the asbestos
suits.” Mot. to Reconsider at 3; Mot. to Stay at 6. USF&G cites no authority for this proposition,

instead noting that USF&G and Zurich “are still investigating these matters.” Id.

USF&G fails to cite the rest of the statute. Section 33-14-107 plainly provides that
“[u]nknown claims . . . may be enforced under this section (1) against the dissolved corporation to
the extent of its undistributed assets.” S.C. Code Ann. § 33-14-107(d)(1). Under all three types
of dissolution, “A dissolved corporation continues its corporate existence but may not carry on any
business except that appropriate to wind up and liquidate its business and affairs.” S.C. Code Ann.
§ 33-14-105(a) (voluntary); id. at § 33-14-210(d) (administrative); id. at § 33-14-330(b) (judicial
dissolution statute providing, “After entering the decree of dissolution, the court shall direct the
winding up and liquidation of the corporation’s business and affairs in accordance with Section

33-14-105”).

10
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The issues raised by USF&G have been thoroughly addressed by the Delaware
Supreme Court In the Matter of Krafft-Murphy, 82 A.3d 696 (Del. 2013). The South Carolina
Supreme Court has looked to Delaware case law to inform interpretation of the South Carolina
Business Corporations Act. For example, in the 1975 case of Santee Oil Co. v. Cox, 265 S.C. 270,
272-273, 217 S.E.2d 789, 791 (1975), the South Carolina Supreme Court addressed an issue
involving the South Carolina Business Corporations Act. It stated:

No prior decision of this Court has come to our attention which is at all

helpful, but courts of other states, particularly the courts of Delaware, the

home of so many corporations, have had fairly frequent occasions to define
and apply such term under corporation law similar to ours.

Id. at 791. The Court then relied extensively on Delaware law to decide the matter at issue under
the South Carolina Business Corporations Act. Id. at 791-92.

In the Matter of Kraffi-Murphy, 82 A.3d 696 (Del. 2013) soundly rejects USF&G’s
position. Theré, similar to here, asbestos “tort claimants in lawsuits pending against [Krafft-
Murphy] in other jurisdictions [sought] the appointment of a receiver to enable them lawfully to
pursue those claims.” Id. at 698. Krafft-Murphy had “formally dissolved in 1999” and its “only
assets [were] its unexhausted insurance policies.” Id. at 699. As here, the insurers in Krafft-
Murphy attempted to argue that asbestos lawsuits were barred because of the dissolution. After a
thorough analysis, the Krafft-Murphy Court held, “Delaware’s dissolution statutes impose no
generally applicable statute of limitations that would time-bar claims against a dissolved
corporation by third parties.” 82 A.3d at 698. The court also held “that as a body corporate a
dissolved corporation ceases to exist and is not amenable to suit after the expiration of § 278’s
three year period. From that it does not follow, however, that § 278 extinguishes the corporation’s

underlying liability to third parties. To the contrary, § 279 enables a dissolved corporation to

11
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(through a receiver) ‘sue and be sued’ after the expiration of the § 278 three year period.” Id.

(footnotes omitted). The same is true in South Carolina.

The Delaware Supreme Court noted that its statutes expressly barred certain claims,
but not the asbestos claims at issue in that case. Id. at 705. “The five and ten year claims planning
periods were not intended to operate as general statutes of limitation.” /d. at 706. South Carolina’s

statute applies the same way. See S.C. Code Ann. § 33-14-107(b)(3).

Moreover, there is no basis for USF&G’s assertion that the current Receivership is
unnecessary. After the Kraffi-Murphy Court noted that the “Insurers are continuing to defend
those lawsuits on [Krafft-Murphy’s] behalf,” it found that the Insurers “cannot re-infuse the
Corporation with a legal existence that by statute has terminated. The only means by which the
Corporation may become re-empowered to defend its interests in the litigation is through the
appointment of a receiver.” Id. at 710. USF&G also relies on All Cases Against Sager
Corp., 967 N.E. 2d 1203 (Ohio 2012). Mot. to Reconsider at 4. The Sager decision is an Ohio
case applying Illinois law. It relies upon Pielet v. Pielet, 942 N.E.2d 606 (Ill App. 2010). See
Sager, 967 N.E.2d at 1210. USF&G, however, may not rely on Sager, and should not have cited
it to this Court, because the Illinois Supreme Court reversed the lower court in Pielet v. Pielet, 978
N.E.2d 1000 (Tllinois 2012). Id. at 1013 (“the precedent in Illinois has consistently held that the
survival provisions of section 12.80 and its antecedents may only be invoked in aid of a cause of
action against a dissolved corporation where the cause of action accrued prior to the corporation’s

dissolution.”).

In short, “Kraf]f]t-Murphy makes clear that there is no time limit on when a party
can request a receiver be appointed to represent a dissolved corporation and there is no ten (10)

year statute of limitations on bringing a suit against a dissolved corporation.” Uhnited States v.
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Marmon Holdings, Inc., Civ. No. 2:10-cv-00526-EJL-CWD, 2015 WL 5822620, at *12 (D. Idaho

Sept. 30, 2015).

Furthér, a review of the statutory history of the statute USF&G attempts to rely on
to support its newly found, self-serving argument that Covil no longer has any underlying liabilities
in asbestos cases in South Carolina due to its dissolution shows the statute was materially different
at the time of Covil’s dissolution. Even if the Court ignored the clear language in section 33-14-
107(d), the sound analysis of the Delaware courts on this issue, and the fact that the Objecting
Insurers appear to have themselves reanimated Covil for the past two decades, there is no basis
for USF&G’s argument that section 33-14-107(c) prohibits asbestos claims against the dissolved

Covil.

The Court finds sections 33-14-107(a) and (b) are clearly inapplicable in the context
of these asbestos claims against Covil. Further, section 33-14-107(c)(3) did not exist at the time
of Covil’s 1992 dissolution, and the Comments to section 33-14-107 show the General Assembly
specifically chose not to adopt what is today subsection (c)(3), which addresses the bar of
contingent claims and claims based on an event after dissolution, from the Model Act. In fact, the
Comments note the clear legislative intent behind the version of the statute in effect at the time of
Covil’s dissolution was that “[t]he statue of repose only applie[d] to claims existing at dissolution.”
See South Carolina Reporter’s Comments, S.C. Code Ann. 33-14-107. The General Assembly did
not adopt subsection (c)(3) until 2004, and as such, this subsection, which did not exist until either

eleven or twelve years after Covil’s dissolution, clearly cannot apply.

The Court refuses to ignore the plain language of the statute and the clearly
expressed legislative intent that section 33-14-107 does not bar claims that did not exist at the time

of Covil’s dissolution, regardless of whether Covil was dissolved in 1992 or 1993,
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This Court appointed Mr. Protopapas as the Receiver for Covil Corporation,
pursuant to South Carolina statute, to marshal Covil’s assets and administer those assets for use in
the defense of Covil’s asbestos litigation. Given the unusual nature of latent occupational disease,
the Court understands that Mr. Protopapas may find that he is required to serve in this role for
years to ensure that Covil meets its obligations to future South Carolinians diagnosed with

asbestos-related disease as a result of Covil’s business operations.

The Objecting Insurers repeatedly insinuate that the Receiver’s key role in these
proceedings is to protect the Objecting Insurers from the contractual obligations that they
voluntarily assumed when they sold insurance policies to Covil. This Court views the Receiver’s
role differently. As the Court’s appointed receiver, Mr. Protopapas is charged with marshaling
Covil’s assets and prudently using those assets to address Covil’s asbestos liabilities in a
responsible fashion. This Court’s appointed Receiver is certainly under no obligation to advance
frivolous arguments or to assert specious defenses to Covil’s asbestos cases. Non-Party USF&G’s
contention that the Receiver is somehow not cooperating with Covil’s insurers and is undermining

Covil’s asbestos defenses by refusing to behave unethically (at USF&G’s behest) is absurd.

This Court manages the South Carolina docket, and has observed Covil’s behavior
in numerous asbestos cases since Mr. Protopapas was appointed. From this Court’s perspective,
Mr. Protopapas has managed Covil’s defense in those cases appropriately and professionally,

while consistently meeting his obligations to Covil’s insurers.

Having tried a Covil asbestos case to verdict, this Court is keenly aware of Covil’s
history and finds that this course of action — although it may take years to conclude - is equitable

to all involved, including the insurers who sold liability insurance to Covil and to the people of
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South Carolina who have been (and may in the future) diagnosed with asbestos-related diseases

potentially attributable to Covil’s business operations.

As to the Objecting Insurers, this Court again notes the extreme inconsistency in
the positions advanced in objecting to the Court’s establishment of the Covil QSF and approval of
these three settlements. The Objecting Insurers knew about the previous receivership for almost
three decades, yet USF&G waits until its motion to reconsider to raise an objection based on this
previous receivership. At this late hour, USF&G now takes the position that the prior receivership
may mean that Covil is not subject to suit in any underlying asbestos claim. See Motion to Stay at
2. The Court would note that USF&G, along with Zurich, animated an otherwise dissolved Covil
for purposes of defending Covil’s asbestos litigation from 1993 until 2018. In its role as the South
Carolina Asbestos Court and as the trial court in a Covil asbestos case tried to verdict, this Court
observed that the Insurers operated Covil without input from any policyholder, and they did so
without ever raising this new claim that Covil was not subject to suit because of a prior

receivership.

This late and seemingly frivolous objection simply raises additional questions about
the propriety of the Objecting Insurers’ management of Covil prior to 2018. If the Objecting
Tnsurers really relied on the position that they now have asserted, they would not have animated
an otherwise extinct Covil for twenty-five years. Having demonstrated their true view of Covil’s
role in asbestos litigation for more than two decades, USF&G now raises a last-minute objection

that is entirely inconsistent with its course of conduct since 1993.
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V. Objecting Insurers’ Motion to Stay

USF&G also contends that these proceedings should be stayed. It asserts that a stay
would not harm the Receiver. Once again, USF&G is simply not being honest with this Court. As
noted in the Receiver’s response, at the same time that USF&G advances its argument to stay the
Receiver’s settlements, USF&G is also demanding that the Receiver fund portions of underlying
asbestos settlements. USF&G knows that the Covil QSF lacks funding to respond to these
settlement demands, and USF&G is currently leading the effort to prevent the Covil QSF from

receiving the proceeds from the sale of some of its insurance assets.

The Objecting Insurers object that they were not given time nor opportunity to file
additional objections. This Court provided ample time for briefing on these matters and has never
prohibited any such filings, despite how repetitive and voluminous many of the Objecting Insurers’

filings have been.

The Objecting Insurers object that they have standing to behave as parties despite
their oft-asserted status as non-parties. The fact remains that they are not parties, despite having
had months to intervene in these proceedings. The case that they cite for the proposition that they
need not be parties to object to these proceedings does not stand for this proposition at all. Contrary
to the way that it was represented to this Court, the entity seeking relief in Ross Development
Corporation v. Fireman’s Fund Insurance Co., 809 F.Supp. 2d 449 (D.S.C. 2011) was a third-
party defendant (i.e., a party) to the litigation described therein. Once again, the Objecting Insurers

took liberties in representing authority to this Court.

The Objecting Insurers object that this Court’s April 10, 2020 order impairs their

contribution, indemnification, and subrogation rights. This Court already has addressed these

16

9S¥£09vdDSL0ZAISYD - SYITd NOWINOD - MHOA - WY £0:8 L0 AelN 0202 - 37114 ATTVOINOH L33



objections related to potential, future contribution rights. Perhaps USF&G said it best in its April
20, 2020 filing in Judge Hendricks’ court: “USF&G does not, and cannot, know the extent of its
contribution claims until its right to contribution is ripened by resolution of underlying claims....”
See USF&G’s April 21, 2020 Reply to Response in Opposition to Motion to Enforce Injunction at
ECF 148 at 6, Case No. 7:18-cv-03291-BHH, in the United States District Court of South Carolina,
Spartanburg Division. As this Court has observed before, this Court is charged with supervision
of the South Carolina asbestos docket and the Covil receivership. The Receiver has reached
settlements with three of Covil’s insurers, and these parties seek approval and closure. The
Objecting Insurers seek to prevent this settlement based on a theory that their future, possible,
unknowable rights could be impaired. Yet USF&G did not even seek relief relating to these rights
in the insurance coverage case pending with Judge Hendricks. See USF&G’s January 18, 2019

Answer, ECF 39. Its motivation to assert future rights now is thus questionable.

Accordingly, this Court will not place its important business on hold while and until
the Objecting Insurers’ future potential rights “ripen” to the point that they are ready to have them
adjudicated. The law of South Carolina favors settlements, and this Court has a complex asbestos
docket to manage. The Receiver’s significant settlements have already resulted in a decrease in
litigation in multiple state and federal courts, and this Court stands ready to adjudicate contribution
rights related to its asbestos docket and the Covil QSF that it will supervise should the necessity

to adjudicate such rights ever materialize in any of this Court’s cases.

Until such time, the Objecting Insurers cannot indefinitely block this Court’s
functions in defense of rights that they may, or may not, possess at some undetermined time in the
future. Finally, the concept of subrogation, although mentioned frequently by the Objecting

Insurers, is not at issue in these proceedings.
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VI.  Ruling

For the reasons stated above, this Court hereby DENIES Non-Party United States
Fidelity and Guaranty Company’s (“USF&G”) April 20, 2020 Motion to Reconsider, Alter or
Amend Approval Order; Non-Party USF&G’s April 20, 2020 Motion to Stay; and Non-Party

Zurich’s April 20, 2020 Motion to Reconsider, Alter or Amend Approval Order.

AND IT SO ORDERED this day of , 2020.

Jean H. Toal, Chief Justice of the Supreme
Court, Retired, acting as Circuit Court Judge

Columbia, South Carolina.
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York Common Pleas

Case Caption: Wayne Ervin Howe |, plaintiff, et al VS Air & Liquid Systems Corp ,
defendant, et al
Case Number: 2015CP4603456

Type: Order/Other

IT IS SO ORDERED.

s/ Jean H. Toal #2758

Electronically signed on 2020-05-06 16:55:46  page 21 of 21
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