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entitled to Ternporary:

COUNTERSTATEMENT OF [SSUES

Whether substantial evidence: suppoits the Commission’s finding Respondents are not
liable for the unauthorized medical treatment obtained by the Claimant usitig her personal

health insurance and/or Medicare from: April 11, 2014 through December:17, 2018.

Wheiher substantial evidence suppoits the Commission’s finding, the Claimant. is not

Total Disability ‘compensation. for the: two (2) or three (3) week

period sheiwas outof work following her tinautherized cesvicalfusion.




STATEMENT-OF THE CASE

This is a workers™ compensation appeal by Beverly Bequeath-Collom (“Claimant? or

Commission™) filed:on July 23, 2019; which unanimously affirmed the Decisionand Order of the

Sitigle Commissioner; with amendments. This bifef is submitted by the S.C.. Deparimerit of

Education -and the S.C. State Aecident Fund .(“Defendants” or “Responderits”™) in response to-

Claimant’s appeal;

The above referénced claim was heard before the Single Commissioner on January 18,

2018 in Colunibia, Sovith-Carolina. By way of backgtound, thie Claimant sustained an admitted

irjm_j__mfy. to her back on July 12,2013, On:this:date; the--(’;‘:ia’imanta:s'liﬁpped and fell in water-in-the:

school cafeteria; landing on het left hand and backside. Atthe time of the accident, the Claimant’

‘was employed with:the S.C. Departinent of Education as.an education associate. The Claifmarit

treatment forthe Claimant’s Tumbarsstrain, to' include an orthopedic.evaluation as well as physical

therapy.

Ata later date, the-Claimant began to cofriplain of neck paifi that she alleged was:causally

...................... v

Claimant’s ieck injury was it related to her July 12, 2013 work accident; however, Respondents.

contiitied to providé.authorized treatment for the Claimant’s compénsable: lumbar spine injury.

The Claimant filed.a Form 50. Hearing Request on April 21, 2014 alleging that she sustained an

additional medical treatment: for the'same. to include a cervical fusion. Respondents timely filed,



to the neck. on April 30,2014, A Hearing was subsejq_uventiy s,et*‘fb,r'}&ugustli, 2014, Prior to'the

scheduled Hearing, the parfiés-entered iiito a Conserit Order to-allow tinie for additional discovery..

Mike O. Tyler, all.of which. was denied by Respondents. The: Claimant paid for the unauthorized

treatment through her personal health insurance:with Blue:Cross Blue:Shield:and/or Medicare.. Dt.

Tylerperformed an unauthovized-anterior:cervical discectomy-and partial corpectomy fusion ‘on

Respondents priot to'undergoing the non-emergent suigery and paid for the same-with her private

health insurance: and/or ‘Medicaré. Therclaim- was closed with the Commission on December 6,

2014 by way of Form [9.

The Claimant filed a second Form f;SOf-It_ii:arihgg Request.on .'Se_ptenﬁbe_ﬁ 17, 2015, seekinig:

retroactive reimbuisement for the unauthorized cervical fusion performed by Dr. nyIé’i‘}.

;R_f:‘s";");bnden;é- timely fifed a Forin 51 oi-October 15, 2015, admitting an ivjuryito the Claimant’s

2016 while: shoppmg fort groceties.  This subsequert deeident was wﬁ-o?iziy unrglated to. thie

‘Claimant’s. employmer

February 22; 2016.

TheClaimant filed-a third Form 50 Hearing Request-on May 24,2016, Respondents timely-

authorized.medical treatment-for Her neck with.neurosurgesn Dr-



thie. Hearing, the parties enteted into.a Consent Orderto allow: time for additional discovery.. The

Consent Order was served on August 16, 2016. Respondents took. the Claimant’s deposition.on

September 13,2016 and the deposition-of Dr. Tyleron September 28; 2016, The Claimant-filed'a

fourth: Form-50 Hearing Request on December 20, 2016 ‘alleging injuries to her neck, back, and

left armi Stemming from her July 12, 2013 work intjliry. The Fotin 50 was retirned due.to improper:

service. The Claimant refiled the Form 50-Hearing Request-on January 11, 2017, Résporidents
timely filed'a Form 51 on February 9,2017; admitting aninjury fo the'Claimant’s back only-and.

denyingall other injuries as alleged.

A Hearing was scheduled for April 3, 2017 ih Columbia, South Carolina, Following the,

submission -of both parties’ Pre-Hearing Briefs; ‘the Hearing: was: reset for Aprit 25; 2017 in

Columibia, South Carolina before Commissioner Aisha Taylor (“Single Commissioner™). During

the Pre-Hearing Conference, the Single Commissioner ordered: Mediation. The Single

Commissioner’s Ordérwas served on the parties on May 8, 2017. Mediation took place on Augist.

22, 2017z assettlement was not'reached. Respondetits;filed 2 Form 21 seeking:to-pay pennanency

to:the Claimant’s: lumbar-spine on ‘September 15, 2017.. A Hearing was subsequentlyset for

Ogtober 26,2017 in. St: Matthews, South Carolina béfore the Single-Commissioner: Priorto-the

Hearing was reset for January 18, 2018:

The Claimant sought a finding. of compensability for both her neck and lower back, to

include reimbursement from Respondents for:the unauthorized medical treatment she obtained for

her neck under Wer personal insurance and/or Medicare; specifically; she sought réimbursenient

for the cervical fusion performed by Dr. Tyler. Additionally, the- Claimant contended shie: was

entitled to tempgrary total disability (“FTD”) benetits-for the period shie was out of work following



her neck surgery, Respondents maintained their denial of the Ci‘ai'man,t’s*-(edléged neck injury.

Defendants also took the position that they were not responsible for reimbursing the:Claimant for

the non-emergent; unauthorized medical care she’sought on her own: Respondents contended the

asserted the Claimiarit.was ot entitled to any temmporaty benefits based both on the denial of the
cervical spine‘as a compensable part of the work accident; but also on the- basis:that there/was.no
medical evidence: documenting an inability to: work by-a _m_edilc_:ﬂ‘_prqv,id"e_;_r;, even' if the cervical
spine was a-compensable patt 6f the claiin.

The' Single: Commissioner: left the: record open to.allow the Claimant to submit. post-
Hearing evidence, if so: desired, regarding impairment to. the Claimant’s cervical spine.  The
Claimant informed the Commission through counselon February- 13, 2018 that sheiwished to'rely
oi the re¢5fd" as it currently-stood-and requested that the record be closed without the submission
of any additional evidence. AS such, the record was closed on. February 13; 2018, Order
instructions were sent:to-the parties:on July 11,.2018. The Single Commissioner determined that
the Claimant sustained compensable‘injuries to the lumbar and cervical spines only. Specifically,
she determined that the: Claimant aggrmw& hér pre-existing cervical spine issues. The:Single

Commissioneralso found thataltiough'the Claimant had a subsequent accident involving aminjury

to het neck in Februaty 2016, the incident was ot sufficient to break the chaiiv of catisation as to
the Respondents™ liability for the Claimant’s cervical spine injury.

December 17, 2018, the date-of thie Single. Commiissioner's Order. The Single Commissioner



opined that the medical treatment obtained. by the Claimant through her. own means was non-
emergent and-theréfore- not subject to reimbursement from: Respondents puisuant o $.C. CODE

ANN: § 42-15260. The Single Comniissioner-found that the Claimant requestéd.a Heéaring-on the

agreed to pestpone the Hearing scheduled for August 4, 2014 vis Consent Order.  Despite

congériting 16 not. go' forward. with the Héarng, the: Claimant: continued to seek: unauthorized

medical treatment: for her neck. The: Single Commissioner determined the Claimant. had reached

MM for both her Tumbar and cervical ‘spine injuties, She assigned twenty (20%). percent

permanent partial disability (“PPD™) o the Claimant’s back due to her lumbar and cervical spine
injuries.

The'Single Commissioner also foundthat the Claimant was not entitled to any additional

‘medical treatment for her low back or. cervical spine, -outside of Tifetime repair; replacement, ot

Commissionét: foutid the Claimant was ot entitled to any TTD benefits: Within the statutory

petiod, the Clainiant filed a Form:30, Application for Review on December 31,2018, settin g forth
her reasons for-appeal. The Commission granted the. Claimant.an extension to file her Appellate

Brief on: February 19, 2019, The Claimant scrved her Appellate Brief on February 27, 2019,

Respondents” timely served their Brief on'Match 1, 2019. Oral argumenits were presented before

the Full Commiission on March 18, 2019 at'2:30' P.M. in Cohimbia, South Carolina. The Full
Commission affirmed the Order of the Single Commissioner With Amendments on July 23, 2019.

Within the'statutory period, the Claimant filed her Notice:of Appeal with the South Carolina Cotirt

of "AppeaIS on-August: 19 2019.



STATEMENT OF

FACTS

The Claimant, age 71, initially presented to-Doctors Care-on July'9,.2013-with complaints

straiii, prescribed pain medication; feferred the. claimant to physical therapy, and assigned light

duty work restrictions. (d.). Responideits-authorized

‘physical thérapy for the: Claimant’s lower

back. The Claimant followed-up with Doctors Careon July 25, 2013 and reported an improvement

in her back symptoms; (R. 175). The: Claimant repo

rted to Doctors Care for threessubsequent

visits; these records do'not refléet any mention of neck pain by the Claimant. (R. 1'69'~i_f58"8'5)_. The

Claimant completed sixteen {16) sessions of physical therapy at Progressive Physical Therapy.

(R. 190-256). She was: uiti'mat‘elyvrefen’ed?ﬁfc')' Dr. David A Scott-of Moore: Orthopedics.. The

Claimant initially prejsex1téd' to Dr. Scott on: October

[1. 2013. (R. 257-262). Although she

Dr, Scott ordered additional physical therapy. (R. 257). Aside from. the Claimant’s

physical therapy records, she-did-not mention:any neck pain to authorized treating physician Dr.

Scottuntil:December 16 2043, (R.264). Although:the Claimant related herneck pdin to the July

12, 2013 work irjury;she began tredting with Dr: Seott for her neck pain u nder her personal health

insirance. (R::267). An‘unauthorized MRI.of the Claimant’s.cetvical spiné revealed degenerative

chaniges at levels €5-C6 aiid C6-C7. (R.269). Dr.Scott referred.the Claimant to:Dr. John Clavet

for further-evaluation of her neck-pain.. (R. 271). This

referral was denied. On January 27, 2014,

the Claimant declined fo-schedule any follow-up appointments with Dr. Scott, stating her lumbar

spitie;was feeling better.: (Jd.).

The Claimant obtained unauthorized care for h

9

et alleged neck symptoms with Dt Clavet
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Dr. Tyler under her personal health insurance. (R. 310). Dr: Tyler diagnosed:the Claimant with

- chronic-cervical-radiculopathy due to cervical disc disease at both C5:C6 ad:C6-C7. (R. 303:304)..

He recommended surgeryand performed the unauthorized anterior cervical discectomy and-partial
corpectomy Tusion on November 25, 2014. (R 309-312). Dr. Tyler released the Claimant frony.

kis care on May 13, 2015‘. (R.149):

Ti e Claimant submitted an affidavit fiom DE. Tyler in whzch ke, opined she experieficed

work onJuly 12, 2013. (R.:37). She stated that herback hurt initially after the:fall. (R.40). She:
confirimed that she continued to work for the remainder of the-day on the date of her injury. (R.

41). She stated that she told her 'supervisor she, was: “fine” following the injury. (Zd). She

confirmed that she sought medical treativient for hetneck tirough her ptivate insurance with Blue

Cioss Blue Shield. {R. 50,55). ‘She-testified-she elected to:see a-neurosurgeon for the first time

approximatelyone. yf@farfs?'f‘te.;tih.a_r-"W()::k;:,;f@lajt'.e.d':iinj_ury; f(R.;-fS%)j_--'

Dr. Tyler performed. (R.56). She admitied boxes fell onto the suxj'_g‘i’calf-'sigte o her rieck while:

gracery shopping in Fébruary 2016. (R.57-58). She testified that she missed two'(2) or'possibly

.three,("jz) weeks ‘fromy work following: the unauthorized surgery. (R. 63). She explained that:she
used her sick leave duringthis time, (Id.). She stated she is slowly returning to ballroom dancing.
(R 64). She testified she is not currently having any problems with her left arm. (R. :69»70)'.

Qpijn_i'ohz.note__d'..qn his-affidavit solely on the. history provided by the Claimant. (R. -83,). He

10



explained that h‘e_-tdkgﬁs his patients at “fzxce value”and-that it is not his. job to assess their level of

honesty.. (fd) He confiritied the Claimant suffered from pt‘é—éxiSfizn_gl-éEx"fviéal”is‘sUéS; (R. 85).

remained the same. She stated that she:did not.miss any time from work as.a result of her lumbar

spine treatient and missed approximately two (2)-or three (3) weeks from work: following her

returned to work:full d@lt}«i"iifo.l!ii\*{‘ing‘ hier cervical surgery. Atthetime of the Hearing; no physician
had assigned any imipairment rating to the Claimant’s.cervical or liimbat spine.

Per the Full Coniniissioni Decision and Order dated July 23, 2019; the: Commission
determined ‘the -greater weight of the evidence indicated the Claimant sustained compensable

injuries to her lumbar spine and cervical spine as-a result of her worksrelated accident.

The Commission détermined that although the Claimant had a siibsequent incident wherein boxes
fell on hermeck while grocery shopping in February 2016, the incident was not sufficient to.break
the: chain of .causation:as to the Respondents® liability for the Claimant’s cetvical spine injury.

neck from April 11,2014 through December 17,2018 as the medical treatment was non-cinigtgernt
and therefore not subject to reimbursement pursuant t6'S.C..CODE ANN, § 42-15-60.

The Commission found the Claimant requested a Hearing: on the issue of
compensability and entitlement to medical treatment for her neck, but subsequently agreed to
postpone the Hearing scheduled on August 4, 2014 via a Consent Order. The: Commission

defermined that thé Cldimant nevértheless €ontinued 1o seek unauthoiized :medical treatment

i



despite agreeing hot 1o go forvard with.a Hedring in order to détetmine whether or not she was

entitled: to the:samé. The: Commission determined the Claimant is:at MMI for both: her Tumbar

Spine injuries, The Commniission determined the Claimantisnotentitied.to anyadditional treatment:

‘hardware: pursuant to S;C:-CODE ANN: § 42-15-63. Finally; the: Commission determined the.

Claimant is not.entitled to-any period of TTD beiiefits as:no-physician has taken: fiér out of work

‘during aiy périod of heitreatment, Whether authorized or unauthorized.

"STANDARD OF REVIEW
. \ |
The Administrative Procedures Act ("APA”) governs review of decisions. of the South

Carolina. Workers” Compensation C()lﬂnii:SSian'b-_Y:_ﬁle'éG_Q;{]’I_’t;'Q[Z»f«\_‘ipp_:e&iS'. S.C.:CODE ANN,, § 1-23-

380:(Supp. 2006); Lark v. Bi-Lo. Inc., 276 $.C. 130, 136,276.5 E.2d 304,.307 (1981). Under the

CODEANN, § 1-23-380(A)(6)(d)(Supp. 2006).

Furthermore; decisionsof the Workers” Comipensation ‘Commission may be reversed,

modified orset aside if unsupported by reliable, probative, or substantial evidence on the whole

record. Elliswv. SpartanMills, 276 S.C. 216, 218,277 S.E.2d 590, 591 (1 981), Lark, supra;; S.C.

CoDE ANN. § 1-23-380(A)(6)(¢). “Substantial evidence is-*not a mere scintilla of evidence, nor

'thc:i‘ev,i,djg_n_c,e viewed blindly from one side of the case, but is:evidence which, considering the

12
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oo _overturned by a_reviewing_court unless it is dcdm _unsupported, by

reached in order to justify its action.” Etlicredge v. Monsanto Co, 349 S.C. 451,562 S:E2d 679

(Ct. App. 2002)(guoting Miller v, State Roofing Co., 312:S.C. 452, 454, 441 S.E2d 323, 324-25

(1994)); Broughton v.:South of the Border; 336°S.C. 488, 495, 520°S.E:2d 634, 637 (Ct: App.

)

1999). As:the South Carolina Supreme Court observed,

a decision of the Wnrkms Compensation Cohimission will not be

substantial evidesice i in the record, Substanuai evzdmw is evidence which,
canmdermg} the record sle. would. allow reasonable minds to feach
the ‘conclusion: that ihc admmlstmtwc agency reached to justify its action.
Quantitatively, substantial evidence is:;something less than the wp;gh{.or the
evidenice. )

Howell'v. Pac: Columbia Mills, 291 S.C. 469, 471, 354 SIE.2d 384, 385 (1987)(internal citations

‘omitted). Finally, adecision may be reversed or modifiediif arbitraty or capricious-orcharactérized
by abuse of discretion or-clearly unwarranied exercise of discretion. S.C.-CODE ANN..§ 1-23-
380¢A)G):
ARGUMENT
1. Substantial evideiice supports the: Commission’s finding ‘respondents are.not lmblc
for the unauthorized medical tréatment obfained by: the Claimant ) using her
personalhealth insurance-and/or Medicare from Aprll 11,2014 through December:
17,2018, '
S.C. CODEANN. §42-15-60 outlines the. Claimant’s entitlement to causally related niedical
treatment, and the Carrier/Employer’s ":%igi1't;:to::dire,et- the same, An Eniployer is liable for the

causally related medical expenses that will tend to lessen the Claimant’s period of disability, or

“incapacity because of injury to edrn the wages which the eniployee was réceiving at the time ‘of

the injury in the same or any-other employnient.” Williams v. Boyle Construetion Company, 252
S.C, 387, 166 S.E.2d 550 (1969). An exception to the Carrier/Employer’s right to direct the
Claimant’s: medical tréatmient is 4f the Claimant requires. emergency freatment and the

Carrier/Employer has failed:to provide adequate:medical care.. $.C..CoDE ANN: §42-15-60 states:



“[1]f an emergency, on account of the employer”s failure to provide the: medical care as specified

in this section, a physician other than provided by the employer. is: cilled to treat. (he injured

Commission.”

Atno.time:during the history of this claim have Respondents ever.authotized any treatment for

the Claimant’s cervical spine. In fact; the Respondents repeated denial. of this requested treatment
caused the‘Claimant:to-file a Form 50 on April:21, 204 requesting additional medical treatment
for the-back and. initial treatment for the neck, to include a:cervical fusion.. Respondents timely
filed a Form-§1 admitting an injury to the Claimant’s limbar spific only-dand denying the ra"i’_i(sgedf
'i‘h;j_L;1ex-,tg3_t}ie-‘ne’c-k. on Aptil 30, 2014, A Hearing ’\'v"afSﬁ*Sﬁ'u'bsﬁ_équéntly-gs&tt;31’01‘}\’(1’?,‘_{15{ 4:2014: Priok
to. the Hedring, and more importantly prior to the. Claimant proceeding with the: inauthorized
fusion with Dr.. Tyler, the parties .entered ‘into a Consent Order to allow time. for additional

discovery.

The Claimant Has failed to produce any form of evidence showing that the unauthorized

Atno time diiring his déposition on.September 28, 2016.did Di: Tyler ever claim the: fusion was
an-emergency procedure. Respondents should notbe penalized for the Claimant’s failure to avail
herself of the rights provided:to her by the South Carolina Workers® Compensation Commission,
toinclude the right to litigate the denial of.the Claimant’s alleged injuiy to the cervical spine. After
being informed in writing that Respondents.would nét authorize any treatment for the cervical
spine. to include thc-}'ééipégtjecil'fusiOZ,n',.. the Claimant elected to enter into.a Consent Orderto caricel

the scheduled Hearing, and in turn cancel her opportunity to litigatethe denial of her cervical spine

injury prior to willfiilly electing to proceed with:unauthorized. treatment.

14



The Claimant ¢hose to proceed with the surgery using her private: health insurance. The Full

Commisston did not allow the Respondents to-“escape responsibility” for paying for unauthorized

medical treatmenit as alleged by the Claimant; the Cldiniant failed to avail herself of herrights

-under the Act'and ‘instead sought refroactive reimbursement for a procedure not recommended by

an-atthorized treating physician or approved by Respondents. The Full Commission cotrectly

unauthorized medical treatment-obtained by
the Claimant using her personal health insurance and/or Medicare from: April 11, 2014 through

December 17, 2018, The Claimant has wholly failed to introduce: any evidenceproving the

uauthorized treatment she teceived was emergent in nature tiking it outside of the scope-of the

‘boundarigs providedin §:C. CODE ANN. §42-15-60. Accoidingly; substantial evidence in this case

supports the Commission’s finding that the Respondents are not liable for the unauthorized

‘medical (reaimentiobtained by the Claimant.

I, ‘Substantial evidénce supports.the Commission’s finding the Claimant is not entitled
to.Temporary Total Disability.compensation for the two (2) or three (3) week period.

she was ont of work following her unauthorized cervical fusion.

No one disputes:the- fact-that the Claimaritunderwent-a *Seridus” neurosurgety-on November

her non-emergent, unauthorized surgery. The only mention‘of work from Dr. Tyler comes: from
‘his:February 11, 2015 record which notes the:Claimant.is back to work; he does fecommend that
she.*hold off on snow skiing for at least twelve (12) to eighteen {18y months. There:isno mention
inthe record that snow skiing-is in any'way relaied to the Claimant’ s-employment. Furthermore;
‘the Cvi'a;i_ma,nt;was__j paid via sick-leave and/or vacation.time during the de minimis time she:missed

from-work: following the nhauthorized:surgery, as:she testified (o at the Hearing. Accordingly;



substantial evidence in this case supports the Commission’s finding that the Claimant is not

entitled to TTD benefits for the time period she allegedly missed from work following her

unauthorized surgery.
CONCLUSION
Based upon the foregoing, the Respondent respectfully requests the Court of Appeals to

affirm the Decision and Order of the South Carolina Workers” Compensation Commission.
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