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Tht. PI.llntlff fLlI1hu lllLgt. ... that all ot lht. Defendant~ vIOIJted the South ,carolIna Freedom of 
L) I :r) _ l 
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InfonnJllOn Al.t ("aelllaiter f-OI'\) S C ('ode~Ann 9304-10 et \eq and 10 Plamutf'l Amended ~ 
I ~ ~ ~ 
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I r -i 

('omplllnt hl. lltegc'l tlHlLDc1lnd mt., violated the federal RJe..keteer Influenced dIld Corrupt I 
, I , 
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Olg<UlI~.lll(lIl" Ad (/rU(l1ll1jt"rRK..-O) 18'U SC 91961 et feq Frnally, theP1amtlffalleges' that I 
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dlld rcgl\tercd ckLlOl ot AndLr<;on County" ..md .,eck" money damage<; and declardtory Judgment 
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;\ plUlllll { rnu..,t hJ'I;e '>tdndmg to mamtam an action Jovttme DI'ltrib & Amuwnenf Co r ' 
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-- I t~ 

~tllft. 138 S C 63A 93~ 528 S E'2d 647. 6~9 (l~99) ~ee alw Bm( k v Belllw~t, 313~ S Cl~lllf 
--' .:f - - - _ - - -r--I 

~ -I ~ 

511 4n,~ r: 2d 409 (S C~r App 19(4) (Standll1g l~ afu~dam'cntJ.1 reqUIrement for m .. ututmg ;rt", I' 
I ~ I I I ~ I 

I I 
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( 1) COI1~htutJondl Standmg Requlrement~ 
]......... -' F f. 

Tht- rnnupl~ of .,tandIng under the C911stttutIOn remaIn~ 'an e~.;;cntlal dnd unch,mgmg 

l t , 

Pdrt of th~ c'l.,~-or-('olltrovLl:,\y rcqUlr~ment o~,ArtIcIe III " -LUjan v Defenden of WIIdlzJe )~_ 
, , 

U I) )';5 'i6() (1 <)<}Z) fn "louth C.uolma 
- j , I c:: 

-'- t __ 

fa) party seekmg to establIsh .;;tandmg m\!st prove lhe 
:r -

lITCdUClhlc con"tltutlOO II mlOimUIl1 of .,tandIng , , " Sloan v GreenVIlle, (:ounty, 356 S C 531, 

5~91590 ~ L 2~1 138' 348 (Ct "'pr 2003) The Umted,State., S~p~eme!Court h~s~e~ta~ilShe(ra 

thrcL-p_u t lI", ... t rOt c..." aluJtmg whether the PlaIntItf has elitabh.,hed ~onstltutlOnal ... tandmg '~ 
, ~ t 

... _ =1- _ -IT :t 

r ll ... t thL p1.11ntdf mu ... ~ have '\uffered at;l 'Injury m fact"- Jl1 mva';;IOn of ~ legally 
plOtcdeu mtl",te ... t whIch IS (a) concrete and partlculanzed, and (b) 'aduJI or 

,~ Imml!lt..lll not conJet.!tllat~or' 'hypothetical " 'Second, ,there mu'>t be d tc,lU<;al 
Lonn(...<..tlOn h(.,tween the lllJUfY and the conduct complamed ot - the IIlJury has to 

1 , 

bt. tJlrly tr1ce[ ablel to the Lhallenged actIon' of the defendant, and not the 
re!)ult lof) the mdependent actIgll 01 ~ome third party not bfefore the tOurt 'ThIrd'::J _ 
It mu~t- hl. likely ;g-oppo<£d to merely ",;peculatlv-e,' -iliat tht; mJUl~y will be 
< Ildl(... ... "Ld by '1 favorable deel~1011 ' 
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... uffcfut or will l1kdy ... utfcr 10 l11Jury that 1'; particular as to them and not one mfhcted upon the 
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I "i lr f ~ 1 - 1 

gwetal puhhC An Injury that 1 ... common to all does not provide adequate~ground., for a plaIntiff 
I III 

I " I I 
to mmnt.ull <.,Ull III fd(.t "ltlhl~lfeature of wmmonallty defeats the con~tltutIonal rcqUJren1t'f!t of 
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a tOn(.Ietc and paltll.Ulan7ed Il1Jury," and' a taxpayer lclcks standmg when he ...uffer .. III .,ome 
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mddlmtl.. way III LOlllmon wIth people generally" ATC South Inc 380 Seat 198, 669 S E 2d , 

.It 341 (200R) ,se£ S/(lUfl I Greell;lile County 356 S C 531, 547 590 S E 2d 338, J47 (S C 
, -

- ~ t 
, I J 

App 20(1)( \ t,l ,<pdycr may not mallltam an actIOn clgamst government officers when he or she 
, 

r 

h1" no "'pu:.IJI tnh.l(...~t ,tnd Ithelr] only-'tandmg Iii the exceedmgly small mterest of a general 
, 

t IXP<lyU ) f {menu M01ll111}?' Ne~H {n( v Bldg Comm 11 of th~ Cltv & Ct~ulllVl of Fl(~r~Il~~ 
i ~.:z- ~ - r 

, 26'; I) (. ~H9 11n( 21 i S E id 881~ 884-8-5 (l975)(A pnvate cItIzen cannot tc .. t the valuhty of 
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Itgl\I<lllH JellOn link'>'> he or '>he h<l., \mtamed or wIll su~tam some prejudice not common to the I 
;., I' 

puhhl. J mm '>lId1 ,l(..t 1011 ) 

J he Pll1Illltf hlOllght th~\ aLrlon In hl~ general capacity as a Citizen re.,ldentqaxpdYlf 

dnd ICgl\tULd eicdor ot Andt.!\on County, _South CarolIna" (Compl 'II ~1) Th~_()nly h,mm 
+~ 

_ ~ ...... fr- ! _ 

<I1kgLd by till, Pldl11uft dre -gweral In nature and ~hared equally by the publIc .It l.lrge I 
I 

fhen.Jon. wIthout n .,ho~ Ing ot Jfl Injury p.rrtILular to the PlamtIff tbolt 1\ not borne by the other-
I Ii-J 

-r ~'- t _ -. _ -...- ~>+-

- - - ~1 

I 

IJXpJYCI':1 ~Itll.en\ Ic.,ldt..ntl, md rcgl\tl.fcd electors of Ander~on County, he cannot e~tabhsh 
I 

I 

\.-Ol1'>tltutlOl1 11 '>t llH.lll1g 

-;; I 

(2') I he Public Importance Exception 

I I 
i ::; 

'1 

I I 

I I 
1 

fhe lOur!, hJVL 4(..Ilycd outl-a pl,lbhL Importance exception to the general \tanchng rules thal1 
-, '}.,. _ ,.,. _ 1 _ 1 ..... _ ~ I...... ~ "+'_ ~ _ - - -

l j - I Iii -

WI1 wnfel \t.mdlIlg lIpon a pllty that otherwl~e faIl~ to' meet the con\tItutIonally rLqUlred ,mlflunum 
I " I I 

I 

_ thrc ... hold ~ SI(lan ~ Dep t of Tr'amp 365 S C 2?9 618 S E ~d ~76 (2OQ5! ~ TIle "c<Jpc~of_the I • 

~ I' ~ - I 1 - -
- I I 

t. XLL ptIOn ha\ and wntmuc., to be narrow, wnfined to tho~e ca'ie"> WhJLh Involve l<;<;UC'i ot stich I 

I I 
II ~ If r l..J _ 

pubhc unportancL that theIr re~olutl()n 1<; reqmced foc future gUIdance See Sloan v Dep J Ofl~ 
- - 1 -"- 1 r - ") - - -- , - ~ 

l I i -'-> r 

Twmp ~65 'i C 299 6) 8 'i E 2d 876 (2005)(Col1l"ernmg vJolahon~ of I~tcltutory bJddmg 

1<' ql1lcunLnh of ... t ttL .tgens..lt. ... ) MO(/Il v Sanford,~ 357 S ~ = 431
"
, 593 - S E 2d 470 ~,' 

l] r + t 1 I - 1 
I I I 

f 2(1)4)( \ddlt. ...... JJ1g kgJlIty ot goyunor <; eligibIlity for mllttary servIce), Bmrd v Charle'lton 
II I I 

I~ I - I -' _ T':t"- .... :~ _ 

rCoullt\ ~13 ~ ( ~l<)r "ill S ~2d 69 (1999)(lnvolvlllg Issuance ofho,pltal-L}}ol1~h) Narrowmg ~ ,..". 
_ ~ol I -,-1- 1 r - ..... .:I ..,.. 

I I I I I 

thl, \COpl. further 1<; lhd>[,tct that tim exceptIon ha .. been applIed III declaratory Judgmwt actlom not 
I J 

i -t-,t_1 

1~ _ 1= - ~ 

I I Under ~l \In of the dc\en l'l.U<;l'l of ~<..Llon PJamtdr ha:. merely ~tated 10 <1 \umnldrrly generdl fd\hlon thal I., d 
le~ult of DlfLnddnh ,ldUlIl\ PI.unllff ,lOd member~ of the dd'i'> hdve been damdged both dl,.!lIdl md punItIve bR.) 
fOl \\hlLhddmdgl' "[lmLU1mbllldtl()nofDetelldaot~,trt .. hdble (Sec.Compl <n'l!79 77 82 8790911(1) Thl:' 

- UOl ~ 'lot IOl.ludc \\ h It LOuld !1L_dl..tmld the 1 t h Lau~e of aLtloll Cla{s Alllon Allegatrolll> under wluch no -
~ 1-

p1rtKul if d ImdgL or Inltll y I~ ,illtguj (flu Compl mI 128 12) Fmally In the Amended Compldlllt Plarntlff 
,lImm1J 11\ \1 Hl' th.!t Ihl DLfcJl(J.lnt~ lOndul.t allegLdly 10 vlolJtlon of RICO has felLdllated the taking of funds 
propert\ md/or I.IJ!;'wJldhIL plOpLl1y In!Lrl ... t~ from Ander'>on CountYI taxpayers the Plamtdf and the <..lass (See I 

\Im nd (IImpl 'Ill" I) J hI'> 1'0 J.~ lin .I, broJd (,.{)m.lu,,~\c :.tdtement whlLh falls to IdentIfy any ,>peLltic JJ1J~ry to t]le ~ 
- ~ IJluntlJ t proxJrn lkl\ L lu..,~d by J1LftJld lnt, JUeged nll~del,.d~ ~ f '1 .... .l:J -

- oj -:, 11 

I I 
I I 

5 

I~ , 
I 

I I 
J 

I I 

I I 

II 
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I I 
-

III JdlOm tOI mOIll"Y drul~dgC~ Id ~W lllw Sh>qn v Sanford. 357 S C 431,-5?3 S E 2d j70(~004), 
1 I - _ _ __ _ 

\{oan v :Pf( em tile Coulln 35~ S C 53) ~<;9,9 I) E 2d 338 (Ct, App 2QO~),J!equh!J County v 
I - ~ 

}... '-ro -...... I I ,...., _ 

7 rmf... 14Y S ( ~22 '563 ~ E-2d 660 (Ct App 2(02) As ,our Stat~ Supreme CouI! h~s recogmzed 
..,. I 1 I-' '- f I- - - I 1 1 - -

It Ihe kt.} ,to thl PU~ll': Ul1pOl tJrlce analY!'IS 1., whether a resollltlon 'I'., n~eded for future gUIdance, 
1 I 

I mel I 1£ I" I thl'" (,Otlu .. pt of future gUidance' that gIves meanmg to an l', ... ue which trcln ... cends a 
I 

plIIely pnvdtc lI1JttLr Jlld lI ... e" to the level of publIc Impo11ance' ATC South 3RO ~ C at 199 

669 S E 2d at 341 ,I 

Cl I Resolutwll IS /lot Ilecessary for future guulallce I I 

, I 

I I ~ I I I I I 

lhe PlaIntIff ... allegatIOn. ... do not rat~e l.,.,ue<5 of such pubhc Importance that Judicial 
I _ 1: i 

I l ... oluttOIl would be Ilccdullor future_gllldance, c..allmg for the appltcatlOn of the ex<..-eptlon -On 
I II - ::: -

1 T -l .,. - _ - - - I r- - r -I- - _ - -_- ~ 

thl;. wntl <it y, anYJJubltl. "!ll'd~t re~ltltll1g fr~m the ~ourt's resol~tton of the present mattecwould 
~ J r ,_, ~ =- _ ~- r I - ~ _ _ - __ 

p<l'k~ 111 <..ompJlI,)0I1 to the degree bredth~ and longevlty1of the IdeCISlOns m WhICh the exceptIOn 
I - - t- j ;/ t --_ 

-- ~I 
I I 

I - - l j - -

W 1 ... utllvuj ')pt..,uilt.ully the South CarolIna Supreme Court <, decIMons concernmg how a ... tate 
- - I 

, I I I I - - _ 

'lgcn<..-y bJd"i on WI1')tru(.tlOll Job" whether the governor may <5erve m the mIlItary and hospltah 
'I I 

I I I I I 

l".,uan(.t.., of boild .. ue elll mJtter"i who"ie resolutIon have broad and contmued effect& on the 
I I I I I 

I I 

I I 

publtl. <)tJlC J.gentle\ WIll contmue to bId on c..on~tructlon Jobs, ho<,pltals wIll 1~'1ue bondll, and 
I I I I I I 

I 

the State WIll wntmu<..- to elect Governor., who may want to ~erve m the mIhtary dUrIng theIr 
I 

I I 

I I I I I 
I 

tenure I Pl.un!lit., elLtlOn \eLk.., to lcdre.,,, <I11eged mJune.,/wrongs flowmg from an J.,olated event 
I 1 -

lint he \. III PICVLlH [10m h..tppwmg III the future by votmg to, replace tho'ie he felt wronge!1 the 
1--

t ..... 1 L _ 

,- t,.l\pJYCl" ot AJl(kl '1un County The Court also finds ItJelhng that he ~eeKs monetary damage.., m ~ 
_ - -'- - t ~ I I t - - - -_-

~-

-..tddJtlon to dL:..l<lrat(~lY_leltef, ~1 actIon-contrary to Plamtlffs po~Itlon~ The pnbhL llnporiance 
I 

ex.ceptIOn l;,l~ bt.t.n ~pphed only when the PlallltIff'sought dechiratory rehef no., ~uLh-!ehcf In 

lho ... t. l. l"C" l.ontem .. <.l .1 bendlt on the publtc.. at large Plamllff& recovery of mont.t..tiy ddmage.., 
I I 

t II I 

'I 

I I 6 
I I 

" 

I I 

I' I 
I " 

I I 
, I 
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, , 

-, 
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_ e.--

~ r 
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I , 
, j, 

, -,- -

J I 
, 

" ' 

- f~ 

1 { 

J' 

~, 000008 

- T 

\\<2uld hcncfil hun .md hIm 1lone -The publIc Importance exception .. hould not be utilized In a 
,. [ -.,..,.f -- j: - ~ 

, , 

mannel wntr.lfy to It~ name and "'pmt COUtts have and should, rarely lpply lim nJrrow 

CXU.>ptl0Jl to the wno,tllutlonal m,mdate~ flowmg from Article III 
- ~l _ ~ __ 

-

'b JudIciary l~ not usuper-personnel" department 
, " 

, f' 

TIle Phllltlfr., .,utl mvo!ve<; the methode;; by which a personnel matter was mvestlgated and 
I -'-..,.. I _ ,- ..... f f-l. _ 

,J _ - ~ -Ii = _ _ lJ _ _..... ...,. _ -'-<- _ - _"L.... ---

ultJnlolte/V -ut.udulupon by~theJ Ander .. on Cou-nty Councd~ The Plamtlff challenge& the legailty~f 
I I r:l I 

, I 
1 I I ! 

tilt., mdn, IduJI DdLnd,mt .. (Wd.,on M(.Abee, Greer, Thomp"ion, and Aoyd) vote .. m favor of a , ~ I 1 _ I j -

I _..... - - - -. !- i-...x. 

.)L H"r'lllLe Pd<'k. 19t. to Joey Pw,ton the fonner County Admmlstrator There-~.., Tno auth~)flty~ for: 
...... _ - - I 1 

gitlotmg 't,mdlllg uHueI the publIc Importance exceptlon to a plamtIff bnnglllg ..,lilt Lom.emmg the , 
" , l 

_ govLmmcnC'" h Uldhng of a per .. onnel-matter~ fiee~ South Carolm~ ~du( As\ n v ~Cam.phe1I-:883 -
-+ _ _ ~...-_""'- -=-- II - t~-r - (F /--"i_.= 

u"" I :...j. I ~....., - ....., t 

F ld 12'51 (4th eu 1989) TIl' fact, our courts dIscourage 'iuchJudl< .. wl ovemght For example, ill 
ii' , I I , 

, , I 
I 

dl.almg wllh rItIe VII cldlm'l, the [o",-Lrth CirCUit courts, mc1udmg the South Carolma Dlstnct 
- - -.rI - - I '1~ <+ - ~ :l-

I } + J.,..... -.-..,.. f ':r'" _ --" _ r'f ~J ~L -

(ourt., lOlltllldy notL. (hat\()tfrt.~ dre not ..,upe1-personncl departments See Tholnpson VljS~ , , 
I :1) I 

I 
( ClW/l1ll1 Dept 0/ COl r , 3 06-1020 JFA-JRM 2007 WL 1726530 (D ~ C June 14 2007) It IS 

I , ' ~ r 
-- - 1"""-~ ~I - IJ~I ............ l:j 

not the prmll1Lp' of the JlH~l(,I<!1 c;y<,tem to weIgh the pr;ud~oce of emploYJJnwt dt.-Ll<;I,tlm AnderT(;,t"0 = --
j ...!, ~ ~ 

~ I I I I I 

V ~ewlH:'IOIl\e SaHUtnllh RB'er Co 406 F 3d 248 (4th Crr 2005), See alw Rm~ e \. Marley Co I 

I, , 
, 
,t 

213 [lJ 825 831 (4th Cn 2000)~ 
1 _ 

,~ 

I I, ' ....... .l}1 

In the ple..,L11l action the PldUltIff 1S e!)'Ientlally J~kmg the Court to LOnvey hIm <:.tandmg tn' 
t , 

, 'T 
order to allo\\- JUdIUJ.l OVt.fSlght of the COlmty' ') personnel decmon No future gUidance' <..an be 

~ ~ ~ , ~ 

- I _ .,.... - ~ - I I - - _ ~ +-- J_ 

glc,mrd from a <.QuIt order J mUll1g that Defendants actlon~ were somehow Improper Therefore 

, I , 

Judlu.!1 rt..\ollltIOI1 of the Plal11tlfi .;; allcgdtlOn~ fatl'\ to rIse to a level of publIc Importan_ce that 
-~ 

""Ollld JlI'.tlty .lIJpltLdllc.)rl -ohnc -.t,mdmg e~cept1on - The proper forum tor re<;ol~tlOn ofytfi~ _ 
r I' 

PlallllJ1r ... gn<..V.lll<.c.., lIt..'" ll1 ~ht.. votIng booth, not the court hou'ie 

-, 
J 

1 ' 

t J 

j 

-

!'" 
-

+ -
I J,.~ -'r~ 

~ 
, 

I -

i I 
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~ I I 

1 tind th.Il the Plullutt j.Kk" .. t.lOdlng to a .. .,t.rtlthe clamlS <,et forth' m hi., ongmal Co~plamt 
J I! _ .,.J -

= .):- - .j ; -_!::: - -r 

dg lIn"t lbl DlfLmhnlc, fhe only mlune~ alleged by the Pl.untlff are In hl~ l.UPdl.lty all a-('ltlzen 

I I 

ll'>Hlcnt t1xpayCr .Inti regl ... tcr~d lit-c,tor of Ander~on County I find that unyer the fa~t., ac, they Me _ 
~ t - -

.Ilkgcd .mel [JiLl; In the light mo~t favorable to the PlamtIff, the Plamtlff faIl .. to demon~tr~te that 
I 

thl::UlldttU)., of .,uth pubh<.. ImpOltance a" to warrant applIcatIon of the public Importance exceptiop-
- I -. r4 -

I 

to grant him .,tumhng MOl cover the PI,unttff'" attempt to rccovet monetary damage.. dendes 
- I -

..... :j 11 4..... - --' :i- I ~ ...... _ 1.,... ---' .... r = 
ag.umt JppliC.ltlOll of the l.XtLptlon and cVldem .. cs the fact that the action IS a muc.h more pnvate 

I i 

I -
uuiL.l\o\ lJ.lhel thcll1 one undu1dkcn tor ther-gIeJter publIc good I I find no authonty for grantmg _ 

- _ r' i -':t 

- I~ I r 
pubhL Import liKe '>t,mumg unuel CJrcum1:>tance.c, where monetary damage." are c,ought 

I 

II _ f bI 

(. Impr(}pe~to proceedagariid Defendants m their mdmdual caphclty_ "=- ~ 
- I=' _ F -

I I I l 

bven If tIm COUl11 were to conter taxpayer standmg to the Plruntlff, It would still nocaIIow 
I I I 

...... I ....... r'~ ~ 
-l- - rt-l [ - - - - -'" 'i 

l<n.LIl1.lhlk. to PlOlccd wIth a claIm agalllst Defendant Prebton or the other mdlvIdual Defendant~ m -
I I I I i J 

thl.lf ';ldlvldual lapcl<..lty 'The Plamtlff~ C~mplamt ch~lIenges the County,l,,1 actlon mi~nteLlng l~to 
hi ~ - -:::.. .fJ I...... r1i -'-<-

- :1:. 1...... - - l.1:......i - I - r .j ti r 

a lOntradlMIIclattoll<;hiP,Wlth tht. tonner County .ldmlru~trator The PlamtIff askb that the contract 
I I I 

! I 

I 

~'f I be dCC!1Jcd vOId dui.- to t~e mmU1ep'~l_wh~cQ IPrr~ton and,the othe~lmdlv~dya1 Defendants a1Ieg~JY 
~ I ~ - II t ~ , I f 

entelLd 111to thL Jgrcemelll~ However none of the mdlYldual defendJnts had the power to enter 
I II I tl ,!: ! 

1.;. r "4
1 _ r I _ ...... T-' 

- ;it --mto .Cl.onll III on bdlcll[ of the CoUnty as mdIvidual councIl'" member., r I Rather, -the Cmfucd 
I 

11 
I I 

MLmht.r\ hJd to .Kt wlJec.tJvLiy .1'> the Andcro;on County CounCIl, not ac, mdlvJ<.luah l Notably. the 
I r ,J I - ~ 

I - '} - ...... _ "l ..t-:f" -- -::. ~ ........ -

tdXpaycr .,lJIld1l1g' <..d\e'l hom \outh CarolInJ do not mvolve mdlvlduall;gl.,l..tlor" The,Pldllltdf., III 
I 

_ tho .. e <'~"l" Lhalknged tht.. d<..tIon., of the entltIles or government offictah !II their oUkl.I} CclPdl.l~leS __ 
, ~ 

r r 
<)et.. Sloan v Fm .. nd\ of the HI/lIfe.... Inc, 369 S C 20, 630 S E 2d 474 (2006) Sloan v Dep t of 

[ramp ~ H15 ~ C 299 618 ~ E 2d 876 (2005) SloaJi v Sanjo;d 357 S C 431 593 S E 2d 470-
r 

I I 

(2004) ~loal1 v (,'(llm/lle (Oil/it'. 156 SC 1511,590 SE2d 338 (SC App )003), Beaufort 
- I ~ 

~ 

I; 

I I 

~ ~ ~ 

Ii, 

T 
II I 

I 

I I 

.11 1-1' I i ~ 

I 
I I 
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1 

(ount" ~ Tra<;k, 149 ~ C 522 563 S E 2d 660' (S C App 2002), Baml \' Charle~t(}n COUllty, 333 , 

_ ,_- ~ _ _ 1 _ _ _ " 

S C 514,)11 S E 2d 69 (,]999) Cre»-~ ,,- B(.(l/tle 191 S C 32 14 S E 2d 351 (1941) jHer~, the 
I = I ~ 

PldllltJf~ 'cd ... " rcdrv,'. from Pre"ton and, the olher Defendant .. m thelr'lIldlVldual capaqtles There 15 
1 -

~ 4 F -:. - - ..,.., - I l:J 1 - --'- - - ~ 

'.Imply no duthollty for thf':' The plOper defenddllt for any taxpayer t.hallenge would be the County, 

not the Jl1dn ldu,d dckndant .. -_ I_ 
~ ..... --

T _, 

'(3) M.dutory Mdndmg - Freedom of InformatIon Act CauOiie of Adlon 
I I I I I , , 

, " 
'A" to_ the PlamtIff'., dmrn .. falhng under the Freedom of InformatlOn Act, Lfind'l'that the- , 

- ..... - t - _ ...., i - - -:f - - ~ r,..---.- - l 

1 ..... I II 
2 1 I , 

I PI,llntlH aho l,lLb "tandmg' a~ Lo the<;e c1alIn~ The only lIlJury alleged l~ that .pf' a general 
I ~ I I I 1"' 

i 1 J - '- I - 1.1 -::l _ -H - ~ -

taxpayel rC'\ldLnt utllen, ,u}d elector of Ander'ion County The PlamJlff fruls to rulege- dlly 1>pecificr' -

, , , , 
injury (iIrcttly Or'pHlAJmately l,lU'.~d by Defcndant!)' alleged FOJA v,olatlons As stated above, I" 

[_ ~ -:I- :f±- _ -'- .... '£1 _ _ _ 
_ - ...-,..... __ J.. - --

:j ,..j. ~ ..... ~ - 1+-- -

hnd thdt the P),Ulll Iff'" dJlm., do not, fall wlthm the pubhc Importance exception to the -standing 
i 1 \ 

I I 1" I 

rule... fhe. Pl,untttf ha" not' dl~gcd a,sompellli¥ble mJury and lacks standmg to proceed' Thelie ~ 
, - , ~ 

clmm<; Ul. d).,O d1"Il11"'''t.d , 

~ ( "') A~'ierted Cla~ Adlon 

.,..,...: -I 

L 
, 1 

, , 

, I 

J I 
, Ii - I, r 

I ' 
The PI untl1t <.,u k <; LO u<;"t.rt a" cIa"" actIon pre5urnably on behalf of 'all, olhet 5' 5lmt/arly I 

" ' J 

,liltudled' -a" hlm.,elf (CampI en I) Rule 23"-o{ the South Carolma Rule ... - of Clvl1 Procedure 
, , 

I , ,i , 
, c"tanlt.,he" the Prt . .rt.qumte~ for J pJamtttf ~eek~ng to bnng ,a class a<..tlon Before a cla<;s can be I 
I' 1 ' ,~ , ~ r 

.r: .1.1 _ >--- _ _ _ _ _ z...... - 1,-'''''' 

ccrtlfICd J a ~court ~mu ... l hnd thdt (1) the cla,,~ 1\ \0 numerous ~that JOlIlde~ of all parties IS 

I " I ' 
I I ' , I 

- South <.. ufolm<l rtLLunn1l1f [ntotmdtlon A(.t (lOlA) 'lllow'i any cItIzen to bnng a cause of action for VIolations of ~, 
thl.. ~11(ute ~ C. emiL Ann ~ 10~ 4 1 no PlamiJrf falkd tO~d'iSert 'itandlng upon thiS statutory ground however even 

'1111(. h-:ld ch;nL ,0 hl .... ould be plt.duded-from pursumg thl\ actton und~r Rule 12(b)(8) of the South Carolina Rule .. 
, ot <"1\ II ProLuluf( .. ol\ dl\LU', .. ed Ihjra De~plte Ihl'! defimtlve preclUSIOn If Plaintiff were allowed to plOceed by 

bLIOl;, olllnnkd \!1.ndll1b upon rhl ... ')tatutory bd<;l<; the permll>~lble 'icope' of hiS aLtlOn, would be greatly l~mlte_d 

" 

-'PLLltll lily Iht. Ipplll~olhle one year ~tdtute of,lllnJtatlOn<; ,;,ould prevent him frorp a<;<;ertmg dll bUJ one ot th~ _ ~-~ 
Jlllgeul OlA vlOi1tJO/l\ contained Jfl hi., Complamt al> the adlon<; underlymg the other FOrA-cldlmS h1ppened more , ' ," 
thtln d )l.)J pnOl to th~ wmmem.e'ment of the 1<Jlon S C Code Ann § 30 4-1 ()()(a) furthermore 111., remedle~ r 

would bt. Iimlltd to tho~c pro\ldld by the <;t.ltute Lmw'm v South Caro/lIIa Dep t of Corr 140 ~ c.. 340 532 
1 I ~ l 

<:, r 2d :"11.) (20{)O) Doc J...1Il1 v Ingler Markets Inc 306 S C 496,498 413 S E 2d 18 19 J 1992)C lWJh~n d c,t ltute~ 
lIedteo; a <,ub<;!1nttve flghf dnd provltk.\ d remedy for IOfrmgement of that fIght the lplaJntlft 1\ limited to that -- :: 
'ot'ltutory Ilnlldy ) l heH"tort. Plamtlff could ~eek dedardtory and/or IOJundlve rehef not monetary dam,lgel> S C 

, I , 
(mil "no ~ lO 4 100 , , 

lh- 1 j 

, I I 
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I 

lTllpr.lL(l( .... lblc (2) (hlf~ are qUC ... tlOIlS of law or fact m common to the ~la<; ... J3) the~(.hlllm or 
~ - .,.- H- I! tt ~ - - ,..... -,.-- -r 

,- - f ~ ~ 

defw ... c .. of the rLpn ...... entdtlve'-.polrtJc'i are typical to those of the das ... (4) the reple'ielltattve partIes 
I , 

WIll fdld} and lldcqU1tcly protc<..t the mtere ... t'i of the clas,; and (5) th~ amount m _c~n!roversy I I 

, 

+" eXL(.cdc; one hundled dollar ... for~L.a<..h member ,of the clas'i S C R CIV P 23, King v A,nef/(an 

I 1 

1 ' 

I, 

~, , 
" 

I , , I 

0el1 f mall( e flu 186 S C 82 687 S E 2dr 121 (2009), TIlley v Pacesetter Corp, 355 S C 361, 
I, , 

, , 

5R5 S F 2d 292 (~l App 2(03) MLGWlII v Mungo, 287 S C 561, 340 S E 2~ 1~4 (S ~ - App_ 
1 1 l _ 

198(1) , , 
J ' I , , 

, r 
I he Pl,lIntIft 11.l'i fclJle~ to &t.t forth any eVidence estabhshmg the neceS'ial) pren"f!U!'ilte'l tor 

oF _ 1 --,--"'- -.j. -.- -

<..1.1,,'" <..CItlfkdlIon under Rule 23 ' rn fact, the Plamtlff dId not even attempt to define what group of 
, I 

mdlVldua]'i for whom he ... eeh to sptak beyond the general de.-.,('nptIOl1 of 'all thme "'lmdarly 
I, ~ 

~ f .... ' _ _ .f _ 

... uuated a ... lum .. elf (Compl_ 'If 1) - YVlthouCmore mformatIon to Identify the putative da:,c;; -any 
~ I _ - ~ j- 1i-...... -

- , -

dJ">'" ,1<..t1On d,um':l <..annot be pcnmtted to proceed MO'it Importantly, before a'dass actIon "'lIltcan 
I t I I f I , 

bt. lutltkd an mdlvIdu<Il or group mUllt have lltandl11g to bnng the actIOn i Owens v Magill, 308 
]' 1 c: ~ " ' ~ --:; ~ f ' ~ -- _~' _ ~~ ~:;- :. :.. _; ~ '; --::...~= _ ~ 

..., C '156 419 ~ E 2d 786 (1992) Plamtlff II IJck of 'itandmi(on hIS mdlvlduarclatms precludes hIm (, 
J "I 

, 
from pJO<..ceull1g WIth ·my putative dol"'> CdU~e'i of actIon 

I I , ' tI 
I j " I ! tit 

I III 

JI 

-B ~ 1'1 \11' rUF',," A\fl!,NDl!,D'(.OMPLAINT 
~ t ~ ~ ~ ;1 

- + 
j -

(0 RICO Lm1)e of Action' 

I j 

a Publzc lmporfllnce e)..cephOl1. 
,,' ) 

~~ -

A ... to the PlamtIff') diIuu .. conlamed -Ill the Amended Complamt wncerrung-~leged ., 
" I 

VIO]ltlOn., of RICO Illlld th'lt l/'the Court were to rule upon the claIms, the PlaIntIff lacks ':Itandmg 
I ~ _ 

- to mJU1t,un th(.\( d.lllm .1 ... iell .The PlamtIff" <..lUlms and alleged mJun~ under the RICO cause-
- .,... - 1.,«1 I l:l - ..:j j -_ 

r ~,l -
I 

" , 'I 
, I 

, 
Any d<llr11 lOnta 1£11.. d 10 PI,lIl1tJlf ... Amended Complamt 11> not properly before the Court due to PI.lmtlffs flllure_to 

l,.oll1~l} "'II~ Rult. J"1 l!,t the )(~uth (..lrohna Rules of CIVIl Procedure whu .. h governs amendment ot jJ~.l92ng~ t ~£~ __ 

1I1}la \~wlJ1mg ll.LuLndtl th..lt the Gourt Vv(luld have granted Plamtlff leave to amend the Clll1lpJ tlllt the RICO ('d~e-
~- -of Jdllltl would not I'e uphLld motor vIJble under the fiU..t~ and clrcumstance~ ofthls (.a~e' _ , t , - ~ 

~ , 

j' 

, 
I 

", 
, I 

, ,10 
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01 .1LIIon offer ndtbmg wlw ... h would Wnfl.f .,tandmg and allow him to proce~d ru. to tlm or any other • 
_ _ L...,... 

jT ..: ..-

L.lll'.t" ot ll.tlon rhe <lddltlon of Ihe RICO dmm does not change the nJture of the JctlOn III a 
I I 

m.mncr WhlLh, \.\,ould 'tomchow mJke the ,re~olutlOn of' th~, case of 1Iul.h publlc Import,mce a'> to 
Ij ..... ,J 

I:- I-j+ ['\- f .. ..- - .,...,+1 -.:.:.. -.-
I j r - , 

<-onfc{ -.tJndlllg unde! the exccppon In ess,ence the RICq cau1Ie of actIOn~ pnmaIlly pattotsthe 
I 

J' , I 

allegatIOn .. CUlltflOcd U1 the ongmal complamt and the Court S conc1li'Hon1 ru. to the apphcatloll of 
I 

-::. 'I -

~hclpllbl1l. Imp0l1 mce exceptIOn remams wlchanged , - - i 

In fad lhl. publI<- ImpOlt<lll<-C eXLeptlon to the constltUtionall)tandmg requrrements hru. not 
, I I 

" I hl.en ILWgIlU(.d 01 lIt1IIL'Ld to <..Oofl.r .,tandIng m thIS context' A RICO claIm IS a federal cause of 
- - - y.I. .:;.. r - l .!. - - L...,., .<.J-.E,':- -

1 _ -~ ..... .1.. '- - 1 r - "- - -- ="'- jr- ........ 

Ktlon wInd} may hl., brought by -[a]ny per.,on mJured m hiS bu.,mes~ or property by rea~on of a 
I I 

I I 
III <lry JPpropnate Umted States dl.,tm .. t court ' 18 USC ~ 1962(<-) 

, I 
vlOldllon ot .,u..tlOn 1962 , 

, " .t 

The plOpcr ",-enul., for ~Lamttl~"~ RICO clmmJIell m the dlstnct couI! which }',_ b9und~by:~tj: ~llI'., 
, - T I;' - " 1'1 L 

f I ' 

<..a.,c and wntro"er.,y Ie4ulrement Therefore, the publIc Importance cxccptlOII ha~ not been 
II , , 

II 

I I 
III I 

<lpphcd to wn[cr p1alfl':ltf., .. tandmg to mumtam RICO acti<;?m. ]Jecause to do ~o w<?uld vlolat~ the r _~: 
-+-- ___ - <-1_ - r =-_-_...... - rr- _-1-1 ...... ~_.Il:. ----'~- l .. E-

1 _ +' I I +< I - "1 t 

Umtl.d ~tdtC1> Con<.,ultibon Specifically, the exception has not been utIlIzed to confer a party 
I t I" I I I I , 

<,t'Uldmg for u, purely teller.!! SJu<,e of actIon ~uch a ... a RICO claIm who otherwIse Idck!. the 
I I ...., '"- I I I I 1 t _ 

I 11 

- ,-
:t ..... 1 ! I r'" _ 

con<,tltlltlonally rcqullLd demerits .t., detaIled III u4jan See supra an" Therefore,-mamtenance of 
_ ' _ ,_ _ ,l _ 

1 I I 
, 1 1 I I II , I 

PI llntlfC., RICO c.JU't<" of ac..tlon reqUires that he e')tabh~h &tandmg eIther by ~tatute or through the 
I I 

I I 

tr.ldltlUll,J con-.tItutlOn.d IlIblll. detaIled .lbove ,ATC 50uth, 1m. v Charle\totl County 180 S C 

ISl1 66<J<;E2d 337(2008) I, 

, 
h I ConvtltullOIlal standmg , 

I 1 

1 " -
A., ahe ldy I"!oted the Pldlllt1tf has faded to allege a partlculanzed "mlilly ill tact" that IS j-1£ I" - ~ 

I 

not ~ulfered by the gLnerJ{ publK Ju<,t dO; ill the ongmal Complamt, the PlamtIfr., RICO drum 
I 

I, 

mClcly JlkgL., lh,~l he hJ<., .,uflclCd an l!}JlIry winch l~ com!llon to the geI!eral~publlc '!lld lI?pacts 

--'-1 I -" ~ 

I 
r " II I 

l L 
11 

~I ~'r , 
I) 1. -- I ~ 

-
~l 1 

I ~ j I 
- I , , , I 
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l~ 

him meH...Iy a.., cl t.npJ.ycr <..Itlfen, and regl!)tercd voter of Anderson County (See Amend Compl 
I I , , 

, , 
4 I 

(IFU 110 111) ~pll1fllJlIy Plamuff allege~ that he and the uncertlt}ed cla'l' ~uffered mJury as a 
- ,-

~ - ... t.l.. -
_ r;.. --. ! - t - - - 1 -= -",...,-' 

rc.,ult of DLrcndanh 1 ..llkgcd mtUl:UdutlOn of Anderson County resIdents fof the purpme ofstlfhng 
, 

puhh<.. dl ...... cnt thl.. lIUh7J.tlon ot lounty funds for IIlter~tate travel and Defendant~' other alleged 
I , -

-'- _ _ ..... ':t I t.j:- _....... - _ .--:t.. rI -

ddlon, Pl,untilf cIaLJm to helve vlol.tted the federal RICO statute (Amend CompI TH 129-10) The 
1 -

I I I I I I 

I ' I, 
PI,untlff hd, cl.n111cd cl general Injury rc!)ultmg from Defendant/)' alleged violatIons of RICO which 

~c,..~ J I I ) l I I 

...... 1.>. T .--- -o-t-"'l:'"' _-r 

- 1, 

" 

- '::::-, ,I':> ,uffct< ... d ,by tilt.. _gencr.tl pubIlc~ and -thJ commonahty of the alleged - mJlllY 'defeatll' the 
~ I f I 

f' 

j, 

--~ 

l" , 

J 
r-

, 

, , 

\,OlllltttutlOl1 11 lcqunement of a concrete dnd particulanzed mjury ATe, ')outh, ilu... v 
I" ,i, - ~ ! - _ 

~ C1ll1rle\toll Countv, 180 S C 191 198 - 669 S E 2d 337 341 (2008) -AI~o whIle Plaulbffs ~ 
I, _ 1 , ' 1 " _ 

, , 
I failure to L'ItablIo:;h tht- flr')t dLnIsnt of wn<;t1tuttonal standmg part~culanzed Injury m fact, IS 

, ' 1 f I - - , 
t -, I - - '!...j- ,...,- -

dl\PO"'It.t'vC, hl; IIkt:.\\I\L. [<ub to "how tQat the alleged mJunes would b~ remes<,ed by a fa_vorable - --~ 
1 I ' 

I " dcu'>wn of thl'> COlllt $ee LUjan 504 US at 560-61 Lackmg any,allegatlon or proof that he 
I II ~ , 

- -W.<,zl-

h<1'1-wffen.d ... udl dll Injury 
- +- ---

and wItho.Yt-ilie ~dld of the public Importarf~e e'{ceptloll 
-11 , ~ ~ - 1 

1 ~ 

" lemammg avcnut- tor Plamtlff to garner ,tandmg IS VIa st.ttute 
I I I I I I, , 

I ' , 
i ,I 

f ~~ 

~ J ~ C Stllt,utory Standmg - -~, , ,! -!< lJ; -
l I r~ I if- - 1 11 

the only 
~ , 

,t 
I , 

RICO "How,> I ~ Jny person 'lDJured m lus bu~mes'l or property by rea'lon <?f a violatlo~ of 
", I ", ' , 

.t I fir 
I j. r ~... -

"t-ellon 1962 ~ flO] '1u\t!:t~r~for _IP JJ1y appropr~ate !Jrute4_Stateo;; dlc;tF~c~-~ourt_'~ r18 U S c-~ 9 _ ~ 
, I I 

JQ62(c..) Undt.r (he \t1tute d "per,on' IS .. my llldlVldual or entIty capable of holdmg legal or 
, I : I, " 

I I 1""'1 

hel1LfiuaI mtL.te"t 111 property L8 USC A '~1961(3) In order to mamtam u'RICa actl5n 
- -:L ~ I -~ -- -11 -r'l 

I II -I -

, plamllth mu\t allLgL that Defend.mtc; VIOlatIOns were a proximate caw,e of theIr lflJunes Sadlghl 
I 'I' , I 

" 
, 

\ J)o,?hl!!,hle/.. 16 r ~upp 2d 279, 286_{D S C 1999) See Holmes v Se.5-lmt1e'i fm estor Protec.tl()fl -
.,... - - ....... i -

1 , J 

Corp 503 U ~ 2~8 268. 112 S Ct 1311 (1992) 
, 

Here, as 111 ~adlglll PI • .untdt ha, aUeged , 

~ 

" 

" 

II 
I 

, , 

--------_-_--- 11 ,. - _ !i __...t.......... _ - ~t T" --j 

I 1 hL (ourt ll"o heheVL" It I:' WOI th notIng thatPiamhfHall<; to plead for :lny ~peclfk damage!) under the RICO- i , -, , 
L..IU~e of 1(.(((ln .1nd lhe InJ lInc~ llJeged ..lppear to be .. et forth by Imphcatlon Su Amend CompJ lJ['lI 12X-114 
, 

I 

f 

I I 
, 

1 , 

__ 12 

, I 

I 
o 

, I 
I 

'I 

I, I 
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Ddt-ndJnl" hJVL engJged ltl conduct III vIOlatIOn of 18 USC ~~ 1962(b) -(c) arfd (d) and [tlo 
! ~ ~ - ~ , 

- ~ 

t - - r- _ -'- -~_- _-

h<tvL St.,mdl!1g t~ .L-,,",cI1 pl!vate <..au ... e~ of Jellon for these-RICO Vlo)JtJon~~ Plamtlffl, mu~t allege (l)~_ 
I r.r ri_ 

I, I] _ ~_ - - - _ I 'l,J, I _ - --.:-=-

vlolatton of ~ 1,%2 Jnd (2) lflJunc.'I to theIr bu')mes,,-or property that were proxlmately cau~ed by 
I -, 

J l .... 4 l 

f , 1 - 1_ t' 
tht,..."c RICO VIO dhom Id ')ee alw ~edlma S P R L v fm~ex Co, file -473 US 479 496-97, 

~ I 
", , ' , I _ 

105 ') Ct 327'5' 1285 87 L [d 2d 346 (1985)("ln addItI~n. the plmIlhff only has ~tandlflg If, 
I 

,.mel call only ru .. o\u to the cxtl..nl that, he ha'l he en Injured m hIS buslfles'i or property by the 

<..onduLt <..Ol1 ... ututlllg the VIOlatIOn of RICO) 
I II I 

" ,1, , I I 

" 

, Inc Plamtltf ... Amended Complamt falls to allege that property m wh1<...h he or the 
" f "I I -

I , I 

1I1Kcrtlhld d3'1'> hold ... a legal or beneficIal Illterellt andlor hl~ or the uncertified <...Ia ... '1 bU"U1e'l~(c.,,) 
I j I t I - I ~ I ....., _ 

I I I I ~ - - _ 

have heen damJgt..d by th~ !?efcndants' actlon~ whIch allegedly VIolated ~ J 962 ~-Tlle Amended 
_ l _ _ _ - _ - - _ hi..,.. ~ _ -=. r _ __ -

! ~ +-- ...... - - - - - -H '1 ::j ..>- - ---

C()mplam~ ')tdtC,", that pjdmtlff JIld the dall~ have ~uffered lllJury as ~et forth aboye as reqUIred 
~ I ..... I "4 -j - - l ..i r ....i _ ~ - -'-

- 1 _ L... -

'under' IX US ( ~ IlJf)4(cLbJ'Ied upon the defendant~ prohIbIted act1Vltle..~ III violatton of 18 
I rj _ _ 1_ --

US (', ~ 1962 (I\I1l<. .. nd-TompI <n 130) What Plallltiff falls to do IS establIsh the neces~arY causal-, -, 
- I I I I ' 

I 'I 
nc"{m tit tv. een t he Dcfendal1t~ .1<..tlVltIe<; alleged to have Violated & 1962 and <lny damage or harm 

I I, I I I ' 
I I, 

See SadLghL at 286 ( [Pjroxlmate cau<;e reqUIres t'o 1m hl the UI1l.Cltllllo duc;.,' bu ... me~'i or property 
, 'I 

I I i I 
, ' I 

,a neXll~ between the pro<;(..nbed act'l and the IllJunes") ,Therefore, he cannot obtam 'itandmg to 
I , 

proceed VIa ~l.1tule Plamtlff ha .. exhau<;ted all avmlable avenues by whIch he may obtmn ..,tandmg 
I I 

, I ii, I 
I 

to plo(..(..cd WIth hI ... RICO dUll11 al1~ accordlllgly hIS RICO cau~ejof a(..9on, If It was properly before 
, 

- d ~ Improper Venlle 
j ..... - - - -

J 1 

, 
I, 

" r 

t j 

_ t 1 -

, " 

- I--

I 1:\-CI1 JI 1l1t.. PI.i.!ntlif could pUf\ue hIS RICO caulle of actIOn, he ~eeks to_do <,0 Ill-an 

I1lJppropn<l[<.. VUlUl. 

I , 

, , 

J 8 USC A ~ 1964(.1) confers Junsdlctlon to the Dl~tnct COllrt<; of the Umted 

13 

, 
I 

I 
, I 

, 
I 

, 
, I 

;f ,I 

I, 
I 

, , 
, ' , 

I' 
I 

J r 
f-

, I 

I I 

I I , 
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~tate\ to hear d,um-. for llleged RICO vlOlallo~ 11us IS not to <,ay that ..,tate court" may never hear 

J llvd RICO d um 'When (on\ldued III LOllJunctlon With viable .. tate cau .. e~ of dltlOll, however, 

\\-Jthotll ,my '1Il \ 1\ mg ... I.ltl.. L<lu~e.., of actIon thl\ Court mdY not obtam ~upplemelltcll Jumdl(.tlOn to 

hCill PJJllltItf' ... federal <..l.llm 

(2) Rule 15 South CMohna Rules of CIVIl Procedure 

Plamllft LiIed the ongmall..ompldlllt on November 16, 2009 Defendants filed motions to 

dl..,mI"., 011 JJl1uc.lry 1 ~ 15, and 19 2010 5 TIle Court scheduled oral argumen~ on the motion for 

M.uch 17 2010 The LVLmng prIor to oral arguments 011 March 16, 2010 PlamtIff filed an 

Amenlkd ( omplnnt .lddmg the RICO claIm a.., an addItional cause of actJon NeIther the partIes 

nm thl Court "ddn:..,,,ed the RICO dalm at the March 171h hearmg Addre<,~mg the RICO claim at 

that tnne would h.l\C pleJudl<..ed Defendants as they dId not have adequate notice and opportunity to 

Jddre,,<, dnd retute the new dallns, a dl::,advantage Rule 15 I~ deblgned to prote{,t dgam<,t 'iee 

Col/un Elltertalllmellt, Inc v Wlute, 363 S C 546, 611 S E 2d 626 (S C App 2005), Parf...er 

362 S C 276 607 S E 2d 711 (S C App 2005), 5taubes v Ctty oj Follv Bea(h, 339 S C 406, 

129 S E 2d 543 (S (' 2(00)( The prejUdICe enVl'ilOned by Rule 15 IS a lack of notice that the new 

l,,<,Ul I.., to bL tncd UHl a. lack of opportumty to refute It) FollOWIng the March 17th hearmg, 

DLfcndnnt.., Illt.d addltlOnc.l1 motlon~ to dIsmt')s, and the Court heard argument') on tho')e motions 

on ~L ptLlnhcI 7 2010 

Rule 15 prOVide" !.hat 

A party lTI.ly .unend hiS pleadmgs once as a matter of course at any tune belore or 
wlthm 30 dJys aftLr J re"pOn\lVe p]eadmg I') Ilerved or If the actIon ha~ not bet..1l 
plaLe 011 the tnal ro"ter, he may ')0 amend It elt any time wlthm 30 day~ after It I .. 

"en cd Otherwl<;e J party may ,tmend hIS pleadmg only by leave of court or by 
wlltlen {'on"cnt of the advu<.,e p.lrty 

~ AndLrl;(lll ( Illlnty tllt.d 1 motloll to d"ml.,,> on J mUdfY 13 2010 Anderson County Council filed a motion to 
dl~ml"" on rclnuary 15 20 I () dnd tht I L nWlllOg Defendant~ filed a motton to dlsmls~ on January 19 2010 

14 
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( 
" , 

S l R (IV PIO 15 fhe PI . .untltt l..ontends that hi., amendment Wd~ wlthm lhe tIme dllowLd under 
I' , 

Rule I"; bt!L Hl ... e Defend.Ult, motIOn .. to dl<;ml"'~ were 'rel,pOnSIVe pleadmgs" .1Ild therefore thel[ 
I I I LI H 

j -= -:::::.. I - -r-, I :;-..oJ. l, 

filmg extended the tllnLfrdmc III \\hllh he wuld amend hIS complmnL Under Plalllhfr~ theory, the E ~ 
L ~ ~ - -_ ~: r ! - - - __ ~ J " __ _ - - ~ _, 

dlJdhne [01 JmL.ndmg a LOmplalOl re-"t..t .. each tlme a motIon to dl'>ml~s, orJpre.,umably any olber­
I 

, , 
" , motIOn 1 cl dtl d to thL. LOmpt.llnt I" filed Au,eplance of PlatntJff S pOMtton would hmder the JUdlUal 

, , 
j , 

proce ... ., dlld I ... 1..OIltrary to the 'PJnt, pUrpQse, and langua'ge of the Rule~ '0'[ CivIl Procedur~ 
; - r 

'- C I j _ _.... _ -=- ...,L. ....., P i_ _ _ ....... -'! ...... 

HoWeVLr-1. yen <f'l",uTlllng PldmlIff I'> correct Defendants filed and served theIr Illotlom.) to_dl.,ml~lI 011 ,- ,-, 
1~ 

Janu,uy 19 20,10 wlm,h, under Plamtlff., theory, would'make the late..,t perml.,slble date to amwd 
, " , , , 

Febnmry 19, 2010 PI.untlff, attempted amendment war., too late even under hIS Incorrect, 
, I 

mtcrprLlatlOl~ot the Rule () 
, I 

~j r L 

+ I J ? 
+~ ~ I - ~-+!""l~ 

Ruh~ ,I') 1\, dC.lr th It the LJ,me for amendment start& to nm when ~ re~ponslve pleadmg IS '[ 
, , 

... erved 
I , 

In till.. ple"cnt LU"<" no re,>pon~lve pleadmgs were filed, but rdtller Defendant~ re~ponded to 
I j I ! I 

, 
the LOmplulll' by fihng motIon, to dl<iffil'><; These fihng& ~ere not "rer.,ponslve plcadmg'> <1." Rule 

1 , '" I I !~ , I ~, --
+.-I...j .... ~- - -~4~h-

7(d) pCItJlIH!:'}g to plc'l~mg&_m~ke~ ,clear by)!!cludl?g 'a complamt ~ an,>w~er- a rcply~to a;2 ~ 
~....... j"\. - --=-

_ r +'....- _ >+ ~ - _ p t 

UJUlIllrr..l urn 1n Ul.," .... t-f to a cro~~-d.Hm a thIrdl party complamt (and] '.1 thlld-p..uty dIL,>wer I' >-1 
, I -, ~ 'I "I 

, j , 

" 

, 

S C R llV P 7(.l) " " I' " , Il' ,I I , ) 
, i 

, I 

At the I tune Plamtlft .1ttempted to amend hl& complamt the tnal was on the ro,ter and 
I" 'r 

~_ I ~~ .". = _, ~ 
j - -r - -, -l.-l - -- ....., 

~ theretorc hi., ()~11V- optlon~ for jdhL~eQce' to Rule 15 was to either obtal!ll~ve oCthe court'of , 
I 

Dcfelld,Ult'> t.on"Ult to ,ullwd Plall111ff faIled to do either and therefore lhl~ amendment was 
; 

Impel lUt'>'>lhJc under R uk 15 , 
I 

" 

I~ 
, I 

, 1 
I 

, -' ..:: 
-, ~ t "j' 1-. 

.. 
J i ; r , - I, r 

, I I 

't I " 
Ddlnd lIlI .. mollon., filuJ IULt the M tf(.h 17th hedflng were In re~pon!>e to the new (. lU~e of, c.lLpOJl In Plallltltf~ 

aJl1LI1Jed lompltlfllt 1110 Ldllflnt he utlhLLd .I, Plamtlff .tppear'i to argue to relroal..tlvely toll the tlmelrdme In whl(.h 
r I , 

Iht. I..Olllplunt m ly bL amended 
" , J' - -

- ~ 15 ::: 

"'"" 
~ 

~ 

r r ,1 

II 
r I 

I I I I 

" J, , 
1 

L l 
~- 1 

~ , ~j, 
T 
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c I E(.I~I A rI" F hIMU"lITY 
II 

WhIle the lUling of )tandlng I') dl)po~ltlve of the I~!lUeS raised m the "anow, MotIons to J. _ 
- ~ - - I _ _ ~ __ I '"'- - - 1- '-'-I 

- -

Dl\nm), I ,11"'0 (md that hJd I rcac .. ,hed the llijSUe, I would have granted legl\)l.itlve nnmulllty to 

DcfLndanl) WI/l.oll MtAbt.c Gre_cr_ Thompson and Floyd South Carohna hjls lon~ honore? toe 
- -- -:: 

publt(. poltcy of rccnguIllng ~1 ~b .. olu-te l~lJTlUmty of members of leglsIatiV~ bo(he~ for acts m the I -
I I 

I 
f-

puformJtll.l- ot thur dUlH,,'> ' !-I RuJWU/\ol1 v McGlll 273 S C~_142,-146, 255 S E 2d 341, 342 _ 
t J - I ..... -_ I.,..., _ -.l.f< '- ~1 

- - 1 ~ _""'i.. +'" _ 
I _.... _ .. it -- I I 

, ,(1979) filii!.. 1" 1I0 duty mOlL c .... t.nuJI to the po'>ItIon of a County' CouncIl member than votIng It 
I ,I I I 
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P!O\...tdUfl Rule 12lo)(8) PIOVldc., that r.ll1 actIOn ~hould be dls,nllsscd If "another action IS pendmg 

nl.l\\Cell the '>J.rnl. ~MrtK" tor the .,arne daml ' In the present <..ase the PlamtIff name.., Joey Prc<;ton, 

Andl,l\On CounlY J.nu the mdlVl(lual Defendant';, all as defendant,; III lhl'l Cds,e The Plamtlff ... 

(omplumt .,I..Lk" to undo the .,cvcrance agreement granted by Ander<;on County to Jot.y Pre .. ton and 

to hold Pre"ton along wIth the mdlVldual defenddIlt.<;, hable to hIm per..,onally for theIr votell III 

tu"or of the <lgreunent The ctls,e of Allderson County v Joey PreHon and the South Cllrolma 

RetIrement )y\tem, C A No 2009-CP-04-4482, whIch 1<; pendmg m the Anderson County Court of 

Comnum Pk,l,) dl\o ... LLk. ... to lcvoke the severance agreement granted to Preston The PlamtIff's 

\lIIt HI tim rt.,<'pe<.t, I.., duphcatlve Furthermore the Ander"on County ca';e deals WIth the ~ame 

)ub~t,lIltlVC 1 ..... Ul.<; fal\cd by the PlamtIff dlld Illvolve.., the true partIes ill mtere .. t Thelefore even If 

the PlamtIff wele gr,ullcd \t,lIldmg for thl<; "Ult, all of hIS claImS should be dIsmls"ed pur..,uant Rule 

12(b)t8) ~ C R ('1\ P 

III CONCLUSION 

r dklll to lhe lIght mo-,t fdvofdble to the Plamtlff, the Complamt fall" to ~et forth facts and 

dlcgatlon ... th It would l.onkr Phmttlf "t1ndmg to pur ... ue hIS c1cllm" m the present actIon 

PI<Ulltltf'., onh lOll{ elvJ.bk mCcln., of obtammg ~tandmg under the present ClrCUm"itances would 

Ol. through th(., \Ppltc lUon of the publIc unportam,e exceptIOn However, thl~ Court fmds that 

tht., PIC..,wt wntl OVl,.["Y (1I1d the fdd thdt Phuntlff seeks monetary damage., dende') .lgalflst 

c.1ppllc.atlon of the l \(.cptlOI1 Lackmg thIb fundamental conbtltutIOnal reqUirement Plamuff'., 

d:um ... mll ... t ht. dl'>nm"ed 

Furthcl PJ::untLff' ... dunn .:;hould be dl.,ml,>sed pur'luant to Rule l2(b)(8) of the South 

CarolIna Ruk." ot CIvil PIOc.edUle <1) thelC I" turrentIy an actIon pendmg before thlb Court that 

LOTh .. t.rn ... the ",um .. 1"''''lIC) lf1voiv('<; plOper partIe., to the action, and .. eeks nearly IdentIcal rehef 

17 



~ 

,-

I _ 1 ~ 
I I 

- ,-

I 
j -

- r -

~ -1, 

r::::-
I 
l. 

,= 

~ 

I 

"- - -

I- i-
l 
1-

I 
I 

000019 
" 

~ r .... 1 
t ~, - f -

A ... to tht- H ... mumdcr of the l ...... ueo;; and dt..fcn ... co;; rm.,ed In the Ddcndants Moholl') to Dl~mto;;S 
I 

1 make J1~)-rull11g on thcm .It thl.., time 
I , ~ 

l 
I I 

-I ~lIld th tt the PI untlff IJlb ... t'mdlllg to prot-eed In thl~ matter The Defendants' Mottons to 

DI<,mt ...... u., Imul(lcd dn .. h~teby GRANTED 
Ie 

I - - I r f\ \0 ORDERED 

-- - - .I 
I 

liJ~201O - ": t _ I, 

Amlef'\on ~oulh C .lrolma 
I I 

-, 

I, 
J .. 

r 
.- -

I 

! 

-I 

~I 

II II 

I 
1 -

., 

-! 

:c 

-:l , 
I 

, 
'" 

~ l' I~ 

,I 

-
"I 

I 
II 

I 
I 

The Ho rable J Cordell Maddox/Jr 
, I 

Tenth JudlcIaI CrrcUlt ' 

I' 

18 

I 
I 

I 

d 

" 

, 

I 
I , 

- 4 

JJ 

- 1 
I, 
J 

I 
k, 

- ....cz 

~, 

l' 
,. ~-

1 
~ 

GJ0 
mS~ 
%-1>-, 
m::' 
:;00 -:: 
~:::: 
r-.-
U,r- I 

_m r" 
Ul~ 

-1UlUl 
-- I 0:;::-

'%:;r:: 
u-,{-' 

" 
~ _L 

I;-

IL 

- ::t-

-, 

J , 

f' 

J -, 

r 

.,., 
r-' -p: "1 
c::> 

,I 'd- J a 
% 

7\ 
0 ~n , 
..c: r-n'-
N 

"l)f1'1 
J);O 

N (:J~ 
-:r::.U'> 

~-lJ (flO, I I ~..,... 

,w ~-r. y-
-r n 

W ...... 
N 

"'-

I 

j' 
-" -'-"'- -...-""'~ -

'I 
-

I , 
~~ 

~, 

I 

\ '" ,_/ 

J 

-

, -
I 

I 

,I 

-f' 

} 

~, 

II -, 



ISSUE SHEET IN SUPPORT OF MOTION TO DISMISS 
Freemantle v Preston et al 

March 17,2010 

I STANDARD FOR A MOTION TO DISMISS A COMPLAINT 

000020 

A RevIew of motion based solely upon the allegatIOns set forth on the face of 

the complamt Hill v Watford, 276 S C 344,278 S E 2d 347 (1981) 

B Factual allegatIOns must be enough to raIse a nght to rehef above the 

speculatIve level- Bell AtlantiC Corp v Twombly 550 U S 544, 545, 127 

S Ct 1955, 1959 (2007) 

1 When a Complamt IS attacked by a Rule 12(b)(6) motion to 

dIsmIss It does not need detaIled factual allegatIOns - a PlamtIffs 

obhgatIOn to provIde the "grounds" of hIS "entItle[ment] to rehef' 

reqUIres more than labels and conclUSIOns, and a formulatc 

reCItatIOn of a cause of actIOn's elements WIll not do Factual 

allegatIOns must be enough to raIse a nght to rehef above the 

speculatIve level on the assumptIOn that all of the Complamt's 

allegatIOns are true Id 

a "The pleadmg must contam somethmg more than a statement 

of facts that merely creates a SuspICIOn [of] a legally cogmzable 

nght of actIOn, on the assumptIOn that all the allegatIOns m the 

complamt are true (even If doubtful m fact) Id, See e g 

Sw,erk,ew,cz v Sorema N A , 534 U S 506, 508, n 1 (2002) 

2 A plamtlffs obhgatIOn to provIde the "grounds" of hIS 

"entltle[ment] to rehef' reqUIres more than labels and conclUSIOns, 

and a formulaIC reCItatIOn of the elements of a cause of actIOn WIll 

1 



not do Twombly, 550 U S 544,545, 127 S Ct 1955, 1959 

(2007) , 

000021 

3 On a motIOn to dIsmIss, courts "are not bound to accept as true a 

legal conclusIOn couched as a factual allegatIOn" See Papasan v 

Allam 478 U S 265,286, 106 S Ct 2932,92 LEd 2d 209 (1986) 

E It IS recognIzed that a motIon to dIsmISS IS generally held to a stnct 

standard m South Carolma Nonetheless, a motIon to dIsmISS may be 

granted by the CircUlt court when a defendant demonstrates that the 

piamtiff has faIled to state facts sufficIent to constItute a cause of actIOn m 

the pleadmgs filed wIth the court See Sloan Const-Co v Southco 

Grassmg Inc, 368 S C 523, 525, 629 S E 2d 372, 373 (Ct App 2006) 

1 In considenng a motIon to dIsmISS, the court may take JudIcial 

notIce of well-known facts and prmcipies of law, and m "[v ]Iewmg 

the eVIdence m favor of the plamtIff, the motIon must be granted If 

facts alleged m the complamt and mferences reasonably dedUCIble 

therefrom do not entItle the piamtiffto rehef on any theory of the 

case" Chewmng v Ford Motor Co 346 S C 28, 32-33, 550 S E 

2d 584, 586 (Ct App 2001) 

II PLAINTIFF LACKS STANDING - (MEMO PGS 2-7) 

A Standmg may be acqUired (1) by statute, (2) through the rubnc of 

"constItutIOnal standmg," or (3) under the "pubbc Importance" exceptIOn 

ATC South Inc v Charleston County, 380 S C 191,669 S E 2d 337 

(2008) 

B ConstItutIOnal Standmg estabhshed by three part test per U S Supreme 

Court m LUjan v Defenders of WIldlife, 504 U S 555,560 (1992), 

whereby piamtiff must show 

2 
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1 Suffered a partlculanzed mJury m fact - an mvaSIOn of a legally 

protected mterest WhICh IS, (1) concrete and partIcularIzed and (n) 

actual or Immment, not conjectural or hypothetIcal 

2 Casual connectIOn between the Injury and the conduct complaIned 

of - Injury must be "faIrly traceable to the challenged actIOn(s) of 

Defendant 

3 Must be lIkely, as opposed to merely speculatIve that the Injury 

wIll be redressed by a favorable declSlon LUjan 504 U S at 560-

61 

a Freemantle falls to establIsh or allege that he has suffered a 

partlculanzed Injury In fact - one that IS not common to the 

publIc as a whole - therefore lacks constItutIOnally reqUIred 

standIng 

1 Compl ~~ 70, 77, 82, 87, 90, 93, 101 - merely state In 

summanly general fashIon that as a result of 

Defendants' actIOns "Plamtlff and members ofthe class 

have been damaged, both actual and pumtlve [SIC], for 

whIch damages" some combmatIOn of Defendants IS 

lIable 

n Compl ~~ 110,114,122,127 -PlaIntiffrequest 

attorneys' fees and declaratory relIef pursuant to FOIA 

and/or under SC Declaratory Judgments Act" 

III In fact "[t]hIS feature of commonalIty defeats the 

constItutIOnal reqUIrement of a concrete and 

partlculanzed Injury "ATC South, 380 SCat 198 

C PublIc Importance ExceptIOn - recognIzes that "standmg IS not 

InfleXIble and [It] may be conferred upon a party when an Issue IS of such 

publIc Importance as to reqUIre ItS resolutIOn for future guIdance" DavlS 

v Rlchland County Councll, 372 S C 497,500,642 S E 2d 740, 741 

(2007) 

3 
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1 ExceptIOn allows standmg to be conferred "wIthout requmng the 

plamtlffto show that he has an mterest greater than other potential 

plamtIffs" Id 

2 "The key to the publIc Importance analYSIS IS whether a resolutIOn 

IS needed for future guIdance, [and] It IS thIS concept of 'future 

guIdance' that gives meanmg to an Issue whIch transcends a purely 

pnvate matter and nses to the level of publIc Importance" ATC 

South, 380 SCat 199 

3 SLOAN CASES NOT APPLICABLE (see below C(5) also) 

"For a court to relax general standmg rules, the matter of 

Importance must, m the context of the case, be mextrlcably 

connected to the pubhc need for court resolutIOn for future 

gUidance" ATC South, 380 SCat 199 

a ResolutIOn of PI am tIffs grIevances are not necessary/needed 

for future gUIdance 

1 Challenges Severance Agreement between Preston and 

former CouncIl Members 

11 PlamtIfrs grievances are petty when compared With 

other cases m which pubhc Importance exceptIOn 

applied - Compare degree and/or magmtude of 

public Importance m Sloan cases v present case 

111 FIrst, each of these cases were declaratory Judgment 

actIOns whereas Freemantle IS seekmg monetary 

damages m addItIon to declaratory relIef 

• Sloan v Greenville County, 356 S C 531,590 

S E 2d 338 (Ct App 2003) - challenged 

County bIddmg procedures 

a MultI-mIllIon dollar sums at stake 

b Often repeated process 

4 

I FUTURE GUIDANCE -

WIthout resolutIOn the County 
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would stand to waste mIllIons, 

adversely Impactmg taxpayers, 

the bIddmg contractors, etc 

c Mandated procedures (mmistenal act) as 

opposed to personnel decIsIOns 

(dIscretIOnary act) - Immumty for latter 

• Issuance of hospItal bonds Bazrd v Charleston 

County, 333 S C 519,511 S E 2d 69 (1999) 

a PublIc Importance - "[T]he Issuance of 

hospItal bonds clearly Impacts a 

profound publIc mterest-the publIc 

health and welfare It IS hard to 

conceIve of any greater socIal mterest 

than thIS one" 333 Seat 531 

• LegalIty of a governor's elIgIbIlIty for mIlItary 

servIce Sloan v Sanford, 357 S C 431,593 

S E 2d 470 (2004) 

a PublIc Importance - "The ehgibilIty of 

South Carolma's governor to serve m 

thIS State's hIghest elected office IS at 

least as Important as the proper fundmg 

for a clImcal hospItal for MUSC" 357 

SCat 434 

b FUTURE GUIDANCE - needed blc 

pertamed to permISSIbIlIty of Governor's 

actIOns EspeCially when those actIOns 

have potentIal lIfe threatenmg 

consequences 

• VIOlatIOns of statutory bIddmg reqUIrements of 

state agencIes Sloan v Dep t of Transp , 365 

S C 299,618 S E 2d 876 (2005) 

5 
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IV Issues m these cases had much wIder sweepmg 

ImphcatIOns and effects upon a great number of people 

In other words, resolutIOn necessary for future 

guIdance 

V Piamtiff seeks to collect money for hImself, and 

mvalIdate a severance agreement - comparatIvely tnte 

and localIzed 

4 Even If Court confers standmg to Piamtiff under exceptIOn, 

Freemantle stIll cannot proceed agamst mdividual Defendants m 

theIr mdiVIdual capacIty 

a PlamtIff challenges the County's actIOn m entermg mto 

contractual relatIOnshIp WIth Preston He asks that contract be 

declared VOId due to the manner m WhICh Preston and the other 

mdividual Defendants entered mto the agreement 

b No mdividual councIl member had power to contract on behalf 

of County WIth Preston 

c South Carolma Taxpayer standmg cases do NOT mvolve 

mdividuailegislators 

d Plamtlffs m those cases challenged actIOns of the entItles or 

gov't offiCIals m theIr offiCIal capacIty 

I Sloan v Dept ofTranp365 S C 299,618 S E 2d 876 

(2005) 

11 Sloan v Sanford 357 S C 431,593 S E 2d 470 (2004) 

III Sloan v Greenvllle County, 356 S C 531, 549, 590 

S E 2d 338, 348 (Ct App 2003) 

IV Beaufort County v Trask, 349 S C 522, 563 S E 2d 660 

(Ct App 2002) 

V Bazrdv Charleston County, 333 S C 519 (1999) 

VI Crews v Beattle, 197 S C 32 (1941) 

6 
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5 SLOANCASES NOT APPLICABLE, 

a Cannot proceed agamst Defendants m their mdlvldual 

capacity 

b Defendants m their official capacities Immune from liability 

(see Immumty section mfra) 

D Statutory Standmg 

1 SC FOIA § 30-4-100 allows any citizen to brmg a cause of actIOn 

for vIOlatIOn of the statute however no FOIA vIOlatIOn has 

occurred and therefore Plamtlff cannot gamer statutory standmg 

vlaFOIA 

a AdditIOnally, to the extent Plamtlffhas alleged statutory 

standmg Via FOIA such standmg IS further precluded by Rule 

12(b)(8) SCRCP 

III ACTION BARRED UNDER RULE 12(B)(8) SCRCP (MEMO PG 7) 

A 12(b )(8) prOVides actIOn should be dismissed If "another actIOn IS pendmg 

between the same parties for the same claim " 

1 Plamtlffnames Preston, Anderson County, and mdlvldual 

Defendants all as defendants 

2 Complamt seeks to mvahdate Severance Agreement granted by 

Anderson County to Preston, and to hold him along With mdlvldual 

defendants hable 

3 Anderson County v Joey Preston, C A No 2009-CP-04-4482 

pendmg m the Anderson Count Court also seeks to revoke 

Severance Agreement 

a Plamtlffs SUIt duphcatlve m this respect 

4 Anderson County case mvolves same substantIve Issues raised by 

Freemantle and mvolves the true parties m mterest 

5 Therefore, even If Plamtlff afforded standmg, claims should be 

dismissed per 12(b)(8) SCRCP 

7 



IV PLAINTIFF FAILS TO MEET THE REQUIREMENTS OF RULE 23 SCRCP 

(MEMO PGS 7-8) 

000027 

A Rule 23 establIshes prereqUIsItes for plaIntIff seekIng to brIng a class 

actIOn - Before class certIfied court must find 

1 Class so numerous that JOInder of all partIes IS ImpractIcable, 

2 There are questIons of law or fact In common to the class, 

3 The claIms or defenses the representatIve partIes are typIcal to 

those of the class 

4 RepresentatIve partIes WIll faIrly and adequately protect Interests 

of the class, and 

5 The amount In controversy exceeds $100 for each class member 

6 ComplaInt seeks to InvalIdate Severance Agreement granted by 

Anderson County to Preston, and to hold hIm along wIth IndIVIdual 

defendants lIable 

a PlaIntIff dId not define class 

b Only offered general deSCrIptIOn of "all those SImIlarly 

sItuated" as hImself 
r 

C Before a class actIOn SUIt can be certIfied, an IndIVIdual or 

group must have standIng to brIng the actIOn Owens v Magzll, 

308 S C 556,419 S E 2d 786 (1992) 

I PlaIntIffs lack of standIng precludes hIm from 

prOCeedIng WIth any putatIve class causes of actIOn 

8 



V PRESTON'S EMPLOYMENT CONTRACT AND SEVERANCE AGREEMENT 

(MEMO PGS 8-16) 

000028 

A Plamtlffs claIm "Preston's contract was not bmdmg on the current or 

future county councIls" (Compl ~ 66) 

1 Assume assertIOn based on Pzedmont Publzc Servzce Dzst v 

Cowart, 324 S C 239,478 S E 2d 836 (1996) 

a However precedent mapplIcable to present case 

2 SC ConstItutIOn and Home Rule Act Supplanted Common 

Law Regardmg the Power of MUnICIpalItIes 

a SC Const , Home Rule Act, and Cowart case Itself compel the 

conclusion that the common law prmclples discussed m 

Cowart simply have no applIcatIOn to Preston's contracts 

which were entered mto pursuant to Home Rule Act 

Cowart - apphed Newman and held appomtment or 

removal of pubhc officer governmental functIOn that 

cannot be Impaired by employment contract extendmg 

beyond the terms of the members of the local governmg 

body Such a contract IS not bmdmg on successors to 

the local governmg body 

11 Newman exceptIOn - "where enablmg legislatIOn 

clearly authonzes the local governmg body to make a 

contract extendmg beyond ItS members' own terms" 

• Note Newman decIsIOn pre-Home Rule Act 

• Note - Cowart dealt with special purpose 

dlstnct, not county council 

b CowartlNewton Prmclples Do Not Apply to Home Rule Act 

I Common Law Prmclples of DIllon's Rule 

• A mUnICipal corporatIOn possesses and can 

exercise the followmg powers and no others 

First, those granted m express words, second, 

9 
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1 

those necessanly or faIrly ImplIed m or mCIdent 

to the powers expressly granted, thIrd, those 

essentIal to the accomplIshment of the declared 

objects and purposes of the corporatIOn, not 

sImply convenIent, but mdispensible Wlllzams 

v TownofHlltonHead,311SC 417,421,429 

S E 2d 802,804 (1993) 

• Ct of Appeals decIsIOn m Cowart mvolved 

faIthful applIcatIOn of DIllon's Rule 

• For reasons below court's adherence to DIllon's 

Rule m Cowart not mstructive here blc a County 

operates under entIrely dIfference set of rules 

II ConstItutIOn of 1973 and Home Rule Act Abrogated 

Dillon's Rule as to the Authority of CountIes 

• SC Const Art VIII § 7 - "ProvIsIons of thIS 

ConstitutIOn and all laws concernmg local 

government shall be lIberally construed m theIr 

favor" (Home Rule Act same language § 5-7-

10) 

• Anderson chose CouncIl-AdmInIstrator form of 

gov't followmg Home Rule Act 1975 enactment 

• Under thIS form of gov't Home Rule Act 

prOVIdes "The council may In Its discretIOn 

employ the administrator for a defimte term. " 

• Home Rule Act abolIshed DIllon's Rule m SC 

as to counties 

a "ThIS Court concludes that by enactmg 

the Home Rule Act , the legIslature 

mtended to abolIsh the applIcatIOn of 

DIllon's Rule m South Carolma and 

restore autonomy to local government" 

10 
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Hospltailty Ass'n of South CarolIna Inc 

v County of Charleston, 320 S C 219, 

225-26,464 S E 2d 113, 117-18 (1995) 

• Home Rule did not affect special purpose 

districts such as the one at Issue III Cowart 

• "Home Rule applIes only to countIes and 

mumcipahtIes, not specIal purpose dIstncts " 

EVIns V RIchland County HIstorIc PreservatlOn 

CommlsslOn, 341 S C 15, 19,532 S E 2d 876, 

878 (2000) 

c Even If Cowart Apphed, the Home Rule Act ProvIsions 

Supply the Necessary Authority to Contract under the 

Newman ExceptIOn 

I In thIS case, Home Rule Act expressly authonzes 

admmistrator contracts "for a defimte term" SC Code § 

4-9-620 

• General Assembly dId not grant such authonty 

to speCIal purpose dIstnct m Cowart 

11 Accordmgly, If Court finds, contrary to controllmg 

precedent, DIllon's Rule stIll applIes, the Newman 

exceptIOn would also apply 

• Under Newman exceptIOn through power 

conferred by General Assembly to CouncIl 

under § 4-9-620 CouncIl could enter mto 

contracts that bmd subsequent councIls as long 

as they are for a defimte term 

III Defendant recognIzes Home Rule Act does not contam 

language statmg that a contract can extend beyond the 

terms of a partIcular counCIl 

• Such language unnecessary 

11 
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• PrIor to Home Rule, there was no need for 

legIslatIve authorIty to hIre someone merely for 

term of the members of the governmg councIl 

• Accordmgly, If § 4-9-620 read as lImItmg any 

appomtment to the terms of the current councIl 

members, It IS superfluous 

• Lee v Thermal Engmeermg Corp, 352 S C 81, 

94,572 S E 2d 298,305 (Ct App 2002) ("We 

presume that the legIslature dId not msert Idle 

verbiage or superfluous language m the statute 

Each word, clause, sentence, and sectIOn of a 

statute should be gIven meanmg ") 

• LimItmg mterpretatIOn would also VIolate 

constItutIOnal and statutory language that grants 

of power to countIes be mterpreted broadly as 

possIble to mclude any fairlY-ImplIed powers 

VI PRESTON HAS IMMUNITY FROM SUIT (MEMO PGS 16-19) 

A Preston has Immumty from lIabilIty for discretIOnary actIOns 

1 S C Code Ann § 15-78-60(5) protects gov't entItIes and 

employees from lIabIlIty for losses resultmg from "the exerCIse of 

dIscretIOn or Judgment by the governmental entIty or employee or 

the performance or faIlure to perform any act or servIce whIch IS m 

the dIscretIOn or Judgment of the governmental entIty or 

employee" 

2 DiscretIOnary v MlDlstenal ActIOns/Dutles 

a DiscretIOnary when the gov't entIty or employee proves It 

actually weIghed competmg consIderatIOns, faced WIth 

alternatIves, and made a conscIOUS deCISIOn based upon those 

12 
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consIderatIOns FaIle v SC DeptojJuvJustIce, 350 S C 315, 

330 (2002) 

b MlDlstenal when It IS absolute, certam, and ImperatIVe, 

mvolvmg merely an executIOn of a specIfic duty arIsmg from 

fixed and desIgnated facts Id 

c DIscretIOnary actIOns protected or Immune from SUIt so long as 

actor IS not grossly neglIgent RIchland County v CarolIna 

ChlorIde Inc, 382 S C 634, 677 (Ct App 2009) 

3 Powers and Duties of County AdminIstrator 

a The duties of publIc offiCIals are generally classIfied as eIther 

mmisterIal or dIscretIOnary, for purposes of determmmg 

dIscretIOnary ImmUnIty under the Torts Clams Act a duty IS 

"mmisterIal" when It IS absolute, certam, and ImperatIve, 

mvolvmg merely an executIOn of a speCIfic duty arIsmg from 

fixed and deSIgnated facts, whIle a duty IS "dIscretIOnary" If the 

government entIty [or employee] proves It actually weIghed 

competmg conSIderatIOns, faced wIth alternatIves, and made a 

conscIOUS decIsIon based upon those conSIderatIOns Fade, 

350 S C 315 (2002) 

1 All of these dutIes mvolve some degree of dIscretIOn 

and none contam absolute or strIngent procedural 

reqUIrements or mandates 

11 County Admmistrator's actIOns therefore, dIscretIOnary 

(rather than mmIsterIal) and Immune from SUIt except 

upon showmg of gross neglIgence 

b PlamtIfftakes Issue WIth dIscretIOnary actIOns of Preston and 

CouncIl Members 

1 However practIcalIty m the name of gov't effiCIency 

mandates government offiCIals be able to exerCIse 

conSIderable amounts of dIscretIOn to effectIvely serve 

the publIc 

13 
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11 WIthout such llwnumty government entItIes and 

employees would be paralyzed by fear of htIgatIOn 

4 Preston has Immumty under S C Torts Claims Act 

a SC Code § 15-78-10 et seq "exclusIve remedy avaIlable for 

torts commItted by a governmental entity, ItS employees, or ItS 

agents, except where the conduct was not wlthm the scope of 

official dutIes or constItuted actual fraud, actual mahce, mtent 

to harm, or a cnme mvolvmg moral turpItude" 

b SC Code § 15-78-70(c) also explIcitly provIdes that the entity 

for whom the employee IS actmg be named as the party 

defendant, not the employee himself 

c Anderson County IS a named Defendant m this matter 

d If PlamtIff granted standmg, and allowed to proceed, Preston 

and the mdlvldual Defendants should be dIsmissed pursuant to 

SC Torts Claims Act 

e No allegatIOns agamst mdlvldual Defendants that mvolve 

actIOns outsIde their official dutIes or Preston's role as County 

Admmlstrator 

f As such Torts ClaIms Act mandates they be dismissed as a 

matter of law and that the County be substItuted as the proper 

party 

VII ALLEGED VIOLATIONS OF SOUTH CAROLINA FOIA (MEMO PGS 19-21) 

A Parliamentary IrregularitIes Cannot Invalidate Contracts and the 

Issue Represent a NonJustIcable PolitIcal QuestIOn 

1 PlamtIff attempts to obtam declaratory Judgment that Preston's 

Severance Agreement washs "vOId because It was sIgned, prepare 

and agreed upon m VIOlatIOn ofFOIA's reqUIrements of open and 

honest government" (Compl § 109) 

14 
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a If any such procedural mIssteps occurred they cannot serve to 

mvalldate the Severance Agreement 

2 NonJusItlcable PolItIcal QuestIOn 

a NonJustlcablIty of polItIcal questIOn IS pnmanly a functIOn of 

the separatIon of powers Baker v Carr, 369 U S 186,210-11 

(1962) 

b Doctrme excludes from JudIcIal reVIew those controverSIes that 

revolve around polIcy deCISIOns, legislatlve procedures, and the 

lIke, WhICh are commItted to the halls of the legIslatures South 

Carolma Publlc Interest FoundatlOn v Judlczal Merzt SelectlOn 

Comm , 369 S C 139, 142,632 S E 2d 277,278 (2006) 

c Bradshaw v Anderson County, C A No 2009-CP-04-00491 

1 Argued by other taxpayers that Anderson County 

resolutIOns were passed contrary to the procurement 

code and potentlally m vIOlatIOn ofFOIA In that case, 

thIS Court found that It IS Improper for the JudICIary to 

referee procedural dIsputes m order to resolve 

allegatIOns that councIl actIOns VIolated FOIA 

11 [T]he Court finds that It would not be approprzate for 

the Court to Slt as m effect a parllamentarzan for the 

County Counczl revlewmg each of ltS motlOns and 

commlftee appomtments See South Carolma Publlc 

Interest FoundatlOn v The Judlczal Merzt SelectlOn 

CommlsslOn, 369 S C 139, 143,632 S E 2d 277,278 

(2006) (lithe courts wIll not rule upon questIOn WhICh 

are exclUSIvely or predommantly polItIcal m nature 

rather than JudICIal ") Also, It IS undIsputed that each of 

the resolutIOns at Issue passed by two thIrds of the 

CouncIl members present and votmg SectIOn 

2-38(c)(5) of the Anderson County Code proVIdes that 

"[n]o advance notIce of such mtroductIOn of an 

15 
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ordmance or resolution shall be reqUIred If so approved 

by two thIrds of the members present and votmg " 

(Order of March 26,2009 at 15-16) (emphasIs added) 

VIII CONCLUSION (MEMO PGS 21-22) 

A Taken m lIght most favorable to Plamtlff, the Complamt faIls to set forth 

allegatIons agamst Preston and other mdlvldual defendants WhICh would 

entitle Plamtlffto relIef 

1 DIsmIss per 12(b)(6) SCRCP 

B All actIons of these Defendants taken pursuant to respectIve duties as 

CouncIl Members and Preston as Admmlstrator 

1 Immumty ShIeld 

C Plamtlff falls to adequately establIsh standmg 

1 ConstItutIOnal- no partIcularIzed mJury m fact 

2 PublIc Importance ExceptIOn - resolutIOn of Issues would not offer 

future gUIdance 

a Does not rIse to level of publIc Importance 

3 Statutory --- no FOIA VIOlations, therefore unable to gamer 

standmg VIa statute 

D ClaIm should be dIsmIssed pursuant to Rule 12(b)(8) as there IS currently 

an actIon pendmg before thIS Court that concerns the same Issues, mvolves 

proper partIes, and seeks nearly IdentIcal relIef 

16 
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STATE OF SOUTH cARo~tNA 

-.- r .... --' ,.>-

r I 
IN THE COURT .oF COMMON'PLEAS 

- 1 

I , 

COUNTY OF~DERSON , 

- j - - ~ 

, RIchard Freemantle, mdivIdually ana on C A No 2009-CP-04-4S28 # ~r 

behalf of Inmself and all others -s.tiilliarly 
sItuated, 

- , 

I 
,1 

Pla:r.rrtiffs, 

[ - l 

II 

, j 

Joey Preston, ui hIs offiCIal cal,aCItIes and 
mdlVldually, whIle the Adnllrustrator of 

I ' Anderson County, Anderson County, a __ 
pol~tlcal subdIVISIOn of the State of South 
Carolma, Anderson County' CoUncIl, the ~r 

" ' legISI(!tl,:,:e and_executIve body of-Anderson 
County,'Ron WIlson, 10 hIs Offi~CIal ' 

-capacItIes and 1OdIvidually, BIll McAbee. 
I~ m his offiCIal capadttes ahdimdividually, 

Larry 9r~er, 10 his officIal ~apaCItI~S_ an,d 
mdIvldually, MIC~1 Thompson, m his 
officICll dlpacitles and iildlVtdually,~ - -­
Grace Floyd, 10 her offiCIal capaCItIes 

I I I I 

and mdividually" 'c::: 

, , 
Defendants 

I 

:; 

'-
~ -

~ 
r I }I 

MEMORANDUM IN-SUPPORT , --

OF DEFENDANT'S 
MOTION'TO DISMISS ~ 'r ,"d 

, 
I 

J -

I _ I 

[' 

-', 
,I 

i 

- r 

I FACT AND PROCEDURAL BACKGROUND 

~ 

~-

I --.L _ ;:O--"'--r - '1 1 >--

J The Pla10tIfffiled SU1t on November 16,2009 agamst'the above-named Defendants, 
: I 

- ,I -

, 

, , 

Joey Preston, the former County AdmmIstrator for~Anderson County, Anderson County-, 

CouncIl and Anderson County' ThIs actIon anses as 'a challengeC-to the duly elected 
i r - - -

.f CouncIl's 'Y-0t~ an~ legIslatIye actIon m favor of a Severance AgreemeJ?t between the-County 
I I _' I __, ,~ ~- - _ !- r 

- , and Joey Preston Dunng all tImes relevant to thIs actIOn, the Defendants WIlson, McAbee, 
[; - , - - 1 - I -
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Greer, Thompson and Floyd were members of ~e Anderson County Counctl The PlamtIff 
i - '1-'-

alleges-that Ithe votes- of these mchVldual CouncIl Members m,'favor of the severance 
, ' 

, I 1 , I ' 
agreement VIOlated therr fidUCIary dutIes to the County an~ seeks j:o hold them personally-

J:;; _ - ~- - ~ - --
,-

j 

hable 1 The Plamtrlf also I makes allegatIons I of Impropnety m: other actIons of these 
~ 1- J I ~ I _ 

- - 4 --

Defendants" whIch the PlamtIff alleges damaged hIm as a taxpayer m Anderso"D. County~ 
- - '11\' , T 

L I 

\ II I j 

Preston filed, a trrnely MotIon to PISffilSS challengmg the PlamtIff's standmg and 
1 -~tJ=- _ _ -r - _-...----.-

I - .j.. I 1 

assertmg vanous other defenses addressed below , 
1 I 

~ , 'I r 

-~ _ II - ApPLICABLE LAW AND ANALYSIS 

I I " 
, I ' 

I 
A PLAINTIFF LACKS STANDING' J 

- ~ ~ J~ - ~ 
~ ......- - - l -<. - I 1..- ....... 

A piamtIff mUst have standmg to mamtam an actIon Joytlme Dzstrzb & 
, , 

I ' '} , "f 

Amw.ement Co, Inc iLv State, 338 8 C 634,639,5288 E 2d 647,649 (1999), Blandon v';:. 
- ,~ ! - -f::: "- - ~ " 1< , ~ ,1 - - -

I 

Coleman, 285 S C 472, 475, 330 S E 2d 298, 299 (1985) See' also Brock v Bennett, 
,I l I ], 

'- _ ( _ --" 
313 S C 513,443]8 E 2d 409 (Ct AppL 1994) (Standmg IS a fundamental reqUIrement for -= 

~ , r 
,I 'I I 

r J 

, I I ' -
mstItutmg an actlon, and no JustIcIable cOlltroversy IS presented; unless the pIamtlff has c 

~ t _ _.... - -.::::: ..-11 { _ t I -,-,' 1":J~ _ ~ -:: +--; -=-=- - t! t.1i 

t I, 

stanchng to Imamtam the actIon) Standmg may be acqwred (1) by statute, (2) through r I 
I I II I II I I t 

I ~ I ± I L _,- -,.. I 

the rubnc of "constItutIOnal standmg", or (3) under the "publIc Importance" exceptIOn _-
'- _,.,... L -I-- - f:3

1 
1 ~ 

l - 1 1 

ATC South, Inc, v Charleston County, 380 8 C 191, 66~ S E 2d 337 (2008) In tlus 'case 
" I _ r ,_ , r _ 

_ .::....~....r:j. _..4--=_ ..... 
RIchard Freemantle (he,-el1fafter "PlamiIff' or ~'FreemantIe") brought tlns actIOn m hIs 

, , , 

alleged cap~cIty as' "a_CItIzen, reSIdent, taxpayer, and tegistere~ elector of ~4erson 
I, j> r - 1 'I - -

i r I 

County, South Carolma" (Compi ~ 3) Under the facts and CIrcumstances of the case, 
j 

_ 1 _ 

none of these capaCItIes afford Freemantle adeqUate standmg to mamtam the causes Of 
,-- I I 1 I I 

- I ' 

------------;-, _ j"- ~ i t _ _ ~ '""::.~ 
t - - _.f.-.- >-I -.. 

1 The final vote on the Severance Agreement was actually five m favor, one opposed, and one abstentIon 
According to Roberts Rules of Order and CoUnty Ordmance, a vote m abstentIon IS conSIdered an 
affIrmatIve vote CounCIlman Robert E Waldrep Jr, who abstamed, has not been named as an mdlVldual 
party to tlllS S,!lt ~ 1 - ':C l. -

'r - , I 
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-

I' 

->. ...,......... - - ""-1 T -

actIOn agamst Preston or the mdividual Drfendants, and therefore the Complamt should 
I 

I ~ ~ ! I I I 

be dIsmissed Broc! v B~nnett,,313 S C 513,519,443 S E 2d 409, 413 (Ct App 1994) 
I _ '+'11 ,..... L ...... _ 

-'- _1 ~ _ _ - - -=.-+ 

(Once IS It detenmned that plamtIffhas no standmg, the court must dIsmls(the actlon) 
I 

, 

The pnnciple of standmg under the Constitutlon remams "an essential and 
I I -' .... i T 

l' =- --t-;,. ...... ..,. -- ........ -.-- I - 'c! .r -t- I.... ....... t 1 

unchang10g part of the case-or-controversy -requrrement of ArtIcle III" -LUjan v 
, i 

l I I I 

, , Defenders ojW,ldlzje, 504 U S '555,560 (1992) In South CarolIna "[a] party seekIng to _ 
I _ '":l..,.....~.:J.,. l:....=- I I ...... -' =_ I-i- - --:... -:I. """I 

__ - ~ I-. - --+ -t......... - ?r 

establIsh stai:ld1Og~must prove the rrreducible constltutlonal mmimum of; standing ~' 
J -

~ ~ 

~ 
~ ~ 

-

r 

" 
I 
I 

, , 
'I , l -

"I ' 

1, "I 
I 'F .... I 

Sloan v Greenwlle County, 356 S C 531,549,590 S E2d 338,1348 (Ct App 2003) 
-=J .) ! r, _ -, 

The Umted-States1 Sup~e~e;:Court has'" ~stabhshed ~ three-parti te-st-fo:J{~ofi~tItutIOnru i ~ 
I: II 

standmg 
,J 

, 1 

[' , 
~-:l ±' - ~ i-t ..... 

- Fust,- the'piamtiff must4 have suffered an "mJury 10 fact" - -an mvaslOn ~f a 
,legally protected-mterest whIch IS (a) concrete and particulanzed, and (b) 
"actual or tmmment, not 'conjectural' or 'hypothetIcal ",' Second, there 
, + I " 
rIPust be _ a '_c~usal c~nnectlOn !be~een the !!lJury and ~~ _ co-"ndllQ! 
complam~d of=--the-1OJurY has to b~"'frurly trace[able] to the ~hallenged 
"actlon of the defendliril:, and not 'the result [of] the mdependent action of 

I I I I 

some thud' party not before the court" ThIrd, It must' be "lIkely,'" as 
, r 

, opposed to merely _"speculatIve," that the. 10Jury will be "redressed by a 
, d U ",.,... - ~ J - ---.::: '1..I,-

} favorable ~C~~!OIL t~l _ !r' , "-" } I ~1 ' ), ,_ 
1 1'~ 1 , 

LUJan, 504 U S at 560-61 
" r< 

r ~ 'ttl...u t 

An mdIvidual cannot mamtaIn an actlOn- WIthout estaphsfung thai 'they have ~ - -
1 ~ _ i 1 "-I 

I ! I I I I I I 

personally suffered, or wIll lIkely suffer an lllJury that IS particular'as to them and not one ," 
I I f I I } 

I..... -}~,:l {" ! t ! 

_ mfucted upon -the general publIc An mJury that ~IS Ico!,IlID.on ;0 all does~noFprovide 
- t - I - ~ + C _ - ~ ee' ' ~ I ~ ['t-

adequate grounds for a plamtIff to mamtam smt In fact "[t]lus feature of cOInmonahty 
1 ' 

, I, [I , ~_ 

' __ defeats t~e const:t,u~onal r~gwrelIlent of rEt cOQcJete ~d partlcull!nzed _ IllJur)r," and "a f 
j '-) 1 -f -;& ':J 

-; i 

'" taxpayer lacks standmg when he suffers m some mdefImte way m common wIth people I 
, 

~ 

- gene.rally '~-fi.TC South, Inc, 380 SCat 198,669 S ~ 2d at 341,'See Sloan v Greenvzlle --
r- c:c - t f _ _ _ f _ _ ~ 1 ~ __ - ~ _- ,I 

'1 1 , II 

" 
,I J __ 

-
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County, 356 S C 531, 547, ~90 S B 2d 338,' 347 (Ct App ',2003)(A taxpayer may not 
r - ,......., 1 - - - r..:t::'"-

I I _ r - -.-, -

mamtam an actIOn agaInst goveriiment officers when he or she has "no specIal mterest I I , 
I I 

'and [therr] only standmg ls"the exceedmglyl small mterest of a general taxpayer:'), 
I ' 

, ~ I ~ - ~ I! 

lflorence Mornmg Ne}1ls; Inc ,1? Bldg _ Comm, n oj the-Czty &_County oj Florence, 265 ~ -
...... l r"- - ~ 'r -.+ 

S C 389,398,218 S E 2d 881, 884-85 (1975)(A pnvate cltlzen cannot test the validIty of I " 
I 

I II I 

leglslatlve actlon unless he or she has sustamed or wdl sustam some 1 prejudice not 
~ _ Iti - ~ - ..... 1 

- "- 1=1 

-common to the publIc from such actlOn ) 
I f- 'I, 

I I I I I I I II 

(1) Freemantle Does Not Allege Partlculanzed InjUry In Fact 
, 

f j 

Freerrt~~e, ~hethe~!!!.,'~he capaClty_o~taxpa~er, CItlz~n, resIdent, or ele~tor, falls ~~, c;- _ 

- r '"+ -=. I I 

to allege-and cannot eVIdence that he has suffered a partICulanzed mJury m fact Under 
I" I " ' 

I I I I 

I I, I " I, 
seven of the eleven causes of actlOn Plamtiff has merely stated In a summanly general, I j IT 

L, j I r 

I _ ..... - .,... J-4 - _ .,.,- -t 

fasmon that as a result of Defend~js' actlOnS "Plamf!ff!lP-d m~mber~ of theC:;class have ,~:!~-
..,.. _ -.-' I f I I I _ !-t ~_ i= T" 

- - -, ,I 
been damaged, both actual and purutlve [SIC], for WhICh damages" some combmatlon of, I' 

I , J ' '2 ..; -, 
Defendants are~lIable (Se~ Compi ~~ 70, 77, 82, 87, ~o, 93,~101) Under the remaming , ~ 

j ,.:;- 1 
..... ---'" - _ - -! ~ - l r- _ 'rl - - "T ~_ "-

causes of actIOn Plamtlff requests "attorneys' fees and declaratory rehef~pursuant to t '\ 
:l I I ;} r- I I I .,... I r I I ~ r 

, ' 'I I, ,II I I 

, FOIA and/or under the South! Carolma Declaratory Judgments Act" (See Compi ~~ 1 
II I , II 

I ,I I I I I I ~ , 
1 -

110, 114, 122, 127) The alleged mJunes or damages Plamtlff claIms to have suffered~ ~ 
]~ --.::.. + --'- -r '-'-rlJ.<- +_ -l"'-:!. 

_ )- i t t3 i '+-

due to the mdtvidual Defendants' actlOns are common to the general publIc, and that J 
-It l I 

I I r ' 

"commonalIty defeats the constltutlonal requrrement of a' concrete and partIcularIzed 
l I __ I: i j:' -I I ~ I I 

i-, _ - l, 
I ffiJury~' ATC, 180 SCat 198, 669 S E 2d atl 341 Fre~mantIe, and those "slID11arIy+~~ 
I I- - _ r J I 

11 I "0: - I I of 

SItuated as the PiamtIff" dld not have to pay more taxes as a result of the Defendants' , , 

I 'I '" I I 

~ctlons nor wer~ they otherwIse personalIY_,encumbered bYrth~m I If any adveEse effects 

- j 1 

1 
, , 

2 ThIS does not mcIude what could be deemed the 12th cause of actIOn, "Class Action Alleganons" under , 
whIch no partIcular damage or illJury IS alleged. See Compl ~ 128 32 , 

I I I , 

, , 

4 
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f I I II 
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, 
I , " 

I ' stemmed from Defendants' actIOns, they were borne by the publIc In general Therefore, 
- -..... r 1111 :j...j-... _ 

I - r' - ~ -
PlaIn4ff has faIled jo establIsh "the prelImInary and essential -element requlfid for-- - ~ -

consntutIOnal standIng 
", 

; Not 
, 

(2) PlamtIff Does Allege Any ExceptI~on to the Standmg 
ReqUIrement - p , 

L r.:f _ , ~ -
" ~ -., - - , ,~ -

~, - , -, , , 
Courts of thIs State do however, allow for an exceptIOn for parties proceedIng m 

l , 

II 
I 

theIr capaCIty as taxpayers or members of the general pubbc to establIsh standIng , The 
I - + 'i - .... --

'" I - - - - " 1 - - -r ~ -=- - - p~ ~ 
"PublIc Importance" Exc~ptl:0_n re_cog~zes that "standIng IS not mfleXlple-arid [It] Jt1ay~be~ - _ ~ , 

1- IT j- f - "-

conferred upon a party when an Issue IS of such pubbc Importance as to reqUlre' Its 
, I 

I, I, I 
resolutIOn for future guIdance" I DavIS v RIchland County Counczl, 372 S C 497'J 500, 

-. f .{ 1 1 ~.- .,.r 1 u:.. 

642"§E2d 740,'741 (2Q07) III m~~~es-whIch fall WIthIn th~~~e~lm of the ~6~~~~Qn~ 
I II I I I I -1 

I I I I 

standIng may be found "WIthout requmng the piamtiff to show that he has an Interest 
I I 

, , I 

greater than other potennal plaIntiffs" ld JUStIC~ KIttredge recogruzed ill ATC South, 
I [ ...... 1. - ;:: -r-:t! ~ I r- t t 

I - - - _ r _ _"" I ,_ ~ 1 - _ • r-T!: I I) _ --

"[t]he key to the pubbc Importance~ analysIs IS-Whether a resolution IS needed for future~ 
-[ ':jJ I _ I 'rT 1" 

gUldance, [and] It IS thIs concept of 'future gUIdance' that gIves meanmg to I chI' Issue 
I I 1 I I I 

I' I' f I' II J I , 
I I I .,... I 

whIch transcends' ,a purely prIvate" ~matter and rIses to the level of publIc Importance_" 
j Ii- -=--~ - \... -I- - - i 1-': - -

,.,. rt-::;: I;, j-r'- +'" - t., 41 ~ :t+ I'i - 1 I .,... I r' _~ -'+ -t.,.,1 --'-_ 

ATC South, 380 SCat 199, 669 S E 2d at 341 For example, the exceptIOn has been 
I I I ~ 

I' I 
I ' , , II I 

apphed to declaratory Judgment actIOns concernIng the Issuance of hOSPItal bonds,' the 
'I I 

l I _ I' ,e I' 

legalIty of a governor's elIgIbIlItY for mIlItary serVIce, and vIOlan0l!s of statutory blddmg - -
I -- j t ~ ~ 

_ _ -_.,. +- - r f I ~- ... ,:4...,. 

requrrements of state agencIes See Bmrd v Char,Zeston County, 333 S C 519, 511 
, ' 

Ji'l 
S E 2d 69 (1999), 8,loan v Sanford, 357 S C 431,593 S E 2d 470 (2004), Sloan v Dep't 

I, 

f " ofTransp ,365 S C 299,618 S E 2d 876 (2005) ,. i 
-i--.. __ J _...- __ 'i ::L ... -

L t 

1 ~ ~ t 

, I I In the case at hand no "future guIdance" can be gleaned from a court order findmg 
, r I, I I 

that Defendants' actIOns were somehow Improper PlaIntiff IS attemptmg to lllvahdate a 

, 
I ,I 

I' 
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1 I I 

Severance Agreement between Preston and former County COUncu Members wlth1whlCh 
L ~ .... _ _ - - rI) 1-

_ he ~ does no~ !lgree If the Court declared the Agreement VOId, Its holdmg could not 
-, I I 

I I - 1 

proVIde any "future gUIdance" of publIc Importance Such a holdmg would fau to offer -, ~ 
, I I I 

I - _ _ - -__ ~ - I __ ~ _ _ _ 

, anyt1ung of sul:fstance to-the pubbc; and would operate only to tne detninent of Preston 
, I 

c' I -

Therefore JUdICIal resolutIOn of the PlaIntIff's allegatIOns falls to rIse to a le~el of publIc 
~ 4- r~ I_I -I- _t.,l"_-_ I _ 

Importance ~ tOl JUstIfy applIcatIOn of the standmg exceptIon -Th~ proper forum for 
I , I I I I ' 
I I 

resolutIOn of the PlariltIff's grIevances lIeS-In the votIng booth, not the court house r'> 1 
I 

t... .,:r.. - I) - t I ..- J I - I -~ 
Even If thIs Court were to confer taxpayer standmg upon the Plamttff, It would stlli 

- r _ r -
- I o.'j.- - j ) j-

not allow Freemantle to proceed With a clrum agaInst Defendant Preston ill lus IndIVIdual 
~ _ _ IJ ~I --'-> ..-- t "1-

- < I~ - I 

capacIty The PlaIntIff's ComplaInt amounts to a challenge of the County's actIon m-
I 11 I ~ r 1':::; r ~ - -t;:; ''1 - - - r -=- ~ 

, ", r 

elltegng Into a con!rac~ relat1~mslup With the former CO)lllty a~§trator J'he PlaIntIff 
I - I I i 

I I -L ~ _ 

asks that, the" contract be declared VOId due to the manner In wluch Preston and theothei-, 
I "I I I ~ IJ ~' _ J 

-~ ! - ,"- ~ 

IndiVIdual Defendants entered mto J the agreements However, none of the mdIVldual 
f 

_ _::: -!: - I _ 'f J-. ':1--' - -
! - - _ t 

defendants had the power to enter mto a contract on behalf of the County as mdIVlduhl 
_ 1 ~ J I - I _ J _ _ __ ,cI~-

.... ..- -: I ~ T f I -'-t 

councIl members Rather the Council Members had to act collectIvely _as the" Anderson _ 
Ii }....-..". It t ~ - -1 1 ..,.,-

" 
r -

" I County CouncIl, not _as mdIviduals Notably, the taXpayer standmg cases fr~m South- ~ I 

I I ~ 1 I I I I I ~ I 

I f+' It I I }-

Carolma do not mvolve mdividualleglsiators ,The PlamtIffs ill those ~Cases Ichallenged the 
I , 

t 1 J t + 1 I- .,..... -.... _ - ..,....1-

- actIOns of the entItIes or govenlinent OffiCIalS m theIr lofficial capaCItIes I See Sloan v 
I I " I 

, ~ - j-

FrIends of the Hunley, Inc, 3691 S C 20, 630 S E 2d 474 (2006), Sloan v 'Department ~f 
, ' ~ - q - ~ ~ -.::"! -~-
, I I I I I , 

TransportatIOn, 365 S C 299,618 S E 2d 876 (2005), Slqan v Sanford, 357 S C 431,~593 
_ - - , - f 1 - ~ 11 

S E 2d 470 (2004), Sloan v GreenVIlle County, 356 S C 531, 590 S E 2d 338 (Ct App 
I 

< 
I _ _ _ 1 I ....... 

2003), Beaufort County v Trask, 349 S C 522, 563 S E 2d 660 (Ct App 2002), Bmrd v 
I _ -.+ ~ ..... \ _ _ 

Charleston County, 333 S C 519,511 S E 2d 69 (1999), Crews v Beattie, 197 S C 32, 14 
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, _ 1 

S E 2d 351 (1941) Here, the PlamtIff seeks redress from Preston and the other Defendants , 
~ I ~-~ 

-

m theIr mdIVIdual ca'paCltIeS -There IS slIDply do authonty for thIs 
~. 

The proper defendant , 
- ~ ,- -

for any taxpayJr challenge would be the-County, not the mdlVIdual defend~ts 3 
" I I 

~' I - , 
THE ACTION SHOULD BE BARRED UNDER RULE 12(b )(8) SCRCP -

-"-11 I i 
B 

I I I " 

,Rule 12(b)i~ of th~ South Cardhna Rules of CIVIl Procedure provIdes _that)ll- -- , 
,I 

, , I 

actIon should be rusInlssed If "another actIOn IS pendmg between the same partIes for the 
- .... -- ..r -= ,.... '-- f J 1-- - - - -. -

'r I , 'I, -
same clrum" In the present case, the PlamtIff names, Joey Preston, Anderson County, and 

,.... _ I _.::...... ..,._ _ +l - - "4 _ _ - "'!.II - -, .... 1 .r _ ~ ... ,} ..... -----

IJ I - t 

the mruvldual Defendants, all as defendants m thts case In essence, the, Plamtlff's 
" -, I 1 - -j :::: =--' 

Complamt s~eks to uiido the' Severance Agreement granted by Anderson f Co~tyJ to Jo~y 
I - I ,1 

-'- 1.L-. j>-l:.L... _ -1-""'" ..w.. _ u..._ 

Preston and to hold Preston, aiong With the mruvldual defendants, hable to fum personally 
I J : I I I t 

for thelf votes m favo~ of the Se~rance A~eement The ~aSe of Anders~n Cou~ty v Joey ,..r f -
I I' I 1 

J 

Pre~on' and the Sou~~_Caro,lzna_~etlrement System, C A No 2009-CP-04-4482, wfucklS 
, I 

r I 

pendmg m the Anderson ~COuntyl Court of _Common Pleas, also seeks lo-revoke the 
~ 1- _ H _ - -1: -. - 44jl - t .... - ;ti'J t 

I , 

Severance Agreement, granted to Preston The Plamtrlfs SUIt, m this respect, IS duphcatIve 
, " -l -'t,::::- 2,j J- i) I - " - - - ~, -, 

I " i I 
The Anderson County case mvolves, the same substannve Issues raIsed by the Plamnff and 

1 1] -::. ~...... - ..... '"'" 
_ -t.,l 1.- 4,..L: I rr lJ t,....... I"'" ............ 

mvolves the true partIes m mterest, Therefore, even If the PlamtIff were granted standmg 
, _' _ 1 I - ') " _ I _ 

.... _- ...... j-f -+ .... ,.,. L -.:::' -+:rf- _ ..- .,.....>- - ! 

- for thIS-SUlt, all bf1:u-s clrums-should be dlsInlSsed pursuant Rule 12(b)(8)~ SCRCP ~ 

" , 

I 

" 

I I , J 

C 
_ - J '-- I ..I-

_ PLAINTIFF FAILS TO MEET THE REQUIREMENTS OF RULE 23 SCRCP 
I ' II 

,I , f 1 i '''-

- Rule _23 -of the South Carolma Rules of CIVIl Procedure ::;estabhshes the' 
, I 

, ' 
, I I " ,I 

prereqUlSJtes for a plamtIff seekmg to brmg a class act19n _ B~fore a class can be certIfied, 
- ~ - ;:::;-' - t ! ~ f- -

, 

a court ~ust find that (1) the class IS so numerous that J omder of all partIes IS lIDpracncable, 
- _ f -.::.. t _.t .... ~ _ J _::_-

1 
j I! j f I 

3 South Carolma Freedom of lnformatlon Act (FOIA) §30 4-100 allows any cltlZen to_brmg a cause of - _ ~ ~ 
~ - ,- :r-~ - -1+ ':l - -

action for vIOlatlOn of the statute, however no FOIA vlolatlon has occurred and therefore Plamtlff cannot , 
garner statutory standmg VIa FOIA AddItIonally, to the extent PlamtIffhas alleged statutory_standmg via' 
FOIA suc!). standmg IS furt~er-pi~cl!!ded ~y Rule 12(b)(8) of the Sputh CarolIna Ru!esofClvtl Pro'ce~ure as 
addressed mfra' -, I I, 'I 

I I I 

'I;" -
j -~rT 

I 

I _ ~ 
~I I 

I, 7 
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I' , J~ 
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T ~ I; 1:1:- II =-
(2)- there are questions of law or fact ill common to the class, (3) the clauns or defepses -of 

- l..:t I ..., - I 1 I ...,. -

- I I I 

the representa1:J.ve partIes are tyPIcal to those of the class, (4) the replcsentatlve parties Will 
1 I I" I I i 

I , 

II I I 

frurly and adequately protect the mterests of the class, and (5) the amount m controversy 
, I 11 I 

I I I 1 

exceeds one hundred dollars for each member of the class SCRCP 23 
,1 

'r -

I ::: ~ J
L 

r - L ...--r- "h_-

Plamtrlf dId_noCdefme whaf group of mruvlduals for whom he seeks to speak:-
_ - 1 r1 ...... ...- _ =-- _ - q l-.1... '- --: r"" +J.,...:q+ ---, 1_~ 

-".jf ~ '- I ,_ _ _ -'T-~ 

beyond the general d~scnptIon of "~l t1!ose slmllarly, sItlu!ted" as hunself Wghouf more-
./: 1 ~ - J ' 1 ............. 

I II I r 1 

mfonnatIon to IdentIfY the putatIve class, any class actIOn clrums cannot be pennItted to 
1 I ' I 

I I , 
I I I I 

proceed AddItIonally, before a class action SUlt can' be certIfied, an mdlVldual or group 
I , , 

I l 

~!, 

.:::' 

must have standmg to bnng the actIOn Owens v' Magd/, 308 S C 556, 419 S E 2d 786 
, f 1 , 

., I I -
.,... - I I - ........... -'-.......... t 

(1992) Plam1:J.ff's lack pi standm~ on hIs mdIvIdu~1 clalll1s precludes hIm from proqe9qmgl" :-~ 
---' .-' ....., --.- tl _ .... 4= ~.{ ;:;~_~ ~ 

With any putatIve daSs tca~s~~ of ac1:J._o~ - 1 ¥ t '~1 ~ -

1...1 ..., "":t...,-

-

D PRESTON'S EMPLO,YMENT CONTRACT AND SEVERANCE AGREEMENT r' I - .. ' II 

I' I 1 ' I r 

PlruntIff asserts1that "Preston's contract was not bmdmg on the current 'or future 
, I , 

I 

,JI I 
I I II 

county councIls" (Compl ,-r 66) ThIs assertIOn IS presumably made upon the deCISIon 
ill _ I ,.r f !r .... 

l II I II -'- -'- ...., 

m pzedmont Publzc SerVlce Dist v Cowart, 324 S C 239, 478 S E 2d 836 (1996) 
tl'l-ft t 1] 1-1 i ':l 

-_ I ...,.- t.l .t"1'<i _ -+ r.,... ~ 'T i _ ,..... 

c'-! ;: - - ..... - _ .1-'1;-.............. 

I --

Howev~r, a~ dIscu~~ed belo'\Y,- thIs:cprece~ent IS Inapphcable to the c~e at h~d;~~a 
~ ~ - _ I~' ~ - - ~_ • ,14 I.r ~-

- Lj. I ! t ~ J J ..... ,:t: j-

II , 

, I 

~Preston's employment contract and Severance Agreement were::: and are bmdulg on ~ 
I 1 r I ...l I lr t I 

r III I 

subsequent County CouncIls i I 

I I I I 

The South Carolma ConstItutIOn and the Home Rule Act Supplanted, 
, ' the Comm~,n ltaw Regardmg the Power of MUnIClpahtIes 1 

" i" I ,'~, I ~l 
I """ - t I +- ~ 

(1) 

The South Carohp.a ConstItutIon, The Home Rule Act, S C Code Aru:l § 5'-7 ~1 0 
,.!- i:.- .....,..... .,.... ~ I JI 1-

- ..., - .......... '+ ~ l - _ ...... ,... _ E..;4f. ....+< 

L::: et seq, and the Cowati case Itself _compel the conclusIon that the cOJIl!Ilon law prthgIples -
_ - i T --« t't....,.-- i 

i j - I' - ~- .., _ 
dIscussed m Cowart SImply have no apphca1:J.on to Defendant Preston's~ contracts, wmch 

, 
" 

were entered mto pursuant to the Home Rule Act 
" 

I ~ 

,I " 

, , 
I '" H, 

I 1 ,~ 

8 

1 _ 

" ' 
In Cowart, the PIedmont PublIc 

, 
11 I IJ 

HI 
T 

l~ ~ <l , 
~ --" 

}< 

;; I ..::::: t f--, .... 
t_ ~ 1 
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ServIce DlstnCt (heremaJter Distoct), employed the admImstrato1: pursuant J to~ an 
__ -= 1:I'.t..... _-. 

- r :::..... - ..J.t
f
_- - _ - ,.,.. 

employment agreement entered mto 1m 1984 The ongmal agree~eI't was}or a iv,dhty 
T t, r 

, T 1,- ~ 

- I -I I r i 

year term, but provided a two year buyout optIOn The Agree!llent was later amended ill 
- I I I I II I 

1985 to mcrease the buyout term to five years In November of 1982, outgomg board 
, I , I I ,I 

, members voted 4-1 to termmate the admmlstrator Without cause and to approve an I 
, 

I II I II I I 

agreement to pay the former admInIstrator out over five years ~th an lillUal payment of 
, 

-
j 
~, 

r -'-! ! J: I I ..,. t 

i $30,000 After the new commisslo.J,!er tookJoffice, thereby creatmg a new 3!..2 ihaJonty, 
r i 1 T - I -'-.,.... ..... ~_ 

I I __ -_ - - +~ '--'" - t..... _ _ -'-...... J - "++1 J- ""'1 .... ~_ 

L they deemed the vote to approve to be mvahd because It occurred ill ~xeclJ.tlve seSSIOn _ =- -
- 3" -.- + I, ~ t - '- ...... + ........ 3:,..~rI- --+ _...., '-- _ 

1+ - ...... _ -- _ _ - J..,. f _ _ __ -.. - -'-I.............. _ 

- The new board demanded that the, admillistrator return to work and that lit rbtuin the - -_ 
1- _ -- -= r J -
I _ ~ , 

-< I - - ,.,. i "'1. - .f { (1: rl .....,.1: 

$30,000 When the adimmstrator refused, he was termmated for msubordmatIOn- F ~ 
1 - - , 
I - ,< f 

The DIstnct sued the admInIstrator for a declaratory Judgment and for return of 
I 

, 
, the $30,000 The admInIstrator counterclaimed for breach of contract Judge' Floyd 

II I II I i I I I 
I [ II 

, I' 
granted summary Judgment for the DIstrIct on all clamIs, mcludmg a determmatIOn 1hat 
I I t \) f 1- t 

, , :' r ~ I 

the severance contract was an Improper bmdIng of a future conmllSSIOn and that the 
I 1 It 

I I I .r r I ..... 

~ ii' feverapce was unenforceaple ~~e ~?~~ ,of ~ppea~s ~mned '")' ~); :' ,:' '~T:- -1=" r 

I +-'-1+ ~ --;:;.. _...... T...,. ...r J 't""...... I ~..--r+t 
J"'- I I- l: -'j - - I., - "-'-- -l 

- ~ -
~ 

~ 

~ 

I 

~ ,~ The Supreme=Court ~greed~w!.th~ ~udge Floyd ane! the C;ouft of Appeals that the- .-
I _ __"'+ +- J I '-, - - 1+1 1 .j:,.....r-,+ 1-

- ,- - f ,.t' -'- J:, ,...0 "'+ "I-

1~_ ~ - _ ~ [J l 

I case ,was controlled by Newman v ~McCullougn, 212 S C f7, 46 S E 2d 252 (19,48), al 
-

./. 1 I-./"-I +f',.l: 

, r.. ~~~- 1 t 

IJ 

-

, 

I 

1 pre-Home Rille Act deCISIon mvolvmg a mumcipahty 
I 1 j i f" II , 

, , 

In Newman, we held the appomtment or removal of a publIc officer IS a 
governmental functlon that cannot be ImpaIred by an employment contract ' ' 

, 'extendmg beyond the terms, of the members of the local governmg body 
I 1 1 I, 

fd at 23, 46 S E 2d at 255 Such a contract IS not bmdmg on the 
I , 

successors to the local governmg body 

Cowart, 324 S C 
, 

at 241, 478 S E 2d at 837 
- ~ i 

1 , - , ,";L 

~J !... tt'--l- l 

~ ....... r -+t ...... 
~- :::. , ~ I ,4 i-
- 1 

9 < 1 , 
'[ " I 1 I 

I 
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I I 
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, -

SIgmficantly, the Cowart Court went on to recogmze, "Newman allows an , 
, I 

exceptIOn, ho~ever, where the enablIng legIslatIOn clearly 'authonzes the local govermng' 
~ I t 

I - L 1 

- body t~ ~e a contract extendmg, beyo~d Its members' own tenus ~ Jd L47~ S E;2d~at 
- I - -.....,J ~ -'- .... __ w ....... ~-:-

'-' ,J - - f! T -- ~~ 

838 (cltmg Newman, 2J4S C at 23; 46 S E 2d at 255) -
1, 
I 

(a) I CowartINewton Prmclples Do Not Apply to the Home Rule Act 
, I 

, I 

'(1) Common'Law Prmclples of Dillon's Rule 
1 , , 

Underlthe common law prmclple known as DIllon',s Rule 
L., .::: -' - "'-....l '- - _ 
-'-- _ -.- _ -..- -.: ........ :(. ! -..L l; .j. 

A ~tiru~lpa! corporation po~sesses and_can exercIse the followmg power~ -- J J 

and ,no otliers_ Frrst, those granted m express words, second, those I 

necessarIly or faIrly ImplIed m or mCldent to' the powers expressly I I 
I I I I I 

granted, thrrd, those essentIal to the accomplIshment' of the declared i ' 

obJects' and purposes of the corporatIOn, not, slmply convement, but 'I 

mdlspen~Ible ii' J j 

- I 1- t ~ 11 j.,.j. -

_ ' _ I 4 -j ~ 

Wzlll~ms v Ttzwn oj H{LJonc 1f,,~ad, 311 S ~_ 417, 42~~ ~29 S-E 2d 802, 804 (1993) -
'- r - =- -....L ~ I ~ - - -_ ~+<- '-j I 'i- '1- _ _ t~..-' 1 ~ 

"t1. - 1- - '+ 

The prmclple of DIl1on's_Rule _apphed to-reStrIct the power of countIes SoUth Carolma -
i I I I I I 

I 1 I I I I I ~ 

Ports Authorztj v Jasper County, 368 S C 388, 399 n 4, '629 S E 2d 624, 629 h 4 
, I 

" , I I , , , 
(2006) I, 1 , I I 

" I , " " 1 1 I l. 
cf r ' J ,I ; I I I , I 'I j 

The Court gf Appeals' deClsIOn'm Cowart estdbhshesjhat the case mvolve~ a -_ - _ 1 _ ..,... 

faIthful apph~atIon of DIllon'; Rule ~ee pzedmont Publ Ser:; ~omm v C~~~}t~f~~9 
~ II I 1-...., ri 

I 

S C 124, 131, 459 S E 2d 876, 880 peA mUnICIpal corporatIOn IS a creature of statute and 
I I I I I 

I I I I II 

has only the powers expressly granted It, those whIch are necessarlly or faIrly lmphed In 
, 

I j -I- -.j.., 

or mCldent to the express p~w~rs, or.!h-ose powers es~entI'1' to th~ accomplIshment of It~ 
- t 

~ 

purpose") aff'd o_n other grounds, 324 S C 239,476 S E 2d 836 (1996) For the-reasons 
-

- , T 

below, the court's adherence to DIlhon's Rule m Cowart IS not mstructlVe here because a 
, 

" , I County operates under an entIrely dIfferent set of rules 
, ' 

, 
1j _ 

1. ". 

, , 
, 

, I 
I , , , , 

-, 

I r 

, I 10 
,I 

, , 
I r 

H....f I t 
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(11) 

, 
_- --'- r'"!t +--.:'- 1::'1:;':;;. ...... - -

The ConstItutIon Nf ~973 and The Home RIde ~Ac1 ~b~ogated 
DIllon's Rule as fo the ~uthorIty of CountI~s _;:--,".:: "-_ c ,- ~ 

~ 

_ >-- ~ ::-..t- _ i -I _ 

In 1973, the South CarolIna ConstitutIon of 1868 was amended WIth the hew 
~ 11 "1 

1 ' ~ J, I 
ArtIcle VIII, provIdmg for the transfer of government powers from the legIslative 
, 1 , 1 

, l 

det'egatIOns to the counties and mUnIcipalItles See S C Const Art VIII § 7 ArtICle VIII 
I I I " ' 

, 'I I ' I 

contams the follOWIng rule of constructIOn that IS antIthetical to the notIOns of DIllon's 

Rule 

~L 

i ..... I I 

I I 
I ~ I rl I t 

, l f 

- If' t( 
_ .::: ....... -f In;j.1 

~ The prOVlSlons of thIs ConstItutIOn and -all laws concermng loctal-,_:: J =- I 

_ 'government s!:!alt be lIberally ~con§trued_m theIr favor Powers, duties; and s·~- ~~f 
-'- _~ _ J - -I t .... 

responsIbl~tIes granted local govepunent sl!bdlVISIOns by tins ConstitutI?n~;:~~:?"~ -f 

-and by taw.. slfall mclude those trudy Imphed and not prolubIted~ by-thIs ~ ;:i ~ -::.. 
ConstItutIOn : ; , 

r 
E 

l ~I" 
f'" , 

, 1 
, , S C Const Art VIII, § 17 , I I "', 

, , , , I I "f ," 

The Home Rule provlSlons of ArtIcle VIn were not self executIng "Although the" ' 
I' 

I I ',' " ' 
'I 
I I General Assembly WdS reqUIred to Implement home rule, [the] new ArtIcle VIII 

I I I I 

I I III I I I I I I I I 

essentially left It up to the General Assembly to deCIde what powers local governlnents 
"~, I 

I1II I I I -+' I 

, 1 I should have Actmg under thIs a~honty, the General Assembly enacted vanops..,statute~,-::. 
~ ~..- - - - - ....... Ip, ~:1 ~ I ~ r I~ I 

,I ~ ~ fJ - ""h~~ 'rl 
- regargmg the-powers_ ot countles and mumcipalItIes~' - Hospzta[zty-Ass,n":.o!1South ~ 

~ i - -_ - - - _.::: cr:: ,~ :: - - - _ ,_L - - ; 1/ - ,-- 1 ~ ~ -
;.r - -_ - J., ! ? .... I~ 1- ..,. 

j! J:Caro!ma, Inc v County of Charleston, 320 S C 219, 225-26, 464 S E 2d_llL3, 117-18 
~ 1 ~ -

I , 

, 
, 
I, 

II 

-, I 

r (1995) 
~11 

1 I 1, 
The General Assembly enacted the Home Rule Act of1975 Of the van'ous,fomls 

, I J j 
, , , 

'of government offered to the countIes, Anderson County eventually chose the' Councxl-' 
" , 

> [ 
Adm1ll1strator form of government Wllson v Preston, 378 S C 348, 352, 662 S E 2d J 

I I I ! I 
II I i 1 ) I 

580, 581 (2008) Under thIS form of,goveniment, the Home Rule Act prOVIdes -
l' ,,, 

f l, , 

, I 

~ I - - -,--! 

The councIl shall employ an admmIstrator who shall be the admInIstratIve ~ 
, 

~ , , 

- head of the c~unty gQv~rnm~nt and_ shall be responslb1e :f9r the ~~_" ~t ~ 
- adrrWllstratIon of all the departments of the-county goveI1lIlleiit whIch The~ , 

_ ~ _ --=- - _ ..... ~ :r ..-+ -f I - - - ~:r- - _-'--1:.
1-: 'j....rt ~.fl; ...... .t"'--' T 

- - -->.-.- r...,..., r -I - .... _.::- "'-:!: ~ ~l-..-.. 1"1 

,, , 
- 1 4 

11 
, I 

J , 

, "' , 
, "I, I ' 

- r-'1 

t J I l 
, 1 

, J 1, til f 
i ! I 
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, r 

councIl has the authonty to control He shall be employed With regard Ito 
hIs executlve and adInlIllstratlve qualIficatIOns only~ and -need not be a ~, ' 

I I ... ~ T ;Ie,... 

reSIdent of _the, county at _the tune of hIs employment-=c ~ The' term -+ of t - }J, ~ 
employment of the adnumstrator shall be at the pleasure~ofthe coUncIl and t 

...,..... ~ - ~ '""'T - _ ... ~t ..-

_ he shall be entItled to such compensatIOn for hIS servIces as the coUncIl i ~ I = 
_....1 - ..,.. -.- - - -,-- - i .... 

= - may determIne The counczl may, m lts dlscretlOn, employ - the' ~ 
- adrYllnlstrator /0'- a defimte term If the -councIl de!ermmes tQ-.xemove the -

- r 

L county ~1D!s!rator,-he shall be gIVen a wrItten statement o(the reasons I~L: 
alleged for'the proposed removal-and the -nght to a heanng j:hereon at a ~ .r <tt'~ 

I ..... t _ _ - I I-

pubh9 meetmg of the councIl -Wlthm five -days after the notIce_of remQval " '" "-- , 
IS ,dehvweCl to~ the a~IDlrustrator he may file WIth the coun~ll_a Wp'tt1n ~ ",'- ,'c ", 

request for a publIc hearmg ThIS heanng shall be held at a councIl 
meetIng not earlIer than twenty days nor later than thIrty days after the ' , 

I , 

request lSi filed The adIDlrustrator may file With the councIl a wrItten reply 
, I not later than five days before the hearmg The removal shall be stayed 

I pendmg the deCISIOn at the publIc hearmg 1 , , 
I' 

I 

S C Code Ann § 4-9-620 (emphasIs added) 4 

, 

I I , 

I ' The Home Rule Act abolIshed DIllon's Rule m South CarolIna ,a<; 'to countI~s 
I I , 

I" 
III 

I' 

W,llzams 311 S G at 422, 429 S E 2d at 805 ("ThIs Court concludes that by enactmg the 
I 

I, i f 

Home Rule Act, S,C Code Ann § 5-7-10, et seq (1976), the leglslaturej1l?-tended to l'l 
I I p..+,- ,.,. I +'- t ~ I + 

I "I f I j , 1 'II ,- " t ,~ 

abolIsh the apphca~on of DIllon's Rule In South CarolIna and restore autonomy to-local' 
I ' t - ¥- ii' 11 t 

j , I ~ .f I........ :I ...:I 
j - --I ~ ...... 

government "), Hospztabty Ass'n of South Caroima, Inc v County of CJ;prieston, 320 
1 _ ~ - .-iF 1- l't 1 

[ j 
~ !'j -1.1- +' J I I, .£.ttl 

1 ..... ...., _-r 

- SC 2l9,225n 4,464SE2dl13,117n 4(19-95) ~ ~~, ~ 
J _ iTT" -r..... - i- oj. '+ 1 t _ ....... 

.j. It: ~J; .... "" - -=- -_ - - _ _ - _ ,.......:r -., +< +-< It ~ ..- '-'l-. ~ 
The Home Rule Act dId not, however, affect speCIal purpose dIStrIcts, suchTas the I ~ 

- "I ~ - ~ - - - - - -- ~ - ~-
.--== .... tJ~ iu iit.-,- - -t"""" 1.,-.-:: 

II ~ I! _ --'- --=.... ~ --r- :;::::- 1..,... .r.1-..:r.,± -'+1;-

::one at Issue In Cowart Evms v Rlchlsmd County H,stone PreservatlOn CommzsslOn, 34,1" ,H~ -I 

II + I} II .:l (1: }. I ~f.-...,. T .... T ..... '1" 1- 1 ..... -I --., 

l I 

,4 ~ :;' Pursuant to Its statutory authOrIty, Anderson County enacted the followmg Ordmance I t I 
'I I'., { , 

No employed offiCIal other than the admmistrator WI}] be appomted to- a 
I 1 "tenn" of office or have a contract of employment, fonnal or mformaI r [ 

or by operatlOn of law, establIshmg such "tenn" of office No "tenns 
of employment" WIll be construed as a contract of employment for a 

jill I 
I 'tenn' ofloffice, except m the case of the county admmlstrator Every 

county employee other than the admmlstrator IS an employee "at will 
'of the county 

I " 

Anderson County Ordmance § 2-136(b)(3) 

I 
II 

~ 

., 

,I 
1 t 

1 
,; , 
~, 

,1 ~ 

;::- , 
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1 1 
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.f" I Ii 

, i 

""11 

\' 

1 1 

l 

r 

, ' 
t 

, I' 

- , 
1 1 

t 

, , 



" 

r 
t 

, , 

, 
, II 

, 
, , , 

, l 

4 

~, 

" 

" 
000048 ' 

,- , 

S C 15, 19, 532 S E 2d 876, L87~ _(2000) ("Home Rule apphes ~nly !o counTIes and 1 

+ _ t..~ .,., - _F_ "'-- __ 
1- _...... -' '-, 

l 'munICIpalItIes, not speCial purpose dIstricts"), See Id n 7 '(overrulIng D W Flowe & 
r I 

I' 

Sons v Chnstopher Constr Co, 326 S C 17, 482 S E 2d 558 (1997) to the extent It 
, ' 1 I ~ 

, 
1 - , , 

Impbes Home-Rule _apphed to ~peclal purpose dlstncts) -The prInciples of Artl.cle VIII 'Of .' 
-..,.. - -+> - - ~_~ r- - I e- - - -. - .- - - - 1 J - 1 

the ConstItutIOn, the Home Rule Act, and the applIcatIOn of'the Anderson' County Code 
I, ,I 

" 

of OrdInances sImply were 1 not at Issue I~ .cowart See S C Code Ann § 4-9-8i> 5 
.... - .,... r ~ ...L. --' :~ ..:c. _ i _ ..... l"" ..... 

AccordIngly, Cowart IS not-~nstruCtIve-alld thIS Court should be gUided solely by -the ~ ;: 
- I -, '1 

" I I 
, consTItutIonal and statutory prOVISIOns that actually apply , 

-I _ 
I I I r t I ~ oj e-' l 

(b) Even If Cowart Apphed, tbe Home Rule Act P!"ov~lOns~Supply the' 
~ Necessary r\uthorIty-to_Contract under th~jVewman Excephon =~ --- ., 

- _ I ;- -, I - , t 

, -t 

The specl<l;l legIslatIOn, authonzIng th~ hmng of the ~dmmistrator, In Cowart IS ' 
I , 

materially dIfferent than the legIslaTIon under whIch Anderson County contracted WIth j -

~ ~~ _-~l"r~:::-::c I _~,t--_-l 
"+ ) ~ =- _ - - -.-; J _ ~ '=r - _ r I I - -'- - .<.-1 1_ -~ -..-

Preston In Cowart, Act No ;I, 1 839-of 1972 amended Act 389 of 1955 a.Ii~ prOVIded, In 

, 
, 
J 

I, , 

11 

5 
" ' TIus sectIOn prOVIdes 

-t I -,.>.- "'!-t - f 4""-

" , 

...... ~ J - T -'tI If' --,- ""'l _ t _ _ i t --! 

_The -prOVISIons of thIS ,chapter shall not be construed to devolve any addItIonal powers 
j [' I=' r ...J J - -'- ~ 

upon county i counctls With regard to publIc servIce dIstncts. speCial purpose dIsJncts. 
water and sewer authontIes, or other pohtIcal subdIVISIons by whatever name deSignated, 
(WhICh are m eXIstence on the date one of the forms of government prOVIded for m'this 
chapter becomes effectIve 1m 1a partIcular county) and such polItIcal subdiVIsIons shall 
contlnue-l to perfgnTI theIr statutory functIOns prescnbed m laws cre~tmg sucll dIStf1(~tS or -
authontIes except as they may~be modIfied by act of the Gener~ As~embly. and any such _ -_ 
act which' dIssolves If dIS~ICt or absorbs Its functIOn entIrely wlth~ the county -
government ,shall prOVIde that such act shall be effective only upon approval of such 
abolItIon or absorptIon by favorable referendum vote of a maJonty of the q~al'fied 
electors of the dlstnct votmg m such referendum Upon the dIssolUtion of any dIstnct - , r 
wlthm a county anQ. the assumptIOn of Its functlO,n by the county government, the county 
shall talce tItle to the prgperty of th_e dIstriCt and assume all of ItS debts and obhgatlOns 
.whIch shall be retrred by charges _or _assessment of taxes-~m tpose areas of the copnty 
receIvmg benefits from the facIlItIes of the dIstrIct, prOVIded, however notwlthstanamg 
any other ptovlSlon of law when any county councll under eXIstIng law IS authorIzed to 
appomt members to the govemmg body of a publIc or speCial serVIce district or a water 
resources ?P~ISSIon wlthm the county and such goverrung bgdy by resolutIOn drrected 
to the 1 £ouncil requests 'a change III the sIze or manner _ m <WhICh members of such - _ 
goyerrung)odyare seiected,-the councIl may by ordmance effect such ~h~nges and the 
councIl actIon shall have the full force and effect of law from the effectIve date of the 
ordmance 

f , 

I, 

,I 
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relevant part "[T]he c])ImmSSlOn' may ~[s]elect and\. employ ~a fire chIef or 
~ TT"" t _ _ 

eqU1valent offiCIal " (S C Act No 1839 of 1972 § 4(h) In tms case, the H-ome Rule 
, 

II " 

Act expressly authorIzes admimstrator contracts "for a defimte term" S C Code Ann § 
',I I I I ' 

4-9-620 The General Assembly granted no such authonty to the specIal purpose dIstrICt 
, , ' 1 " I ": 

I" 

m Cowart Accordmgly, If thIs Court found, contrary to controllIng precedent, that 
- 1 " , 
r- f _ ,j II = _ 

.., ........ 'i: I -

_ DIllon's Rule stll1 apphes,Jp.e rexceptIOn recogruzed m Newman and Cowart also would 
~ '-,- - --;:: it..""" ,.....+- I _l!'- ..., --

Ii .... +'- - - - ........ .,.... -

apply Even thIs apphc~tIOn of non-c-ontrollmg-Iaw would allow n-efendaiits to -entjr mto_ -
- -+'- 1. L_ L _ - -I -I -;t' --- - ....., 

I I ,I I 

f _ '- r r11 I ~ ,..,...-!_ 

a contract With Preston that' bound subsequent CouncIls per th~ INew11Jan exception, as 
j 

" , 
, I long as they contracted for a defimte term 

, I " 
, 

,I , ' 

Preston recogmzes that the Home Rule Act does not contam language statIng that 
'I 

, ' ,I 
6 ' , 

a contract can extend beyond the tenns of a partlcular councIl However, such language 
I I _, 1 

l 1- J tr.-.:r 1:j i _ _ ~-

IS not necessary under t1!ese clfcum~tal!c~s Pnor to Home Rule, there was no neeil for_ a 
.,..:t~ .I.- ........ -r-- =t+1 J joI.,.", f ~ _ -..... .;r 1 - _::. 

- -_ "=.. ~ I _ ~.L-: _:: .-H- L--+ ..- - _ :j J 1--">- L 1_1_ -::. - _-- -~ ----.-

-~ - ~~ _" I! l~glslatlve authonty t~ ~e sQ.meone~merely for the term of the meV!-ber~ _~ftJ:1~ gov~rlun~ -
- -~ I' " ~ _ ~ + j ~ _ - i-- ,1- -'0 _ 

- body AccordIngly, If Sectlon 4-9-620 was read as lImItmg any appomtment to the terms 

" 

:tJ I I .,.- .jn-
l 

_< I 
, II 

I 

, 
1'1 

" ' 

I of the members of the govermng body, It IS superfluous 
I I III I II I I 

,I 

Tills I Court sho-uld not read 
'I ' 

, , , 
statutory language In a manner that renders It superfluous I Lee v Thermal Engzneermg 

, 1,1, ' I 
I I I I 

t I II I I I 

Corp, 352 S C 81, 94, 572 ,S E 2d 298, 305 (Ct App 2002) ("We ~resume that the 
I ~ I I I I I I 

~ 

legIslature dId not m~el1: Idle verbIage or sup~rfluou~ language In, the sta't1!te Each ~ord,-
_ ~ -: l - cl _1- ~ - _ _ ~ -, _ -~ -

I _ -_"'-"'- 1-r,. 1 

clause, sentence, and sectIOn of a statute should be gIven meamng ") ~-

'I , 

-r .>- _ -- _ _ _ -~ -=11 ~-'+ t- _ - _ _ 

, M 
When mterpretIng a statute, courts must presume the legIslature dId not 

j r 

Intend to do a futlle ayt, ~roctor v Dep't of Health and Envtl Control, 368 
S C 279, 311, 628 S E 2d 496, 513 (Ct App 2006) The legIslature IS 

presumed to Intend that Its statutes accomphsh sometillng State v Long, 
, 

6 See Cowart 324 Seat 241,478 S E 2d at 838 ("Newman allows an exceptlOn, however, 
where the enablmg legIslatIOn clearly authOrIzes the local governmg body to make a contract extendmg 

, beyond Its members' own tenus") (cltmg Newman, 212 Seat 23,46 S E 2d at 255) - , 
I --

j 

14 
J:., 

!- I' r J 
" I , i 

, , 

;:; t-l 

" 

, L 

, I 

1 ' 

I -
1, 

I III , , 

, ' 

II I II , 
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363 S C 360, 3~4, 610 S E 2d 8_09, 812 (2005) "A statute should be so 

l , 

" J 

construed that no word, clause, )~ntence, provIsIOn or parf shall ~oe-_ - ~ - -
rendered surPlu~age, or supeffiuous- "Matter of Decker,=:322 S C ~2l5,--= ~- - -
~19,:l71 S-E~2d 162, 4§3 (1995)(cIhng 82 C J S Statutes_§ 346) ~ee plsf} ~ -=~- _ -=-

Pzke v S C Dep't of Transp ,332 S C 605,618,506 S E 2d_516, S23 (Ct -=- _ 
f -- -- _ 

App 1998), affd as modified, 343 S C 224, 540 S E 2d 87 (2000) _ _ -~ 

! I 

r ,_ 

State v, Sweat, 379 S C 367, 377, 665 S E 2d '645" 651 (Ct App 2008),cert granted 

, March 1,9, 2009 
, I , 

, , 
" ' 

, ' , 
A lumtmg mterpretatton of SectIOn 4-9-620 would also Violate both the 

I I I I I 

constltuttonal and statutory requIrements that grants of power to Anderson County be 
, - -

, 

mterpreted as broadly as pOSSIble to mclude any frurlY-lmpiIed'powers 7 

r I -

i Fmally, any argument that such words are necessary would essentlally be graft~g 
~ !! - t, , - - - ~ -=- _~ _ -- _ _' _I 1 _~' "': ': - ~ _ _ ec-=- _ __ ~ _ 

_ ~ words of l~mItatlOn ~n~o the st~tu..!e (1 e ::as long as such te!;ID does not exceea the length- -.:.::-
....,. - 0+-:: ~ J 0..\. 0+ ~ A -- ~ -=- -=-- _ - -= -'- ...,....- i jl.r

l 
--I rl-.....- - - - - _ - .- -.<-- -

-:: gf the term qf mdividua! councll_1!lembers") "[T]h~ wcidsrof the statUte m,!s1oe givell 

,-, 

1. ~ ~ .., I J I -f _-
I - ~ l I ~ -

theIr 'plam, and ordmary meamng ~lthout resortJ?g to ,subtle or forced construc1ton to 
, ! - - -

II 'r I 

, lImIt or expand the statute's operatIon" MUnIczpal Ass 'n of South Carolzna v AT&T 
, , I, ' I 

" I 

Commc n a/Southern States Inc 361 S C 576,580,606 S E 2d 468,470 (2004) (cuzng 
, ' I , , , 

, , 
Hztachz Data Sys Corp v Leatherman, 309 S C 'I ~4, 178,'420 S E 2d 843, 846 (1992», 

, , ' 
1 , ' I, 

see, ~ g Bryant v CIty 0/ Charleston, 295 S C 408, 411, 368 S E 2d 899, 901 (1988) 
I, I I ' : I "I 
I II ' 

, 
1 

I r 

II Il I 

, 
1 

+ t 7 ~ [" S C Const A:t ym § 17 ('1ne prov;~Ions of this_ CO~StltutlO!l and all laws conc_eril1~g 
_ local g~ve~e_nt shalL be lIberally construed m theIr favor ~owers, duties, and responSlbIlItIes gr~~d 

~ local government subdIVISIons by-thIS ~ol!stJ.tut!on and by la~ shaltmclude those fairly UnpIled -and DOC 
- ,:' pr~hiblted by tins ConstItutIon "), S <;! Code Ann - § 1 9 25 ("All cou~tIes of the State, m addltlOn_ t5 ~he 
~ ~ powers conferred to their speCIfic form of government have~ authonty to- enact resQlutlOnsD and -=-

I ~, ordmances, nof InConSIstent WIth the ConstJtutlOn and general law 'of thlS State, Includmg the exerCIse of 
- - l - - -

, 
I 

these pow~rs In r~IatIon to_ _ order m counties os respectmg any subject as appears to them necessary and -
proper for the convenIence o(countles and good governmqnt In them The powers of a county mu-st 
be IlIberally construed In favor of the county and the speCIfic mentIOn of particular powers may not be 
construed' as IUDItIng m any manner the general powers of countIeS "), I -

I II I 

'f 

Il
r 

, " 
15 , 

, , ' , I 

)1 I I 

" 

" 

, 
I 

, - , 

, " 

L I 

" 
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- -p , -

I - ~ ~ I "i - ~ L i~ ~ 

(reJectJng Imphed::additIOnal reqUlrelllents-to -annexation powers -~here statUte dId r!:of-~ ~ 
_ r _ _ "-

~ - - - 8 
contam, words of llIDlU!tIOn) 

j r 
~ I 

I­

I I 

I In sum, PlamtIffhas no vIable argument that DIllon's Rule or Cowart apply where 
-t 

I 

controlhng authonty clearly establishes otherwIse Under that controllmg authdnty, 
I I 

I 
I I I 

council had the power to contract WIth Preston for a defimte term and bmd subsequent 

I 

County CouncIls for the duratIOn of that term I~ 

II I I I t'- I 1- ~ 

PRESTON HAS IMMUNITY FROM SUIT 

(1) 
...d ~ l.... - --

Pre~ton has Intmumty from LiabIlIty for DIscretIOnary Actions 
-'--........- -+ !-If:j. l 1j ~ - ..-

f 
I 

~~~ 

GoveInmelltal entItIes= or ~~mployees are protected from- ha.bIlIty for losses-t 
I) ..... ,.,., 

r - I '- 1 { - I -

resultmg from "the exerCIse oLdiscretIOn I or Judgment by the governmental entIty or 
- - ~ 1 -f ,/1 1 

1 I - )1 1 I I j I r r I 

employee or the performance or faIlure to perform any act or servIce wlnch IS m the 
I I I 

qiscretIOn or Judgment of the governmental entIty or employee" S C Code Ann § 15,-
I I II I I I 

I I j 

j 78-60(5) As the statutory language mdlcates, government employees enJoy Immuruty I 

I I I! I 

I I I I -I I 'T rl ..,. 

I, from personal habIh!y when the1:: aCtI~n~~r~ "dIscretionary" r~ther_than "mIrus~enali ir J 1 

I I 
- _ -." ~ f II - _"" 

II The dutIes o~ publ~c- 0'o.ffiCl~l§, iare ~ general~y classrf!ed a~-=-eIther mmlstenalJ I ~ ~ """"'::. '=-

I 1 I 

or dIscretIonary, for purposes of determIillng -dIscretIonary )mmuruty I _ ~ ~-" 
I - -t..... ....... - ~ 1 -f ~L..I 

under the Torts_ Clams~ Act !'l duty IS "nurus_tenal" when It Is-absolute!::'L ",'-::'f:;; :: 

certam, -and Imperative, I~yolvmg merely an executIOn of a speCIfic duty I I, ~ _ F --

ansmg from fixed and_deSIgnated facts,'whIle a duty IS "dIscretIOnary" If' ~ 
I I 1 ... ~ ':"-

the government entIty [ or employee] prov,es It actually wetghed competmg I ' 
I I I I I L 

I I __ ~ ____________________ __ 
I' 

III 

I 
" I I 

I 

Recently, the court relterated I 
II I 

I' II 
I' I 

I I I I I I 

'The cardmal rule of statutory constructIon IS Ito ascertam and effectuate the mtent of the 
legIslature" Bayle v South Carolma Dep'(' of Transp 344 S C 115, 122 542 S E 2d 
736 739 (Ct App 2001) Under the plam meanmg rule, It IS not the courts place to 
change the meanmg_ of a clear and unambIguous statute' Id "Where the statute s 
language IS plam and un~mblguous, I an,d conveys a defmlte meanmg, !he rules of __ 
statutory constructIOn are not n!le<:ied and j the court has no nght to Impose anotheri 

I I meanmg' Id at 122, 542 S E 2d at 7)9-40 "What a legIslature says m the text of a ! 

t statute -IS conSIdered the best eVIdence of legISlatIve mtent or wIll ' Id at 122 542 S E 2d ' L r :, -f 

, r::- ~t 740~ 'Therefore, the -courts areCibound to gIve- effect t~-the expressecLmtent of t~e ~I' _ ";:. 
~leglslature ) Id Hardee v McDowell 381 S C'445, 453,673 S E 2d 813 817 (2009) ~ '!.., H 

- _ f j 
1 

j I 

I 16 I I I 
I I f I, 

I 
I I 

~ I 
I 

I II I I I 

I I 
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II , , I 

I 

consIderatIOns, faced WIth alternatlves, and made a consCIOUS decIsIOn 
, f , 

based upon those consIderatIOns 
" t j t I I I 

I ~ I I 

Fazle v South Carolzna Dept I of Juvemle Justlce, 350 S C 315,330, 566 S E 2d 
I - .... 1 f.,. .... I 

1 I I F I 

536, 544 (2002)(mtefnal cItatIOns omItted), Jackson v -South Cm olzna Dept 0/ Cory, 
f 1 j 

- 301 SC 125, 39Q S~-2d 467-(Ct APPr1989) (DIscretIOnary actIOnS are-protected or-=--
.I' 1 4 L I 1.,-- I _ _ - - -:=- - - -

_ .L ..iT .j:_ .... "1 I:fl --' ""'f ->-T ,:t'l~..x ~ ..... _ =- -.->.._ _ - -

lnmlUne fronisuIt,,~ven If the-actor abuses rus or her siIscretIOnary powerso lo-fig as they----
.... L t -=- __ ~- _- _ 

- '- pi"" i"- ,..I 1 ........ - "::1- I=--= _ _ - -:::: _ - --
are no!, grossly p.eghgent) '~Thls -"statute-must be lIb~ally_cohstrued to llllllt lIabIlity -

_ _ ~ -=- "- :- ,~ ~ ~: 1 : ~ - H ~~ r ~ '_ - _, _ -- ~_ ~ _- _ -:: _ "- _ = -=-~ 
_ -=- Rlchland County v earolzna Chlorzde Inc ,-382-S C 634,-=650,677 S E 2d 892,-900 (Ct-

- : : + -<., ..,.. -= .t f'"~ r"- +} r r f I J""- _~ 1_ 1-...,. .,....: = +- ~ - __ - -- _ - _.: .::: 

App 2009) t -, ~, -:::':1 ,I ~ - _ - -- _-

-
1 

, ~ -! ~- ~ - ,-- -

The powers and dutI~~t: of ~ CoUItty A~nllmstrator Include, among other t4J.ngs '--
..... j I L - -

I J !;-j 1 j 11 --'- ::. - - __ 

(1) executIng polICIes, gIrectlyes"and leglslatlve actIOns of the councIl, (2) 
preparIng budg~ts f~r S'll;brllisslOn t9 the councIl and,'(3) In the exercI~e of 
that responsIbIlIty, havmg the authonty to reqUlre such reports, estlIDates, 

J 1L 

and stat1stics as the admmlstrator deems necessary from all county-
departments and1fagencH~s, (4) preparmg annual, monthly, and other 

.c "I fin 1 ~rl dm reports lor COunCI onr ances and! a 1ll1stratIve actIvIties of the county, 
1 I II 

and (5) performmg such other duties as may be reqUlred by the councIl 
" ' 

,I , 

S C Code Ann ,§ 4~9-630' , , 
" I I I I II ,I' , " I,,' III, " , 

All of these dutIes mvolve:some degree of dIscretIOn and none contam an absolute 
, I' , 

, , d I -'1', ,I' d Th C Ad or strmgent proce urw requIrement or man ate ' e ounty Immstrator's actIOns are 
I I I I II I I 

1 I I I I I ) I I 

I II, I" I 
therefore dIscretlonary

l
, rather than mmlstenal, In nature and protected from SUlt barrmg a 

I I I I 

" 1'1 I I I I" 

showmg of gross neglIgence I In essence, Plamtlff dtsagrees or takes Issue WIth the 
I ,j" I I 

I I I I j j 
r 

discretlOnary actIOns of Preston and the, counctl members However practicahty In the , 
I, 1

1
" I 11 I I ' 

name of government effiCIenCY 'mandates that government OffiCIalS be-able to exerCIse a 
, ) r 

r I j .L I r 1-1 

consIderable amount of dt~cretIon to effectlvely serve the publIc If each actIOn a 
" , L 

I' ' " j l I --
government employeb took rIsked personal hf!blhty for any losses or Injury that may 

.,.. t r I '-j _ - -

" ~ I -

res~lt, government ~ entltles J and >-employees would be paralyzed ~by; fear -of liabIlIty 
'=t- l ~ ~ I~ --

, 

l' " If 
1 

- -
l 

{ , , -

--- ---
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I ' 
" .... - ..,.. - ~ - -'- - '-r- -'- - -.-

PlamtIffs Complamt should be dIsftllssed due to the fact that absent -a showmg or-gfossC::, +-
1 - ~ -""'-1 ~ - -- i_ r--'""' ~ ~j~ ...... 

- ,.....<- t -:,,-- - - -

," neglIgence, Preston ~_s entitled to ll111l}umtY for the alleged actlOns forrm~g !11e basl~~ of -

r the Complamt 
I I 

I (2) 
I 

Preston also has Immumty under South Carolma Torts ClaIms 'Act, I 
I 

I I 

The South Carolma Torts ClaIms Act, S C Code Ann § 15-78-10 et seq, IS
J 
the 

I r 
! ) ~ I j j I I I lj .,.,. J I 

"exclusIve remedy avrulable for torts commttted by a governmental entIty, Its employees, _ 

II11 I I ! 

or Its agep.ts, except where the conduct w,~ not Wlthm the scope of o!llclalr dqt!es~ o~ 
I _ _ ~ ..:J r 

~ _ _ -_..-I '] I ~ _ :t t h .:£ 
constituted actual fraud, actual !l1ahce, mtent to harm, or a cnme m,:olvmg~ I!l0r.al -

~=- _ :: :: = ~-__ ~=-- -~ _ i;" -- 1 ~ - ~: u ~~ '_:+ ".-" , 
turpItude" S C Cod~.t\prl § § 1 ~-78-20(b), 70(b) In addItIon to common law le~sla1!ve-

I ~ _ _ _ _ _ ,....., ,..... - ............. t.... 

~ ~~ 

I - I r - 'I +1 :: ..... f 

I unmumty, Preston IS also Immune from SUlt pursuant to the South Carolma Tort ClaImS Act, 
, I 'I' " i 

I 1 I 

, specIfically S C Code §§ 15-78-60(1) and + 15-78-70 The Tort Clanns Act not only I 
I I " J 

I I I I I I 

II I I I, 
, constItutes the exclusIve CIvIl remedy ,for any tort connmtted by an employee of a I 

I I ,,, I 

I I government entIty but also explICItly proVides that the entIty for whom the employee IS 
I )1 I l r jrl l' 

I ,I I 

actIng be named as the party defendant, hot the employee hImself -S C Code § 15-78~70 r- I -
-! ~, 1- l' 

1)1 ..- '4 r ":r I 1 ..,.., ~ ...- f'- --_ 

~ I ,'I 1 ~derson ~~~~ ls~~~e~ as ,a d~:eFj,~t m ~s ~a~er Ift~e_~~m~;~l~f~~?~~~ 
~ + I :\andmg and permItted _ tQ proceed ~WI!h ~s ~ctton, Pteston and the md~JlduarDefe~c!,¥ts~~~ 

- 1 i:/ ~,..:;-'1. -.+ -:.. -'+...t.:r... 'tl_._"-I t,f 
'- } I - - - - I -f' 1:"1 l I '-- __ - - ...,.. I" *' 'E 

should be dISmIssed PJ.II'Suant Jo _the Tort ClaImS Act The ~ct prov!des that-when an" 
- -, - - "' " - - ~ I 1'_ , 

mdlVldua11S named, the entity must be substItuted as the party defendant S C Code § 15-
"1 (r 

I I I i 

78-70( c) That has been done m thIs case, With Anderson County bemg named' as a I 

: I II 
I I I I I I 

Defendant The PlaIntIff's allegatIons agrunst the mdlvldual Defendants mvolve theIr votes I 
I 

, on a personnel matter and actIons m therr, OffiClal capacIties There are no allegatIons made 
Il- I 

t r 1 J 1_ 

1 ,agamst these Defendants whIch mvolvf actions putslde ~lf role as counCIl m~mbeJ~s or .:-_' 
F ~_ I -r- l _ _ -- -->. -,-"- i-- - - ~..:r --' .1-1 1'== 

J ~-
-1- _ 

Preston's as County Ac!mID.!Sti'(ltor~ .As such, the Tort ClaImS Act mandate~ tp.atlthey be 
I"" - ....., 1;.., -' ±:.. -:;::: - - - - I:.-fu..:j:+'- -L 4- ...... ..,... 

If 

I I' , 

J.::'" ..,.. ....... -,-..."'" "*±-fu:2 _ 
-- .... ! ~-,-i __ --'r 1':1 -r $ ........ 1 ~ 

r 
T 

± 

1: + + l 

j 1 

18 
cr II I I I 

- r , 
l 

I 

" 

i, , , 
1 1, J 

1 i 

I I" 
I I 

I 
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I I Ii I I J 

dIsmIssed as' a matter of law 'and' that the County be substituted as the proper party Because 

I II r 

the COunt)lIS already named m thIs action, Preston and the other mdIvidual Defendants are 
I 

I ~ 
- I --

entItled to a ruSmIs]al-
j ~, 

1, 
- I I, 

F 
I II l 

ALLEGED VIOLATIONS OF SOUTH CAROLINA FREEDOM OF INFORMATION-AcT"; ~ 
I " I , <I 

The purpose of the South CarolIna Freedom of InformatIOn Act, S C Code Ann § 
,I 't' , , 

II "'- .j 

30-4l10 et seq, (hereznafter FOIA) IS to protect the publIc by provldmg a mechamsm for 
't I - "',j" ./. --.- - -I. ~{-'-

-I.,. I"'" - - _ 1""-~::: l., - +t- -..t - - _ -.,: .... r -'" ~ ~ -,-~ ..,.. ~- --.- i,.. -

the d!s_~losure of lllf9rrrtat1~on l'y-pubhc_ bodIes S C Code Ann §_30~4-15, BellanlY_ v _ }~~-L ~ 

, '"' I I" I J 

Brown, 305'S C 291,295,408 S E 2d 219,221 (1991) , 

ParlIamenta~ IrregularIties Cannot InvalIdate Contra'cts and The 
Issue Represents a NonJustIcable PolItical Question, 't; 

, I 

..r 11 - ~ __ 

~ fl. - ~ ,1; L _ ~ -=-_ T~ J 

~ Plamt;ff- attempts to -o?~m a -_d_ecJarato~ Ju~d~ment that Pres~,~' S Severance 2'1;-::r~ 
.:r ::."- .... J tl111 -= - - -. -

Agreement was/IS "VOId because I It was sIgned, prepared and agreed upon m vIOlatIOn of 
I ' , , 

, , I 

FOIA's reqUirements of open and honest government" (CompI ~ 109) I Nevertheless, I , 
, , I , , "I , 

"i" I, , I ' 
r I E ,1 

any parlIamentary IrregularItIes cannot mvalldate Preston's ID-ployment Contract or ~ ! 
'"::.1 J "±;T~ li- __ -I i 

-=- ...--, - ! -/ fl:, _ ----'. _- _ -1., 

Severance ~greeme?t - --Furthermore, the Issue r-r~presents a nonJusticable pohtIcaJ - t, 
- + 

I 
questIOn 

I 

, ,I 
t , , 

I I , 

I I ,', 

nonJustIcIablhty of a , 'The 

I, 

I ' , i, 

, , I 

polrhcal questIOn IS pnmarlly a' functIOn of the'~ 
" I j I,,' r ,,' 

rill 1:1: 

separatIOn of powe~s l!q,"~er,~v Carr,- 369 US 186, ~1O-11 (1962) +1 The PohtIqu '; J ; 

:::- -'- ;IT 4. -+ J 

- -. >- -= ~ ,.>- j.. ..,.... - - - it -':: - ~ -~- - ~ 

QuestIon,Doctrme excludes frQIp jUruClal reVIew those controverSIes that,ryvolve around ',~ 
, I " , - ! 

polIcy deCISIOns, legIslatIve procedures, and the lIke, whIch are commItted to the halls of 'r , , 
I , 

I , I 

the legIslatUres South Carolzna Publlc Interest Foundation v Jud,clal Ment SelectlOn , 
+ 1 I -=- ~ ~ I 

Court§ - wIll not rule on - -:, Comm, 1~69 S C 139, 142, 632~ S E 2d 277, 278 (2006) , ~ ~ 

~ _t T -=. - ..... -,'- I 

" 1 
questIons' whIch are predommately polltIcal m nature Chicago &f S Azr Lznes v~ -, , ' , 

Waterman S'S 'Corp) eml AeronautICs Board, 333 US 103, 111 (1948)' 
I 

, 
IJ , , 

, , , , , , ,1 
- r f 19 ~ 

- i 
, 

1~ 1 L 
1 ' 

I ' 
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I, ' , L' , , 
I ,t,!, -t 

j 11 1 

It was preYIOusly argued by other taxpayers that Anderson COUI).ty resolutIOns 
~ , - - I. 1 ; j f , 

~ -
.... 1........ F -.t:r -+ 

were passed contrary to the procurement code and potentIally In vIOlatIOn of FOIA- In p. 

1:.. _ _.:r __ ..... _ _ ~-..,.... ~..--'1--tr1~-.1L 

that case: thIs Couit~found that It IS ImpropeJ for- the JUdl-CIary::to:refe;ee proc~duraI~- ~ 
- _....... .--- -- -- - - -'- ..... -:r-J.j. 

_ 1:.. I ~ ..,.,., r~ :j _ - _ ~ I !--''1 ....... .tt:t= ~--- - -r- ..,...., ,.:- ...... -

rusp~tes In prder to resolve aflegatIO_nnb.at council actions ytolated FOlk +?!n B{adsht1J.1'- 1 w.: --_ 
- t f1 tl., ""I.'L -..-- _ E411,~- _ ..... -+ .f..-..I-jr,::,J-,"" J:. 

!.>.....-t.,..:lT .t -rrl-' 
I ~ -.,.,. - - - 1 re-\-.+-:t' t_ 

v Anjersofi County, C_~ - No -20Q9~CP-04-00491, cItlzens chaUengec! the lnhng.py-, 
- ...,.J- I <i r::: -..:l: - _ - - .....:r 1 i ~..,.. 'I: T T 

~ - I , c~ T 
-H I ~ - - _ - rr t,;j; 

CouncIl of an audItor and the Nexsen Proet-Iaw firm to conduct an InVestIgatIOn 1 One 
1'1 ..... l ..... F = +'- ...r ~ ,-' i 

challenge they mounted was that the hmng was not done m 
r" '11 ! l !' 

accordance wIth the , 
I , "h I f I 

reqUIrements' of FOIA because It was not lIsted on the agenda 
9 r L 

Anderson County, 
, , , 

, I , 
subm,Itt~d a proposed order, whIch thIS Court adopted, reJectlng the argument , i I 

I I II ) 

, ,I , 

i [T]he G,ourt finds that zt would not be approprzate for the Court to szt as, , I 
zn effect, a parhamentanan for the County Counczl, revzewmg each oj, zts " " 

, " motIons and committee appozntments See South Carolzna Publlc Interest 
I I I I I I 

FoundatlOn v The Judzczal Ment SelectlOn CommlsslOn, 369 S C 139"" ; 
143, 632 S E 2d 277, 278 (2006) ("the courts WIll not rule upon questIOn' "f' 1, , 

, " 'I I t 

whIch are exclusIvel)' or predommantly pohucal m nature rather than I, ' " ," 
1 1, - ,I I I r 

JudICIal") Also, It IS undIsputed that each of the resolutlons at'Issue I 1, , 
1 .... ..., 1 1'1 '-I 

passed by two thIrds of th~ Council members present and votIng Sectlon:n',' i 't '-
I: -.+ 1 -'-5,.... 1'>- .;.j 1 i 

2-38(c)(5) of the Anderson County Code provides that "[n]o a,dvance I" }-,,'I-'~' -
..........- _ t.. 4\1 f :r 

notl~e of s}l~.A ,l.I\t!g,dqctlgn o( an ordmanc~ or resolutIOn shall~ be r~q~!td ~i 'I t ~~.i;" 'l 

F I ' If so approved1b:~EtvJo thIrds of the members present and votmg II r1 
j ~ '~4 j ~ A I iT 1 1 -,-I~ 

- t+-.:r r- 1-<1 1 w. ~ ;! .... ~ -~ - :: _ ~ i- 1T'1 iii 
..... ..... I- - - - _,.r -1.- i 

(O;der of,MarcKi6,,2009 at+15-16) (e~phasls added) 10 +:: ~:" ~ + - --

I- "h.,.,.:i..,:t.... - t ~ - - _ _ _ Eo --:I: -1- -' :r::::. I r 
j- j t} I L~ 1 - =_ -'- _ _ ~~~ _ 1""- I-r ./"[,.,. LI-t J,-' -..:r 

'~lf'il1~~ Be~s pptlng that PlaintIff's F0IA related causes-of acgon~~~ sta~tory=- t f 

[.rf.j. F t1 ..r 11 - - - .:I:<. - t}"\.! r:!" rJ -.'-
1 f -:J -r '-"- ~ -'- ~ ...... .j 

creatlons~ and therefor~ the sole remedIes Freemantle may seek are prOVIded ,by statute 
1"- ..jl -f-) ~ I"'" .j 

-::: I I 1....j I [ i 1- 1{ 

Lawson v ,'so'uth' CaTio!ma Dept of Corr , 340 S C 340, 532 S E 2d 259 (2000)("[W]hen i , I 

ill I '-I I - t 
, ' i r 

a statute crea~s 1 a substantlve nght and provIdes a remedy for mfrmgement ~f truit ' 
, I' t I, 

, , ' 
, I, I J 

',9 FOIA prOVIdes that U[a]genda If any for regularly scheduled meetrngs must be posted on 
a buUbtrn board l at the office or meetmg place of the pubhc body at least twenty-four hours pnor to such 
meetmgs, , S C Code ~ § 30 4-80(a), and that "[a]II pubhc bodIes shall notdy persons or orgamzatlons" ' 
local news medIa, or such other news medIa as may request notIficatIon of the agenda of all pubhc 
meetmgs, fd § 30 4 80(a) 1 I' , ' 

I I I I 
I I 1 I I I I ~ 

10 Defendant has prOVided the Court WIth a copy of the Order ISsued rn Bradshaw v Anderson County, C A 
No 2009-CP-04 00491 I ," 

, j 

J t 
r, I 

I III 20 
I ' ~, 

~ 

~ ftt.J I 
1.1.,2" 
J J1 

r +- Il, 
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1 ' 

, 
I ! 1. I I 

J i d nght, the plamtiff IS limIted to that statutory reme y'), Doclans v Ingles Mqrkets, Inc, 
t-'- -I I 

~ J 

306 S C 496, 413 S E 2( 18 (1992) The alleged vIOlatIOn of thIs procedural statute 

i Jt I f' - -
cannot serve to InvalIdate or lvold' Preston's Severance Agreement because the statute 

~ h 

.,.. -.- j t 1--

r -
does not a1l9w such ,a remedy WIthout a statutory proVIsIOn provIdmg that a FOIA 

-;::. -r' J ::: -:j--=- ~I 't I f+- I -
I 1 'I I t~ _ ~ - _ 

vIOlatIOn can serve to VQld a c~mtract, Pliillltiff may not seek to do so -_ 
_ _= - ~;'~~:,~,~ ~ qr~ J I - _ _ _ -- -:: _ _ - _ - ___ =-_ ~ 

In sum, any~ alleged procedural deficIency cannot mvahdate~a bmdmg contracj, - -
"i";' -r.,....j "\.-

~ _ _ -f ~ _"!:.-t I y i f r .,- _ - __ _ _ _ 

nor should thI~ CgUrt address -the vague -but- purported FOIA vIO-IatIons- as such l!n_ _ __ 
- f+, ! I- j:..! ~ ....... _ 

- t +-}~ I i 1 J'i. f~"j:. -.- 1--r1 ...... ~ - ..... _--

mqUIry' Without m~~e, ~ou1d~~ol~te th~J>ohtIcal QuestIOn D~ctrme 11 

III r 'CONCLUSION 
~ = ~ ~r...... .,. t .... J- _ 

I f -h ~ - -

Taken m the lIght m'ost favorable to the Plamtlff, the Complamt falls to set forth 
~ ~ , 

!+ r +[ 1-, 

allegatIOns agamst the mdIvidual Defendants, Joey Preston, Ron WIlson, BIll McAbee, 
Itt I 

! -:::.. r 1 ..... 

Larry Greer, MichaeliThbmpson, ~'d GraCIe Floyd, wruc...h would entItle PlamtIffto 
j , 

r ;J ~ l I 
, 'f I I + t I 

rellef All the alleged actions of these Defendants were actIOns taken pursuant to theIr 
,I , I r I , 

I , 

I I I I I I 

respective dutIes as members of Anderson County' CounCIl and Preston m rus role as 
I II I II 

II I I j II I) I 
County Admllllstrator liThe PlamtIff seeks to assert a clrum as a taxpayer, CItIzen, 

II -l -I! I I I 
I I II rl r I 

re'ildent, and elector of Anqerson ~ounty, but fatls to adequately estabhsh the reqUISIte 
l , 

I 'I I 'I' I 
I'", standmg requrred to mamtam the current actIOn Further, PlamtIff's clrum should be , 

, [, I I ,,' 
" ',I I 1 r "I 

dISmISsed pursuant'to Rule ,12(b )(8) of the South Carolma Rules of CIVIl Procedure as 
I 1 j " 

~ I i j I 

there IS cUrrently an actIon pendmg befor~ thIS Court that concerns the same Issues, 
, ' 

f " I ,I 

I ' 
mvolves proper' partIes to the, actIOn, and seeks nearly Identical relIef 

j J 

,~ I, I !. 
L.., ....,l I:- r 

II The restrIctions on a court s abihty to address pohtlcal questIons was also addressed by the South 
Carolma ~preme yourt m WIlson 'r Preston,'wherem ChIef Justtce Toal and Justice Plelcones opmed that 
the case was an Issue of pohtIc~ ql!esgon,and should not h~ve been before the court Wz/son v Preston, _ 
378 S C 348 360-61 66~ S,E 2dJ80'i~86 (2008) ChzejJustlce Toal concurring mseparate op,mon In-­

whzch Justice PlelCones concu~red("[I]ssue~ relatec!to the propriety of Respondent's actIOns present 
purely pohttcal qu~stIons the t:.eso,Iutlon O~WhlCh res~ soI~ly wlt!tm t1!e ~ouncII's~domam- )_ 

_ .....:j:. oJ., I t 
..... -- I :-iI I r 1...1. :::;- - - - __ 

!-J ~ '1 -

r ' 
~ " 2L 

tI 
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Based upon the reasons outlmed above, the PlamtIff's c1anns agamst Defendant 

Joey Preston must faIl, and Defendant Preston's MotIOn to DIsmISS should be granted 

March 16,2010 

Respectfully SubIDltted, 

ndle Moody II, S C Bar #14135 
Joseph 0 SmIth, S C Bar # 77475 
ROE CASSIDY COATES & PRICE, P A 
1052 North Church Street 
GreenVIlle, South Carolma 29601 
(864) 349-2600 
(864)-349-0303 fax 
RMoody@roecassldy com 
JSmlth@roecassldy com 

Candy M Kern-Fuller, Esq 
South Carolma Bar #11392 

UPSTATE LAW GROUP, LLC 
200 East Mam Street 
Easley, South Carohna 29640 
(864) 855-3114 
(864) 855-3227 (Facsnnlle) 
Attorneys for Defendant Joey Preston 
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