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- Ihe Pluntitf biought thts action 1n his general capacity as a citizen resident taxpayer

and lem\tucd elector of Anderson County, South Carolina” (Compl ‘][3) Thu only hmm
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alleged by the Plamuft dare general 1n nature and shared equally by the public at lJrge
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o t,‘(uptl()n has and contmucs to be narrow, confined to those cases which mvolve 1ssues of such '
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- i} pubhc 1mp0rtancc that therr resolullon 15 required for future guldance See Sloan v Dept of - =

1 7 ey “T'

l
¥ Tiansp 3165 SC 299 618 SE2d 876 (2005)(Concerning vxolahons of statutory bidding

equiements of st agenctes ) Sloan v Sanford, 357 S§2:431,,1 593.SE2d 470 °
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J v F - by
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' Under suven of the cleven causes of wlion Plaintiff has merely stated in a sumﬁmnly general {ashion that  a
tesult of Defendants actions  Plantff and members of the class have been damaged both actual wnd punitive [sic]
for which damages  some combination of Detendants are liable  (Sec Compl 170 77 82 87 90 93 101) This

- does 10t include whit could be duemed the 12" cause of action Class Action Allegations under whichno .
particulir d umage or ingtiry 1S alleged  (Sce Compl T 128 32) Fmally mn the Amended Complamt Plamt:ff
summmily stites that the Defendants conduct allegedly in violation of RICO  has facilitated the taking of funds |
property nd/or cognizable property interests trom Anderson County, taxpayers the Plaintiff and the class  (See | | |
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- - mn actions for money danmbcs Id See also Sloan v Sanford 357 SC 431,5938 E 2d 470(2004)

- Sloan v (;rc enulle Cmmt» 356 S C 531 590 S E ’7d 338 (Ct App 2003) Beaufort County v

- Tmsk 349 SC 822 563 S E2d 660 (Ct App "()02) As our State Supreme Court has recogmzcd

- t - -

! y !

[t]he key o the puhhc importance analysis 1s whether a resolutron 1s needed for future guidance,
i T i -

L -

[ nd] it 1sthis concept of future guidance’ that gives meaning to an 1ssue which transcends a
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1 L {

puely private matter and 11ses to the level of public importance” ATC South 380 SC at 199

669 S L 2d at 341 ol |
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a | Resolution is not necessary for future gurdance ' -
| |
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The Plantiff's allegations do not raise 1ssues of such public 1mportance that judicial

- nsnlurmn would be needed tor future guldance calling for the apphcatron of the exception -On

P |[ — PR,

- “ the Contrat v, any publu. unpact resultmg from the Court’s resolutlon of the present matter would
i

-t T - - r 4 -

mlk_ in (.umpuuson to thc dcgree breath, and longevrty of the, dec1srons n whrch the cxceptlon

1 i -

— 1 . _ Lo - [

- was utilized Spcuiu.dll y the South Carolina Supreme Court decistons concermng how 4 1 state
- - - 1

- - L -

| | | N -
geney. bulq on construction jobs whether the governor may serve m the mulitary and hospitals

I
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1ssuancc of bondx ue all matters whose resolution have broad and continued effects on the
|

publm State agenues will continue to bid on construction jobs, hospitals will 1ssue bonds, and
i | i | i
i |
the State will conunuc to elect Governors who may want to serve in the]mllxtary during therr
I [ t ! ot
|
tenure' Plaintift s action secks to tedress alleged injuries/wrongs flowing from an 1solated event

that he'c prevent fiom lmppuung m the future by voting to‘rcplace those he felt v:/rongegi the

- - - ™ - - -
—_ 't"llL

T -0 “tapayels ol Andu s0n C ounty The Court also finds 1t tellmg that he seeks monetary damages m
- _ i \ i -

- ~addition to dccldratqr yérchef, ‘an action”contrary to Plaintiff’s posmon The publu. rrﬁpor;ance

- exception has been apphed only when the Plamntiff sought declaratory relief as such rehcf m

thost ¢ 1ses conferred a benchit on the public at large Plamtiffs rpcovery of monctary damages
i
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- would benefit him and him 1lone ~The public :mportance exception should not be utilized i a -
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manner contrary to its name and spirt ' Courts have and should, rarely wpply tlus narrow

- exception o the constitutional mandates flowing from Article 11 —- -

“b  Judiciary ts not “super-personn_el”department '

| b i
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| The Plantff’s sutt mnvolves the methods by whlch a personnel matter was mvesngated and

- - A —
3 - ' 1 e = T .

Inmatt.l‘v “decided upon by ‘the' Anderson County Council” The Plamttff challenges the legallty of
1t

1 the individual Defendants (Wilson McAbec Greer, Thompson, and Floyd) votes mn favor of a ‘
|

= t - l - '

_ stveranee pack tg:, to Joey Preston the former County Administrator  There-15.n0 authority for“ -
Jo -~ - - - - | - it

1 - t

granting xundmg under the public importance exception to a plamtiff bringing swit concerning the ’

L i
| i

Lo ~— govurniment’s h mdlmg of a personnel matter  See South Carolina Educ Ass n v G ampbelF 883 - _

b . -2 E - L [T .
, F3d 1251 (4™ Cu 1989) In ﬁct our courts discourage such Judtual oversight For example mn »
i [ VL |
dealing wnh F itle VII cldlms, thc Fourth Circunt courts mcludmg the South Carolina Dlstnct '
- - B i }-} _ - — L *}r . l -, - - 1“:

(ourts muttmly note that''cotirts are not supet- personnel departments See Thompson vLS i

i E!j

Carolma Dept of Corr, 3 06-1020 JFA-JRM 2007 WL 1726530 (DS C June 14 2007) [t 18

I8 b

! - o - !

.- = not the provmee’of (hL Judtmal System to wcngh the prudencc of employmcnt dcuqx?ons AndersonL =0Ty,

! 4 |
w

v Wesnng'lzauw Sevvenneth Rlver Co 406 F 3d 248 (4™ Cir 2005), See also Rone v Muarley C 0 ,
t 1 x}‘ h ‘ ¢

£ 233F 3d 825 83!(4thCn '700()) Pl - - . T T )

i
it
t
L
]
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|

“uF, ~ - by

! in the present action the Pldlﬂtlff 15 essentially asking the Court to convey him standmg in

- ordcr to allow jlldl(.ldl oversight of the County s personnel dcctsxon No future guidance’ can be [

- . | _

- - *""j

i

- gleaned from a court order Linding that Defcndants actlons were somehow 1mproper “Therefore

Judiaal resolution of the Plamtif s allegattons fails to nise to a level of public importance that

1 - - =

would justity application ofthe standing exceptlon The proper forum for resolution of»the _

'
¥ ’ 1

o Plamntii{™s gricvances fies n thc, voting booth, not the court house

i — t 1 t
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) I find that the Plunatt lacks standing (o assert the claims set forth in his original Complamt

- + . - o - .
- agunst the Defendants  The only injuries alleged by the Plaintiff are n his capaaty as a aitizen
! !

4 R

i |
1esident txpayer and registered clector of Anderson County I find that under the facts as they are

™ - - — i -

- afle gcc'l and taken 1 the light most favorable to the Plamntiff, the Plamuff fails to qemonsuite that

-

.- this mattet 1s of such public importance as to warrant application of the public importance exception -
- | - - R

I
to grant him standing  Moteover the Plantiff's attempt to recovet monetary damages derides

- i - - —
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agamnst application of the ¢xception’and evidences the fact that the action 1s a much more private
I
L ! i +
endeavor rather than one undertaken tor the, greater pubhic good . I find no authonty for granting _
- - - - + - = - -

- - — 4 -

- £ - 7 i b
public import nce standing under circumstances where monetary damages are sought
i

I
! | h !

- ¢ Improperto prgceedizgatrifst Defendants in thewr ndwidual C(lﬁl&l{)t =

- i

- - -

"Even 1if thus Court, were to' conter taxpayer standing to the Plamtiff, it would still not allow

| - -

| - - =

Ea . " breemahtic to proceed with a claim against Defendant Preston or the other individual Deféndants
’ f i | ! i [

thar individual capaaity ‘The Plantff's Complaint challenges the County’s action lrggntelmg nto

bt -t P 4+
1 ' - 5= = - - - 1 g

- - o Et - | - [ %
; a contractual relationship.with the tormer County admimstrator  The Plamtiff asks that the contcht
i 1 1

: =4+ be declued void duc to the mannerin which Preston and the other,individual Defendants allegedly -
! E - i [ N = - - -7

[ o ~
~ i + | i

entercd nto the Jgrccmqnts However none of the individual defendants had the power to enter

~ u bt £ i
! |

- — —- — v - 3 - _ - L..: —
T2 - into a-conti it on behalf of the County as mdividual council* members’ , Rather, “the Council
4

Lt !

! t
', Mumbers had to act collectivily as the Anderson County Councnl? not as mdividuals | Notably, the
b o .

"y [ — il o TOET
J

- taxpayer standing’ cases from South Carolna do not involve individual legislators  The Plameilfs n
| i

_ those cases challenged the actions of the entities or government officials m their official capacities _

- —

4 !
Sec Sloan v Frichads of the Hunley Inc, 369 SC 20, 630 SE 2d 474 (2006) Sloan v Dep t of

- Transp “365 5C 299 618 S E 2d 876 (2005) Slowsi v Sanford 357 SC 431 593 S E2d 470

| | { {
(2004) Soan v Grecnvidle Counny 356 SC 531, 590 SE2d 338 (SC App 2003), Beaufort

e 1 ——

L

t

i

i

1
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L - - - ! - - 1 —~ ,
- - . - -

—t

Countv v Trask, 349 S C 522 563 SE 2d 660'(S C App 2002), Baird v Charleston County, 333 u
i ¢ - N _ Lo T .
= - SC 519,511 SE2d 69 (1999) Crews v Beattie 197 S C 32 14 SE 2d 351 (1941) iHere, the =

i
Plamtft sechs redress from Preston and the other Defendants in their' individual capacmes There 15

- -t

! - . - L -

simply no author 1ty for thia ' The proper defenddnt for any taxpayer Lhallenge would be the County,

i 1
I i i

not the ndiy dual delendants

f T
LT - 7 f - - —- _ o= i - £

f

"(3) btafutory btandmg - Freedom of Informatxon Act Cause of Action ‘

As to_the Plamtlff’ s claims falhing under the Freedom of Information Act Lt md»Fthat the-, - - -

1 |F|

. Plamufl alvo lacks standing' as to these claims > The only wnjury alleged 15 that of a general

. taxpayer resident citizen, and elector of Anderson County The Plamntiff fails to allege dny specfic® = B

. ' Pt |

mnyury directly or: p1 (mmately caused by Defendants’ a]leged FOIA vxolatlons As stated above, I

a - J o = I =

S = el - -

"tind that Lhc Plamtilfs cldims do not fall within the pubhc importance exceptlon to the standmg
1 |

! rulcs . Fhe Planutf has not‘allegcd a compensable njury and lacks standmg to proceed These -~ b

i

- ! ;- & - - P - o

claims ue also dismissed '
| i
i

i
e e _(4) A.ssertedClassALtmn . e R

L
oo - - 1} - . —_

I The Pluntitf sceks o assert a'class action presumably on behalf of ‘alln othets stmularly | "

| -
- ]

e . isituated” as humself  (Compl q 1) Rule 23-of the South Carolina Rules of le Proceduré P

| i \ | - | + [ !

,establishes the prere‘quxsrtes for a plau{utf seeking to bring a class action Before a classTcan be '

3 | B - = - - —_
- 1 - = = ha - e

S Certificd’ a_court must tind that (1) the class 15 s0 numerous *tlfatujomder]I of all parties 1§

I ! !
by ! Iy

- South Carohina Necdom ot [nturmmon Act(l OIA) allows any citizen to bring a cause of actnon for violationsof
-7 the statute S C Code Ann § 304 100 Plamnff failed to assert standmg upon this statutory groind however éven
- 1 e had done so e would be piec luded from pursuing this action under Rule 12(b}8) of the South Carolmna Rules
ot C1v1l Procedure as Jdiscussed safra Despute this defimtive preclusnon if Plaintiff were allowed to proceed by
buing alforded standing upon this statutory basis the permissible scope 'of his action would be greatly limited :
Speuttically the ipplicable one year statute of lunstations would prevent him from asqertmg all butoneof the ~ = .
Y= 7= alleged FOIA violtions contained 10 his Complaint as the' actions underlymg the other FOIAT claims happened more I
than a ycat priot to the commencement of the «tion S C Code Ann § 30 4-100(a) Furthermore his remedies
would be hmuted to these provided by the statute  Lawson v South Carolina Dep tof Corr 3405 C 340 532
‘ 'S F2d 239 (2000) Dockins v Ingle\‘ Markets Inc 306 S C 496,498 413 S E 2d 18 19 (1992)(_[Wlhen a statute_ . X,
_ _ = tieates a substannive right and provides a remedy for mfringement of that nght the plamtlft 15 limited to that = -~
strtutory temedy ) [heldore Plaintiff could seek declaratory and/or ijunctive relief not monetary damdgea sC |

Code Ann §304 100 " | .

T 1 - — i

i
i
L
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- o <0000 .

mpracticable (2) there are qucstlons of law or fact m common to the class (3) the claums or

- . — - it Tr _ . -
~ - - | - —

defcnscs of the rupruentatwe parties are typical to those of the class (4) the replesentatwe parties

i
i i

will fairly and adequately protect the mterests of the class and (5) the amount tn controversy |

i - 7 — + = - -

- exweds one hundied dollars forcwach member of the class SC R Civ P 23, E’mg? Amencan

- -

| ¢ 1 !
Cen Fmance Inc 386 SC 82 687 S E 2d 321 (2009), Tulley v Pacesetter Corp, 355 S C 361,

h 1 !

58!51 SF2d 292 (SC App 2003) McGann v Mungo, 287 S C 561, 340 SE2d 154 (SC-App :

- L I _ R - - - - T3
L = ¥ ' L
- 1 + ) ¥

1986) | 5 _ |

1 t

fhe Plamntift has faxled to set forth any evidence estabhshmg the necesqaly prercqulsxtes for

w3

i d ass certification under Rule 23 ¢ [n fact, the Plantiff did not even attempt to define what group of

individuals for whom he seekx to spcak beyond the general description of “all those similarly '

H I
situated as himself (Compl ‘l[ 1) - Without [more information to identify the putauve (.lase -any =T

|
class action (laims cannot be penmtted to proceed Most 1mportantly, before a class action suit can
| fo
be umtlcd an individual or umup must have standmg to bring the action ' 0wens v Magul, 308

1
|

S 3 ' - i ! x s _ . =

) C 556 419S E 2d 786 (1992) Plamnff’s lack of standmg on h1s mdmdual clzums precludes hm

- 1+ ___ —

i ! { 1
{
from proceeding Wlth ny putatlve class causes of action : o J

I
AT | Ll 4

+ B | - 7 ~
- B~ Pran rn«r S AMENDED'COMPLAINT . . . . .
v f _ i - -

~ - & [ - 1

) RICO Cause of Action’

i
I ! 1
i

a Public importance exceptzorg -
(" 1 L fny

1 - _ -

“As to (he Plamutfs Lﬁllﬁ“ contaned " the Amended Complamt concérrﬁng~zﬁleged

I
|
ot |

violtions of RICO 1 [ind that if°the Court were to rule upon the claims, the Plamntiff lacks standing :
i

i ¥

. = To- 4

- to mamtain these clamms as well The Plamuff's claims and alleged njuries under the RICO cause - E

— ; - - L’r b . -
| - |

vy "
. |

Any clamm containcd in Plaintilf's Amended Complasnt 1s not properly before the Court due to Plantiff’s fulurc fo s
comply with Rule 1y of the South Carolma Rules of Civil Procedure which governs amendment of pluldmgs Sce y

ifra’ \ssuming uzucndo that the Court would have granted Plamuff leave to amend the Compl unt the RICO case ™ -

= mof action would not bé upheld ind/or vmble under the facts and circumstances of this case’ - b

10 ! ]

_ - B i - - 4 — = PP
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1 ! |

g ol action of fer nothing which would confr standing and allow him to proceed as to this or any other = -, -

- - 1T K - - - -

s

cause of wuon  The addition of the RICO claim does not change the nature of the action n a
1

[ !

i
manner which would somehow make the resolution of the case of such public importance as to
- o

i .
~ s . t - J o B o

. Loy - * by - et T
- - confer standimg under the cxcépjtlon In essence the RICO cause of action primarily partots the
{

i j ] ,

allegations contained m the onginal complamt and the Court s conclusion’ as to the apphcation of

I
— o - - - A i -
- the!public import nce exception remamns unchanged e
- . . =
- ‘

In fact the public importance exception to the constitutional standing requirements has not x

1 b i

i 1
: heen 1ecognized o utilized to confer standing n this context ' A RICO claim 1s a federal cause of ‘

L
- o N B -

- E T i - - - -

i - wwtion which may be brought by’ -[a]ny person injured m his business or property by reason of a
I

violation ot section 1962 n ipyI appropnate United States district court * 18 US C § 1962(¢)
= The proper venue for Plamtl(’3 RICO claim lies m the district court which 15 bpuﬁ_dgbyg}.:r_t s r; :

£ - | T ! i '

case and controversy 1equirement  Therefore, the public importance exception has not been |
|

”l ] ,

applied to confer plamutfs standing to maintamn RICO actigns because to do so would violate the -
iy - - ‘0 maint g 0 do 50 Wo 3 o

1 - |
- - - 1 = _ - 1 oat
— - - I — & byl — 3ty

- _ - ] - P ¢
United States Constitution  Specifically, the exception has not been utll}zed to confer a party
g i

| i
i i r | |

!

sturdmg for a.purely federal cause of action such as a RICO claim who otherwise lacks the
] | = o 1 - . ~ .

PET - I

i : - 1 i . g -
- constitutionally required clements as detailed i Liyan  See supra at4  Therefore, maint nance of E
- - 1 - H -

1 " i

S Pl untift*s RICO cause of action rc‘quu'es that he establish st!zin&mg etther by statute or throixgh the

tradittonal constitutional rubiie detailed above ATC South, Inc v Charleston County 380SC

£ .
N - - - - | t - .
1 — — -

191 669 S E 2d 337 (2008) - . ‘

b ' Constitutional standing ‘

1 - 3 L

- As alie Wy noted the Plamtitf has failed to allege a particularized “myury n tath’{tff:;t 15 5o

3
; ! -

- — o

not sulfered by the guneral public  Just as m the ongmal Complaint, the Plamtff’s RICO daim

1 "
)

_ = I - ot " -
- - w I - [—
-+ L,
- - |

metely alleges that he has suflered an myury which 1s common to the general public and impacts !
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.- him mexely asya taxpayer ctizen, :md reglbtered voter of Anderson County (See Amend Compl -

t
1 l

T 130 Hl) Spucifically Plamuff alleges that he and the uncemhed class %uffered mjury as a

— <k - —
- _ - T

-2 result of Difendants - dllegcd mtmudanon of Anderson County residents for the purpose of stifling l

! 1

public dissent the utthzation of wunty funds for mterstate travel and Defendantq other alleged

T . - —

4 _ -

= = actions Plamntitf claims to have Vloldted the federal RICO statuté (Amend Compl T 129- 30) The |

[}
! ! ll |

Plamtiff has clatmed a general lnjury resulting from Defendanta alleged violations of RICO Wthh

ot - o ¢! -

- o

= 7 - s suffered by the general publlc and the commonality of the alleged mjmy ‘defeatsJ the _ -

! 'tonstitution )l 1equiement of a concrete and pamcularlzed myury ° ATC  South, Inc v

i I iy

_ I I - _
= _ = Charleston County, ’?80 SC 191 1987669 SE2d 337 341 (2008) -Also whlle Plaiitiff’s “
M "

| tailute to cstablish 1he first element of constitutional standlng pamcularlzed mnjury m fact, 18

i 1 i

’Ll“ - —

s dlsp()slttw, he Iikewise ﬁuls to show that the alleged mJurles would be redressed by a favorable = -*

— 1 f

' deciston of this Court - See qucm 504 US at 560-61 Lacking any allegation or proof that he Y

[ \ 1 g | -
== - _ has-sulfercd sueh an’ mjury and without-the " ald of the publlc importarice emeptton the only -

hay { . , o
| | I |

i lemaiming ayenuc for Pl'unuff to gamer standing 1§ via statute

[
i |

3 | i

1

i e
- 3 — L -
¢ Sratutory Standmg - ! - pw -

[ i —

- _ - .
—_ 17 Y *l:i:
- i -

i L [ 1 T
[ i shr

' l RICO allows |a]ny person >mjured n 1h1s business or property by reason of a v1olat10n of

r f v i ; I

=~ seclion 196’7 [to] sue, lherefor m any approprlate Umted States d19tr1ct~court ? *18 UsS C~A § - -
— "‘ i + 1 i
1962(¢) Under the sl'\tute a4 “person’ 13 “wny individual or entity capable of holding legal or

! § i b

1
P o

e bencficial mtue\t m property lS_LlSCA s 1961(3) In order to mamtain a'RICO actlon -

-7 1 Rt - - - _ - 4 —
Ll
’ plamullx must allcge that Defendants violations were a proximate cause of their lI]J uries  Sadight

{ i

- —- - - H

g v Daghighjel 36T Sugp 2d 279, 286.(D S C_1999) See Holmes v S'eytrlties m estf)r Protection ~

A | a T = o M :

- . | 1 -

\ JC['urp 503 US 258 268, 112 SCt 1311 (1992) Here, as n Sadight Plamtit has alleged
1

. ! ! -
r = 1
N _ |
t - - i - g - 13‘ ~ -y

-7 "The Court Ao helteves 1t 1s WOlth noting that t Plamntiff:fails to plead for i dny specific damages under the RICO | & - .
(..luse ot whon and the mjurws Uleged dppear to be set forth by implication Sce Amend Compl 91 128-134

| ! . ! ! J 1

T - - I,
. by i - -~ L
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Detendants have engaged n conduct n violation of 18 U S C §§ 1962(b) (c) and (d) de [tlo

have st.mdmg to J»CI{pI wate causes of action for t.l{eséRICO Qioldtfom* Plawntiffs _must allege (1)._

o [ —

- - vmlauon of § 1062 and (2) mjun&s to thexr business-or property that were prox1n1ately caused by =

- — - .yt

- 1 I 4
- these RIC O 'violations [d See also Sethma SPRL v Imrex Co,Inc 473US 479 496-97,

£ H
] !
" ] ; i

105 S ‘Cl 3275 3285 87 L Ed 2d 346 (1985)(“In addmon the plamntiff only has standlng if,

and can only rceova to the extent that, he has been mnjured 1n his busiess or property by the

I

conduct constituting the violation of RICO )

11

ot 1
1 t by

i
)

' lhe Plamtltt‘s Amended Complamnt fails to allege that property in which he or the
r‘ by

unccmhcd class holds a legal or beneficial mnterest and/or his or the uncertified (.laSS business(es)

- = [P J
le, ¥ 3

- have hcen damaged by the Defcndants actions wh1ch allegedly violated § 1967 The Amended

- Complamt states that Plamntiff dnd the class have suffered mjury as set forth above as requlred

- I [

- T~ runder! 18 usdc § 1%4(c) b..lsed upon the defendants prohxblted act1v1t1e§ In vxolatlon of 18

- U S ¢ § 1962 (Amend- Comp] q 13()) What Plamtiff fals to do 15 establish the necessary  causal

i y o !

nexus bcm cen the Defendants aclivities alleged to have violated § 1962 and any damage or harm

| )
P ! | i

to hus m the uncertilied class’ business or property See Sadlghz at 286 ( [P]roximate cause requires
"
I I
a 1'1pXL1s between the proscribed acts and the injuries ™) ‘Therefore, he cannot obtamn standing to
|
i 1

plrowé‘d via statute  Plaintiff has exhausted all available avenues by which he may obtain standing

1 | 1 , ‘ 11

to procced with his RICO dlaim and accordingly hus RICO cause of éct}on, if 1t was properly before

| ! - - - s

the Court should be disnussed ~ | 4 _ ~
T

i -

b - 1
47 _ . - - -
- Ca .d Improper Vergu‘e - - |

— - - - T, I‘:r - .
1

- r - P

- ' Even 1l the Plamtitl could pursue his RICO cause of action, he seeks to do so &J:an

I I

mappropnate venue 18 US C A § 1964(a) confers junisdiction to the District Courts of the United

.

1r
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States to hear claims for 1lleged RICO violations  This 1s not to say that state courts may never hear
a avi] RICO clum when consideted n conjunction with viable state causes of action, however,
without any surviving state causes of action this Court may not obtain supplemertal junisdiction to
hear Plamnt1ff’s federal claim

(2) Rule 15 South Carohna Rules of Civil Procedure

Plamutt filed the ongmal complamt on November 16, 2009 Defendants filed motions to
dismiss on January 13 15, and 19 2010° The Court scheduled oral arguments on the motion for
Maich 17 2010 The cvening prior to oral arguments on March 16, 2010 Plamntff filed an
Amended Complunt adding the RICO claim as an additional cause of action  Neither the parties
not the Court addressed the RICO claim at the March 17 hearing  Addressing the RICO claim at
that ime would have piejudiced Defendants as they did not have adequate notice and opportunity to
address and retute the new (Jaims, a disadvantage Rule 15 15 designed to protect agamst See
Collins Entertauunent, Inc v White, 363 S C 546, 611 SE 2d 626 (SC App 2005), Parker
3628 C 276 607 SE2d 711 (SC App 20095), Staubes v City of Follv Beach, 339 S C 406,
529 S E 2d 543 (S ' 2000)( The prejudice envisioned by Rule 15 1s a lack of notice that the new
1ssuc 15 to be tried nd a lack of opportunity to refute 1t) Following the March 17 hearing,
Dcfendanty 11led additional motions to dismiss, and the Court heard arguments on those motions
on Scptumber 7 2010

Rule [5 provides that

A party may amend his pleadings once as a matter of course at any time before or

within 30 days after a responsive pleading 15 served or 1f the action has not been

place on the tral roster, he may so amend 1t at any time within 30 days after it 13

seived  Otherwise o party may amend his pleading only by leave of court or by
wiitten consent of the advurse party

* Anderson County filed v motion to dismiss on January 13 2010 Anderson County Council filed a motion to
drsss on lanuary 15 2010 and the temarming Defendants filed a motion to dismiss on January 19 2010

14
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- — - - :
- 1 T

i

SCR Cwv Pro 15 The Plamtltt[,c:ontends that hus amendment was within Lhe time allowed under

Rule 15 becwse Defendants motions to dismuss were ‘responsive pleadings” and therefore thewr |
i I

~ _ Wl -
— i il - - I o |

= i - oy L
filing extended the tuncframe % hich he could amend his complaint _ Under Plamtlff’ s theory, the -~~~ -
- . . - . —_— -

— § — _r

dcadiine for amending a cornplaml re-scts each time a motion to dismiss, or presumably any other -

by ! ! by
motion rclatud to the complamt 1 filed  Acceptance of Plamntiff's position would hinder the judicial
I

! ;o

- * process and 1y contrary to the spint, purpose, and language of the Rulqs of Civil Procgduré

! - —_—

L

- " However- cven dssummg Plantff 15 correct Defendants filed and served théir motions to. dl%ml&b o

ot i
- f - i k

January 19 2010 which, under Plamntiff’s theory, would 'make the latest permissible date to amend

! | i

February l§, 2010 Plamnff's attempted amendment was too late even under his mcorrect |
I vl

bl,:

l i
mnterpretation ot he Rule “Ir o4 - T

— I - e L —

- — +LJ; - - - v ¥ _ +#

- v ' -y

Te
. - Rule Ii N “ear thit the tme for amendment starts to run when a responsive pleadmng 1s

served Inthe plescnt (2% 10 responsive pleadings were filed, but rather Defendants responded to
i |

!
| |

! the complunt:by filing motions to dlsmm These filings were not “responsive plcadmgs as Rule

. | {J i 1 ) - -
SIS 7(4) pmmmng to pk,admgs mdl\ca clear by including ‘a complamnt an answer- a rcply~to aq - =
£

e Mi - " - :- "]
‘
l

o .
e counterd ufn n uswer 0 a crosvda}m “a third’ party complamt [and]a thud—pany dmwer
(S rod ! Pt b

‘%I# -
H.t

|] SCRCIVP7(&[) L | \ ‘ "o

! | i 1 ' |

!
At the tume Plamtift attempted to amend his complamnt the trial was} on the roster and 1

1 k_

- " -theretore his only_options for adhuence' to Rule 15 was to _either obtam leave of the court’or , - _ -

fands piy T - , i i o I'J

- Defendants conscnt to amend  Plamuff failed to do either and therefore'his amendment was |

+ unpetmissible under Rule 15 | ;
i

i i
* Dedondants motions filed tter the M ll’(h 17" hearing were 1n response to the new ¢ wse of action m Plamuff's ‘

amended mmpldmt ind cannot he utilized as Plamtiff appears to argue to retroactively toll the timetrame mn whuhI i
i the vomipl unt m'ty be amended I
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- C I F(.}qr ATIVF IMMUNITY ] - \
i

While the 1uling of standmg 15 dlsposmve of the 1ssues raised in the various Monons to L _

1 - - - 5 - s

_ - — [ - . [J—
r Dismuss, | also find that had I reached the 1ssue, I would have granted legislative unmunity to

Defndants Wllson McAbee Grecr Thompson and Floyd South C'rrolma has long honored the L

T public pollcy of rccogmzmg an absolute 1mmumty of members of leglslatrve bodies for acts in the

i 1

puformanu of thur duties *, Richardson y McGzll 273 SC-_142, 146 255 SE2d 341 342 o

—_ B I S ‘rrw

- " =

. __3_

- i (1979) Thete s 1o duty motc cssential to the position of a County Council member thah votmg It

[ 1

. Fs !onu standing prnciple throughout thus nation that Jud:cral mnquuries mtodegxslatm, motvation .. - -

= -~ - a —
- - R * - - - LLA — -

T

chould be woided 1 letcher v Peclc, 10U S 87 (1810) Each of these mdmdual Defendant‘; wele !

1 1 1 i
I ! |

1 a member of the Anderson County Councrl which voted favor of the severance agrcement at »' -

T S - _ 4o ~ N t -

" sesue in this case  The P]nmtrtf alleges 1mproprlety m the voting proce€s and queatlons the

| | ! L
! | 1 v

- monvatrons of these mdrvrduals m casting sald votes Defendants actions 1n thls regard consutute .
R -7 «1 = " “ =
4 — t { H

i drx«.retxonary actions ’10r which | they ar. immune from hability  Judicial scrutiny .of such ' ‘
by

' }
L i t t 1 A 1 i !

! — discretionary actions would violate the political question doctrine and threate'n”the? necessary ST lsT -
. 0 1 reaten ssary

» B 1 . - * ] .

l - t F Fo

inmunity afforded legrslators so that they may act wrthout fear of persbnnl lmblllty. Bear ! |
L L

- ~ HLnterpmes v County of Greenw[le, 3198 C 137 459 SE2d 883 SC App »1995) Therefore I -

S x 11— ! U 7 !

| b
(md that these 15sues dte not a proper mnquiry for this Court, Defendants are enmled to leglslatrve

! I' ; it
1

L nnmumty for thewr dcuons as (,ounty Councxl members, and, therefore, the Plaintitf's CldlﬂlS ahould _ie]“f -7
oo
be dismissed ‘ "
- D- ADDITIONAL BAR UNDER'S C R Civ P 12(B)(8) - - T -7 -
’ Fally while the 1uling regardmg Plaintiff's lack of standing rematns dispositive of all the |+
| i {
- - muc@ tased by Defendints  vaious Motions to DlsmlSS 1 find that Plamnff would be further -
- - : - I i 1 {' 1
‘;  barred hom pursumg the present action by Rule 12(b)(8) of the South Carolina Rules f01 Cwvil ‘ |
. IJ(‘ ~ i B C _ 3 i—v - - . _:.7 . - )
ok - o | - u T S T 1 - T- ! ) T 1
r 1 B - ' .
! |
! ! Tyt 16 ‘ Lt

. 14 - 1 I _ .
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Procedurt  Rule 12(h)(8) piovides that an action should be dismussed if “another action 1s pending
between the same partics for the same claim ’ In the present case the Plaintiff names Joey Preston,
Andcrson Counly and the individual Defendants, all as defendants in this case  The Plamtiff’s
Complamt sceks to undo the severance agreement granted by Anderson County to Jocy Preston and
to hold Preston along with the mdividual defendants, hable to him personally for their votes m
favor of the agreement The case of Anderson County v Joey Preston and the South Carolina
Retirement Syvstem, C A No 2009-CP-04-4482, which 1s pending n the Anderson County Court of
Common Pleas also seehs 1o 1evoke the severance agreement granted to Preston The Plamtiff’s
suit 1 this respect, 15 duplicative  Furthermore the Anderson County case deals with the same
substantive tssues rarsed by the Plamtiff and mvolves the true parties 1n interest  Thetefore even if
the Plamtiff were granted standing for thus sust, all of his claims should be dismissed pursuant Rule
12b)8) SCR Cn P
Im  CONCLUSION

Taken in the hight most favorable to the Plaintiff, the Complaint fails to set forth facts and
iHegations th it wou'd conter Pluntif stinding to pursue his claims m the present action
Plamtit{’s only concewvable means of obtaming standing under the present circumstances would
he through the pplic ition of the public unportance exception However, this Court finds that
the prescnt contioversy and the fact that Plamntiff seeks monetary damages derides aganst
application of the txception  Lacking this fundamental constitutional requirement Plamtift’s
clams must be distmssed

Further Plaintift’s (laum should be dismissed pursuant to Rule 12(b)(8) of the South
Carolina Rules of Civil Procedine as thete 15 currently an action pending before this Court that

concerns the same 1ssues 1nvolves proper parties to the action, and seeks nearly 1dentical relief

17
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ISSUE SHEET IN SUPPORT OF MOTION TO DISMISS
Freemantle v Preston et al
March 17, 2010

I STANDARD FOR A MOTION TO DISMISS A COMPLAINT

A

Review of motion based solely upon the allegations set forth on the face of
the complaint Hill v Watford, 276 S C 344,278 S E 2d 347 (1981)

Factual allegations must be enough to raise a right to relief above the
speculative level — Bell Atlantic Corp v Twombly 550 U S 544, 545, 127
S Ct 1955, 1959 (2007)

1 When a Complaint 1s attacked by a Rule 12(b)(6) motion to
dismuss 1t does not need detailed factual allegations — a Plaintiff’s
obligation to provide the “grounds” of his “entitle[ment] to relief”
requires more than labels and conclusions, and a formulaic
recitation of a cause of action’s elements will not do Factual
allegations must be enough to raise a right to relief above the
speculative level on the assumption that all of the Complamt’s

allegations are true Id

a “The pleading must contamn something more than a statement
of facts that merely creates a suspicion [of] a legally cognizable
right of action, on the assumption that all the allegations in the
complaint are true (even 1f doubtful in fact) /d, See e g
Swierkiewicz v Sorema N A,534U S 506, 508, n 1(2002)

2 A plamntiff's obligation to provide the “grounds” of his
“entitle[ment] to relief” requires more than labels and conclusions,

and a formulaic recitation of the elements of a cause of action will
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notdo Twombly, 550 U'S 544, 545,127 S Ct 1955, 1959
(2007),

3 On a motion to dismiss, courts “are not bound to accept as true a
legal conclusion couched as a factual allegation ” See Papasan v
Allain 478 U S 265,286, 106 S Ct 2932, 92 L Ed 2d 209 (1986)
E It 1s recognized that a motion to dismuss 1s generally held to a strict
standard 1n South Carolina Nonetheless, a motion to dismiss may be
granted by the circuit court when a defendant demonstrates that the
plantiff has failed to state facts sufficient to constitute a cause of action 1n
the pleadings filed with the court See Sloan Const-Co v Southco
Grassing Inc,368 S C 523,525,629 S E 2d 372,373 (Ct App 2006)

1 In considering a motion to dismiss, the court may take judicial
notice of well-known facts and principles of law, and 1n “[v]iewing
the evidence in favor of the plaintiff, the motion must be granted 1f
facts alleged n the complaint and inferences reasonably deducible
therefrom do not entitle the plaintiff to relief on any theory of the
case ” Chewming v Ford Motor Co 346 S C 28,32-33,550 S E
2d 584, 586 (Ct App 2001)

I PLAINTIFF LACKS STANDING — (MEMO PGS 2-7)

A Standing may be acquired (1) by statute, (2) through the rubric of
“constitutional standing,” or (3) under the “public importance” exception
ATC South Inc v Charleston County, 380 S C 191, 669 S E 2d 337
(2008)

B Constitutional Standing established by three part test per U S Supreme
Court in Lyan v Defenders of Wildlife, 504 U S 555, 560 (1992),

whereby plaintiff must show
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1 Suffered a particularized injury n fact — an invasion of a legally
protected mnterest which 1s, (1) concrete and particularized and (11)
actual or imminent, not conjectural or hypothetical

2 Casual connection between the 1injury and the conduct complained
of — injury must be “fairly traceable to the challenged action(s) of
Defendant

3 Must be likely, as opposed to merely speculative that the injury
will be redressed by a favorable decision Lwan 504 U S at 560-
61
a Freemantle fails to establish or allege that he has suffered a

particularized injury in fact — one that 1s not common to the
public as a whole — therefore lacks constitutionally required
standing
1 Compl 70,77, 82, 87, 90, 93, 101 — merely state in
summarily general fashion that as a result of
Defendants’ actions “Plaintiff and members of the class
have been damaged, both actual and punitive [sic], for
which damages” some combination of Defendants 1s
liable
1 Compl 7110, 114, 122, 127 — Plaintiff request
attorneys’ fees and declaratory relief pursuant to FOIA
and/or under SC Declaratory Judgments Act
ut  In fact “[t]his feature of commonality defeats the
constitutional requirement of a concrete and

particularized myury  ” ATC South, 380 S C at 198

Public Importance Exception — recognizes that “standing 1s not
inflexible and [1t] may be conferred upon a party when an 1ssue 1s of such
public importance as to require 1ts resolution for future guidance ” Davis
v Richland County Council, 372 S C 497, 500, 642 S E 2d 740, 741
(2007)
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Exception allows standing to be conferred “without requiring the
plamntiff to show that he has an interest greater than other potential
plamntiffs * Id
“The key to the public importance analysis 1s whether a resolution
1s needed for future guidance, [and] it 1s this concept of ‘future
guidance’ that gives meaning to an 1ssue which transcends a purely
private matter and rises to the level of public importance ” ATC
South, 380 S C at 199
SLOAN CASES NOT APPLICABLE (see below C(5) also)
“For a court to relax general standing rules, the matter of
importance must, in the context of the case, be inextricably
connected to the public need for court resolution for future
guidance ” ATC South,380 S C at 199
a Resolution of Plaint1ff’s grievances are not necessary/needed
for future guirdance
1 Challenges Severance Agreement between Preston and
former Council Members
11 Plamntiff’s grievances are petty when compared with
other cases 1n which public importance exception
apphed — Compare degree and/or magnitude of
public importance 1n Sloan cases v present case
i First, each of these cases were declaratory judgment
actions whereas Freemantle 1s seeking monetary
damages 1n addition to declaratory relief
o Sloanv Greenville County, 356 S C 531, 590
S E 2d 338 (Ct App 2003) — challenged
County bidding procedures
a Multi-million dollar sums at stake
b Often repeated process
1 FUTURE GUIDANCE -

without resolution the County
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would stand to waste millions,
adversely impacting taxpayers,
the bidding contractors, etc

¢ Mandated procedures (ministerial act) as
opposed to personnel decisions
(discretionary act) — immunity for latter

Issuance of hospital bonds Bawrdv Charleston
County, 333 S C 519,511 SE 2d 69 (1999)

a Public Importance — “[T]he 1ssuance of
hospital bonds clearly impacts a
profound public interest—the public
health and welfare It 1s hard to
concetve of any greater social interest
than this one ” 333 S C at 531

Legality of a governor’s eligibility for military
service Sloanv Sanford, 357 S C 431, 593
S E 2d 470 (2004)

a Pubhc Importance — “The ehgibility of
South Carolina’s governor to serve n
this State’s highest elected office 1s at
least as important as the proper funding
for a clinical hospital for MUSC » 357
SC at434

b FUTURE GUIDANCE —needed b/c
pertamed to permissibility of Governor’s
actions Especially when those actions
have potential life threatening
consequences

Violations of statutory bidding requirements of
state agencies Sloanv Dep t of Transp , 365
S C 299, 618 S E 2d 876 (2005)
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v Issues in these cases had much wider sweeping

implications and effects upon a great number of people
In other words, resolution necessary for future
guidance

Plaint:1ff seeks to collect money for himself, and
invalidate a severance agreement — comparatively trite

and localized

Even 1f Court confers standing to Plaintiff under exception,

Freemantle still cannot proceed against individual Defendants in

their individual capacity

a Plantiff challenges the County’s action in entering into

contractual relationship with Preston He asks that contract be

declared void due to the manner in which Preston and the other

individual Defendants entered into the agreement

b No individual council member had power to contract on behalf

of County with Preston

¢ South Carolina Taxpayer standing cases do NOT involve

individual legislators

d Plamtiffs in those cases challenged actions of the entities or

gov’t officials n their official capacity

1

1

111

v

Vi

Sloan v Dept of Tranp365 S C 299,618 S E 2d 876
(2005)

Sloan v Sanford 357 S C 431,593 S E 2d 470 (2004)
Sloan v Greenville County, 356 S C 531, 549, 590

S E 2d 338,348 (Ct App 2003)

Beaufort County v Trask, 349 S C 522,563 S E 2d 660
(Ct App 2002)

Bairdv Charleston County, 333 S C 519 (1999)
Crews v Beattie, 197 S C 32 (1941)
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SLOAN CASES NOT APPLICABLE,

a Cannot proceed against Defendants i their individual
capacity

b Defendants in their official capacities immune from hability

(see Immunity section infra)

Statutory Standing

1

SC FOIA § 30-4-100 allows any citizen to bring a cause of action

for violation of the statute however no FOIA violation has

occurred and therefore Plaintiff cannot garner statutory standing

via FOIA

a Additionally, to the extent Plaintiff has alleged statutory
standing via FOIA such standing 1s further precluded by Rule
12(b)(8) SCRCP

III ACTION BARRED UNDER RULE 12(B)(8) SCRCP (MEMO PG 7)

A

12(b)(8) provides action should be dismissed 1f “another action 1s pending

between the same parties for the same claim ”

1

Plamntiff names Preston, Anderson County, and individual
Defendants all as defendants \

Complaint seeks to invalidate Severance Agreement granted by
Anderson County to Preston, and to hold him along with individual
defendants liable I

Anderson County v Joey Preston, C A No 2009-CP-04-4482
pending 1n the Anderson Count Court also seeks to revoke
Severance Agreement

a Plaintiff’s suit duplicative n this respect

Anderson County case involves same substantive 1ssues raised by
Freemantle and mvolves the true parties in interest

Therefore, even 1f Plamtiff afforded standing, claims should be
dismissed per 12(b)(8) SCRCP
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1\ PLAINTIFF FAILS TO MEET THE REQUIREMENTS OF RULE 23 SCRCP
(MEMO PGS 7-8)

A

Rule 23 establishes prerequusites for plaintiff seeking to bring a class

action — Before class certified court must find

1
2
3

Class so numerous that joinder of all parties 1s impracticable,
There are questions of law or fact in common to the class,
The claims or defenses the representative parties are typical to
those of the class
Representative parties will fairly and adequately protect interests
of the class, and
The amount 1n controversy exceeds $100 for each class member
Complaint seeks to invalidate Severance Agreement granted by
Anderson County to Preston, and to hold him along with individual
defendants liable
Plaintiff did not define class
b Only offered general description of “all those similarly
situated” as himself
c Beforfe a class action suit can be certified, an individual or
group must have standing to bring the action Owens v Magill,
308 SC 556,419 S E 2d 786 (1992)
1 Plamtiff’s lack of standing precludes him from

proceeding with any putative class causes of action
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A\ PRESTON’S EMPLOYMENT CONTRACT AND SEVERANCE AGREEMENT
(MEMO PGS 8-16)

A Plamtiff’s claim “Preston’s contract was not binding on the current or

future county councils” (Compl! ¥ 66)

1

Assume assertion based on Piedmont Public Service Dist v
Cowart, 324 S C 239,478 S E 2d 836 (1996)
a However precedent mnapplicable to present case
SC Constitution and Home Rule Act Supplanted Common
Law Regarding the Power of Municipalities
a SC Const, Home Rule Act, and Cowart case 1tself compel the
conclusion that the common law principles discussed 1n
Cowart simply have no application to Preston’s contracts
which were entered into pursuant to Home Rule Act
1 Cowart — applied Newman and held appointment or
removal of public officer governmental function that
cannot be impaired by employment contract extending
beyond the terms of the members of the local governing
body Such a contract 1s not binding on successors to
the local governing body
u  Newman exception — “where enabling legislation
clearly authorizes the local governing body to make a
contract extending beyond 1ts members’ own terms”
o Note Newman decision pre-Home Rule Act
o Note — Cowart dealt with special purpose
district, not county council
b Cowart/Newton Principles Do Not Apply to Home Rule Act
1 Common Law Principles of Dillon’s Rule
* A municipal corporation possesses and can
exercise the following powers and no others

First, those granted 1n express words, second,
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those necessarily or fairly 1m1;11ed 1n or mcident
to the powers expressly granted, third, those
essential to the accomplishment of the declared
objects and purposes of the corporation, not
simply convenient, but indispensible Williams
v Town of Hilton Head, 311 S C 417,421, 429
S E 2d 802, 804 (1993)

Ct of Appeals decision 1n Cowart mnvolved
faithful application of Dillon’s Rule

For reasons below court’s adherence to Dillon’s
Rule in Cowart not instructive here b/c a County

operates under entirely difference set of rules

11 Constitution of 1973 and Home Rule Act Abrogated
Dillon’s Rule as to the Authority of Counties

SC Const Art VIII § 7 — “Provisions of this
Constitution and all laws concerning local
government shall be liberally construed in their
favor ” (Home Rule Act same language § 5-7-
10)
Anderson chose Council-Administrator form of
gov’t following Home Rule Act 1975 enactment
Under this form of gov’t Home Rule Act
provides “The councu may in its discretion
employ the administrator for a definite term.”
Home Rule Act abolished Dillon’s Rule in SC
as to counties
a “This Court concludes that by enacting
the Home Rule Act , the legislature
intended to abolish the application of
Dillon’s Rule m South Carolina and

restore autonomy to local government ”

10
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Hospitality Ass'n of South Carolima Inc
v County of Charleston, 320 S C 219,
225-26,464 SE2d 113, 117-18 (1995)
e Home Rule did not affect special purpose
districts such as the one at 1ssue in Cowart
¢ “Home Rule applies only to counties and
municipalities, not special purpose districts ”
Evins v Richland County Historic Preservation
Commussion, 341 S C 15,19, 532 S E 2d 876,
878 (2000)
Even if Cowart Apphed, the Home Rule Act Provisions
Supply the Necessary Authority to Contract under the
Newman Exception
1 In this case, Home Rule Act expressly authorizes
administrator contracts “for a definite term” SC Code §
4-9-620
e General Assembly did not grant such authority
to special purpose district in Cowart
1t Accordingly, if Court finds, contrary to controlling
precedent, Dillon’s Rule still applies, the Newman
exception would also apply
o Under Newman exception through power
conferred by General Assembly to Council
under § 4-9-620 Council could enter into
contracts that bind subsequent councils as long
as they are for a definite term
m  Defendant recognizes Home Rule Act does not contain
language stating that a contract can extend beyond the
terms of a particular council

e Such language unnecessary

11
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Prior to Home Rule, there was no need for
legislative authority to hire someone merely for
term of the members of the governing council
Accordingly, if § 4-9-620 read as limiting any
appointment to the terms of the current council
members, 1t 1s superfluous

Lee v Thermal Engineering Corp,352 S C 81,
94,572 SE 2d 298, 305 (Ct App 2002) (“We
presume that the legislature did not msert 1dle
verbiage or superfluous language 1n the statute
Each word, clause, sentence, and section of a
statute should be given meaning )

Limiting interpretation would also violate
constitutional and statutory language that grants
of power to counties be interpreted broadly as

possible to include any fairly-implied powers

PRESTON HAS IMMUNITY FROM SUIT (MEMO PGS 16-19)

A

Preston has immunity from hability for discretionary actions
S C Code Ann § 15-78-60(5) protects gov’t entities and

employees from liability for losses resulting from “the exercise of

1

discretion or judgment by the governmental entity or employee or

the performance or failure to perform any act or service which 1s in

the discretion or judgment of the governmental entity or

employee ”

Discretionary v Ministerial Actions/Duties

a Discretionary when the gov’t entity or employee proves 1t

actually weighed competing considerations, faced with

alternatives, and made a conscious decision based upon those

12
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considerations Faile v SC Dept of Juv Justice, 350 S C 315,
330 (2002)

b  Mimisterial when 1t 1s absolute, certain, and imperative,
involving merely an execution of a specific duty arising from
fixed and designated facts Id

¢ Discretionary actions protected or immune from suit so long as
actor 1s not grossly negligent Richland County v Carolina
Chloride Inc,382 S C 634,677 (Ct App 2009)

Powers and Duties of County Administrator

a The duties of public officials are generally classified as either
ministerial or discretionary, for purposes of determining
discretionary immunity under the Torts Clams Act a duty 1s
“ministerial” when 1t 1s absolute, certain, and imperative,
mvolving merely an execution of a specific duty arising from
fixed and designated facts, while a duty 1s “discretionary” 1f the
government entity [or employee] proves 1t actually weighed
competing considerations, faced with alternatives, and made a
conscious dectsion based upon those considerations Faile,
350 S C 315 (2002)

1 All of these duties involve some degree of discretion
and none contain absolute or stringent procedural
requirements or mandates

11 County Administrator’s actions therefore, discretionary
(rather than ministerial) and immune from suit except
upon showing of gross negligence

b Plamtiff takes 1ssue with discretionary actions of Preston and
Council Members

1 However practicality in the name of gov’t efficiency
mandates government officials be able to exercise
considerable amounts of discretion to effectively serve

the public

13



000033

11 Without such immunity government entities and

employees would be paralyzed by fear of litigation

4 Preston has Immunity under S C Torts Claims Act

a

SC Code § 15-78-10 et seq “exclusive remedy available for
torts commatted by a governmental entity, its employees, or its
agents, except where the conduct was not within the scope of
official duties or constituted actual fraud, actual malice, intent
to harm, or a crime nvolving moral turpitude

SC Code § 15-78-70(c) also explicitly provides that the entity
for whom the employee 1s acting be named as the party
defendant, not the employee himself

Anderson County 1s a named Defendant 1n this matter

If Plamt:ff granted standing, and allowed to proceed, Preston
and the individual Defendants should be dismissed pursuant to
SC Torts Claims Act

No allegations against individual Defendants that involve
actions outside their official duties or Preston’s role as County
Admuinistrator

As such Torts Claims Act mandates they be dismissed as a

matter of law and that the County be substituted as the proper

party

VII ALLEGED VIOLATIONS OF SOUTH CAROLINA FOIA (MEMO PGS 19-21)

A

Parhamentary Irregularities Cannot Invalidate Contracts and the

Issue Represent a Nonjusticable Political Question

| Plamntiff attempts to obtain declaratory judgment that Preston’s

Severance Agreement was/is “void because 1t was signed, prepare

and agreed upon 1n violation of FOIA’s requirements of open and

honest government ” (Compl § 109)

14
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a If any such procedural missteps occurred they cannot serve to

invalidate the Severance Agreement
2 Nonjusiticable Political Question

a Nonjusticablity of political question 1s primarily a function of
the separation of powers Baker v Carr, 369 U S 186, 210-11
(1962)

b Doctrine excludes from judicial review those controversies that
revolve around policy decisions, legislative procedures, and the
like, which are commutted to the halls of the legislatures South
Carolina Public Interest Foundation v Judicial Merit Selection
Comm ,369 S C 139, 142, 632 S E 2d 277, 278 (2006)

¢ Bradshaw v Anderson County, C A No 2009-CP-04-00491

1 Argued by other taxpayers that Anderson County
resolutions were passed contrary to the procurement
code and potentially 1n violation of FOIA In that case,
this Court found that 1t 1s improper for the judiciary to
referee procedural disputes i order to resolve
allegations that council actions violated FOIA

11 [TThe Court finds that it would not be appropriate for
the Court to sit as n effect a parliamentarian for the
County Council reviewing each of its motions and
commuittee appointments See South Carolina Public
Interest Foundation v The Judicial Merit Selection
Commussion, 369 S C 139,143, 632 SE 2d 277, 278
(2006) ("the courts will not rule upon question which
are exclustvely or predominantly political in nature
rather than judicial™) Also, 1t 1s undisputed that each of
the resolutions at 1ssue passed by two thirds of the
Council members present and voting Section
2-38(c)(5) of the Anderson County Code provides that

"[n]o advance notice of such introduction of an

15
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ordinance or resolution shall be required 1f so approved
by two thirds of the members present and voting "
(Order of March 26, 2009 at 15-16) (emphasis added)

VIII CoONCLUSION (MEMO PGS 21-22)

A

Taken 1n light most favorable to Plaimntiff, the Complaint fails to set forth

allegations against Preston and other individual defendants which would

entitle Plaintiff to relief

1 Dismuiss per 12(b)(6) SCRCP

All actions of these Defendants taken pursuant to respective duties as

Council Members and Preston as Admunistrator

1 Immunity Shield

Plaintiff fails to adequately establish standing

1 Constitutional — no particularized injury n fact

2 Public Importance Exception — resolution of 1ssues would not offer
future guidance
a Does not rise to level of public importance

3 Statutory --- no FOIA violations, therefore unable to garner
standing via statute

Claim should be dismissed pursuant to Rule 12(b)(8) as there 1s currently

an action pending before this Court that concerns the same 1ssues, imvolves

proper parties, and seeks nearly identical relief

16
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T the rubric of “constltuhonal standing”, or (3) under the pubhc 1importance” exceptlon - -

. ATC South, Inc, v Charleston C'ounty, 380 SC 191, 669 SEa2d 337 (2008) In th]s case

+ | - "

. Richard Freemantle (hereznafter “Plamtxff” or “Freemantle”) brought this actlon 1n his

o alleged capacxty as “a_citizen, resident, taxpayer, and registered elector of Anderson -
- P - 3‘ = = Ty - - -

County, South Carolina ” (Compl 13) Under the facts and mrcumstances of the case,

— ~ none of these capacities affotd Freemantle adequate standing to maintain the causes 6f -
. | ! | |

’ |

4 t !

L - t - - "' e \

" — i i S S =

- ! The final vote on the Severance Agreement was actually five n favor, one opposed, and one abstention
According to Roberts Rules of Order and County Ordinance, a vote in abstention 1s considered an

' affirmative vote Councilman Robert E Waldrep Ir, who abstained, has not been named as an md1v1dual _

- party to this suit. 1 o L -

R f ‘

|
| ! ir 2 i - i
.



- L. 1
- unchangmg part of the” case—or-controversy requuement of Amcle >

_ Z_ The Umted- States’ Supreme Court has established a three-part test for constltutlonal 1

- " Furst, the plamtlff must-have suffered an m_]ury n fact”

7 : | 000038

action against Preston or r the individual Defendants, and therefore the Complalnt should

be dlsmlssed Brockv Bennett,r313 SC'5 13 519, 443 S E 2d 409, 413 (Ct App 1994)I

- - 1

(Once 1s 1t determmed that plamtlff has no standmg, the court must d1smlss*the action)
i ] !
~ The pr1nc1ple of standing under the Constltu’uon remains ' “an essenﬁal and

N L. —‘«—I{

[ ST —

-Lyjan v

i l

' Defenders of Wildlife, 504 U S 5 533, 560 (1992) In South Carohna “[a] party seekmg to -

et Rl —
“y T e e

- estabhsh standmg mustn prove the irreduicible constitutional mimmum oﬁ standmg ?

- ! tl |

Sloan v Greenvzll; é’ounty, 356 SC 531, 549, 590 S E 2d 338, 348 (Ct App 2003)

4
— L,-‘q ;—]1 _ [ 4

| standing ! - | J J Bt [
-"an mvasion of a
rlegally protected mterest which 1s (a) concrete and particularized, and (b)
“actual or imminent, not ‘conjectural’ or ‘hypothetical ’!”' Second, there
must be a 'causal connectlon between the imjury and the conduct
A complamed of = the 1nJury has to be“‘falrly trace[able] to the challenged - .-
booT ‘action of the defendant, and not 'the result [of] the independent action of I
some third party not before the court” Third, 1t must be “11kely,”’ ‘
'opposed to merely speculatlve ” that the mjury will be “redressed by a -

4
- +
Y- . favorable decxslon it . B ‘ 'z 2

t ¥ -
‘eq ki
[ ks -

Iix—e | 1 1

Lyjan, 504US at 560—61 ' 0 : o

1
!

“—‘ +

[} r: -
gt

J t “
i

personally suffered, or will hkely[suffer an myury that 1s particular’ as to them and not one N

mfhct]edlupon ‘the general public An mjury that 1s common to “all does" ‘not- prov1de
- 7 I - - o

1 + E i -
adequate grounds for a plaintiff to mamtam suit In fact “[t]hus feature of commonality

| l

_ defeats the constitutional reqmrement of-a concrete and particularized 1njury,” and “a =

- P
- _ j . 1 ]{

taxpayer lacks standing when he ‘suffers m some mdefuntc way 1n common with people !
| 1

- generally 7 AT C South Inc, 380 SC at 198 669 S E 2d at 341, See Sloan v Greenvzlle o

—— = =

by

B -

An 1nd1v1dua1 _cannot maimntamn an action’ wﬂhout estabhshmg that »they have - = -
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Couniy, 356 S C 531 547, 590 S E 2d 338, 347 (Ct App- 2003)(A taxpayer may not

-1 Ery

maintam an action agamst government officers when he orjshe has “no spec1al mterest; |
b
'and [their] only standing 1s”the exceedingly: small interest of a general taxpayer”), '
! i
. Florence Mormng News, Inc ¥ Bldg Comm n of the City & County of Florence, 265

S C 389 398,218 SE 2d 88] 884-85 (1975)(A private cmzen cannot test the vahdlty of /!

leg1slat1ve action unless he or she has sustamed or will sustain some prejudice ot

“common fo the public from sugh action) ! - =
|

i 1 - 4 -
:
P n i |

(1)  Freemantle Ddes Not Allege]Partlculanzed Injury In Fact

Freemangle, whether m the capac1ty of taxpayer, cmzen resident, or elector fals _

H_‘rf
- 1‘ .

to allege “and cannot evxdence that he has suffered a particularized mjury i fact Under

i
1 l

seven of the eleven causes of action Plamtiff has merely stated 1n a summanly generall

L

— . -

fashlon that as a result of Defendants ‘actions “Plamtlff and members of the class have .

L
[ A -

been damaged, ‘both actual and pumtlve [sic], for which damages” some combination of,

4

Defendants arel1able (See Compl 99 70, 77, 82, 87, 90 93 “lOl) Under the remammg t

- [ - P

causes of actlon Plalntlff requests attomeys fees and declaxatory rehef pursuant to :
o b b || |

FOIA and/or under the South Carolina Declaratory Judgments Act” (See Compl 1]1[

f
111 ! it !

110 114 122 127) The alleged mJunes or damages Pla1nt1ff claims to have suffereds =

-[IJ =
l i PR E “.;

due to the individual Defendants’ actions are common to the general pubhc, and that

i
| ‘

commonahty defeats the const1tut10nal requirement of a: concrete and particularized
| - 1 ¢ - -

!,mJury » ATC, 380 SC at 198, 669 SE2d at, 341 Freemantle, and those ¢ s1m11arly+n
¥ - T il =

i o T .
situated as the Plamntiff” did not have to pay more taxes as a result of the Defendants’

l‘!ilt

actions nor were they otherwise personally encumbered by them  If any adverse effects _

.‘_.‘ — +
i 1 - . - _ . -
_ _ - -~ 1 - [

2 Thus does not mclude what could be deemed the 12™ cause of action, “Class Action Allegatiohs” under
which no partzcular damage or wjury 1§ alleged. See Compl 17128 32 | :

1

1

— i wul
* l1

1
!

-
=
L
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stemmed from Defendants’ actlons they were borne by the public ; In general Therefore

— — ‘_ 3 A —
- r; _ _

Plaiatiff has farled to estabhsh .the preliminary and essential element requlred for -

constitutional standing | |

(2) Plamtff Does  Not Allege Any Exception to the Standmg -

T - -

T Requlrement L= - aow 2

- -

!

¥ il - _— -
- - _ 1 -} L
P ~ h — ! Tyt -

Courts of this State do however, allow for an exception for parties proceeding 1n ,

I h |
i

therr capamty as taxpayers or members of the general public to establish standing The

E 2 S -

F

t

“Public Importance Exception recogmizes that ¢ standmg 18 not 1nﬂex1hle and [1t] nrayrbe:: T
T - _a - . }7 . — { -
conferred upon a party when an Issue 1s of such public importance as to req’urre’rts

resolutron for future guidance ” 'Davzs v Richland County Counczl 372SC 497,1 500

« -
el - *:.hr 13 - -

642 SE2d 740 741 (2007) In mstances “which fall within the realm of the exceptron -

i
standmg may be found * wrthout requiring the plarntrff to show that he has an imterest
r

greater than other potent1a1 plamtlffs ” Id Justice Kittredge recogmzed m ATC South,

T
o ! ! : £ - _;}r— g —- - Lr

“[t]he key to the pubhc 1mportance analysis 1s whether a resolutron 1§ needed for futurer

guidance, {and] 1t Is this concept of ‘future guidance’ that grves meamng to an 1ssue
1
P N LN i f ! h

which transcends' a purely prrvate matter and rises to the level of publrc 1mportance - o

_y— - -

ili_ - 41 t

ATC South 380 S C “at 199, 669 SE2d at 341 For example the exception has been K

b
i ¥ b

applied to declaratory Judgment actrons concerning the 1ssuance of hospltal bonds ' the

! '
! ! tl vh !

Iegalrty ofa governor s e11g1b111ty for mﬂrtary service, and violations of statutory b1dd1ng -

+ F { -

requirements of State agencles See Bawrd v Charleston County, 333 SC 519 511 -

S E 2d 69 (1999), Sloan v Sanford, 357 S C 431, 593 S E 2d 470 (2004), Sloan v Dep t ,

i N ~ .

of Transp , 3658 C 299,618 S E 2d 876 (2005) ., SRR - a ke } )
- B - i o I k! P ‘ -

it -
i

, ' Inthe case at hand no “future guidance” can be gleaned from a court order finding

pyl i i i

that Defendants’ actions were somehow improper Plaintiff 15 attempting to invahdate a |

| - - i -
t - L -
T b - -

-~ e

+
:4 EY 1 - 1 - -

. :
o I
£ - T -

4
Loy 5 » ! ‘

i
i !
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Severance Agreement between Preston and former County Council Members with-which

_ ~he does not agree If the Court declared the Agreement void, 1its holding could not -
-1 i i 1

- - provide any “future gluxdance” of public importance Such a holding would t’aﬂ to offer "~

. e

i
= — - i

ythmg of substance tothe pubhc, and would operate only to the detrlment of Preston

-t - - ‘LE . EX — ¢ - - JR -

, Therefore Jud1c1al resolution of the Plamtxff’s allegations fails to rise to a 1eve1 of pubhc
=T - r P — = Lo

- importance as to: justify apphcatwn of the standing exception The proper forum for - ~ _-
| ! ! }
O T resolutlon of the Plaﬁmff’s grievances lies-1n the voting booth, not the court house ' -
- {J‘ S s - ! - : - [ I ! -

T = Even 1f thus Court were to confer taxpayer standing upon the Plantiff, 1t would still

not allow Freemantle to proceed thh a claun against Defendant Preston n hus 1nd1v1dual

H - - - Lw T wal - - P 4
—_— i |

o capamty The Plamtiff’s Complamt amounts to a challenge of the County’s action m-__
> - i . , 1 oo TTh
b | entermg mto a contractual relationship wath the former County achmmstrator The Plantiff -
3 !
1 ] | | !
- asks that the contract be declared vod due to the manner m which Preston and the” other -

! | i
1
4 | 1

md1v1dual Defendants entered mto 'the agreements “However, none of the md1v1dual ’

- 1 e

— — = I - . IS 3° - - -

| defendants had the power to enter mto a contract on behalf of the County as mndrvidual

- — - L - = e -

el ,u‘f P 5

' council members ngt})ler the Council Members had to act collectwely:as thgd Anderson

4 i

- County Council, not as individuals  Notably, the ta:'{i)ayer standing cases from South- '~

4 14 B , -

A

I3 - ! I ' T b
- - Carolna do not mvolve mdividual legislators - The Plamtiffs i those Cases ‘challenged the -

1 | -

. actions of the entities or govemment officials 1 therr (official capac1t1es' See Sloan v

-+ - - -

~ ’3’4_[

Frzends* of the Hunley, Inc, 369 S C 20, 630 S E 2d 474 (2006) Sloan v Department of ) ‘

_ T ransportatlon, 365 SC 299, 61 § SE2d ]876 (2005), Slqan v Sanfordl 3578 Cil43l,k593

e S E 2d 470 (2004), Sloan v Greenville County, 356 SC 531, 590 S ? 2d 338 (Ct App

- 2003), Beaufort County v Trask, 349 SC 522, 563 S E 2d 660 (Ct A1pp 12002)), Bawd v o

- Charleston County, 333 S C 519 511 S E 2d 69 (1999) Crews v Beattze 197 S C 32 14

- F - E a

3
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-

SE 2d 351 (1941) Here, the Platiff seeks redress from Preston and the other Defendants

m therr mdividual capacrnes “There 18 snnply no authonty for this  The | proper defendant

for any taxpayer challenge would be the County, not the mdividual defendants 3

| | |

B -~ THE ACTIOE“SHOULD BE BARRED UNDER RULE 12(b)(8) SCRCP - -

3

1 I
'~ Rule 12(b)(8) of the South Carolina Rules of Civil Procedure provides thatam™

1 | I i

action should be dlsrmssed if ¢ another aetron 1s pending between the same parnes for the

- i
r
b

same claim ” In the present case, the Plamtlff names, Joey Preston, Anderson County, and

1

- LT -

- ‘ 1 N —

the mdividual Defendants all as defendants in this case In essence, the, Plamtiff’s

- -] i i P

Complamt seeks to undo the Severance Agreement granted by Anderson Countyrto Joey

,_‘;nr"

" Preston and to hold Preston along with the md1v1dua1 defendants liable t6 hum personally

¥
I
g .

for their votes 1n favor of the Severance Agreement The case of Anderson Coimty v Joey
| i ‘ !

Preston' and the South_Carblzna_Retzremeht System, C A No 2009-CP-04-4482, wﬁrcl{us -

pending 1n the Anderson CountyL Court of Common Pleas, also seeks to revoke the

I f i o
Severance Agreement granted to Preston The Plamntiff’s suit, in this respect 18 duphcatwe
-~ 7T,

{ B

S l

The Anderson County case anOlVCSt the same substantive 1ssues raised by the Plamtlff and
[ - b

" mvolves the true parties 1 mterest Therefore even if the Plaintiff were granted standmg

- L ] 1 ‘} -

t e - -

L

=i, - -

for this suit, all of his cIaJms should be dismussed pursuant Rule 12(b)(8), SCRCP ;

i
n i

C _ PLAINTIFF FAILS TO MEET THE REQUIREMENTS OFRULE23 SCRCP ' -

» I ‘ " !

4

- - Rule 23 _of the South Carohna Rules of Civil Procedure eestabhshes the‘

!
! 1
f 1 j !

prerequisites for a plamtiff seeking to bring a class action Before a class can be certified;
- T . o= - K - . fshaae

a court must find that (1) the class 1s s0 numerous that joinder of all parties 1s impracticable,

i s - - -

I
b

3 South Carolma Freedom of Information Act (FOIA) §30 4-100 allows any citizen to ) bring a cause of —_ . ~
action for violation of the statute, however no FOIA violation has occurred and thetefore Plainfiff cannot ,

garner statutory standing via FOIA  Additionally, to the extent Plamtiff has alleged statutory standing via'

FOIA such standing 1s further precluded by Rule 12(b)(8) of the South Carolina Rules of Civil Procedure as

addressed ‘infra ! | [ "

i
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t + - - - = !

— —_— = i
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© (2) there are questions of law or fact i common to the class (3) the claims or defenses of
- 1!

- -

1 < - - i
1

the representatlve pax'nes are typical to those of the class (4) the repiesentative pames will

fanrly and adequately protect the mterests of the class, and (5) the amount 1n controversy
i it

I

—

exceeds one hundred doilars for each member of the 'cllass 'SCRCP 23 3 !
il _ £ L
- Plamuff did_ notf define what group of mdmdnats for whom he seeks to speak— =

~‘~er« T -

beyond the general descnptxon of “all those simularly srcuated” as thself Wlthout more -

¥ }’1A~ -

il b -

information to 1dentify the putatlve class, any class actlon claims cannot be permitted to
! | | |

proceed Addmonally, before a class action suit can'be certified, an md1v1dua1 or group

t
!

must have standmg to bnng the action Owens v Magzll 308 SC 556, 419 S E2d 786

v

H

—_— = = - . -
[ f ] [V e e

L - - +y
with any putative class causes of actlon - - z o

ER _
Ll - - i - e —
14

. D PRESTON’S EMPLOYMENT CONTRACT AND SEVERANCE AGREEMENT "' .,
! I 3 by

Plaintiff asserts'that “Preston’s contract was not binding on the current ‘or future
i 1

411 county councils ” (Cofnpl 1] 66) Thus assertion 1 presumably made upon the decnswn

L i

il Pzedmont Public S’ervzce Dist v Cowart, 324 SC 239 478 SE2d 836 (1996) e

1 —
_ . [ tm _ o T — -

h b

. However, as dlscussed below this precedent 1S mapphcable to the ‘case at hand**and T

N “I_,L = -

- " — ——tf(r

“Preston’s employment contract and Severance Agreement were-and are blndlng on-
it T | o
subsequent County Councils . | B
| . | '
(1)  The South Carolina Constitution and the Home Rule Act Supplanted:
the Common Law Regarding the Power of Municipahties

1
! 1 “‘ 1 :

14].‘_1

The South Carohna Constitution, The Home Rule Act, S C Code Ann § 57 10 Lo
-t e f;.‘i‘%‘,_ ﬂp E
5 ~et seq, and the ‘Cowait case 1tself compel the conclusion that the common law principles -
L i

— - i T P

. discussed 1n Cowart 31m'ply have no apphcatlon to Defendant Preston’s contracts, which

1 ! i ' [

were entered 1nto pursuant to the Home Rule Act In Cowart, the Piedmont Publlc



ey

|
|

| Cowart,324 S C at 241,478 SE 2d at 837

1
_ — B
A

oooQ44

-Ltr.‘ -

3

Serv1ce Drstnct (hereznaﬁer Drstrlct) employed the admunistrator pursuant to _an

[

employment agreement entered mfo 1n 1984 The origimal agreemert was for a twenty

- T l,— —+

year term, but provided a two year buyout optlon The Agreement was later athended 1n
- ! ! N

1985 to increase the buyout term to five years In November of 1982, outgoing board

|

|
! 1 b

i

|
! members voted 4-1 to terminate the admumstrator without cause and to approve an

I

agreement to pay the former administrator out over five years with an imtial payment of

. $30, 000 After the new comrmssroner took ofﬁce thereby creating a new 3-2 majonty,

they deemed the vote to appr Ve to b

—_ — — - e 3

vnri E‘?

1

D =

_{nr_

B
- i1
vahd because it occurred m executlve sessron

I.H

~ The new board demanded that theqadmlmstrator return to work and that he return the

the $30,000 The administrator counterclalmed for breach of contract

$3 0,000 When the adfmmstrator refused, he was terminated for 1nsubor_d1natron*

f‘

b

- i1 |
The District sued the admunistrator for a declaratory judgment and for return of
|

|l|
| I

1

Judge' F loyd

t

granted summary judgment for the Drstrlct on all claims, including a determmation that

I

1
I 1[ tt ! ' 1

t

the severance contract was an tmproper binding of a future commuission and that the

severance was unenforceable The Court of Appeals afﬁrmed

i i Ead
- .o

TI
""‘L""J} . ‘} i

_1_( T

1
1

b

,‘j:uf

t

u‘* ’

F

-
i

T

w

- The Supreme Court agreed “with’ Judge F loyd and the Court of Appeals that the -

f*f“%

1 ty—‘ﬁrfi-ﬂw

case was controlled by Newman v ‘McCullough 212SC 17,46 SE2d 252 (1948) a - i

! pre-Home Rule Act decrsron mvolvmg a mumcrpahty

i

1

.

In Newman, we held the appomtment or removal of a public officer 1s a

governmental function that cannot be impaired by an employment contract '

‘extending beyond the terms,of the members of the local governing body
Id at 23, 46 SE2d at 255 Such a contract 18 not binding on the
successors to the local governing body '
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Significantly, the Cowarz‘I Court went on to recogmze, “Newman allows an

i
1

exception, however, where the enabhng legislation clearly authorizes the local govermng‘

- body to make a contract extendmg beyond 1ts members own terms ” Id 478 § E 2d at

- J_“L
T ! B - B

838 (cztzngNewman 212SC at23 46SE2dat255) - - Ty

h

(@) ' Cowart/Newton Prlnclples Do Not Apply to the Home Rule Act

1
!
!

O () Common Law Principles of Dillon’s Rule

Underlth'e common law principle known as Dillon’s Rule -

- - B " -

" T - g .

- A mumc1pa1 corporatlon possesses and can éxercise the following powers -

and’ no ‘others  Fuirst, those granted n express words, second, those' -
necessarxly or fauly implied m or incident to'the powers expressly, |
granted third, those essential to the accomphshment of the declared
objects and purposes of the corporation, not simply convemient, but '

indispensible i .
-0t - ! ‘"" -

Wzllzams v Town of Hzlton Head 3118 C 417, 421 429 SE 2d 802, 804 (1993) T

- 3 \ru **“H Ta § o

The prmmple of Dillon’ S | Rule apphed to restrict the power of counties South Carolma -

Il| )I

Ports Authority v Jasper County, 368 SC 388, 399 n 4 '629 S E 2d 624, 629 n 4
oy 1o -
a0 L | "
| n! i* ! Lli i i

The Court of Appeals’ decistonl in Cowart estdbhshes that the case mvolved a-

—

1 -—

faithful apphca‘uon of Dillon’s Rule 'See Piedmont Publ Serv Comm v Cowart 319

b | /'

S C 124,131, 459 S E 2d 876, 880 (“A municipal corporation 1s a creature of statute and

|
! |‘I

has only the powers expressly granted 1t, those which are necessanly or fairly implied 1n

or mcident to the express powers, or those powers essentlal to the accomphshment of 1ts’

L,L

purpose ”) aﬁ’ 'd on o{her grounds, 324 SC 239,476 SE2d 836 (1996) For the reasons

below, the court’s adherence to Dillion’s Rule i Cowart 1s tlot mstructive here becatse a

! |
County operates under an entwely different set of rules U

. — © 000045
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- (w) The Constltutlon of 1973 and The Home Rule Act Abrogated

a Dlllon’s Rule as to the Authority of Countles R

T - —
- - -

~ - - ~ ,1 e

In 1973, the South Carolina Constltutlon of 1868 was amended with the new
1 f‘ P 3

'Article VIII, providing for the transfer of government powers from the legislative
| 1 | 4

delegations to the counties and mun1c1pa1|1t1cs See S C Const Art VIII §7 Article VIII
! i

|
! i !

éontams the following rule of construction that 1s antithetical to the notions of Dillon’s

i r‘hr A S

- Rule B ¥ - oo,

' = - v t Mo ;! -

- ' . - The provisions of this Constitution and -all laws concerning local, -4 :'

o ﬁ. _ 'government shall be liberally construed in their favor Powers, duties; and T -
Lo respon51b1ht1es granted local government “subdivisions by this Constltutlon S

= ..~ -and by law shall 1nclude those falrly mmplied and not proh1b1ted by th1s Lol -

, - - Constitution - o -

! 1 5 el
| I|lll +

i !
! The Home Rule provistons of AIthlC VIII were not self executing “Although the' '

- - i
- S C Const Art VIII, §17 v at o

|r' ¥ !
. ]

'\ General Assembly was required to 1mplement home rule, [the] new Amcle VIII
essentlally left 1t up to the General Asserﬁbly to decide what powers local governiments

| b | | |

. should have Acting under this authonty, the General Assembly enacted vanous  statutes, =

_— — _‘.I,L"{ *zw;,wﬂ*' (
! - - P

regardmg the powers of counties and rnun1c1pa11tles > Hospztalzty Assnﬁof TSouth N

— oy et |
- - - L .
bt —LT

}z Carolma, Inc v County of Charleston, 320 S C 219 225-26, 464 S E2d 113, 117—18

B ; B iy o =

' (1995) - A S,
|

‘ 1 The General Assembly enacted the Home Rule Act of 1975 Of the various, forms

| | 1]
i t |

i of government offered to the counties, Aﬁderson County eventually chose the Council-

Admnistrator form of government Wilson v Preston, 378 S C 348, 352, 662 S E 2d

1
!

1 '
1 [ 1. i

580, 581 (2008) Under this form of governmenlt the Home Rule Act provides -
T i

oLy The council shall gmploy an adngmstrator ‘who shall be the adgmmstratlve .
- : . “head of the county govemment and shall be responsible for the ’L_
o Lo admlmstratxon of all the departments of the county government whlch the. 7 - .

piniheh
- 4“_£ "k

BN 1 e ¥ — —- o Pim gy -
P

e T - - = Sag - T 3 i e
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¢ouncil has the authority to control He shall be employed with regard [to .

r
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y 000047

his executive and admimstrative qualifications only; and "need not be a - z

resident of _the: county at the time of hus employment--The ' tefrm“of 1~ g
employment of the administrator shall be at the pleasure of the council and -
- he shall be entitled to such compensation for his services as the councﬂ
~ - may determine The council may, mn its discretion, employ ~ “the -
- admnistrator for a defimite term 1f the council determines to. remove the - I s =
- _ county admunustrator, “he shall be given a written statement of the reasons, , - -
- alleged for the proposed removal and the nght to a hearing thereon ata- *# E
public meetmg of the counci] -Within five days after the notice of removal o
! 1s dehvered to’ the admumstrator he may file with the council a wntten -
request for a public hearing This hearing shall be held at a coundtl ©
meeting not earhier than twenty days nor later than thirty days after the 5
request 1s filed The administrator may file with the council a written reply :
'not later than five days before the hearing The removal shall be stayed
1 pendmg the decision at the public hearing

e ["t

i

o

L7
|
e

S C Code Ann § 4-9-620 (emphasts added) ¢ o »

The Home Rule Act abolished Dillon’s Rule in South Carolma as'to counties
l“ ! | ! !

Wzllzams 311 S C at 422,429 S E 2d at 805 (“This Court concludes that by enactmg the

| {

Home Rule Act, SC Code Ann § 5-7-10, et seq (1976), the leglslaturefmtended to |

[ {4_
| F!l . gt | o

_ abolish the apphcatlon of Dallon's Rule i South Carolina and restore - autonomy to local '

i i k
jl } _ hr,l ,

e
3

v
T

-

govemment ™, Hospztalzty Ass'n of South Carolzna Inc v County of Charleston 320 L

_ i Iqugi ] w Lk . _ 1

- SC 219,225n 4, 464SE2d113 ll7n 4(1995) - T L By ;

s J.{—‘; l_r-w—

. ~ - The Home Rule Act d1d not however, affect spec1al purpose dlgtrrcts such ds tll !

I T
= tH . 11 = _ _ + , -

-one at 15sue 1n Cowart Evinsv chhland County Historic Preservatzon Commzsszon 3

4
; o ! . | ) r¢ | £ e i
1 ! - - - Pl Lo

| t {

\ H' " Pursuant to its statutory authority, Anderson County enacted the following Ordmance co

§ i |
No employekd official other than the admimstrator will be appointed to a

i “term” of office or have a contract of employment, formal or informal .| L '

or by operation of law, establishing such “term” of office No “terms = ' '+
of employment” will be construed as a contract of employment for a b
“term’ of office, except 1n the case of the county admmistrator Every' t
county employee other than the admiustrator 1s an employee “at w1ll 1 !
'of the county

[ ' |

Anderson County Ordmance § 2-136(b)(3) 1 T

Pt f

i
)—l +q

111 7o 12 i

i | Ed



* fmumcxpalmes not spemal purpose dlstncts”) See Id n 7 (overrulmg D w Flowe
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Sons v Chrzstopher Constr Co, 326 S C 17, 482 § E 2d 558 (1997) to the extent 1t

i L

+ -

b3

i ] !

t ] |
|

b =

1 !

i . constitutional and statutory ﬁrowsmns that actually apply

a4 t

|

|
r !

Accordmgly,r Cowart 1s not-instructive-and ttus Court should be éuxded solely by the

i

i

1

the Constitution, the Home Rule Act, and the application of the Anderson County Code

of Ordinances simply were not at 1ssue 1 Cowart See S C Code Ann § 4-9—8_()5

(b) Even if Cowart Applied, the Home Rule Act Provisions Supply the

" Necessary Authornty to_ Contract under the Newman Exceptlon =

- - 1

The special legislation authorizing the hiring of the admimstrator in Cowart 1s '

i materially d1fferent than the legislation under which Anderson County contracted w1th N

nw*r‘J‘ |
Ir— e ,1

1 f
I 1 ! by

i
iy 1

This section provides ! ' '

-t ) ’*} f b -

=1 1 1 T —_

_The prOVlSlonS of t thlsrchapter shall not be construed to devolveJ any addmonal powers

upon couﬁty councils with rcgard to public service districts, special purpose dlstncts
water and sewer authorities, or other political subdivisions by whatever name de51gnated
(which are 1 existence on the date one of the forms of government provided for in this
chapter becomes effective n a particular county) and such political subdivisions shall
continue to perform their statutory functions prescribed m laws creating such districts or -
authorities except as they may be modified by act of the General Assembly, and any / such
act which' dissolves 4 distfict or absorbs its function entirely withm the cOunty
government shall provide that such act shall be effective only upon approval of such
abolition or absorption by favorable referendum vote of a majority of the quahﬁed
electors of the district voting 1 such referendum Upon the dissolution of any district
within a county and the assumption of 1its function by the county government, the cdunty
shall také title to the property of the district and assume all of its debts and obligdtions
which shall be retred by charges or assessment of taxes m those areas of the county
recerving beneﬁts from the facilities of the district, prov1ded however notw1thstandmg
any other provision of law when any county counci] under existing law 1s authorized to
appoint members to the governing body of a public or special service district or a water
Tesources commission w1thm the county and such governing body by resolution directed
to the, councﬂ requests a change m the size or manner in which members of such
governmng body are selected, the council may by ordinance effect such changes and the
council action shall have the full force and effect of law from the effective date of the
ordmance ;

]

- T Preston In Cowart Act No , 1839 of 1972 amended Act 389 of 1955 and prov1ded m

]

it

1mphes Home Rule apphed to spe01a1 purpose dlstncts) The prmmples of Article VII of .

S C 15, 19 532 SE2d 876, 878 (2000) (“Home Rule apphes only to countles and - .

i
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—~ At V! . -
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_relevant part “[Tlhe cfommrssron' " may _[s]elect andsemploy “a fire chlet: orA

equlvalent ofﬁmal » (é 6 ActNo 1839 0f 1972 § 4(h) In thrs case, the Home Rule
Act expressly authorizes ‘edlrllll[n[ustrator contracts “for a definite term ” S C Code Ann §
4-9-620 The General Assembly granted no such authority to the spec1al purpose district
in Cowart Accordmgly,' if thls Court found, contrary to controllmg precedent that

k H EIE

]

. Dillon’s Rule still apphes the exceptlon recogmzed in Newman and Cowart also would

N

t - " o R

_ apply Even this apphcatron of non-controlhng law would allow Defendants to enter mto -

i Y - -

;
a contract with Préston that' bound subsequent Councils per the {Newn_zan exception, as
) ”

Lol .

by long as they contracted for a definte term | 1

Preston recognizes that the Home Rule Act does not contain language stating that
1 I | lI
a contract can extend beyond the terms of a particular council 6 However, such language
i I 1

{ 1y -

15 not necessary under these c1rcmnstances Prior to Home Rule, there was no need for a

al i — _
hl k3 *1. . - J —_
- rH— I - l—l —_ —_ — —

. legrslatlve authorrty to h1re someone rnerely for the térm of the members of the govermng

“ I B 1——*1_1.' ——

body Accordmgly, 1if Sec’uon 4-9-620 was read as hrmtmg any appomtment to the terms
! o
of the members of the govermng body, 1t 1s superfluous Tl"llS! Court should not read

!‘ i
1!

‘ statutory language m a manner that renders 1t superfluous | Lee v Thermal Engineering

i ‘ [
i | t | il

Corp, 352 S C 81, 94, 572 SE2d 298, 305 (Ct App 2002) (“We presume that the

legislature did not mnsert dle verbrage or superﬂuous language m the statute Each word,”

- “jr*»t _i- e

H —
. _clause, sentence, and sectron ofa statute should be given meaning ”) - -

_ - - - “:__ 1, — = B - = - -

‘ When mterpretmg a statute, courts must presume the legislature did not

intend to do a futde act Proctor v Dep't of Health and Envtl Control, 368
‘ SC 279, 311, 628 SE2d 496, 513 (Ct App2006) The legislature 1s
| presumed to intend that its statutes accomplish something State v Long,

i
i | .

‘ ¢ See Cowart 324 S C at 241, 478 S E 2d at 838 (“Newman allows an exception, however,
where the enabling legislation clearly authorizes the local governing body to make a contract extendmg
i beyond 1ts members’ own terms ”) (cmng Newman, 2128 C at23,46SE2d at 255)




- - 219,471 SE2d 462, 463 (1995) (citing 82 C T S Statutes § 346) See also -

i | - 000050

L 363 S C 360, 364, 610 S E 2d 809, 812 (2005) “A statute should be so .
- - construed that no word, clause, sentence, proviston or part shall be-_ ~_ -
.o rendered surplusage ‘or superﬂuous » Matter of Decker,=322 S C 7215, ,A‘

sl - szev SC Dep’tofTransp 332 S C 605, 618, 506 SE 2d 516, 523 (Ct -

) L App 1998), aff'd as modfed 343 S C 224, 540 SE 2d 87 (2000) U

1 L - -
, _ - P —

State v, Sweat, 379 SC 367, 377, 665 SE2d'645,.651 (Ct App 2008).cert granted

' March 19, 2009

A limiting interpretation of Section 4—9-626 would also wviolate both the

constrtutional and statutory requirements that grants of power to Anderson County be

' Interpreted as broadly as possible to mclude any fa1rly-1mp’11ed(powers 7

- b |

o o Fxnally, any argument that such words are necessary would essentlally be graftmg

}' — - = - ¢ 1 i x-*—_ - - -

T‘; -

e - e :

e i i — - 1o = -

- —

- -~ of the term of md1v1dua1 councﬂ members”) “[T]he words _of the statute must be gtven

- . R . — " | i PR - =

- ‘ -
T their plain, and ordmary meanng without resortmg to subtle or forced construction to

]
e i My 1 .

it or expand the statute's operatlon Munzczpal Ass n of South Carolina v AT&T
|

Commc n of Southern States Inc 361 SC 576, 580 606 S E 2d 468 470 (2004) (ciring

I
i

Hztachz Data Sys Corp v Leatherman, 309SC! 174 178 420 S E 2d 843, 846 (1992)),

see, eg Bryant v City of Charleston, 295 S C 408 411, 368 S E 2d 899, 901 (1988)

1
y . yoo! T
1 AR

1 1 ! i

E i i
1 . — t ! | = —
- % - = Ly - _

J 4
. 7_ . SC Const Art VI § 17 (“The prov1sxons of thls Constltutlon and all laws concernmng

~ words of hm1tat10n onto the statute (1 e “as long as such term does not exceed the length -

local govemment shall be hberally construed m their favor Powers duties, and responsibilities granted

. local government subdivisions by this Constitution and by law shall,mclude those fairly miplied and not™
- - - prohlblted by this Constitution ™}, S C “Code Ann~ § 4925 (“All counties of the State, 1 addition to the

~  ordnances, not mconsistent with the Constitution and general law'of this State, including the exercise of _

"~ these powers mrelationto _ order 1n counties or respecting anf/ subject as appears to them necessary and

proper forthe  convemience of counties  and good government in them The powers of a county must

¢ be liberally construed m favor of the county and the specific mention of particular powers may not be
construed‘ as hmiting 1 any manner the general powers of counties ”) [

- powers conferred to therr specific form of government have"authority to enact resolunons[] and
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- . i

oL im R

B - (rejectmg 1mphed add1t10nal requrrements -to annexat10n powers where statute did ot .

T

- - - - t _ - -

. contaln;words of lmutggpn) - - = 7

4 Jr‘l - - by

In sum, Plafmlff has no viable argument that Dillon’s Rule or Cowart apply where

controlhng authority clearly estabhshes otherwise  Under that controlling autho'nt‘yw

council had the power to contract with Preston for a definite term and bind subsequent

1+ County Councils for the duration of thar term ‘ !

o

- I o T

Pl o !

PRESTON HAS IMMUNITY FROM SUIT _ B - P
13 - - |

e - i U“’ 1 .

Q Preston has Immumty from Llabllrty for Dnscretlonary Actions - . -

T i Lt o | R

Governmental entities™ orvemployees are protected from™ hability for losses

- - = v o

~ E

i ' resulting from “the exercise of drscretlon or Judgment by the governmental ‘entity or

1
+

1 78-60(5) As the statutory language mdlcates government employecs’ enjoyllmmumt;' !

- 3
T Eogp
i

[x}

. discretion or judgment of the governmental entlty or employee ” S C Code Alnn[ |§ 15}-‘ |

Hl
‘A

oy

employee or the performance or fallure to perform any act or service which 1s m the .

!

, o4 I -

r from personal l1ab1hty when thexr actions are “discretionary” rather than mlmstenal R i

P S
1 - - cl 1‘1;:'.4‘

, The duties of public ofﬁc1als are generally classified as_either ministenal | b=
or discretionary, for purposes of determining -discretionary mrunumty L ,t;f;n
under the Torts Clams-Act a duty 15 “mmisterial” when 1t 1s-absolute} “u rio F

certain, and imperative, mvolvmg merely an execution of a specific duty ', g
arsing from fixed and designated facts,-while a duty 1s “discretionary” 1f -

the government entity [or employee] proves 1t actually weighed competmg 1
f

Lt e

1 I !

|
1 | | !L!I pl

- t

= at 740 ‘Therefore, the courts are, bound to give effect to the expressed intent of the I P

Recently, the court rerterated“ ! i ! !
e | 1
“The cardmal rule of statutory constructlon IS to ascertain and effectuate the mtent of the
legislature ” Bayle v South Carolina Dep't of Transp 344 SC 115,122 542 SE2d
736 739 (Ct App 2001) Under the plan meaning rule, 1t 1s not the courts place to '
thange the meanmg of a clear and unamblguous statute’ Jd “Where the statutes
language 1s plam and unambiguous,’ and conveys a defimte meaning, the rules of __
statutory construction are not needed and:the court has no nght to impose another'  -i_
meanmng’ Id at 122, 542 SE 2d at 739-40 “What a legislature says in the text of a! '
statute 1s considered the best ev1dence of leglslanve mtent or will *Jd at 122 542 SE 2d Pt

sleglslature * Id Hardee v McDowell 381 S C'445,453, 673 SE2d 813 817 (2009)

| - ' o N

- | 1
}16” 1 Ty

ili ! -t
|
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considerations, faced with alternatives, and made a conscious de01s1on
based upon those considerations I

o firF;; —

Fazle v South Carallna Dept of JuvelmleI Justice, 350 SC 315; 330 566 SE2d

536 544 (2002)(mtemal cfcatlons omltted) Jackson v South Car olma Dept of Corr

- - " 301 SC 125 390 S E 2d 467u (Ct App *1989) (Dlscretlonary actlons are protected or

~ e L"?Tl oy j By oty T

- immune from suit, even if the actor abuses lus or “her dlscretlonary pOwer’ s0 long as they—

s —

- *—L—vl —_ -

- - chhland County v Carolzna Chlorzde Inc -382- S C 634 650 677 S E 2d 892, 900 (Ct"

- - Jr b - -
-, z — IR _ B
= App 2009) = - - “ R B ' - - - =
- o wt T TE - -

= N b

s i _ _

€)) executmg pol1c1es dlrectlves and legislative actions of the councﬂ 2 -
- preparing budgets for subrmsswn to the council and,'(3) 1n the exercise of
- that respons1b111ty, havmg the authonty to require such reports, estimates, -
and’ statistics  as the admmlstrator deems necessary from all county - -
departments and1 agenc1es, (4) preparing annual, monthly, and other
reports for councll on;finances and adminstrative activities of the county,
and (5) performing such other dutres as may be requured by the council
S C Code Ann § 4:9-630 I' 0w
Co e
I | 1
All of these duttes mvolve some degree of discretion and none contamn an absolute
i | ! t
or stringent procedural requu‘ement or tnandate ' The County Admunistrator’s actions are
1 ! i l l | | ii !
therefore d1scret10nary, rather than mmlstenal 1n nature and protected from suit barring a
| o Lo
showing of gross neghgence‘ In essence, Plamtlff disagrees or takes 1ssue with the
[ i i [
discretionary actions of Preston and the, council members However practicality 1n the

- { 3 1 i byl |

I
name of govemment efﬁc1ency *manddtes that government officials be-able to exercise a

- - considerable amount of dlscretlon to effecuvely serve the public If each action a

r’ |

government employee\ took rlsked p‘ersonal liability for any losses or 1f1_1ury that mey

result, government entities : and Lemployees would be paralyzed *by*fear of 11ab1hty

. - are noti grossly neghgent) ThlS statute must be llberally construed to lumit habm - -

- - The powers and dutles of a County Admlmstrator mclude, among other things ~ -
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: standmg and pernntted to proceed with tlns action, Preston and the mdmdual Defendants‘l

i . -

| 000053

4 i - - ~ =

Plamtlff s Complalnt should be distussed dile to the fact that absent a showmg of grosst

T e T

PR et

. neglgence, Preston 1 18 entitled to 1mmumty for the alleged acttons formmg the ba51s of -

1 i =

"the Complaint ) |

i i
1 3 (R
i ; t — +

' (2)  Preston also has Inmumty under South Carohna Torts Clamms Act, |

The South Carolina Torts Claims Act, SC Code Ann § 15-78-10 et seq 15 the

i i

1
LTI

Ty . "

“exclusive remedy available for torts commutted by a governmental entity, 1ts employees )

or 1ts agents, except where the conduct was not within the scope of official, dyties or

—— L _F T

I - — -

constltuted actual ﬂaud, actual mahce mtent to harm, or a crime 1nvolv1ng moral -

—- - 5 ~F

— e

turpltude ? S C Code Ann §§ 15- 78-20(b) 70(b) In additton to common l';w leg1slat1ve

g 1

immunity, Preston 1s also rmmune ﬁom surt pursuant to the South Carolina Tort Cla.uns Act

l[l x |

spec1ﬁcally SC Code §§ 15-78-60(1) and 15:78-70  The Tort Clams Act not o nly

l\ll |

!

' constitutes the exclusive cvil remedy for any tort commutted by an employee of a i |

government entity but also explicitly prov1des that the entity for whom the employee 1s

t
! i1

o L»-.;hfﬂfﬂa [

3

t

actmg be named as the party defendant not the employee himself "S C Code § ] 15 18- 70 Fi

1 - Anderson County 15 named as a defenldant m this matter If the Plamnff 1S grant El_

o SN o e e A__jf

- AT wt;

pﬁl

should be dismussed pursua.nt to the Tort Cla1ms Act The Act prov1des that*when an"
r 1 i At “p o 3

X - ERA 3 B

individual 1s named, the entity must be substltuted as the party defendant S C Code §15- {

h | i

78—70(c) ’Ihat has been done wn this case, with Anderson County bemng named as a

1

| t
1

I f
Defendant The Plamntiff’s allegations against the individual Defendants mvolve their votes'

, ona personnel matter and actions m their official capacities There are no allegations made

— o
t

tagamst these Defendants which mvolve acuons outside the1r role as council members or’

. - T . —

-t

= —

] Preston s as County Adnumstrator As such the Tort Clalms Act mandates that sthey be L

3 — T ke s _
- - . _.AH'H‘

T B s
e BT
1
4 — i1
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! [ 1
disrussed as a matter of law and 'that the County be substituted as the proper party Because

the County 1s already named 1n this action, Preston and the other mdividual Defendants are |

=

ent1tled to a d1$rmssal -

- i
F ALLEGED VIOLATIONS OF SOUTH CAROLINA FREEDOM OF INFORMATION Act” o

- 4 - -

r _ -

— 1

i = - 1r i
e - 1 _— — e
o - - : [

-rlH”
i

The purpose of the South Carolina Freedom of Information Act S C Code Amn §

|t
{

30-4-10 et seq , (hereznafter FOIA) 18 to protect the pubhc by prowdmg a mechamsm for i

=

1
- 4o i
T —— T 1

the disclosure of mformatmn by pubhc bodies S C Code Ann §. 30-4-15, Bellamy V- { s

Brown 305'S C 291, 295, 408 SE2d219 221 (1991) ’ t

(l)l Parhamentary Irregularities Cannot Invahdate Contracts and The |
Issue Represents a Nonjusticable Pohtlcal Question « !

1

£
Plamtlff attempts to obtam a- declaratory Judgment that Preston s Severance s

ll"“

1

|

N3 - — - -
x i - - = :
Tophe rp o+ = -

b ..

lr B

- B3 i - — — - —

Agreement was/1s “void because 1t was signed, prepared and agreed upon m violation of

|

FOlA’ s requirements of open and honest govemment ” (Compl 9 109) Nevertheless, | .

I

|
any parhamentary 1rregulant1es cannot mvahdate Preston’s Employment Contract or =

Severance Agreement-

|
question
!

i
Y ”‘l

- ot
[ SR [ >
Furthermore the 1ssue fepresents a nonjustlcable polmcal B *+

i b
. 3
¢
N I I { !
o v

’ - - - - —

l 1 { i |

t i ]
'The nonjustlc1abﬂ1ty 6f a political questmn 1s pnmarily a' function of the

H|
ri
separation of powers

3

policy dec151qns, legislative procedures, and the like, vvhlch are commuitted to the halls of |
I i

the leglsl'atures South

Comm 1369 SC 139

¢ —

questlons which are predominately political in nature

Waterman 8 S 'Corp, Ctvil Aeronautics Board, 333 U S 103, 111 (1948)
I |

—- - 2
Question, Doctrine exclude§ frcj Jud1c1al review those controversies that revolve around

1
1

3 : ¥
Baker vy Carr 369 US 186 210 11 (1962) -1 The Polmcal” E

- e T
— I

1
o

P

- ,-rm

l | [ :

b
| |
Carolina Public Interest Foundation v Judicial Merzt Selection

oy

1

[UR

142 632 SE2d 277 278 (2006) Courts w1ll not rule on—l,f1

P ” _;TT
1

bl |

Chicago &'S Awr Lines v- " 1 ' "
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It was prev1ously argued by other taxpayers that Anderson County resolutlons
(R

1
I

were passed contrary to the procurement code and potentially in Violation of FOIA In»

— - + -

- . —

ot
that case, this Court found that 1t 18 1rnproper for the Judlcmry to referee proceduralw -
- Tt e T - - . ,;1
d15putes 1r1 order to résolve allegatlons that council actions violated FOIA ZIn Bradshaw -
ke Foaoly 4y - o - E*’J,w ~

[ iijf o o

v Anderson County, C AT No 2009—CP 04 00491 citizens chaHenged the hmng zby -
- L R
Council of! an audrtor and the Nexsen Pruet law firm to conduct an 1nvest1gat10n 10ne -
| i *+ 1 7 [ —_ - We
challenge they mounted was that the hiring was not done n accordance “with the]
|

1',..}

requirements' of FOIA because 1t was not listed on the agenda ° AndersonlC()unty,

i
i ||

1

t I

submitted a proposed order, which this Court adopted, rejecting the argument - i
[T]he Court finds that 1t would not be appropriate for the Court to sitas, | ' | |
zn eﬂect a parlzamentarxan Jor the County Council, reviewing each ofjuts "'+
motzons and commuttee appontments See South Carolina Public Interest l

'\ Foundation'v The Judicial Menit Selection Comnussion, 369 S C 139,
143, 632 S E 2d 277, 278 (2006) ("the courts will not rule upon questlonr
| which are excluswely or predommantly political 1n nature rather than |
judicial”) Also 1t 1s undisputed that each of the resolutions at” 1§5ue

passed by two thirds of the Council members present and voting' Sectlonjz ,1 i,

2-38(c)(5) of the Anderson County Code provides that "[n]o advance oy -

notlce of such, ntroduction of an ordinance or resolution shall*be reqmred f

1f so approved by two thlrds of the members present and votmg L ;34 n ’»n

e

- - r -

(Order oﬁMarch 26, 2009 at15- 16) (emphasrs added) 10 ST T

- . B 3
tj P ”’ 1_ - - J{" = - L}r b

- " If'also bears notmg that Plamtrﬁ"s FOIA related causes of actron are statutory t,
PET Iy - T, o

f i [
e

H'-t

creations’ and therefore the sole remedies Freemantle may seek are prov1ded by statute -

3 |~1
Lawson v South Carolzna Dept of Corr, 340 S C 340, 532 S E 2d 259 (2000)(“[W]hen b
\ 1' 1
a statute creates'a substantive rnight and provides a remedy for 1nfrmgement of that

i i

+ i

Pot® FOIA provides that “[a]genda fany for regularly scheduled meetmgs must be posted on !
a bulletin board’at the office or meeting place of the public body at least twenty-four hours prior to such
meetings,’ S C Code Ann § 30 4-80(a), and that “[a]ll public bodies shall notify persons or orgamzations, .

local news media, or such other news media as may request notification of the agenda of all public
meetings, Id §30 4 80(a) T

i
| i 1 [

10 Defendant has provided the Court with a copy of the Order issued m Bradshaw v Anderson County, CA
No 2009-CP-04 00491 ' T

l
bty 20 oy | ;1
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right, the plamntiff 1s limited t0 that statutory remedy * ), Dockins v Ingles Markets, Inc,
306 SC 496, 413 SE2d 18 (1992) The alleged violation of this procedural statute

1 i - ~
t 3
cannot serve to 1n€/a1rdate or:void’ Preston’s Severance Agreement because the statute

- 4 1 - - - —_
- i T J—

does not allow such a remedy Without a statutory provrsron providing that a FOIA -
. ERT ; _

violation can serve to vord a contract Plamtrff may not seek to do so - T )

— ‘LLT. s + . -

-

- [l =

In sum any alleged procedural deﬁcrency oannot nvalidate= -a bmdmg contract,

T 1 *—f— 11 - )
! [ T - -
nor should tlus Court address ‘the vague but purported FOIA v1olatrons as such an__
Lot = i }Hh - - - - = -

1 _ —
mquiry, without more, would violate the Polhitical Question Doctrme =

= 4 - - o T - - N -

A IHr CONCLUSION B - -

{

— -t -
- {n_ T - -

Taken 1n the light most favorable to the Plantiff, the Complamt fauls to set forth

grq{,[_ - -

allegations against the md1v1dual I?efendants, IJoey Preston, Ron Wilson, Bill McAbee,

| o | A
Larry Greer, Mrchael'tTh‘q'mpspn, and Gracie F loyd, which would entitle Plaintiff to

1 i lr
rehef All the alleged fac':tlons of these Defendants were actions taken pursuant to their
respective dutres as members of Anderson County Council and Preston in hus role as

County Admrmstrator HThe Plamtrff seeks to assert a claim as a taxpayer, citizen,

i
{ 1
r": hr[

resident, and elector of Anderson County, but fails to adequately establish the requusite

L‘!‘z,i |

standing requrred to marntam the current action Further, Plaintiff’s claim should be

1 !
|

dlsmrssed pursuant to Ru}e 12(b)(8) of the South Carolina Rules of Civil Procedure as

i
q |

there 1s currently an action pendtng1before this Court that concerns the same 1ssues,
E ' T ! E
] I !
mvolves proper parties to the action, and seeks nearly 1dentical relief
1 1
1 3 -

1 | S L] L
i H

' The restrictions on a couxt s ability to address pohtlca] questrons was also addressed by the South

Carolina Supreme Court m Wilson v Preston, ‘wherem Chief Justice Toal and Justice Pleicones opined that -
the case was an 1ssue of political questlon(and should not have been before the court Wilsonv Preston,

378 S C 348 360-61 662 S E 2d 580,586 (2008) Chief. Justice Toal concurring in separate opinion in. -
which Justice Pleicones concurred(“[I]ssues related to the propriety of Respondent’s actions present

purely political questrons the resolution of which rests solely within the Council’s domam )
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Based upon the reasons outlined above, the Plamtiff’s claims against Defendant

Joey Preston must fail, and Defendant Preston’s Motion to Dismiss should be granted

March 16, 2010

Respectfully Submutted,

Sy L &=

}a’ Randle Moody II, S C Bar #14135
Joseph O Smuth, S C Bar # 77475
ROE CASSIDY COATES & PRICE, P A
1052 North Church Street
Greenville, South Carolina 29601
(864) 349-2600
(864)-349-0303 fax
RMoody@roecassidy com
JSmith@roecassidy com

Candy M Kem-Fuller, Esq
South Carolina Bar #11392
UPSTATE LAW GROUP, LLC
200 East Main Street
Easley, South Carolina 29640
(864) 855-3114
(864) 855-3227 (Facsimile)
Attorneys for Defendant Joey Preston
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