
1 

The State of South Carolina 
In the Court of Appeals 

_____________________________ 
 

APPEAL FROM 
THE COURT OF COMMON PLEAS FOR THE FIFTH JUDICIAL CIRCUIT, 

COUNTY OF RICHLAND 
 

J. Mark Hayes, II, Circuit Court Judge 
_____________________________ 

 
Appellate Case No. 2020-000619 

Civil Action No. 2017-CP-40-06621 
_____________________________ 

 
R. WAYNE TODD, derivatively on behalf of  
SCANA CORPORATION, 

    Plaintiff, 
 

v. 
 
KEVIN MARSH, GREGORY ALIFF,  
JAMES BENNETT, JOHN CECIL,  
SHARON DECKER, MAYBANK HAGOOD,  
LYNN MILLER, JAMES ROQUEMORE,  
MACEO SLOAN, ALFREDO TRUJILLO,  
JIMMY ADDISON, and STEVE BYRNE, 

Defendants, 
 

And 
 
SCANA CORP., 

       Nominal Defendant. 
 

TERESA PARLER, derivatively on behalf of  
SCANA CORPORATION, 

    Plaintiff,
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v. 
 
KEVIN MARSH, GREGORY ALIFF,  
JAMES BENNETT, JOHN CECIL,  
SHARON DECKER, MAYBANK HAGOOD,  
LYNN MILLER, JAMES ROQUEMORE,  
MACEO SLOAN, ALFREDO TRUJILLO,  
JIMMY ADDISON, and STEVE BYRNE, 

Defendants, 
 

And 
 
SCANA CORP., 

       Nominal Defendant, 
 

 
Of Which SCANA CORPORATION, KEVIN MARSH, GREGORY 
ALIFF, JAMES BENNETT, JOHN CECIL, SHARON DECKER, 
MAYBANK HAGOOD, LYNN MILLER, JAMES ROQUEMORE, 
MACEO SLOAN, ALFREDO TRUJILLO, JIMMY ADDISON, and 

STEVE BYRNE are Appellants, 
 

And 
 

TERESA PARLER, derivatively on behalf of SCANA CORPORATION is 
the Respondent. 

_____________________________ 
 

APPELLANTS’ RETURN TO MOTION TO DISMISS AND  
OPPOSED MOTION TO ADDRESS APPELLATE JURISDICTION IN 

THE PARTIES’ SCACR 208 BRIEFS 
_____________________________ 

 Defendants and Nominal Defendant SCANA Corporation, Appellants in the 

above-captioned matter, move the Court for an order directing the parties to address 

appellate jurisdiction in their briefs under SCACR 208 in lieu of filing returns and 

replies under SCACR 240(e)-(f) to Respondent Teresa Parler’s Motion to Dismiss.  In 



 

the alternative, Appellants incorporate by reference the Jurisdictional Statement in 

the Initial Appellants’ Brief as their return in opposition to the Motion to Dismiss 

under SCACR 240(e). 

On Monday, June 8, Appellants electronically filed and served their Initial 

Brief, which includes a Jurisdictional Statement explaining why this Court has 

jurisdiction under S.C. Code Ann. § 14-3-330(1)-(2).  As that Initial Brief explains, the 

trial court’s order denying the motion to dismiss this non-shareholder plaintiff’s 

derivative action for lack of shareholder derivative standing is appealable because it 

both involves the merits and denies SCANA the substantial right to control its own 

litigation, or at least to have that litigation controlled by a current shareholder.  This 

Court also has jurisdiction because, in nature and effect, the trial court’s order is like 

other orders held appealable under § 14-3-330 that effectively deny a party its choice 

of counsel or deny a party its right to choose its own defendants.  See Appellants’ 

Initial Brief 7-13.  As the Initial Brief makes clear, the reasons why this Court has 

jurisdiction are intertwined with the substance of the trial court’s unprecedented 

ruling.   

The day after the deadline for the Initial Appellants’ Brief, Respondent served 

a four-page motion to dismiss the appeal that did not acknowledge or respond to 

Appellants’ Jurisdictional Statement.  Rather than engage in duplicative motions 

practice in response to a motion that could have been filed many weeks ago, it would 

serve the interests of economy and provide the Court with a fuller understanding of 

the merits that inform the jurisdictional issues if the parties address these 



 

jurisdictional questions in their SCACR 208 briefs.  Respondent opposes the motion 

to address appellate jurisdiction in the parties’ SCACR 208 briefs.  

In the alternative, and to avoid unnecessary filings, Appellants incorporate by 

reference the Jurisdictional Statement in the Initial Appellants’ Brief, pages 7-13, as 

their return in opposition to Respondent’s Motion to Dismiss for purposes of SCACR 

240(e).   

 
  



 

Dated:  June 12, 2020            Respectfully submitted,  

s/ John A. Massalon 
John A. Massalon (SC Bar # 10279)   
Wills Massalon & Allen, LLC 
Post Office Box 859 
Charleston, South Carolina 29402 
(843) 727-1144 
jmassalon@wmalawfirm.net 
 
C. Scott Greene (pro hac vice) 
John R. Bielema Jr. (pro hac vice) 
Michael P. Carey (pro hac vice) 
Bryan Cave Leighton Paisner LLP 
One Atlantic Center, 14th Floor 
1201 West Peachtree Street, N.W. 
Atlanta, Georgia 30309 
(404) 572-6600 
scott.greene@bclplaw.com 
john.bielema@bclplaw.com 
michael.carey@bclplaw.com 
 
Barbara A. Smith (pro hac vice) 
Bryan Cave Leighton Paisner LLP 
One Metropolitan Square 
211 N. Broadway, Suite 3600 
St. Louis, Missouri 63102 
(314) 259-2000 
barbara.smith@bclplaw.com 
 
Counsel for Defendants-Appellants 
Gregory E. Aliff; James Bennett; 
John F.A.V. Cecil; Sharon A. Decker; 
D. Maybank Hagood; Lynne M.  
Miller; James W. Roquemore;  
Maceo K. Sloan; and Alfredo Trujillo  
 
 
 
 
 
 
 
 

s/ Steven J. Pugh      
Steven J. Pugh (SC Bar # 14341) 
Benjamin P. Carlton (SC Bar # 
101142) 
Richardson Plowden  

& Robinson, P.A.  
Post Office Drawer 7788 (29202) 
1900 Barnwell Street 
Columbia, South Carolina 29201  
(803) 771-4400 
spugh@richardsonplowden.com  
bcarlton@richardsonplowden.com 
 
I.S. Leevy Johnson (SC Bar # 3020) 
George C. Johnson (SC Bar # 9308) 
Johnson Toal & Battiste, P.A. 
1615 Barnwell Street 
Columbia, South Carolina 29201  
(803) 252-9700 
islj@jtbpa.com  
George@jtbpa.com 
 
Brian D. Schmalzbach (pro hac vice) 
Brian E. Pumphrey (pro hac vice) 
McGuireWoods LLP 
800 East Canal Street 
Richmond, VA 23219 
(804) 775-7745 
bschmalzbach@mcguirewoods.com 
bpumphrey@mcguirewoods.com 
 
Counsel for Nominal Defendant-
Appellant SCANA Corporation 
 
 
 
 
 
 
 
 
 



 

s/ William A. Coates 
William A. Coates (SC Bar # 1289) 
Roe Cassidy Coates & Price P.A. 
1052 North Church Street 
Post Office Box 10529 
Greenville, South Carolina 29603 
(864) 349-2600 
wac@roecassidy.com 
 
John A. Jordak, Jr. (pro hac vice) 
Meredith J. Kingsley (pro hac vice) 
Alston & Bird 
1201 West Peachtree Street 
Atlanta, Georgia 30309 
(404) 881-7000 
john.jordak@alston.com 
meredith.kingsley@alston.com 
 
Counsel for Defendant-Appellant 
Jimmy Addison 
 
s/ James M. Griffin 
James M. Griffin (SC Bar # 9995) 
Margaret N. Fox (SC Bar # 76228) 
Griffin Davis  
4408 Forest Drive, Suite 300  
Columbia, SC 29206  
(803) 744-0800  
jgriffin@griffindavislaw.com 
mfox@griffindavislaw.com 
 
 
James F. Wyatt, III (pro hac vice) 
Robert A. Blake, Jr. (pro hac vice) 
Wyatt & Blake, LLP  
435 East Morehead Street 
Charlotte, NC 28202  
(704) 331-0767   
jwyatt@wyattlaw.net 
rblake@wyattlaw.net 
 
Counsel for Defendant-Appellant 
Stephen A. Byrne 
 

s/  Derk Van Raalte  
J. Brady Hair (SC Bar # 9040) 
Derk Van Raalte (SC Bar # 9286) 
Law Offices of J. Brady Hair 
2500 City Hall Lane 
Post Office Box 61896 
North Charleston, SC 29419 
(843) 572-8700  
Brady@bradyhair.com 
Derk@bradyhair.com 
 
Anne M. Tompkins (pro hac vice) 
Jonathan M. Watkins (pro hac vice      

pending)  
Aaron C. Lang (pro hac vice pending)  
Cadwalader, Wickersham & Taft LLP 
227 West Trade Street  
Charlotte, NC 28202  
(704) 348-5222 
Anne.Tompkins@cwt.com 
Jonathan.Watkins@cwt.com 
Aaron.Lang@cwt.com  
Counsel for Defendant-Appellant 
Kevin B. Marsh 



 

CERTIFICATE OF SERVICE 

 I, Benjamin P. Carlton, an attorney practicing with Richardson Plowden & 

Robinson, P.A., certify that on this day, pursuant to Section (c)(13) of the Supreme 

Court’s Order in Appellate Case No. 2020-000447 (Apr. 14, 2020), I served this 

Return and Opposed Motion on the following counsel of record using the primary 

email addresses listed in the Attorney Information System (if applicable): 

Mark D. Chappell 
Graham L. Newman 

Chappell Smith & Arden, P.A. 
2801 Devine Street, Suite 300 

Columbia, SC 29205 
mchappell@csa-law.com 
gnewman@csa-law.com 

 
Lawrence P. Eagel 

Melissa A. Fortunato 
Bragar Eagel & Squire, P.C. 

885 Third Avenue, Suite 3040 
New York, New York 10022 

eagel@bespc.com 
fortunato@bespc.com 

 
A copy of the sent email is enclosed with this Proof of Service. 

Dated:  June 12, 2020   s/ Benjamin P. Carlton 
Benjamin P. Carlton   
Richardson Plowden  
   & Robinson, P.A.  
Post Office Drawer 7788 (29202) 
1900 Barnwell Street 
Columbia, South Carolina 29201  
(803) 771-4400 
bcarlton@richardsonplowden.com 
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From: Ben Carlton
To: "mchappell@csa-law.com"; gnewman@csa-law.com; eagel@bespc.com; fortunato@bespc.com
Cc: IS Leevy Johnson (islj@jtbpa.com); George Johnson (GEORGE@jtbpa.com); Steve Pugh; Charity McQueen;

Carmen Ganjehsani; "jmassalon@wmalawfirm.net"; Bill Coates (wac@roecassidy.com);
"john.jordak@alston.com"; "meredith.kingsley@alston.com"; "Schmalzbach, Brian D."; "Pumphrey, Brian E.";
"Brady@bradyhair.com"; "Derk@bradyhair.com"; "Anne.Tompkins@cwt.com"; "Jonathan.Watkins@cwt.com";
"Aaron.Lang@cwt.com"; "jgriffin@griffindavislaw.com"; "mfox@griffindavislaw.com"; James Wyatt
(JWyatt@wyattlaw.net); "rblake@wyattlaw.net"; "scott.greene@bclplaw.com"; "john.bielema@bclplaw.com";
"michael.carey@bclplaw.com"; "barbara.smith@bclplaw.com"

Subject: Parler v. Marsh et al. - 2017-CP-40-00621; Appellate Case No. 2020-000619 (Court of Appeals) - Appellants"
Return to MTD & Motion to Address Appellate Jurisdiction in the Parties" SCACR 208 Briefs

Date: Friday, June 12, 2020 2:20:00 PM
Attachments: Parler Return to MTD & Motion to Defer Jurisdictional Briefing (6-12-202....pdf

Parler - Ltr to Ct App re Return to MTD & Opposed Motion to Address Appe....pdf

Counsel,
 
Please find attached a copy of Appellants’ Return to Motion to Dismiss and Opposed Motion to
Address Appellate Jurisdiction in the Parties’ SCACR 208 Briefs, in the above-referenced matter,
which is being filed contemporaneously herewith in accordance with the Court’s Amended Order,
No. 2020-05-29-02, regarding “Operation of the Appellate Courts During the Coronavirus Emergency
(As Amended May 29, 2020).”  Also, please find attached a copy of the cover letter being mailed to
the South Carolina Court of Appeals along with the corresponding motions filing fee.
 
Thank you and have a nice weekend,
Ben Carlton
 
 
 

HOME  VCARD  LOCATION   
Benjamin P. Carlton
Attorney at Law
BCarlton@RichardsonPlowden.com

Richardson Plowden & Robinson, P.A.
1900 Barnwell Street
Columbia, SC 29201
Tel: 803.253.8687
Fax: 803.779.0016
www.RichardsonPlowden.com

 
The information contained in this e-mail message may be attorney-client privileged, attorney work
product, or strictly confidential information.  If the reader of this message is not the intended
recipient, you are hereby notified that any dissemination, distribution, or copying of the
communication is strictly prohibited.  If you have received this communication in error, please
immediately notify us by telephone at (803) 771-4400 and permanently delete this e-mail.
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