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STATE OF SOUTH CAROLINA . IN THE COURT OF COMMON PLEAS
CASE NO. 2017-CP-26-2880

COUNTY OF HORRY

SUSAN B. BYERLY and
JOHN BYERLY

W N e N Nt N N N N NP N aP P N P

Plaintiffs,
vs. VERDICT FORM
THOMAS WESLEY,
Defendant.
L. Do you find that the defendant was negligent?

YES: GO TO QUESTION 2

; i NO: STOP AND DELIBERATE NO FURTHER

2L Do you find that the defendant's negligence proximitiely caus;‘_égd
the plaintiff's injury? B

YES: GO TO QUESTION 3

NO: STOP AND DELIBERATE NO FURTHER

3. Do you find that the plaintiff was negligent?
YES: GO TO QUESTION 4

NO: GO TO QUESTION 6

4, Do you find that the plaintiff's negligence proximately caused

% injury?

YES: GO TO QUESTION 5

NO: GO TO QUESTION 6
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%

3. If your answers to questions 1, 2, 3, and 4 are all YES, then
answer this question:

Taking the combined negligence that proximately caused the
parties' injuries. as one hundred percent' (100%), what
percentage of that negligence is attributable to the plaintiff
and what percentage is attributable to the deﬁendant?

L Plaintiff: %
Defendant: %
Total 100%

If the plaintiff's percentage of negligence is greater than 50%,
STOP AND DELIBERATE NO FURTHER.

If the plaintiff's percentage of negligence is 50% or less, GO TO
QUESTION 6.

6. Please state the total amount of damages, if any, sustained by
the plaintiff:

DOLLARS

($ .00), actual damages.

Gm&c{sﬂc |

PRESI ING JUROR '

CONWAY, SOUTH CAROLINA

November (Ql , 2019
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
)  THE FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY ) CASE NO.: 2017-CP-26-
Susan B. Byerly, )
)

Plaintiff, ) SUMMONS
v. ) (JURY TRIAL DEMANDED)

)
Thomas Wesley, Brown Rooftops, LLC, and )
Bay Service and Contracting, LL.C. )
)
Defendants. )
)

TO: DEFENDANTS ABOVE NAMED:

YOU ARE HEREBY SUMMONED AND REQUIRED to answer the Complaint in this
action. A copy of the Complaint is attached to this Summons and is herewith served upon you.
Your answer must be in writing and signed by you or your attorney and must state your address or
the address of your attorney if signed by your attorney. Your answer must be served upon the
undersigned attorneys for the Plaintiff within thirty (30) days after the service hereof, exclusive of
the day of service, at 12019 Ocean Highway, Pawleys Island, South Carolina 29585.

YOU ARE HEREBY GIVEN NOTICE FURTHER that, if you fail to appear and defend
and fail to answer the Complaint as required by this Summons within thirty (30) days after the
service hereof, judgment by default will be rendered against you for the relief demanded in the

Complaint.
HOPKINS LAW FIRM, LLC

s/ William E. Hopkins, Jr.

William E. Hopkins, Jr., SC Bar No.: 66474
12019 Ocean Highway

Post Office Box 1885

Pawleys Island, South Carolina 29585
(843) 314-4202 — Telephone

(843) 314-9365 — Facsimile

bill@ hopkinsfirm.com

Attorneys for the Plaintiff

Pawleys Island, South Carolina
May 8§, 2017
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THE FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) Docket No.: 2017-CP-26-
Susan B. Byerly,
Plaintiff, COMPLAINT
v. (JURY TRIAL DEMANDED)

Thomas Wesley, Brown Rooftops, LLC, and
Bay Service and Contracting, LLC.

Defendants.

e N N N N N N e N

Susan B. Byerly (hereinafter “Plaintiff’), complaining of Thomas Wesley, Brown
Rooftops, LLC and Bay service and Contracting, LLC (“Defendants”), would respectfully show

unto the Court the following:

PARTIES
1. Plaintiff is a citizen and resident of Horry County, South Carolina.
2. Upon information and belief, Defendant Thomas Wesley is a citizen and resident

of Horry County, South Carolina and is the owner of real property located at 6211 Brynn Drive in
Myrtle Beach, Horry County, South Carolina.

3. Upon information and belief, Defendant Brown Rooftops, LLC is a limited liability
corporation organized and existing under the laws of the State of South Carolina, and at all times
pertinent herein was doing business and maintained it principal place of business, or “nerve center”
in Horry County, South Carolina.

4. Upon information and belief, Defendant Bay Service and Contracting, LLC is a
limited liability corporation organized and existing under the laws of the State of South Carolina,
and at all times pertinent herein was doing business and maintained it principal place of business,

or “nerve center” in Horry County, South Carolina.
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VENUE AND JURISDICTION

5. Venue and jurisdiction is proper because at least one Defendant owns property in
Horry County, South Carolina, and all of the acts complained of herein occurred in Horry County,
South Carolina.

FACTS

6. On or about October 12, 2016, Plaintiff, her husband, her daughter and her
grandchildren were living at 6211-A Brynn Drive in Myrtle Beach pursuant to a Lease Agreement
with Defendant Wesley, who owns the property.

7. Plaintiff was an invitee on the premises and at all times relevant to this action was
on Defendant’s property with the express and/or implied permission of Defendant and for the
purpose of benefitting Defendant.

8. At the time, both Plaintiff and her husband were working at Coastal Carolina
University and had to leave their house for work before daybreak.

9. The property contained large railroad ties, presumably placed on the property by
Defendant Wesley.

10. In early October 2016, a severe storm in Myrtle Beach caused damage to the
property, including damage to the roof and the yard/trees on the property. As a result, Defendant
Wesley or his insurance carrier hired the two corporate defendants to perform certain repair and/or
cleaning work on the property.

11.  Completely unbeknownst to Plaintiff and her husband, the Defendants moved the
large railroad ties from their previous position and placed them directly in the path between the
door to the residence and Plaintiff’s vehicle. On the date in question, while walking from the home

to their car in the dark, before sunrise, Plaintiff tripped on one of the railroad ties placed between
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her vehicle and the door to the residence and fell, Incurring serious injuries.

12. The aforesaid conditions constituted a hazardous, dangerous and/or defective
condition of the property.

13. Defendants created the hazardous, dangerous, and/or defective condition, and they
had actual or constructive knowledge of the hazardous, dangerous, and/or defective condition, and
failed to correct it or cordon it off or notify or warn Plaintiff, despite reasonable opportunity to do
SO.

14.  As aresult, Plaintiff has incurred medical expenses, pain and suffering, permanent
disability and loss of income, anxiety, stress, embarrassment, and mental distress as a result of the
acts and/or omissions of Defendants.

FOR A FIRST CAUSE OF ACTION
(Negligence)

15. Plaintiff realleges and restates all the allegations of the preceding paragraphs as if
fully rewritten and restated herein verbatim.

16. By operating a rental property for lease to the general public, Defendant Wesley
owed its invitees, including Plaintiff, a duty of care to prevent and discover risks and dangerous
conditions and to take safety precautions to either eliminate unreasonable risks or properly warn
of such risks and dangers.

17. The two corporate Defendants also owed a duty of care to prevent and discover
risks and dangerous conditions and to take safety precautions to either eliminate unreasonable risks
or properly warn of such risks and dangers.

18. At the time and place described above, Defendants breached their respective duties

of care they owed Plaintiff and were negligent and grossly negligent. Specifically, Defendants’
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conduct was negligent, grossly negligent, willful, wanton and reckless in one or more of the

following particulars:

a.

In failing to exercise ordinary care to maintain and keep the subject
property in a reasonably safe condition for use by its invitees;

In failing to warn Plaintiff of the dangerous condition of the property
when they could have easily done so;

In failing to implement preventive measures, procedures or policies
designed to eliminate or reduce such dangerous conditions and the hazards
posed therefrom;

In failing to exercise the reasonable care, skill and prudence exercised by
an ordinary, reasonable property owner, contractor, operator, lessor,
owner, and construction expert under the circumstances;

In failing to properly remedy the dangerous condition after they knew or
should have known, through reasonable diligence, that the dangerous
condition existed;

In failing to properly supervise, instruct, train and discipline their
contractors and employees in the manner in which to inspect and discover
and report and reduce such hazards;

In improperly and negligently designing the property area;

In improperly and negligently maintaining the property area;

In causing the dangerous condition to exist;

In failing to obey the laws, statutes, regulations and ordinances then and
there prevailing;

In failing to protect the safety and interests of Plaintiff; and

In such other particulars as the evidence produced in discovery and at trial
may show.

19. As a direct and proximate result of Defendants’ negligence in regards to this

incident, Plaintiff has suffered severe physical and psychological injuries, including, but not

limited to:
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€.

f.

Permanent physical impairment;
Loss of enjoyment of life;
Physical pain and suffering;
Medical bills;

Mental anguish; and

Such other damages as may be proven at trial.

20. Upon information and belief, Plaintiff is entitled to judgment against Defendants,

jointly and severally, for actual damages and punitive damages for their negligence, gross

negligence, willful, wanton and reckless conduct.

WHEREFORE, Plaintiff would request an Order of the Court granting the relief sought

in the Complaint, actual damages, punitive damages, consequential damages, pre-judgment

interest, attorneys’ fees and costs, and for any such other and further relief as the Court may deem

just and proper.

Plaintiff hereby demands a trial by jury.

Respectfully submitted,
HOPKINS LAW FIRM, LLC

s/ William E. Hopkins, Jr.

William E. Hopkins, Jr., SC Bar #66474
Post Office Box 1885

Pawleys Island, South Carolina 29585
(843) 314-4202 - Telephone

(843) 314-9365 — Facsimile
bill@hopkinsfirm.com

ATTORNEYS FOR PLAINTIFF

Pawleys Island, South Carolina

May 8, 2017
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THOMAS WESLEY, BROWN
ROOFTOPS, LLC, and BAY SERVICE
AND CONTRACTING, LLC,

Defendants.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NO.: 2017-CP-26-02880
)
SUSAN B. BYERLY, )
)
Plaintiff, )
) ANSWER TO COMPLAINT
VS. )
) (JURY TRIAL DEMANDED)
)
)
)
)
)
)

TO: WILLIAM E. HOPKINS, JR., ESQUIRE, ATTORNEY FOR THE PLAINTIFF:

The Defendant, Thomas Wesley, responding to the Plaintiff’s Complaint, states as
follows:

FOR A FIRST DEFENSE
1. Defendant denies all allegations of the Plaintiff’s Complaint which are not herein
after specifically admitted, qualified, and/or explained.
2. Defendant admits, upon information and belief, the allegations set forth in
Paragraph | of Plaintiff’s Complaint.
3. Defendant admits the allegations set forth in Paragraph 2 of Plaintiff’s Complaint.
4. Defendant is without sufficient knowledge to admit or deny the allegations set
forth in Paragraph 3 of Plaintiff’s Complaint and therefore demands strict proof thereof.
5. Defendant is without sufficient knowledge to admit or deny the allegations set
forth in Paragraph 4 of Plaintiff’s Complaint and therefore demands strict proof thereof.
6. Paragraph 5 of Plaintiff’s Complaint constitutes a conclusion of law to which no

responsive pleading is required.
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7. Defendant admits the allegations set forth in Paragraph 6 of Plaintiff’s Complaint.

8. Paragraph 7 of Plaintiff’s Complaint constitutes a conclusion of law to which no
responsive pleading is required.

9. Defendant is without sufficient knowledge to admit or deny the allegations set
forth in Paragraph 8 of Plaintiff’s Complaint and therefore demands strict proof thereof.
10.  With respect to the allegations set forth in Paragraph 9 of the Plaintiff’s
Complaint, Defendant only admits that, upon information and belief, there was a railroad
tie on the property. Defendant is without sufficient knowledge to admit or deny the
remaining allegations set forth in Paragraph 9 of the Complaint and therefore demands
strict proof thereof.

11.  Defendant admits, upon information and belief, the allegations set forth in
Paragraph 10 of Plaintiff’s Complaint.

12.  With respect to the allegations set forth in Paragraph 11 of the Plaintiff’s
Complaint, Defendant only admits that, upon information and belief, a railroad tie had
been moved on the property due to repairs that were taking place on the property.
Defendant is without sufficient knowledge to admit or deny the remaining allegations set
forth in Paragraph 11 of the Complaint and therefore demands strict proof thereof.

13.  Defendant denies the allegations set forth in Paragraph 12 of Plaintiff’s
Complaint.

14.  Defendant denies the allegations set forth in Paragraph 13 of Plaintiff’s
Complaint.

15.  Defendant denies the allegations set forth in Paragraph 14 of Plaintiff’s

Complaint.
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16.  With respect to the allegations set forth in Paragraph 15, Defendant repeats his
responses to Paragraphs 1 through 14 of Plaintiff’s Complaint and incorporates them by
reference herein as if more fully set forth.

17. Paragraph 16 of Plaintiff’s Complaint constitutes a conclusion of law to which no
responsive pleading is required.

18.  The allegations set forth in Paragraph 17 are not directed to the answering
Defendant and therefore no answer is made. To the extent any of said allegations may be
interpreted to infer or imply any liability on the part of the answering Defendant, said
allegations are denied.

19. Defendant denies the allegations set forth in Paragraph 18, including all sub-parts,
of Plaintiff’s Complaint.

20.  Defendant denies the allegations set forth in Paragraph 19, including all sub-parts,
of Plaintiff’s Complaint.

21.  Defendant denies the allegations set forth in Paragraph 20 of Plaintiff’s
Complaint, which is the remainder of the Complaint, and demands strict proof thereof.

FOR A SECOND DEFENSE

22.  BY WAY OF FURTHER ANSWER TO PLAINTIFF’S COMPLAINT, AND AS
A SECOND DEFENSE THERETO, Defendant pleads the doctrine of comparative
negligence and alleges that the negligence and/or recklessness of the Plaintiff was greater
than any negligence which may be established against the Defendant and therefore the
Plaintiff is barred from recovery, or, in the alternative, that any verdict or judgment
obtained by Plaintiff must be reduced in proportion to the negligence attributed to her by

the fact-finder.
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FOR A THIRD DEFENSE

23, BY WAY OF FURTHER ANSWER TO PLAINTIFF’S COMPLAINT, AND AS
A THIRD DEFENSE THERETO, Defendant would allege and show that any conditions
alleged by Plaintiff to have been negligent, hazardous or dangerous were open and
obvious conditions to Plaintiff and for that reason Defendant is not liable to Plaintiff in
any way.

FOR A FOURTH DEFENSE

24.  BY WAY OF FURTHER ANSWER TO PLAINTIFF’S COMPLAINT, AND AS
A FOURTH DEFENSE THERETO, Defendant would show that any award of punitive
damages to the Plaintiff would violate the constitutional safeguards provided Defendant
under the Due Process Clause of the Fourteenth Amendment of the United States
Constitution and under the Due Process Clause of Article I, Section 3 of the South
Carolina Constitution, in that the determination of punitive damages does not bear any
reasonable relationship to the amount of actual and/or compensatory damages suffered by
or awarded to the Plaintiff.

WHEREFORE, having fully answered the Plaintiff’s Complaint, Defendant prays
that the same be dismissed, together with the costs and disbursements of this action and

for such other and further relief as the Court may deem just and proper.

DEFENDANT ALSO DEMANDS A TRIAL BY JURY.

[signature page to follow]
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Mt. Pleasant, South Carolina
June 21, 2017

WESTON LAW FIRM, P.A.

/s/ Stephanie P. Anthony

Stephanie P. Anthony

761 Johnnie Dodds Blvd., Suite 100
P.O. Box 1992

Mt. Pleasant, SC 29465-1992

P: (843) 881-4995

F: (843) 881-4009

ATTORNEY FOR DEFENDANT
THOMAS WESLEY
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY CIVIL ACTION NO.: 2017-CP-26-02880

~—

Susan B. Byerly and John
Byerly,

Plaintiffs,

VS. AMENDED SUMMONS

Thomas Wesley, Brown
Rooftops, LLC, and Bay Service
Contracting, LLC,

Defendants.

N N Nt N N N S g o e i

TO: THE DEFENDANTS ABOVE NAMED:

YOU ARE HEREBY SUMMONED AND REQUIRED to answer the Amended
Complaint in this action. A copy of the Amended Complaint is attached to this Amended
Summons and is herewith served upon you. Your answer must be in writing and signed
by you or your attorney and must state your address or the address of your attorney if
signed by your attorney. Your answer must be served upon the undersigned attorneys for
the Plaintiff within fifteen (15) days after the service hereof, exclusive of the day of service,
at 12019 Ocean Highway, Pawleys Island, South Carolina 29585.

YOU ARE HEREBY GIVEN NOTICE FURTHER that, if you fail to appear and
defend and fail to answer the Amended Complaint as required by this Amended
Summons within fifteen (15) days after the service hereof, judgment by default will be
rendered against you for the relief demanded in the Amended Complaint.

HOPKINS LAW FIRM, LLC

s/William E. Hopkins, Jr.

William E. Hopkins, Jr. (SC Bar #66474)
12019 Ocean Highway

Post Office Box 1885

Pawleys Island, South Carolina 29585
(843) 314-4202 - Telephone

(843) 314-9365 - Facsimile
bill@hopkinsfirm.com

ATTORNEYS FOR PLAINTIFF

Pawleys Island, South Carolina
February 28, 2018
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CIVIL ACTION NO.: 2017-CP-26-02880
Susan B. Byerly and John
Byerly,
Plaintiffs,
vs. AMENDED COMPLAINT

Thomas Wesley, Brown
Rooftops, LLC, and Bay Service
Contracting, LLC,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

Susan B. Byerly and John Byerly (hereinafter collectively “Plaintiffs”), complaining
of Thomas Wesley, Brown Rooftops, LLC and Bay service and Contracting, LLC

(“Defendants”), would respectfully show unto the Court the following:

PARTIES
1. Plaintiffs are citizens and residents of Horry County, South Carolina.
2. Upon information and belief, Defendant Thomas Wesley is a citizen and

resident of Horry County, South Carolina and is the owner of real property located at 6211
Brynn Drive in Myrtle Beach, Horry County, South Carolina (the “Property”).

3. Upon information and belief, Defendant Brown Rooftops, LLC is a limited
liability corporation organized and existing under the laws of the State of South Carolina,
and at all times pertinent herein was doing business and maintained its principal place of
business, or “nerve center” in Horry County, South Carolina.

4, Upon information and belief, Defendant Bay Service and Contracting, LLC

is a limited liability corporation organized and existing under the laws of the State of South

Page 1 of 6
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Carolina, and at all times pertinent herein was doing business and maintained its principal
place of business, or “nerve center” in Horry County, South Carolina.
VENUE AND JURISDICTION

5. Venue and jurisdiction is proper because at least one Defendant owns
property in Horry County, South Carolina, and all of the acts complained of herein
occurred in Horry County, South Carolina.

FACTS

6. On or about October 12, 2016, Plaintiffs, their daughter and their
grandchildren were living at 6211-A Brynn Drive in Myrtle Beach pursuant to a Lease
Agreement with Defendant Wesley, who owns the Property.

7. Plaintiffs were invitees on the Property and at all times relevant to this
action, were on Defendant Wesley’s property with the express and/or implied permission
of Defendant Wesley and for the purpose of benefitting Defendant Wesley.

8. At the time, both Plaintiffs were working at Coastal Carolina University and
had to leave their house for work before daybreak.

9. The Property contained large railroad ties, presumably placed on the
Property by Defendant Wesley.

10.  In early October 2016, a severe storm in Myrtle Beach caused damage to
the Property, including damage to the roof and the yard/trees on the Property. As aresult,
Defendant Wesley or his insurance carrier hired the two (2) corporate Defendants to
perform certain repair and/or cleaning work on the Property.

11.  Completely unbeknownst to Plaintiffs, the Defendants moved the large

railroad ties from their previous position and placed them directly in the path between the
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door to the residence and Plaintiffs’ vehicle. On the date in question, while walking from
the home to their car in the dark, before sunrise, Plaintiff Susan Byerly tripped on one of
the railroad ties placed between their vehicle and the door to the residence and fell,
incurring serious injuries.

12.  The aforesaid conditions constituted a hazardous, dangerous and/or
defective condition of the Property.

13.  Defendants created the hazardous, dangerous, and/or defective condition,
and they had actual or constructive knowledge of the hazardous, dangerous, and/or
defective condition, and failed to correct it or cordon it off or notify or warn Plaintiffs,
despite reasonable opportunity to do so.

14.  As aresult, Plaintiff Susan Byerly has incurred medical expenses, pain and
suffering, permanent disability and loss of income, anxiety, stress, embarrassment, and
mental distress as a result of the acts and/or omissions of Defendants.

FOR A FIRST CAUSE OF ACTION
(Negligence)

15.  Plaintiffs reallege and restate all the allegations of the preceding paragraphs
as if fully rewritten and restated herein verbatim.

16. By operating a rental property for lease to the general public, Defendant
Wesley owed its invitees, including Plaintiffs, a duty of care to prevent and discover risks
and dangerous conditions and to take safety precautions to either eliminate unreasonable
risks or properly warn of such risks and dangers.

17.  The two corporate Defendants also owed a duty of care to prevent and
discover risks and dangerous conditions and to take safety precautions to either eliminate

unreasonable risks or properly warn of such risks and dangers.
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18. At the time and place described above, Defendants breached their

respective duties of care they owed Plaintiffs and were negligent and grossly negligent.

Specifically, Defendants’ conduct was negligent, grossly negligent, willful, wanton and

reckless in one or more of the following particulars:

a.

In failing to exercise ordinary care to maintain and keep the Property
in a reasonably safe condition for use by its invitees;

In failing to warn Plaintiffs of the dangerous condition of the Property
when they could have easily done so;

In failing to implement preventive measures, procedures or policies
designed to eliminate or reduce such dangerous conditions and the
hazards posed therefrom;

In failing to exercise the reasonable care, skill and prudence
exercised by an ordinary, reasonable property owner, contractor,
operator, lessor, owner, and construction expert under the
circumstances;

In failing to properly remedy the dangerous condition after they knew
or should have known, through reasonable diligence, that the
dangerous condition existed;

In failing to properly supervise, instruct, train and discipline their
contractors and employees in the manner in which to inspect and
discover and report and reduce such hazards;

In improperly and negligently designing the Property area;

In improperly and negligently maintaining the Property area;

In causing the dangerous condition to exist;

In failing to obey the laws, statutes, regulations and ordinances then
and there prevailing;

In failing to protect the safety and interests of Plaintiff; and

In such other particulars as the evidence produced in discovery and
at trial may show.

Page 4 of 6
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19.  As adirect and proximate result of Defendants’ negligence in regards to this
incident, Plaintiff Susan Byerly has suffered severe physical and psychological injuries,

including, but not limited to:

a. Permanent physical impairment;
b. Loss of enjoyment of life;
c. Physical pain and suffering;

d. Medical bills;
e. Mental anguish; and
f. Such other damages as may be proven at trial.
20. Upon information and belief, Plaintiff is entitled to judgment against
Defendants, jointly and severally, for actual damages and punitive damages for their
negligence, gross negligence, willful, wanton and reckless conduct.

FOR A SECOND CAUSE OF ACTION
(Loss of Consortium)

21.  Plaintiffs reallege and restate all the allegations of the preceding paragraphs
as if fully rewritten and restated herein verbatim.

22. As a direct and proximate result of the negligence of Defendants as
mentioned above, Plaintiff John Byerly, as the husband of Susan Byerly, has suffered the
loss of aid, comfort, consortium, society and damage to the marital relationship with this
wife for which he is entitled to actual damages in an amount to be determined by the jury
at the trial of this action.

WHEREFORE, Plaintiffs would request an Order of the Court granting the relief

sought in the Complaint, actual damages, punitive damages, consequential damages,

Page 5of 6
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pre-judgment interest, attorneys’ fees and costs, and for any such other and further relief
as the Court may deem just and proper.

Plaintiffs hereby demand a trial by jury.

HOPKINS LAW FIRM, LLC

s/William E. Hopkins, Jr.

William E. Hopkins, Jr. (SC Bar #66474)
12019 Ocean Highway

Post Office Box 1885

Pawleys Island, South Carolina 29585
(843) 314-4202 - Telephone

(843) 314-9365 - Facsimile
bil@hopkinsfirm.com

ATTORNEYS FOR PLAINTIFF

Pawleys Island, South Carolina
February 28, 2018
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ROOFTOPS, LLC, and BAY SERVICE
AND CONTRACTING, LLC,

Defendants.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY ) CASE NO.: 2017-CP-26-02880
)

SUSAN B. BYERLY and )

JOHN BYERLY, )
)

Plaintiffs, )
) ANSWER TO
vs. ) AMENDED COMPLAINT

)

THOMAS WESLEY, BROWN ) (JURY TRIAL DEMANDED)
)
)
)
)
)

TO: WILLIAM E. HOPKINS, JR., ESQUIRE, ATTORNEY FOR THE PLAINTIFF:

Defendant Thomas Wesley, responding to the Plaintiffs’ Amended Complaint, states as
follows:

FOR A FIRST DEFENSE

1. Defendant denies all allegations of the Plaintiffs’ Complaint which are not herein
after specifically admitted, qualified, and/or explained.

2. Defendant admits, upon information and belief, the allegations set forth in
Paragraph 1 of Plaintiffs’ Complaint.

3. Defendant admits the allegations set forth in Paragraph 2 of Plaintiffs’ Complaint.
4. Defendant is without sufficient knowledge to admit or deny the allegations set
forth in Paragraph 3 of Plaintiffs’ Complaint and therefore demands strict proof thereof.
5. Defendant is without sufficient knowledge to admit or deny the allegations set

forth in Paragraph 4 of Plaintiffs’ Complaint and therefore demands strict proof thereof.
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6. Paragraph 5 of Plaintiffs’ Complaint constitutes a conclusion of law to which no

responsive pleading is required.

7. Defendant admits the allegations set forth in Paragraph 6 of Plaintiffs’ Complaint.

8. Paragraph 7 of Plaintiffs’ Complaint constitutes a conclusion of law to which no
responsive pleading is required.

9. Defendant is without sufficient knowledge to admit or deny the allegations set
forth in Paragraph 8 of Plaintiffs’ Complaint and therefore demands strict proof thereof.
10.  With respect to the allegations set forth in Paragraph 9 of the Plaintiffs’
Complaint, Defendant only admits that, upon information and belief, there was a railroad
tie on the property. Defendant is without sufficient knowledge to admit or deny the
remaining allegations set forth in Paragraph 9 of the Complaint and therefore demands
strict proof thereof.

11. Defendant admits, upon information and belief, the allegations set forth in
Paragraph 10 of Plaintiffs’ Complaint.

12. With respect to the allegations set forth in Paragraph 11 of the Plaintiffs’
Complaint, Defendant only admits that, upon information and belief, a railroad tie had
been moved on the property due to repairs that were taking place on the property.
Defendant is without sufficient knowledge to admit or deny the remaining allegations set
forth in Paragraph 11 of the Complaint and therefore demands strict proof thereof.

13. Defendant denies the allegations set forth in Paragraph 12 of Plaintiffs’
Complaint.

14. Defendant denies the allegations set forth in Paragraph 13 of Plaintiffs’

Complaint.
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15.  Defendant denies the allegations set forth in Paragraph 14 of Plaintiffs’
Complaint.

16.  With respect to the allegations set forth in Paragraph 15, Defendant repeats his
responses to Paragraphs 1 through 14 of Plaintiffs’ Complaint and incorporates them by
reference herein as if more fully set forth.

17. Paragraph 16 of Plaintiffs’ Complaint constitutes a conclusion of law to which no
responsive pleading is required.

18.  The allegations set forth in Paragraph 17 are not directed to the answering
Defendant and therefore no answer is made. To the extent any of said allegations may be
interpreted to infer or imply any liability on the part of the answering Defendant, said
allegations are denied.

19. Defendant denies the allegations set forth in Paragraph 18, including all sub-parts,
of Plaintiffs’ Complaint.

20.  Defendant denies the allegations set forth in Paragraph 19, including all sub-parts,
of Plaintiffs’ Complaint.

21.  Defendant denies the allegations set forth in Paragraph 20 of Plaintiffs’
Complaint.

22. With respect to the allegations set forth in Paragraph 21, Defendant repeats his
responses to Paragraphs 1 through 20 of Plaintiffs’ Complaint and incorporates them by
reference herein as if more fully set forth.

23.  Defendant denies the allegations set forth in Paragraph 22 of Plaintiffs’

Complaint, which is the remainder of the Complaint, and demands strict proof thereof.
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FOR A SECOND DEFENSE

24,  BY WAY OF FURTHER ANSWER TO PLAINTIFFS’ COMPLAINT, AND AS
A SECOND DEFENSE THERETO, Defendant pleads the doctrine of comparative
negligence and alleges that the negligence and/or recklessness of the Plaintiff was greater
than any negligence which may be established against the Defendant and therefore the
Plaintiff is barred from recovery, or, in the alternative, that any verdict or judgment
obtained by Plaintiff must be reduced in proportion to the negligence attributed to her by
the fact-finder.

FOR A THIRD DEFENSE

25. BY WAY OF FURTHER ANSWER TO PLAINTIFFS’ COMPLAINT, AND AS
A THIRD DEFENSE THERETO, Defendant would allege and show that any conditions
alleged by Plaintiff to have been negligent, hazardous or dangerous were open and
obvious conditions to Plaintiff and for that reason Defendant is not liable to Plaintiff in
any way.

FOR A FOURTH DEFENSE

26. BY WAY OF FURTHER ANSWER TO PLAINTIFFS’ COMPLAINT, AND AS
A FOURTH DEFENSE THERETO, Defendant would show that any award of punitive
damages to the Plaintiff would violate the constitutional safeguards provided Defendant
under the Due Process Clause of the Fourteenth Amendment of the United States
Constitution and under the Due Process Clause of Article I, Section 3 of the South
Carolina Constitution, in that the determination of punitive damages does not bear any
reasonable relationship to the amount of actual and/or compensatory damages suffered by

or awarded to the Plaintiff.
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WHEREFORE, having fully answered the Plaintiffs’ Amended Complaint,

Defendant prays that the same be dismissed, together with the costs and disbursements of

this action and for such other and further relief as the Court may deem just and proper.

DEFENDANT ALSO DEMANDS A TRIAL BY JURY.

Mt. Pleasant, South Carolina
February 28, 2018

WESTON CRAIG ANTHONY, LLC

/s/ Stephanie P. Anthony

Stephanie P. Anthony (Bar No. 101833)

761 Johnnie Dodds Blvd., Suite 100 (29464)
P.O. Box 1992

Mt. Pleasant, SC 29465-1992

P: (843) 881-4995

F: (866) 777-2495
stephanie @ wcalawfirm.com

ATTORNEY FOR DEFENDANT
THOMAS WESLEY
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) FOR THE FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CIVIL ACTION NO.: 2017-CP-26-02880
Susan B. Byerly and John Byerly, )

Plaintiff,

PLAINTIFFS’ JURY

Vs CHARGE #

Thomas Wesley, Brown
Rooftops, LLC, and Bay Service
and Contracting, LLC,

Defendants.

N N s N e N e i e’ o e

South Carolina Courts have found that a landlord who undertakes repair of his
property by use of a contractor has a non-delegable duty to see that the repair is done
properly and remains vicariously liable for injuries caused by improper repairs. Gary v.
Askew, 417 S.C. 232, 789 S.E.2d 94 (S.C. App. 2016); Simmons v. Tuomey Reg’l Med.
Ctr. (Simmons 2), 341 S.C. 32, 42, 533 S.E.2d 312, 317 (2000); Nebrow v. Pruitt, 336
S.C. 668, 521 S.E.2d 755 (S.C. App. 1999).

A person may delegate a duty to an independent contractor, but if the independent
contractor breaches that duty by acting negligently or improperly, the delegating person
remains liable for that breach. It actually is the liability, not the duty, that is not delegable.
The party which owes the non-delegable duty is vicariously liable for the negligent acts of

the independent contractor. /d. (Emphasis in original).
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(Plaintiffs' Exhibits 1A-1C,1E-1J, 1L-1S, and
2 through 6, and 8 through 11 were marked.)

MR. HOPKINS: Good morning, Your Honor.

THE COURT: Good morning, Mr. Hopkins.

MR. HOPKINS: Yes, sir, thank you.

Your Honor, the defendant, Bay Services and
Contracting, LLC, although they were served, they've
never filed an answer in this action and, therefore,
pursuant to Rule 41(a) (1), we would like to
voluntarily dismiss that party from the case.
According to the deposition testimony, they had
nothing to do with the crossties, removing them,
anyway, so there is no basis for liability.

THE COURT: Any objection?

MS. ANTHONY: Your Honor, I understand that he's
referring to dismiss them pursuant to that rule,
however, there is conflicting testimony. I just want
to be clear that I'm asking for their actions to be
considered and intend to bring that up in front of the
jury. And, further, I would ask that there be a
percentage of negligence that the jury would be
awarding or allocating to that. So although I
understand under the rule they haven't answered and

that Mr. Hopkins is moving to dismiss them, I would
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still ask that their negligence be considered.

THE COURT: Do you wish to respond?

MR. HOPKINS: Yes. My understanding of the law
is that a non-party is not to be put on the verdict
form, and I've never seen a case where a non-party is
put on the verdict form.

THE COURT: I appreciate that it is not on the
verdict form. It is the parties, when they have to do
an apportionment, as to who the possible players are,
and I don't think at this point, frankly, because of
the joint tort-feasor situation, and because it has
been up to this moment, I think it would be undue
prejudice for you to be able to remove the party from
the complaint right now, because it is an issue. I
agree, you can testify they didn't do anything wrong,
but somebody is going to say they did, and that is the
nightmare, and it really is a nightmare. I think I've
had two since the law took effect, and it is really
sad because I was a plaintiff's lawyer primarily when
I practiced law for 21 years, and I understand the
theory behind this of apportionment and to try to see
who the main culpable party is. I use "culpable"
loosely here, not in a criminal sense. But this
really isn't ~- while you get to pick and choose who

you want to sue, that part I agree with. If you never
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sued them, they can't bring it up because you didn't
sue them. But you did, and so when you choose that,
it really is kind of a situation where it almost plays
in the hands -- plays against the plaintiff. If the
party you end up suing, as I understand it, if it 1is
less than 50 percent, then they only pay that portion
that they are attributed to, and of course then we get
to the allocation of settlements. The jury doesn't
know anything about that; that is for my benefit. It
really creates a nightmare problem for a plaintiff,
but it is what it is. I have said that on the record
before. I don't think I've ever had any appeal yet.
But, anyway, maybe it will come up and maybe they'll
change it; I don't know. But, anyway, I appreciate
your position, but I think she's right.

MR. HOPKINS: We would like to just state our
objection for the record.

THE COURT: Oh, no question. It's preserved. No
problem. I think she has every right to do that. And
to be candid with you, I was on a panel where we
discussed this at a presentation several years ago.

In fact, I had my notebook in my office in Charleston.
I was going to go get it last night, but I decided
not, I'll just wing it, but the bottom line is that

really and truly what they should have done, I think
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-- it's just like when you bifurcate punitive damages,

and I've done that. You don't hear any testimony
about recklessness. You don't hear any of that. You
wait until the second portion. If the jury finds --

well, you do hear testimony about that, but you don't
hear about wealth and punishment and that sort of
thing, and the egregious conduct, until the second
phase. Really and truly, and as I understand the
joint tort-feasor, first they've got to find a
judgment against the defendant, number one, and then
we go into the allocation. But rather than have a
second trial where evidence comes in about who is
involved, who is doing what, it really creates a
confusing nightmare. Because I know what she's going
to do, she's going to ask questions of what all these
other people did and it doesn't have a thing to do
with this defendant, but that is the only time she
gets to put it in. I think that is problematical for
the jury because they lose sight on what is going on.
That is one of the reasons I think these cases are
prone to be resolved, because of the complications of
this and a jury sorting it out. 1It's very similar to
what we were talking about yesterday with construction
litigation.

But, anyway, you'll certainly be able to do it.
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Now, we all know when I send another form where I put
the allocations of the various parties, and you all do
get, by statute, as I understand they haven't changed
that, to make another argument as to who is more
culpable, but there will be no further testimony.

MR. HOPKINS: Could you say that again?

THE COURT: Once the jury returns a verdict, then
I tell them to go back to the room, we're going to
take a few minutes, but now you'll have another part.
When they come back out, I'll tell them this is it,
and you get to argue, do your argument, and I'll do a
charge that tells them you have to allocate an
apportionment between the parties.

MR. HOPKINS: And "between the parties" would be
between Ms. Byerly and?

THE COURT: Between the people on that sheet, and
it will have every defendant involved.

MR. HOPKINS: Again, we would just like to state
our objection.

THE COURT: I appreciate it, and I don't blame
you. I would object, too. But it is the law as I
read it, so thank you. That is why -- that's why it
is something that you have to think about. It is
another component of this settlement process.

Okay. Anything else?
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MR. HOPKINS: Not from the plaintiff, no, sir.

THE COURT: Anything from the defendant?

MS. ANTHONY: Yes, Your honor. Along those same
lines as to the settling codefendant, the defendant
would make a motion for reallocation of those
settlement funds and for a set-off, and I know that is
premature.

THE COURT: I can't -- obviously the law is
clear, and I think Judge Hayes did one and I know
Justice James did it obviously in one of the cases
that I've read, but there is no question I have to
consider that. Again, we have the cart before the
horse because there may not be anything to allocate.

MS. ANTHONY: Absolutely. I just wanted to make
sure that I preserved.

THE COURT: No, I think you're preserved, because
I think it's inherent in the law, as I read it. I've
had one where that was the case where the parties
agreed to that allocation, and if that happens, then I
don't question it. That is binding. But when they've
done it and he had every right to settle it without
any agreement from anyone -- he doesn't have to have
the agreement, it just means that the proceeds then --
and he can allocate it however he chooses, but then

it's up to me to make the ultimate determination based
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on the evidence and what's here. So the Court is not
bound by anything of the allocation at all, based on
the law. The Court may say, well, loss of consortium,
that is worth about $5,000, and $35,000 would go
towards this.

MS. ANTHONY: Absolutely, Your Honor. And I do
think that that is the distinguishing point in some of
the case law where they said no allocation is that in
this case it is a derivative action. You know, you
don't have the loss of consortium but for the
negligence claim.

THE COURT: I understand. No question. I mean,

obviously -- again, obviously, if they get a defense
verdict -- because we have another thing in this case,
another component for settlement. In some ways, I

wish we were a pure comparative state, but we're not.
I had one where this was the case. Gary Ling, a
plaintiff's lawyer in Charleston, tried this case. We
didn't even -- we agreed on the damage sum. We were
gquestioning whether or not it was comparative
negligence. The jury came back with 50.1. The
plaintiff lost by one-tenth of a percent. So that
part is bad, but it is good, too. I was on a panel
with the supreme court where we said it is not a pure

comparative, and if I granted a directed verdict of no
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negligence, and in this case -- I called it the pink
elephant, pink stuffed animal. A fellow walked out in
front of a car on East Bay in Charleston and was hit.
The driver said I never saw him until he was right in
front of my car. Well, the court of appeals said that
is sufficient, the jury has to weigh that. We said,
no, he was in a position of safety. He had the best
chance of changing it, and the verdict was directed.
The percent of the plaintiff was more than that of the
defendant.

So, you know, in this case that is another
problem, too. I understand the technicality of the
landlord being, by law, technically responsible, but
it will be interesting to see what the percentage of
allocation is on that, too.

MS. ANTHONY: And, certainly, to the extent it
comes up --

THE COURT: Do you still have your comparative
negligence defense?

MS. ANTHONY: Yes. Yes. Absolutely. But along
those same lines, as far as the antiquated vicarious
liability theory, that theory was not pled in the
complaint, and I know that was some of the case law
that plaintiffs' counsel pointed out that they would

want to allege. Now that the other parties are not
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here, I'm not sure that that comes up. Certainly, it
doesn't relieve any duties that the landlord would
independently have, but I would, of course, object to
anything going to the jury as to an instruction on
vicarious liability for anything that the contractors
did being imputed on the defendant.

THE COURT: We'll cross that bridge when we come
to it.

MR. HOPKINS: I have a proposed jury charge if
you would like it, or if you prefer to wait. It is
not vicarious, it is direct liability.

MS. ANTHONY: That is fine. Just in case that
came up.

And I think one other thing that Bill and I
agreed upon was that we were going to see how we
needed to deal with exhibits as they came along. If
for some reason any of the medical records that
plaintiffs' counsel has put together are moved to be
admitted into evidence, we've agreed to make sure that
all of the references to insurance are redacted before
they go back to the jury.

THE COURT: At this point, whatever -- you may
not know. Is there going to be any objection to
anything other than that particular issue?

MS. ANTHONY: No. None is anticipated. And I
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JURY SELECTION

think we're just dealing with the bills, but in case
anything comes up where they do need to come in.

THE COURT: No problem. Anything else?

We're ready for the jury.

(A brief pause in the proceedings.)

THE COURT: Will you go with as few as 11 jurors
if you have to?

MR. HOPKINS: Yes, sir, Your Honor.

MS. ANTHONY: Sure. Yes, sir.

THE COURT: We won't need an alternate then.

(A recess was taken.)

THE COURT: Good morning to you. My name is
Markley Dennis. 1I'm a circuit court judge from the
Ninth Circuit in Charleston and Berkeley. And I've
been assigned this week to conduct a term of civil
court, and you have been selected to help us resolve
one of the cases we've had this week, and thank you
for your patience with us. I know you've been calling
in. I hope it has not been too much of an imposition
and inconvenience, but we are ready to go forward with
this case.

First, I'm going to identify the parties to the
dispute and the people involved, and I'll ask you
certain questions about it. I'm sure when Judge

Culbertson qualified you, he talked about distinctions
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OPENING STATEMENTS BY MS. ANTHONY

I'm not sure if anyone had any damage during the
hurricane, but certainly just to even get contractors
out and start working on these problems that has
happened as a result of the hurricane was a huge feat.
He got on the phone and actually had someone out
within two hours before the Byerlys ever returned
home. He hired professional contractors. They got
licensing to start doing repairs to the property, and
ultimately got right on it. As was indicated, most of
the damage was to the other side of the property, to
the other unit, as it is a duplex.

You also hear, as was indicated, that Mr. Wesley
did not move the railroad ties. He was not there when
they were moved, but you'll hear testimony about the
reason and necessity for them to be moved. These
railroad ties, as you'll hear, were at the border of
the property. The reason they were placed there 20
years prior is because people were backing up onto the
lawn. There was an apartment complex across the way,
and people were backing on the lawn. So these ties
were placed there to stop there.

In order to get in a very large tree -- and
you'll see pictures of this -- removed from the roof,
they had to bring in a backhoe. They could not get in

without moving those railroad ties, so there was a
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OPENING STATEMENTS BY MS. ANTHONY

roofing company that came out. There was another
contractor that came out, and ultimately they had to
move those railroad ties.

I want you to pay close attention to the timeline
and how everything kind of flushes out over the course
of the days, and also look at the pictures and the
objective evidence that is not coming from any
testimony, but you are looking at pictures and able to
see when the railroad ties were removed.

As I indicated, and as the Judge touched on a
bit, negligence, you'll hear a bit more at the end,
but it is ultimately deciding if Mr. Wesley breached
some duty and didn't act reasonably under the
circumstances and failed to warn of something that is
not an obvious -- open and obvious condition. In
other words, I can't walk down the street, see a big
hole, fall in it and hold someone else responsible.
That is an open and obvious condition. I think when
you pay attention to the tiﬁeline of events here,
you'll come to see that there was notice, and that the
Byerlys did know that these railroad ties had moved.
In fact, by the time they get back to the property on
the 1lth, these railroad ties were already moved.
You'll be able to see that through the photographic

evidence and also when the contract was signed between
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OPENING STATEMENTS BY MS. ANTHONY

Mr. Wesley, as well as with the other contractors.

Ultimately, without liability, you don't get to
the damages portion of it; that being said, I still
want to keep in mind when you look at the damages and
when we talk about Ms. Byerly's injuries, I want you
to understand what the Judge said about proximate
cause. When a plaintiff comes in and wants
compensation for a particular injury, they have to
show causation, that what happened actually happened
to begin with, and that after that, what happened
caused those injuries.

Now, they may be claiming some exacerbation of a
preexisting injury, but that is not what is being
claimed here. I think when you hear the evidence and
see the medical billing records and whatnot, you'll
understand there is some issues with that causation
element.

As the Judge indicated, the plaintiff bears the
burden of proof as to everything except for that
comparative negligence element. Everybody, as I
indicated, if you are walking and see a big hole, you
can't just walk right into it and hold someone else
responsible. You have to take responsibility and use
due care for your safety.

At the end of the day, you will be asked to
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JOHN BYERLY - DIRECT EXAMINATION

MR. HOPKINS: Can you

THE WITNESS: Yes.

hear me okay?

DIRECT-EXAMINATION

BY MR. HOPKINS:

Q John, where are you from?

A Springfield, Ohio.

Q Is that where you met Susan?

A It is.

Q What town in Ohio?

A Springfield.

Q You and Susan went to school together?

A No. She was a senior in high school when we met.
Q What year did you get married?

A 1980.

0 What did you do after she got out of high school,
John?

A I worked in farm machinery and stuff.

Q You and Susan have two kids?

A We do.

0 What are their names?

A Shawn and Amber.

Q At some point, I understand you went to Oklahoma?
A Yes. I was out there for about six months.

Moved out there, tried to work out there for awhile,

and then we eventually moved to South Carolina.
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What did you do in Oklahoma?

I worked in a Braham 0il warehouse.

What got you to -- what brought you to South

Carolina?

A

We had friends that lived in Rock Hill. They

sort of convinced us to come on down.

Q

A

Q

A

Packed up and moved everybody?
Yeah.
What did you do when you got to Rock Hill, John?

I worked for the City of Rock Hill doing street

markers and painting sidewalks and whatnot, government

maintenance on the street.

Q

How about Susan? I know Susan tried to go to

college for awhile, didn't she?

A

Yes. She went to Winthrop for about six months

or seven, I believe.

Q

Did she find being a mother a little overwhelming

in college?

A

Susan

Yes. Yes, sir.

How long did you work for the City of Rock Hill,

Approximately, 15 years.
So after 15 years at the City, what did you and
decide to do with the family?

Kids were grown, so we decided to come down to
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" the beach and try down here.

And do you know -- and it is not important --

| about what year you may have moved here?

2008.

Now, at the time, was it just you and Susan, or

i did any of the kids join you?

It was just me and Susan when we moved down.

At some point later, did one or both of your kids

decide to join you at the beach?

A
Q

A

Q

Our daughter, Amber, and three grandsons.
When did they come down?
It was about 2010.

So, John, when you got down to Myrtle Beach, what

did you do for work?

A

I worked in a temporary service for awhile, and

then I eventually wound up at Coastal Carolina, that is

how I wound up there, and been there ever since.

Q

A

Q

A

Q

too;

A

Q

You started off through a temp agency?

Yes, sir.

And they hired you on directly full time?

Yes.

And I know Susan ultimately went to work there,
is that right?

Yes, sir.

How did she get her job out there?
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I just

told her about it, and

Il they hired her, pretty much.

she applied and

111

Did you all work the same Shift or same schedule

at work?

A

Q

Yes, sir.

I know it can change from time to time, bu