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QUESTIONS PRESENTED

1. Did the Court of Appeals err by not ruling that Cherokee County School District violated the
mandatory commands of S.C. Code § 59-25-480 and Rule 75 SCRCP by not filing a record

- certified by The Chief Official of The School Board of Trustees within 30 days after Brown, the
Petitioner filed her Notice of Intent to Appeal?

A. Did the court of appeals unlawfully engage in "substantial inquiry" into whether the
respondent district had substantial evidence to terminate appellant as a teacher given the fact that
the respondent school district failed to submit to the circuit court clerk of court's office a certified
record from the school district signed by an official of the school district as mandated by rule 75
SCRCP or S.C. Code §59-25-4807

B. . Did the Court of Appeals err in failing to rule that a prerequisite to the pursuit of a
teachers request for judicial review of her termination by the circuit court includes the filing by
the agency of a complete certified record signed by an official of the agency?

C. Did the Court of Appeals err in failing to rule that all levels of state court lack the
authority to authorize an extension to file an agency record certified by an agency official if the
agency (respondent district) did not request an extension before the 30 day period to file record
expired?

D. Did the Court of Appeals err in not ruling that an agency's (school district's) failure to
file a complete and official certified transcript of record in a teacher termination appeal is
tantamount to no transcript at all having been filed by the school district?

2. Did the Court of Appeals err in ruling that Brown was unfit to teach due to dishonesty during
the investigation into an alleged assault of a minor school aged child where Brown is alleged to
have failed to comply with a directive of her superior?

3. . Did the Court of Appeals err by failing to rule that S.C. Code Section 59-25-430 dishonesty
provision is void for vagueness and is violative of due process?



INTRODUCTION

Pursuant to Rule 242, SCACR, Sharon Brown, a school teacher, petitioner and appellant
petitions this court for a Writ of Certiorari on the above-entitled matter after an unpublished
opinion dated January 15, 2020 and an order denying appellant's petition for rehearing was
issued by the South Carolina Court of Appeals on May 22, 2020. The South Carolina Court of
Appeals affirmed the decision of the circuit court judge who upheld the decision of the
Cherokee County School Board Trustees to terminate the teaching employment contract of
Brown. It is to be noted that no argument has been waived in our brief and we assert them fully
as supplemental to this Writ for Certiorari.

Additionally, in no way sho_uld this Petition be construed as an attack on the Circuit Court
Judge or the Court of Appeals Panel. Nevertheless, from the record below it is clear that the
Respondent District failed to do the following:

1. The District never presented a certified record from the School District signed by an
agency official as mandated by Rule 75 SCRCP or S.C. Code 59-25-480

2. The transcript of the hearing below was certified by the Court reporter and not by an
agency official;

3. A certified order was not filed with the Clerk of Court’s Office within 30 days of the
filing of an appeal by Brown with the Circuit Court;

4. The vote of the Board of Trustees ratifying Brown’s termination was not certified
within thirty days to the Clerk of Court of Cherokee County as required by SCRCP
75 and S.C. Code 59-25-480.
The record reflects the following:

1. Brown files notice of appeal with circuit court and district.
2. District has 30 days to have an official of the District sign a certified transcript of
record below. Here the District only filed the court reporter certified Transcript of

the Teacher Dismissal Hearing




3. District then transmitted this non-agency official Certified Transcript to the
Cherokee County Clerk of Court’s Office for filing.

4. District’s transmittal must be more than the just the record of the hearing below
but must include any relevant Certified orders of the District and the certified vote
of the District Board of Trustees.

5. Then Brown filed briefs and other exhibits with the Circuit Court.

6. The Circuit Judge stated that he considered the following: “After reviewing the
transcript of the School board’s hearing and the exhibits presented as a part
of the hearing’s record, reviewing the pleadings and brief’s in the Clerk of
Court’s file, considering the arguments presented by counsel, and applying
the required standard of review, the School Board’s decision is affirmed.”

7. The School Board Chair Stated: “We thank everyone for their participation in the

hearing and ask that you please excuse us now so we can begin our deliberation.
. As I indicated at the beginning, the Board will deliberate in executive session at

the close of the summation. No votes will be taken in executive session. The
Board will vote in open session and announce its decision. Within 10 days a
written decision of the Board will be issued consistent with the Board’s
announced decision, the evidence presented, and applicable law.” Supplemental
Record on Appeal page 442 lines 14-25.

8. Then a decision and judgment is rendered by the Circuit Court Judge.

We believe that the Court of Appeals panel applied a standard of review not
warranted by the facts.and law in this case. In this regard we believe that it is
understandable that the Panel misconstrued and misapplied its application of Code
§59-25-480 and SCRCP 75 where the Court did not take the opportunity to discuss the
gaps in S.C, Code §59-25-480. Mofeover, we also believe that the Circuit Court judge
was hamstrung by the misrepresentations of the District about whether the record in the
School District was complete and certified by the requisite agency official as
contemplated under S.C. Code §59-25-480 and Rule 75 SCRCP. We also believe that the

District’s legal counsel was confused and as such committed the logical fallacy of




equivocation by equating the Transcript of the Teacher Dismissal Hearing, which
transcript waé certified by the court reporter, as the complete record on appeal before the
Circuit Court as of December 1, 2015.

Additionally, we respectfully believe that the Court of Appeals panel overlooked its
own precedent Tony v. Lee County School District, 419.S.C. 210, 797 S.E.2d 55 (Ct.
App. 2017) as it related to termination of Brown’sl contract under the substantial evidencg

standard of proof.

ARGUMENT I
Did the Court of Appeals err by failing to rule that Cherokee County School District
Violated the Mandatory Commands of S.C. Code §59-25-480 And SCRCP 75 by Not Filing

A Record Certified by The Chief Official of The School Board of Trustees Within 30 Days
After Brown the Petitioner Filed Her Notice of Intent to Appeal?

CONCLUSION _
A School District Violates the Mandatory Commands of S.C. Code §59-25-480 And
SCRCP 75 by Not Filing A Record Certified by The Chief Official of The School Board of ‘
Trustees Within 30 Days After Brown, the Petitioner, Filed Her Notice of Intent to Appeal.

The Court of Appeals appears to have overlooked the relationship between S.C. Code

§59-25-480 and SCRCP 75. From precedent it appears that both should be read together. S.C.

Code §59-25-480 provides:

(A) The decision of the district board of trustees is final, unless within thirty
days afterward an appeal is made to the court of common pleas of any county
in which the major portion of such district lies.

(B) Notice of the appeal and the grounds thereof shall be filed with the
district board of trustees. The district board shall, within thirty days
thereafter, file a certified copy of the transcript record with the clerk of such
court. An appeal from the order of the circuit court shall be taken in the
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manner provided by the South Carolina Appellate Court Rules. If the decision
of the board is reversed on appeal, on a motion of either party the trial court
shall order reinstatement and shall determine the amount for which the
board shall be liable for actual damages and court costs. In no event shall any
liability extend beyond two years from the effective date of dismissal.
Amounts earned or amounts earnable with reasonable diligence by the
person wrongfully suspended shall be deducted from any back pay.

SCRCP 75 provides in part:

Appeals to the circuit court shall be made upon the original record in the lower court or
administrative agency or tribunal. Upon filing of notice of appeal in an action the original record

shall be certified by the clerk of the inferior court or administrative agency or tribunal.

The general proposition under the APA § 1-23-380 is that a party who has exhausted all
administrative remedies available within the agency and who is aggrieved by a final decision in a
contested case is entitled to judicial review pursuant to this article and Article 1. Judge Geathers
goes on to state that all the courts have applied APA standards to certain school board
administrative decisions. See Brown v. James, 389 S.C. 41, 697 S.E.2d 604 (2010).

In the context of school district terminations of teachers, the school district is looked
upon as an agency as defined in the Administrative Procedures Act. See Brown v. James, 389
S.C. 41, 697 S.E.2d 604 (2010), also see McWhirter v. Cherokee County School District 1,274
S.C. 66,261 S.E.2d 157 (1979). "The observance of procedural reduirements of the Employrilent
and Dismissal Act is mandatory and not a matter for discretion." Brown v. James, 389 S.C. 41,

697 S.E.2d 604 (Court of Appeals 2010).

In Brown v. James, the school district prevented Brown from having a due process
hearing. Brown v. James supra. It is noteworthy to state that this is the same Sharon Brown that

is presently before the court.
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Here, Brown exhausted her administrative remedies. The district in turn was duty bound

to strictly comply with South Carolina Code § 59-25-480 which by its own admission, the

district did not do. See Brown v. James supra.

The Court of Appeals panel misconstrued and misapplied an erroneous standard of proof

in its finding that there was substantial evidence that the trial transcript was filed. The Panel did

not properly apply South Carolina Code § 59-25-480 and Rule 75 SCRCP.

Respectfully, the District did not submit the entire record below. The way the process

should have worked is as follows:

Brown files notice of appeal with circuit court and district.

District has 30 days to have an official of the District sign a certified Record of all
the proceedings and documents below.

District then must transmit this Certified Record to the Cherokee County Clerk of
Court’s Office for filing.

District’s transmittal must be more than the just the record of the hearing below
but must include any relevant Certified orders of the District and the certified vote
of the District Board of Trustees.

The Appellant then has a due process hearing before the Circuit Court applying
the substantial evidence standard of proof. '

Then a decision and judgment is rendered by the Circuit Court Judge.

‘What was not done in this case:

7.

The District never presented a certified record from the School District signed by
an official as mandated by Rule 75 SCRCP or S.C. Code 59-25-480.

The transcript of the hearing below was certified by the Court reporter and not by
an agency official.

A certified order was not filed with the Clerk of Court’s Office within 30 days of
filing of an appeal by Brown with the Circuit Court;
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10. The vote of the Board of Trustees ratifying Brown’s termination was not certified
within thirty days to the Clerk of Court of Cherokee County as required by
SCRCP 75 and S.C. Code 59-25-480.

Since the School District transmitted what we say is a defective and incomplete
non-certified “record” to the Circuit Court, the Circuit Court judge could not properly
consider and apply the substantial evidence standard of proof without running afoul of
both due process and equal protection clauses of both the South Carolina Constitution,
the Federal Constitution and mandatory State Statutes, such as 59-25-480 and Rule 75 of
SCRCP. The Statutory provisions of the Act governing teacher dismissals are mandatory
on all parties. '

Since S.C. Code §59-25-480 only deals with part of the transmittal process. It is clear
that the Rule 75 fills in the gaps and list the administrative agency’s clerk, then if no agency
clerk, then some other top official as being charged with certifying the transmittal of the
record from the School board of trustees to the Circuit Court Clerk. Here legal Counsel for
the School Board of Trustees of Cherokee County gives the impression from her December
1, 2015 letter that she filed a certified transcript. This hearing transcript was certified by
the Court Reporter. However, Ms. White has not identified any school board official who
signed off and certified the record that was ultimately transmitted to the Clerk of Court of
Cherokee County. Not having done this, due diligence renders the “Record’ before the
Circuit Judge defective and a nullity in terms as to what was ordered in the way of
termination of Brown since no valid order existed before the Circuit Judge.

Filing a defective uncertified record does not excuse the District from filing a

certified record.

12



Additionally, the District’s legal counsel’s letter to the Court of Appeals dated
November 22, 2017, the School Board’s counsel states that she filed the Transcript of
record on December 3, 2015 which is a different date than what she represented in her
letter dated December 1, 2015. Additionally, the School Board claims that the only record
they submitted to the Cherokee County Clerk of Court was the Transcript of the Hearing
below that was typed by the court reporter. This is significant because Judge Hayes only
considered the following:

“After reviewing the transcript of the School board’s hearing and the exhibits
presented as a part of the hearing’s record, reviewing the pleadings and brief’s in the Clerk
of Court’s file, considering the arguments presented by counsel, and applying the required
standard of review, the School Board’s decision is affirmed.” R. p. 2.

As has been adverted to Rule 75, states in pertinent part, appeals to the Circuit Court shall
be made upon the original record in the lower court or administrative agency or tribunal. Upon
filing of notice of appeal in an action, the original record shall be certified by the clerk of the

inferior court, or administrative agency or tribunal and transmitted within 30 days to the clerk of

court to which the appeal is taken. If the lower court, agency or tribunal has no clerk, then the

original record shall be certified and transmitted by the judge or chief official of the lower court,

agency or tribunal. (Emphasis added).

In this case, we have not been provided with the name of the person who properly
certified the record from the School Board of Trustees of Cherokee County to be transmitted to
the Cherokee County Clerk of Court within the thirty (30) requirement under both the Statute |
and the Rule 75. Moreover, the Court reporter does not appear to be listed in either S.C. Code
§59-25-480 or Rule 75 of the SCRCP.

Respectfully, the Panel’s finding that the District “ ...has provided substantial evidence

that it did file a transcript of the board hearing” with respect to the mandatory certification is
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questionable with regard to the confused dates on the District about when the transcript of the
hearing was filed and a lack of a named certifying official of the Record before Judge Hayes.
Also, the Panel’s reasoning does not comport with the plain language of either the Statute of S.C.
Code 59-25-480 or Rule 75 SCRCP.

Additionally, the Court of Appeals appears to be confused about the issue as to who

certifies the record below and what is to be included in the record. Clearly, the transcript and the

exhibits from the Court reporter were insufficient. It follows that the School District had the
burden to provide the lower court judge with the decision and order of the School District within
the 30 days contemplated by both the Statute of S.C. Code §59-25-480 and Rule 75 of the
SCRCP.

It is axiomatic thaf Brown’s due process rights were violated by this oversight by the
Court of Appeals which is understandable due to the misrepresentations made by the District to
the Clerk of Court, Brown’s legal Counsel and the Court of Appeals concerning the certification
issue and the Distriét’s mischaracterization of what it filed or didn’t filed in the Cherokee County
Clerk of Court’s Office.

To reiterate, from thf; record below, it does not appear that the school board and/or its
agents, servants and/or employees complied with Rule 75 of the South Carolina Rules of Civil
Procedure because it does not appear that the record below was certified to the circuit court by
the administrative agency itself. And it does not appear, we believe, that Ms. White on behalf of
the school district has submitted a certified record to the circuit court. If so, then please show us
who signed and where it has been submitted. |

Clearly then, the Cherokee County School District did not comply with 59-25-480 and/or
Rule 75 of the South Carolina Rules of Civil Procedure. It is stated in Vansant v. Smith that

Rule 74 and 75 make uniform the procedure on appeals to the circuit court where there is no
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provision by statute or do not replace any provision in Title 18 relating to such appeals in other
statutes. Clearly, Rule 75 must be read with 59-25-480 in order to deal with the issue of
transmittal of the record below.

In its Brief, the District states that "The District has presented evidence to this Court that
it filed the transcript. In its return filed with this Court on November 27, 2017, the District
responded to Appellant's designation of matters to be included in the record on appeal to ask the
Court of Appeals to include a transcript of the teacher dismissal hearing. In that return, the
District included as Exhibit A its counsel's letter to the Honorable Brandy McBee, Cherokee
County Clerk of Court, dated December 1, 2015, "enclosed for filing the transcript of Brown's
~ teacher's dismissal heéring in accordance with the requirements of South Carolina Code
Annotated § 59-25-480." Brown's counsel was copied on the December 1, 2015 letter. In that
return the district states, "As further evidence the District filed a transcript, and that it was
received by the lower court, Circuit Court Judge J. Mark Hayes cites to the transcript in his
order upholding the Board's decision, demonstrating that the transcript was in fact filed. Had the
transcript not been filed, Judge Hayes could not have reviewed it." The District also states,
assuming arguendo that the clerk of court did not receive the transcript, the appropriate relief is
not Brown's reinstatement. Once Brown was informed, through her counsel's discussion with the
Cherokee County Court of Common Pleas' clerk on October 30, 2017, that the clerk had not
received the transcript, Brown was on notice that there was a possible question over the filing of
the transcript. As such, Brown should have remedied the matter by pursuing the appropriate writ

of mandamus, which she did not do.”

Please note in the Transcript of the Teacher Dismissal Hearing there was no order filed

with it. Look at Supplemental Record p. 442.

The District cifed Joyner v. Glimcher Properties, 356 S.C. 460, 463, 589 S.E.2d 762, 765
(Ct. of App. 2002).

This argument is without merit. Why? Because the District’s legal Counsel allegedly
transmitted an uncertified and incomplete record to the Clerk of Court of Cherokee County. This
is distinguishable from the procedure in the magistrates Court’s where the Magistrate is
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mandated to file a return where neither the Solicitor or Criminally Accused are employees
charged with transmittal of the Return form the Magistrate to the Court of Common Pleas versus
the Clerk of Court’s Office. Here, White claims in two different letters that she transmitted the
transcript of the Teacher Dismissal Hearing and its exhibits to the Clerk of Court. On page 442
Lines 14-25 Transcript sets forth what the Chairperson of the Board States:

“We thank everyone for their participation in the hearing and ask that you please excuse
us now so we can begin our deliberation. As I indicated at the beginning, the Board will
deliberate in executive session at the close of the summation. No votes will be taken in executive
session. The Board will vote in open session and announce its decision. Within 10 days a written
decision of the Board will be issued consistent with the Board’s announced decision, the
evidence presented, and applicable law.” Supplemental Record on Appeal page 442 lines 14-
25. :

What Judge Hayes states he considered in rendering his decision:

“After reviewing the transcript of the School Board’s hearing and the exhibits
presented as a part of the hearings record, reviewing the pleadings and briefs in the Clerk of
Court’s file, considering the arguments presented by Counsel, and applying the required standard
of review, the Board’s decision is affirmed.” R.. p. 2.

So where is the Certified decision of the Board of Trustees and its vote other than the
exhibits that were filed by Brown? There is no decision that was timely filed by White as legal
counsel that Brown had in fact been fired. The District had a right to certify any aspect it
considered to be its record. No such duty fell upon Brown to have a writ issued to force the
District to protect its own decision before the Circuit Judge.

The Panel cannot relax the rules to suit the District’s failure to comply with the clear
commands of the Employment and Dismissal Act S.C. Ann.§ 59-25-410, 59-25-480.

CONCLUSION
Since the District chose what record to submit and that record being defective on its face,

reversal of the Circuit Judge and School Board’s decision is mandated because it is impossible to

apply the substantial evidence standard of proof to the facts in the Transcript of the hearing
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without a certified decision from the District and as such the lower court's decision should be

reversed and Brown must be reinstated to her former teaching position.

VARGUMENT IA

Did the court of appeals unlawfully engage in "substantial inquiry" into whether
the respondent district had substantial evidence to terminate appellant as a teacher given
the fact that the respondent school district failed to submit to the circuit court clerk of
court's office a certified record from the school district signed by an official of the school
district as mandated by rule 75 SCRCP or S.C. Code §59-25-4807?

Rule 75 SCRCP and S.C. Code§59-25-480 statutory language present a procedural
"prerequisite to the pursuit for judicial review." It is clear from the language in Rule 75 SCRCP
and 8.C. Code § 59-25-480 that appellant Brown could not lawfully obtain judicial review
without the filing of a complete certified record signed by an official of the administrative
agency (Cherokee County School District). Cherokee County School District itself did not
authenticate any record.

Here because Cherokee County School District Board of Trustees did not file the agency
certified record as anticipéted by rule 75 SCRCP and S.C. Code § 59-:25-480 Brown termination
should have been ruled null and void.

ARGUMENT IB

Did the Court of Appeals err in failing to rule that a prerequisite to the pursuit of a

teachers request for judicial review of her termination by the circuit court includes the

filing by the agency of a complete certified record signed by an official of the agency?

17



Rule 75 SCRCP and S.C. Code §59-25-480 mandates the filing by the agency of a.
complete agency certified record.
ARGUMENT IC
Did the Court of Appeals err in failing to rule that all Ievels of state court lack the
authority to authorize an extension to file an agency record certified by an agency official if
‘the agency (respondent district) did not request an extension before the 30 day period to
| file record expired?
Rule 75 SCRCP and S.C. Code §59-25-480 statute is clear in placing the responsibility
"on the administrative agency to file the agency record timely, and that any request for an
extension of time must be made within the statutory time period. Given that Cherokee County
School District failed to file for an extension to prepare and certify the record on appeal, Brown
could not lawfully have her teacher termination judicially reviewed to see if there was substantial
evidence to terminate her employment. As a result Brown should have been reinstated to her
teaching position with Cherokee County School District.
ARGUMENT ID
Did the Court of Appealsl err in not ruling that an agency's (school district's) failure
to file a complete and official certified transcript of record in a teacher termination appeal
is tantamount to no transcript at all having been filed by the school district?

Failure of the Cherokee County School District to submit a certified official record
signed by an agency official to authenticate the record and to confirm that the record contains
true and correct copies of the complete record should have been considered a fatal error by the
Court of Appeals panel. Brown's due process rights were Violated. Brown's termination should

have been reversed.
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ARGUMENT II
Did the Court Err in Ruling That Brown Was Unfit to Teach Due to Dishonesty
During the Investigation into An Alleged Assault of a Minor School Aged Child Where

Brown Is Alleged to Have Failed to Comply with A Directive of Her Superior?

This Court states:

“Bécause one ground for Brown’s termination-dishonesty-was supported by .
substantial evidence, the Circuit Court did not err in affirming the Board’s finding that

Brown was unfit to teach pursuant to 59-25-430.”

We believe that the court of appeals overlooked and/or misapprehended its prior
precedent as set forth in the case of Tony v. Lee County School District, 419 S.C. 210, 797
S.E.2d 55 (Ct.‘ App. 2017). It appears to be a clear equal protection and due process oversight.

In Tony, a determination by the Lee County School District was made to terminate a
teacher from employment for disobeying a directive not to have contact with any employees of
the school district and fbr a lack of candor during the course of an investigation into that
teacher's é.llegéd misconduct and/or unfitness to teach. The court of appeals in that case affirmed
the decision of the circuit court judge and held that the lack of candor and the failure to follow
the directiv-es of the superiﬁtendent did not rise to the level which warranted termination as set
forth by the school board in its determination on the substantial evidence standard of proof. See
Hall v. Board of Trustee, 330 S.C. 420, 499 S.E. 2d 216 (Ct. App. 1998).

It is noteworthy that both Judge Lockemy and Judge Konduros participated in the Tony
decision as these said two judges participated on the panel of the above-referenced matter now

before it. I suppose a lack of candor means “dishonesty.” If that be the case, maybe Tony
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deserved to be fired for unfitness. But we know from the decision that was not the result in
where the court recognized that in some ways Tony acted in several ways unprofessional.
There appears to be a conflict and/or an overlooking of the precedent of its own court by

the Court of Appeals.

ARGUMENT III
Did the Court of Appeals err by failing to rule that S.C. Code Section 59-25-430
dishonesty provision is void for vagueness and is violative of due brocess.
The Court of Appeals states in its order that it is questionable whether substantial

evidence existed that Brown actually engaged in inappropriate interactions with Student J. Even

though Brown was lied on by individuals of Cherokee County School District, these individuals

that lied on Brown are still employed with the school district.

The Court of Appeals overlooked precedent that 59-25-430's dishonesty provision
is void for vagueness and violation of Due Process‘both substantive and procedural due to its
over-breath. Thus this portion of the statute is unconstitutional. See State v. Legg, 416 S.C. 9,
785 S.E. 2d 369 (2016); Town of Mt. Pleasant v. Chimento 401 S.C. 522, 737 S.E. 2d 830

(2012).

CONCLUSION
This prejudice the Petitioner in so many ways. As such, Petitioner requests that the
Circuit Court and the Court of Appeal's decision be reversed and that Brown be ordered

reinstated to her job as a school teacher. A job she is well qualified to serve in.
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