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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Calhoun County Assessor,
Respondent. OeT 10 2012

“ADMIN. LAW catime

Kristiane M. Shirer, } Docket No. 19-ALJ-17-0016-CC

)

Petitioner, )
)

Vs. ) FINAL ORDER
) b = R preva,
) LB ED
)
)
)
)

This matter is before the South Carolina Administrative Law Court (ALC or Court) pursuant to a
request for a contested case hearing by Kristiane M. Shirer (Petitioner) challenging a decision by
the Calhoun County Board of Assessment Appeals (Board) affirming the Calhoun County
Assessor’s (Assessor or Respondent) denial of Petitioner’s applications for 4% special tax
assessment ratio on a building on Petitioner’s residential lot, as provided in S.C. Code Ann. § 12-

43-220(c)(2)(ii) (Supp. 2016).

FINDINGS OF FACT
Having observed the witnesses and exhibits presented at the hearing and passed upon their
credibility, taking into consideration each party’s burden of proof, the Court makes the following

Findings of Fact by a preponderance of the evidence.

Petitioner and her husband reside in Calhoun County at 7187 Cameron Road, Cameron, South
Carolina, where they have had a 4% special tax assessment ratio on their home. The home is on a
one-acre lot surrounded by the family farm. Sometime in 1984 or 1985, Petitioner and her husband
added a pool house in their backyard. In 2014, the pool house was enlarged. A building permit was
issued to add 1600 square feet. When the project was completed, a large eating and entertainment
area and an additional bedroom had been added, making the pool house 2032 square teet. Petitioner
and her husband lived in the pool house while their residence was renovated. When the renovation
was complete, they moved back into their home. The pool house is used for family gatherings or
when their children and/or grandchildren visit. It has been used exclusively by Petitioner and her

spouse and for visiting members of their immediate family and has never been rented.

ROA 001



The Assessor confirmed that Petitioner was given a building permit to expand the pool house in
2014 and stated that the modified pool house became taxable in 2015. All of the witnesses agreed
that the pool house included a kitchen (with a sink), a full bath, living areas, and at least one

bedroom. It, therefore, meets the definition of a “dwelling” under the International Residential

Building Code adopted by Calhoun County.
CONCLUSIONS OF LAW
Based upon the foregoing Findings of Fact, the Court concludes the following as a matter of law.

This Court has jurisdiction over this contested case pursuant to S.C. Code Ann. § 12-60-2540(A)
(2014), S.C. Code Ann. § 1-23-600 (Supp. 2016), and S.C. Code Ann. §§ 1-23-310 ef seq. (2005
& Supp. 2018).

The ALC reviews the decision of the Assessor de novo. Reliance Ins. Co. v. Smith, 327 S.C. 528,
534, 489 S.E.2d 674, 677 (Ct. App. 1997) (explaining “although a case involving a property tax
assessment reaches the ALJ in the posture of an appeal, the ALJ is not sitting in an appellate
capacity and is not restricted to a review of the decision below. Instead, the proceeding before the
ALJ is in the nature of a de novo hearing.”). The burden of proof is on the party challenging the
Board’s decision. /d. Here, the burden rests on the Pctitioner‘s’.’ See CFRE, LLC v. Greenville Cty.
Assessor, 395 S8.C. 67,74, 716 S.E.2d 877, 881 (2011) (South Carolina policy is to construe strictly

tax exemption statutes against the taxpayer).

This case involves S.C. Code Ann. § 12-43-220 (2014 & Supp. 2018), which reads, in pertinent
part:

(c)(1) The legal residence and not more than five acres contiguous thereto, when
owned totally or in part in fee or by life estate and occupied by the owner of the interest,
and additional dwellings located on the same property and occupied by immediate
family members of the owner of the interest, are taxed on an assessment equal to four
percent of the fair market value of the property.

% * #
If this property has located on it any rented mobile homes or residences which are
rented or any business for profit, this four percent value does not apply to those

businesses or rental properties. .
*

(c)(2)(i) To qualify for the special property tax assessment ratio allowed by this
item, the owner—occupant must have actually owned and occupied the residence as his
legal residence and been domiciled at that address for some period during the applicable
tax year. A residence which has been qualified as a legal residence for any part of the

ROA 002



year is entitled to the four percent assessment ratio provided in this item for the entire
year, for the exemption from property taxes levied for school operations pursuant to
Section 12-37-251 for the entire year, and for the homestead exemption under Section

12-37-250, if otherwise eligible, for the entire year.
* * *

If the assessor determines the owner-occupant ineligible, the six percent property tax
assessment ratio applies and the owner-occupant may appeal the classification as
provided in Chapter 60 of this title.

S.C. Code Ann. § 12-43-220(c) (2014 & Supp. 2018)

The Assessor insists that only an individual’s primary residence can be her domicile and
that the law limits the 4% assessment to a single owner-occupied dwelling.! The statute,
however, allows the legal residence to include by “additional dwellings located on the same
property.” These additional dwellings can only be occupied by the owner or her immediate

family.

The four percent assessment does not apply if the property in question is rented for profit
during the applicable tax year or has on it “residences which are rented.” Jd. See also Ford
v. Beaufort County Assessor. 398 S.C. 508, 512, 730 S.E.2d 335, 338 (Ct. App. 2012)
(denying the four-percent assessment to a legal residence which had been rented for more
than fourteen days during the tax year). In this case, neither of the dwellings on the property

have been rented for any period.

Assessor also argues that an apartment on the second floor of a detached garage, which
meets the standards to be a dwelling, would not be an accessory or incidental structure.
Archambault v. Sprouse, 218 S.C. 500, 507, 63 S.E.2d 459, 462 (1951). Archambault,
however, deals with the application of restrictive covenants that limit each lot to “one
detached single family dwelling” and *’buildings incidental’ to the use of such residence.”
ld. 506-507, 63 S.E.2d 459, 462. The statute governing this case allows “additional
dwellings located on the same property” and makes the tax assessment depend on the use

of the additional dwelling. A business use or rental would expose the dwelling to the

! The Assessor relies on a 2001 ALC decision which contained the fellowing: “It is clear that the term "legal residence”
as used in Section 12-43-220(c) for the residential assessment ratio must be construed in the singular number, and
must, therefore, be understood to refer to a single dwelling of the taxpayer. Only under a strained and liberal definition
of "legal residence’ could the term be construed in the taxpayer's favor to include two separate dwellings on two
separate lots, whether contiguous or not.” Guthrie v. Orangeburg County Assessor, No. 01-ALJ-17-0173 (Sept. 5,
2001). Although the Court is not bound by a previous ALC decision, | noie that this case which involves two dwellings

located on the same lot at the same address is distinguishable from the “'strain” apparent in Guthrie

L8]
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undiscounted six-percent assessment. The facts in this case do not show such a

disqualifying use.
It is therefore,

ORDERED that Petitioner’s request for the four percent special assessment ratio for the previous
tax years beginning in 2015 is GRANTED. Future tax years must depend on Petitioner’s

demonstrating her eligibility for the four-percent assessment.

ANDIT IS SO ORDERED.
P A ,
T g Mé
7 U //,ﬁuwccv
October 10, 2019 HW. F.J.mderburk Jr.
Columbia, South Carolina Administrative Law Judge
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Docket No. 19-ALJ-17-0016-CC

CERTIFICATE OF SERVICE

I, Elizabeth A. Perkins, hereby certify that [ have this date served this Final Order upon all parties
tothis cause by depositing a copy hereof, in the United States mail, postage paid, in the Interagency
Mail Service, or by electronic mail to the address provided by the party(ies) and/or their

attorney(s).

Bates N. Felder, Esquire
The Felder Firm, LLP
St. Matthews, SC 29135
Counsel for Petitioner

C.D. Rhodes, III, Esquire
Pope Flynn Group

P.O. Box 11509
Columbia, SC 29201
Counsel for Respondent

—

: il
October 10, 2019 % Jg}%} 7. ) %Zv

Columbia, SC
Ehzabeth’A Perkins
Judicial Law Clerk
I T i
OCT 10 2a%
A AN ‘\i coLeT
5
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FILED

NOY 18 2018
ADMINISTRATIVE LAW COURT  SCADMIN. LAW COURT
Kristiane M, Shirer, Docket No. 19-ALJ-17-0016-CC
Petitioner,
V8, ORDER DENYING MOTION
TO RECONSIDER

Calhoun County Assessor,

Respondent.

(SR N S S A S e

This case comes before the South Carolina Administrative Law Court (ALC) pursuant to the
Cathoun County Assessor’s (Respondent) Motion to Reconsider the order granting Kristiane M.
Shirer’s (Petitioner) request for the four percent special assessment ratio for the previous tax years
beginning in 2015. The Court issued its Final Order October 10, 2019, after a hearing on the merits,
held on September 18, 2019. Respondent’s motion was filed on October 25, 2019. Petitioner has

not responded.

[n its motion, Respondent concedes that the findings of fact contained in the Final Order are
accurate. These include findings that the additional dwelling has been used exclusively by
Petitioner, her spouse, and visiting members of Petitioner’s immediate family. Respondent claims
that the “additional dwelling” is not the legal residence of Petitioner or “any immediate family
members” of Petitioner and, therefore, cannot meet the requirements of 5.C. Code Ann. § 12-43-
220(c) (2014 & Supp. 2018) which provides for a four percent special assessment in certain limited

circumstances.

Section 12-43-220(c) allows a four percent special assessment ratio to apply to an individual's
legal residence and not more than five contiguous acres, owned and occupied by the owner of the
interest, and to “additional dwellings located on the same property and occupied by immediate

family members of the owner.”

Respondent concedes that the additional dwelling has not been rented or otherwise used for
commercial purposes. However, Respondent argues that the statute requires that a family member
reside in the additional dwelling and that the additional dwelling is not Petitioner’s legal residence

(emphasis added).
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The four percent special assessment ratio, according to the plain terms of the statute, applies to the
legal residence, not more than five contiguous acres, and additional dwellings located on the same
property (emphasis added). These dwellings are in addition to the legal residence but subject to
the same tax exemption. While the statute limits the use of these dwellings to immediate family
members, it does not require an additional dwelling to be continuously occupied by the same
immediate family members. In this case, the Petitioner, her spouse, her children, and grandchildren
have been the sole, but not continuous, occupants. Likewise, the legal residence is not continuously
occupied by Petitioner. Petitioner and her spouse spend time in the additional dwelling, and,
according to her testimony, own and occupy other dwellings on properties in other locations where

they are subject to the standard 6% assessment ratio.

The Court agrees with Respondent that should the dwelling in question be rented or otherwise used
commercially or for other than Petitioner’s immediate family, the four percent special assessment
ratio should be denied. See Ford v. Beaufort County Assessor, 398 S.C. 508, 512, 730 S.E.2d 335,
338 (Ct. App. 2012). In Ford, the Court upheld the ALC’s interpretation of section 12-43-220(c)
to mean that the four-percent ratio generally would not be applied to an owner-occupied legal
residence if that residence is rented for profit during the applicable tax year.

[n this case, the additional dwelling is only used by Petitioner and her spouse and/or when
Petitioner’s family members visit. It has not been rented out or used for any disqualifying purpose.

It is therefore,
ORDERED that Respondent’s Motion to Reconsider is DENIED.

AND IT IS SO ORDERED.

.‘{ ,l/
; f/ (/ ”}"// ¢ /, ;j
1%/ " ; YA, Ogrr |}
November 18,2019 H. W. Funderburk, Jr.
Columbia, South Carolina Administrative Law Judge

12
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FILED

NOV 18 2019
SC ADMIN. LAW COURT

Docket No. 19-ALJ-17-0016-CC

CERTIFICATE OF SERVICE

I, Elizabeth A. Perkins, hereby certify that I have this date served this Order Denying Motion to
Reconsider upon all parties to this cause by depositing a copy hereof, in the United States mail,
postage paid, in the Interagency Mail Service, or by electronic mail to the address provided by the

party(ies) and/or their attorney(s).

Bates N. Felder, Esquire
The Felder Law Firm, LLP
614 North F.R. Huff Drive
St. Matthews, SC 29135
Counsel for Petitioner

Charles D. Rhodes, III, Esquire
Pope Flynn, LLC

1411 Gervais Street, Suite 300
Columbia, SC 29201

Counsel for Respondent

A=

L ; 7 |
November 18, 2019 " LoDk B foduas
Columbia, South Carclina ElizabetH A. Perkins
Judicial Law Clerk
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CALHOUN COUNTY

BOARD OF ASSESSMENT APPEALS
102 Courthouse Drive e Suite 107
St, Matthews, SC 29135
(803) 874-3613 » Fax: (803) 874-1242

December 21, 2018
To: All Concerned Parties

Re: Appeal Hearing on TMS # 198-00-00-008

A hearing before the Calhoun County Board of Assessment Appeals was held as scheduled on
December 20, 2018 at 2:30 pm. The issue of the appeal was the denial of the legal residence
classification on an additional dwelling on the above parcel number. Also under appeal was the denial
of the request for refund for the years that said structure may have qualified for the legal residence
classification. All relevant parties were in attendance. The following board members were in
attendance: '

Ms. Alena Fleming Ms, Christine W, Randolph
Mr. Michael V. Edge, Chairman-

The above members did make up a quorum of the Board. Upon hearing arguments and evidence
presented by both parties, the Board rules that insufficient evidence was presented by the taxpayer to
support the claim for the legal residence classification and assessment to be extended and applied to
this additional dwelling. The Board found that even if the arguments brought forth by the Assessor in
the Guthrie v. Orangeburg County Assessor case were not granted significant weight, the strict
interpretation of the legal residence statute under 12-43-220 would still prevent the granting of the
legal residence classification in this instance. The strict interpretation of the statute, the adherence to
the definition of a habitable dwelling under the building code, and the agreement of the parties that
there are two structures meeting that definition on this parcel, one of which is already the legal
residence and domicile of the owner/occupant, seem to compel this conclusion. Therefore, by
unanimous vote of the attending Board members, the decision of the Board does hereby confirm the
Assessor’s denial of the legal residence classification and assessment to the additional dwelling on the
above parcel number.

The status of the legal residence classification on the second dwelling was required before a decision
could be rendered on the second matter under appeal, the status of the refund request. As the Board
has found that the legal residence classification cannot be granted to the additional dwelling, it cannot
logically have a refund granted based upon a classification to which it was not entitled. Therefore, by
unanimous vote of the attending Board members, the decision of the Board does hereby confirm the
Tax Committee’s denial of the refund for the difference between the legal residence classification 4%
and the 6% other property classification for previous years regarding the additional dwelling on the
above parcel number.

Should either the taxpayer or the assessor be aggrieved by this decision, either may request a contested
case hearing before the Administrative Law Judge Division. A request for a contested case hearing

must be made in writing within thirty days after the date of the board’s written decision. The rules of
the Administrative Law Judge Division will control the appeal process from this point forward. If not

Cathoun County, South Carolina # Established 1908
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CALHOUN COUNTY
BOARD OF ASSESSMENT APPEALS

Courthouse Annex » Suite 107
St, Matthews, SC 29135
{803) 874-3613 « Fax: (803) 874-1242

appealed within 30 days the decision will become final. The request must be sent to the following
address along with a $75.00 filing fee for residential property and a $350.00 filing fee for commercial

property:
South Carolina Administrative Law Court
Edgar A. Brown Building

1205 Pendleton St., Suite 224
Columbia, SC 29201

Regards,

ﬂﬂ/%("‘

MlchaeIV Edge, Chairfian

Ce: Assessor, and Taxpayer Kristiane Shirer

Calhoun County, South Caroling e Established 1908
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7187 Cameron Road, Cameron, SC 29030 AcA-
(803) 826-6604(Fesidence) (803) 664-4322 on 4321 (Call) o |

March 21, 2018 .

Calhoun County Office of the Assessor
Attention: Steve Hamilton, Assessor
102 Courthouse Drive, Suite 107

St. Matthews, SC 29135-1479

RE: 2018 Residential Tax Classification Appeal

I, Kristiane M. Shirer, am requesting an Appeal for 2018 Tax Classification of my home tract
identified as Calhoun County Tax Map #198-00-00-008. On this tract, I have a pool/guest house
and swimming pool adjacent to my permanent residence. This pool/guest house is used for
recreational purposes only for my family and is not used as a permanent residence or for rental

purposes.

Therefore, I am requesting a 4% tax classification for this structure and a refund of 2016 and

2017 real estate taxes overpaid because I was denied the 4% residential classification.

Best regards,

QW@’J WW

Kristiane M. Shirer
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OFFICE OF THE ASSESSOR

102 Courthouse Drive e Suite 107
St. Matthews, SC 29135
(803) 874-3613 o Fax: (803) 874-1242

October 18,2018

Kristiane M. Shirer
7187 Cameron Rd
Cameron, SC 29030

Re: TMS# 198-00-00-008 A

Dear Mrs. Shirer:

Orangeburg County Assessor the court specrﬁcally ruled that: ,
Thzs tnbunal ﬁnds that the term ”legal reszdence” as used in Sectzon 12- 43 220(1:) must be understood to refer to a

written notice of such- an appeal mcludlng the grounds fo the Assessor at the above address,
within 30 da‘ s of the date. of this letter. ’iUpon rece1pt of such' " 1ce the Assessor 'will notify
the Board of said appeal The notice of jbpeal shall contam all'gro

that are not 11s ) sonsi ¢ of. i§
date of thls letter he pi

If you have any questions, please contact the Assess or’s.0
number between 9 am and 5 pm. I

Best regards,

Steve Hamilton
Calhoun County Assessor

Calhoun County, South Carolina e Established 1908
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OFFICE OF THE ASSESSOR

102 Courthouse Drive o Suite 107
St. Matthews, SC 29135
(803) 874-3613 e Fax: (803) 874-1242

October 19, 2018

Kristiane M. Shirer
7187 Cameron Rd.
Cameron, SC 29030

Re: Refund Request on tax map # 198-00-00-008

Dear Mrs. Shirer:

We have received your request for a refund on e above parcel. As required by South Carolina
Code of Laws Section 12-60-2560, I have notified both the county Auditor and Treasurer of this
request. The three officials vested with the; staf t_thorrty to make this determination
unanimously concur that your request-‘ifo’ of anted since operatiofi of South
Carolina law prevents this from occurting: Both the SC Code of Laws Section 12-43-220 and
case law interpreting this statute, indjcate that the four percent leg _Iresrdence assessment
classification is smgular in nature and apphes only to a smg [ welhng 1n such instances. The
court has stated that P :

“Beyond its repeated use of "legal residence” in the singular number, Section 12- 43-220(c) also contains a critical
term of art that suggests that the legal resrdence can be only one dwelli hat sectlon requires that if a residence is
to qualify for the tax exemption, it must "be the domicile of the owner-apphcant " S C. Code Ann. § 12-43-220(c)(1)
(emphasis added). ? It is well-settled doctrifie that an mdrvrdual can have gal donucrle in only one dwelling.”

As the parcel in question had already recerved the legal resrdence classrﬁcatron on a dwelling for
the years requested, no‘additional legal resrdence classrﬁcatlon or refund is merited.

If you wish to. appeal th1s decrsron to the Calhouh County Board of Assessment Appeals ' you
must give writfen wrztten notice o_f such an appeal and the grounds therefc')re to the Assessor at the above
address, withini 30/days of the date of this letter.- Upon receipt of such notice, the Assessor will
notify the Board of said appeal. The notice of: appeal shall contain’ all grounds for the appeal
and any that are not listed shall not be considered. If no notic of appeal 1s received within 30

days of the date of this letter, this decision will become ﬁnal

If you have any questions please contact our office at the above address or telephone number.

Best regards,
% April Wise Rebecca Furtick
Calhoun County Assessor Calhoun County Auditor Calhoun County Treasurer

Calhoun County, South Carolina e Established 1908
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Michael P. and Xristiane M. Shirer

7187 Cameron Road, Cameron, SC 29030 oy kD j
(803) 826-6604 (R esidence) (803) 664-4321 or 4322 (Cell)™ "~~~
KMShirer@gmatl.com

November 13, 2018

Calhoun County Office of the Assessor
Attention: Steve Hamilton, Assessor
102 Courthouse Drive, Suite 107

St. Matthews, SC 29135-1479

RE: Appealing the Denial of Legal Residence Classification and Refund

Our original application for legal residence included our pool house many years ago. The
original pool house had the same kitchen area and bath room but was too small for a gathering of
all the family including children and grandchildren. In the process of remodeling we decided to
enlarge the pool house to accommodate our growing family and have now incorporated a larger
dining area, a play area for the grandchildren along with a bedroom. When our family visits us
now we have room for everyone. The grandchildren keep their toys and video arcade game
machines in the pool house and use it for their enjoyment. The pool house has never been rented
and never will be and is only for my family to enjoy when they visit,

We have read the ALC case you mentioned and believe it is not pertinent to our situation. Based
on our reading the taxpayer in that case owned a home and later acquired the home that was
adjacent to their home. Apparently the assessor then combined the parcels into one parcel and the
taxpayer then wanted both homes to be qualified as his legal residence. In our case we had a pool
house already qualified as part of our legal residence and have only remodeled to accommodate
our growing family.

For these reasons we are appealing the denial of our the legal residence classification for the pool
house and request a refund for all past years when the property was improperly classified at the
6% rate.

Best regards, Mw

Kristfane M. Shirer
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THE FELDER FIRM, LLP
ATTORNEYS AT LAW

POST OFFICE BOX 346 - 5614 NORTH. F.R. HUFF DRIVE - ST. MATTHEWS, SOUTH CAROLINA 29135
(803} 874-1430 - (803) 874-2010 - FAX: {803) 655-7167

e-maif:

JOHN GRESSETTE FELDER, SR. johngfelder@sc.m.com
BATES N. FELDER batesfelder@se.r.com
T. DERRICK FELDER tdfelder@sc.rr.com

January 18, 2019

Calhoun County Board of Assessment Appeals
102 Courthouse Dr., Ste. 107
St. Matthews, SC 29135
Re:  Kristiane M. Shirer
Appeal Hearing on TMS#: 198-00-00-008
Date of Hearing: December 20, 2018

Dear Sir/Madam:

Enclosed and hereby served upon you please find a copy of the Request for Contested
Case Hearing Form on behalf of my client, Kristiane M. Shirer, in the above-referenced matter.

Should you have any questions, please do not hesitate to contact me.
With kindest personal regards, | am
Yours truly,
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Bates N. Felder
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cc: Mrs, Kristiane M. Shirer
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South Carolina Administrative Law Court {SC ALC)
Request for Contested Case Hearing FORM oy

- Mail to: 1205 Pendleton St., Svite 224, Columbla, SC 29201 o i
| Last Natne: Firstz Mide: | (OMss | Docket No. (To Be Completed by ALC)
sAire.r o KﬂS‘t'\hm{ M. b i -
Malling Address: Ciy: State and Zp:
1187 _Cowmeson Roodd | Camesom | SC 29030 ki
Home Number: Work Number; Cell Number: *£-Maill Address: ‘ ST b
(615 . (803 ,
L?{mmenglad&s,maﬂmmmmimmmmum
P REPRESENTATION .
| Are you representing yourself? OYes  Brfio o B
| Are you represented by an Atiormey? D¥es O No Name of Attomey: Roacke < N, Felde
Aftomey Maling Address: City, State and ZIp:
.0 Rex b . Matrhtws , S 21357
Atineney Work Number and Cefl Number: ,mmm ?
(903) $74-1143e (83 702-7058 | batesfellec®sc.tr. comn
CASE INFORMATION .
| Name of Agency that Issued the Decision:
(Bxample ~ Dapt. of Revenue, Dept.of Insirance, DHEC) Calbnoynse Coudy Roard od Absecsmpnt Appeals
In order to have your case processed, you must attach | If no, please explain:
the agency decision. Is it atiached?:
&ves QONo o
| Date the decision was issued: {2.-2\-201 8 | Date the decision was received: (2.- 24~ 201§

Please provide a brief statement regarding why the The C..u.».m Lowvry Boned ok Assessment Appants |

hearing is bein uested and the relief sought: . . oy 1
;h“::'u‘w:ir:l.‘ cNassidsad -.'.?ugd hownse ons aw addidional t{Uﬂ“w\} on TR residedin

Trovarhy Conslve o sisus'.-’:icmc\ nvRuge P n progrety demt 5 The gropaty
Owtndr TR S A TS decisine. be ovartwrned awd +het +h poct houge
be Nowad neid kg bae for more $hew 3 yoars,

Payment via @Theck O Money Order O Cash for $ (applicable filing fee pursuant to ALC Rule 71) is belng |

| submitted today to the Administrative Law Court via D U.S. Postal Sarvice O Hand-delivery
B2 It g-14
X Your Signature or Signature of Attomey - Date S
il R " PROOF OF SERVICE (MUST BE COMPLETED)
Your Name: K crohrcme A, Shieny | DaE j-\gQ | Gty Madha! S S
1 hereby certify that on the date and place listed abave, I served a copy of the foregoing Request for Contested Case Hearing on all other parties ko
wwmmgmhmummmme,mmuﬂwn(mehmﬂ-brwmmlnames):
L Con v Covawivy
i & M /o2 Coneamso ™ RIS Sy Miatlans | SC 2A3S
Name andfor Agency Name Address iy, State and Zip
Gl Gty TexPsesser /03 Comedransade .y S0 Shoodtlans <c 2835
Name and/or Agency Name Address City, State and Zip
=P 22— |-\%- 19
‘/
X Your Syrature or Signature of Attomey Date - B

T " Atkention: All cases filed In the Administrative Law Court are subject to the Rulesof Procedure found at the Court’s
website www.scalc.net or from the Clerk of Court. Fallure to follow these rules may resuit in dismissal of your case,
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ot il CALHOUN COUNTY @ s
: "~ BOARD OF ASSESSMENT APPEALS ab ) )8

102 Courthouse Drive ¢ Suite 107
St. Matthews, SC 29135
(803) 874-3613 e Fax: (803) 874-1242

December 21, 2018
To: All Concerned Parties

Re: Appeal Hearing on TMS # 198-00-00-008

A hearing before the Calhoun County Board of Assessment Appeals was held as scheduled on
December 20, 2018 at 2:30 pm. The issue of the appeal was the denial of the legal residence
classification on an additional dwelling on the above parcel number. Also under appeal was the denial

—— —oftherequest-for refund forthe years-that said-structore may have qualified for the-legal restdence
classification. All relevant parties were in attendance. The following board members were in
attendance:

Ms, Alena Fleming - ' Ms. Christine W. Randolph

The above members did make up a.quorum of the Board. Upon hearing arguments and evidence
presented by both parties, the Board rules that insufficient evidence was presented by the taxpayer to
support the claim for the legal residence classification and assessment to be extended and applied to
this additional dwelling. The Board found that even if the arguments brought forth by the Assessor in
the Guthrie v. Orangeburg County Assessor case were not granted significant weight, the strict
interpretation of the legal residence statute under 12-43-220 would still prevent the granting of the
legal residence classification in this instance. The strict interpretation of the statute, the adherence to
the definition of a habitable dwellibg under the building code, and the agreement of the parties that
there are two structures meeting that definition on this parcel, one of which is already the legal
residence and domicile of the ownerfoccupant, seem to compel this.conclusion. Therefore, by
unanimous vote of the attending Board members, the decision of the Board does hereby confirm the
Assessor’s denial of the legal residence classification and assessment to the addmonal dwelling on the
above.parcel number.” - -

The status of the legal residence classification on the second dwelling was required before a decision
could be rendered on the second matter under appeal, the status of the refund réquest. As the Board
has found that the legal residence classification cannot be granted to the additional dwelling, it cannot
logically have a refund granted based upon a classification to which it was not entitled. Therefore, by
unanimous vote of the attending Board members, the decision of the Board does hereby confirm the
Tax Committee’s denial of the refund for the difference between the legal residence classification 4%
and the 6% other property classification for previous years regarding the additional dwelling on the
above parcel number.

Should either the taxpayer or the assessor bé aggrieved by this decision, either may request a contested
case hearing before the Administrative Law Judge Division. A request for a contested case hearing
must be made in writing within thirty days after the date of the board’s written decision. The rules of
the Administrative Law Judge Division will control the appeal process from this point forward, If not

Cathoun County, South Carolina ¢ Established 1908
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il ‘CALHOUN COUNTY
: . BOARD OF ASSESSMENT APPEALS
Courthouse Annex e Suite 107

St. Matthews, SC29135
(803) 874-3613 o Fax: (803) 874-1242

appealed within 30 days the decision will become final. The request must be sent to the following
address along with a $75.00 filing fee for residential property and a $350,00 filing fee for commercial

property:

South Carolina Administrative Law Court
Edgar A. Brown Building

1205 Pendleton St., Suite 224

Columbia, SC 29201

Regards,

e

.
Michael V. Edge, %

Coe: Assessor, and Taxpayer Kristiane Shirer

Calhoun County, South Carolina » Established 1908
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Kristiane M. Shirer, ) DOCKET NO. 19-ALJ-17-0016-CC
)
Petitioner, )
) RESPONDENT CALHOUN COUNTY
Vvs. ) ASSESSOR’S PREHEARING
) STATEMENT
Calhoun County Assessor, )
)
Respondent. )

As ordered by the Court pursuant to an Order for Prehearing Statements, dated April 1,
2019, the Respondent, Calhoun County Assessor, hereby provides the following Prehearing
Statement containing the information requested by the Court.

1. The nature of the proceeding:

This matter is a contested case hearing appealing the decision of the Calhoun County Board
of Assessment Appeals (the “Appeals Board”), to deny (1) Petitioner’s application for legal
residence status on a second dwelling that is located on the same property as the dwelling that
Petitioner currently claims as her legal residence for property tax purposes and (2) Petitioner’s
request of a refund of property taxes paid with respect to this second dwelling.

2. Statutory provision(s) conferring subject matter jurisdiction to the agency and other
applicable statutes and regulations:

Petitioner’s initial appeal to the Calhoun County Assessor and the Appeals Board was made
pursuant to S.C. Code §§ 12-60-2510 et seq. This matter comes before the Court pursuant to S.C.
Code Ann. § 12-60-2540 and the subject matter jurisdiction conferred upon the Court by this
provision. This matter is a contested case subject to the rules of the Court set forth at S.C. Code

Ann. §§ 1-23-310 ef segq.
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3. The issues presented for determination set forth with particularity, including any
claims or defenses expected to be raised:

The issue presented in this matter is whether Section 12-43-220(c)(1) of the Code of Laws
of South Carolina 1976, as amended, should be construed to confer legal residence status upon a
second dwelling that is located on the same property as the dwelling that the taxpayer claims as
her legal residence?

4, The action requested of the Court and a detailed statement of the law which supports
the requested action, including statutory and/or case citations:

The classification of real property for the purpose of determining the appropriate
assessment ratio is governed by Section 12-43-220. Under this provision, the legal residence of a
taxpayer and “additional dwellings located on the same property and occupied by immediate
family members” of the taxpayer are taxed on the basis of a 4% assessment ratio. S.C. Code Ann.
§ 12-43-220(c)(1). As further provided by this section, “[flor purposes of the assessment ratio
allowed pursuant to this item, a residence does not qualify as a legal residence unless the residence
is determined to be the domicile of the owner-applicant. /d. In order to qualify for a 4% assessment
ratio, the owner-applicant must certify that “the residence which is the subject of this application
is my legal residence and where I am domiciled at the time of this application” and “that neither I,
nor a member of my household, claim the special assessment ratio allowed by this subsection on
another residence.” S.C. Code Ann. § 12-43-220(c)(2)(ii)(A)—(B).

Section 12-43-220(c)(1) is a “tax exemption statute,” and the 4% assessment ratio
conferred upon the legal residence of a taxpayer is considered to be a tax exemption. Ford v.
Beaufort Cty. Assessor, 398 S.C. 508, 515, 730 S.E.2d 335, 339 (Ct. App. 2012) (citing CFRE,

LLC v. Greenville Cty. Assessor, 395 S.C. 67, 74-75, 716 S.E.2d 877, 881 (2011)). While tax
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enforcement statutes are construed in favor of the taxpayer, tax exemption statutes such as Section
12-43-220(c)(1) are to be strictly construed against the taxpayer, and thus in favor of the payment
of the tax. Mead v. Beaufort Cty. Assessor, 419 S.C. 125, 140, 796 S.E.2d 165, 173 (Ct. App. 2016)
(empbhasis added). In strictly construing a tax exemption statute, the statutory language should not
be “strained or liberally construed in the taxpayer’s favor,” and to the extent that any ambiguity
exists, a tax exemption statute should be interpreted against granting the exemption. Id. Therefore,
when interpreting the language of Section 12-43-220(c)(1) to determine whether to classify a
dwelling as the legal residence of a taxpayer, or to extend legal residence status to include other
structures that may also be construed as d-wellings, to the extent that the language of the provision
is at all ambiguous it should be interpreted to deny legal residence status for a second dwelling.
See Ford, 398 S.C. at 515, 730 S.E.2d at 339.

The South Carolina Administrative Law Court has in the past relied on this rule of statutory
construction to deny legal residence status to a second dwelling located on the same property as
the taxpayer’s legal residence. In Guthrie v. Orangeburg County Assessor, the Administrative Law
Court held,

[t]his tribunal finds that the term “legal residence” as used in Section 12-43-220(c)

must be understood to refer to a single dwelling house, and not to extend to multiple

dwellings. Both the language of Section 12-43-220(c) and the use of “legal

residence” elsewhere in South Carolina law suggest that the term “legal residence”

should be construed only in the singular number.

Guthrie v. Orangeburg County Assessor, No. 01-ALJ-17-0173-CC, at *2 (Sept. S, 2001). In
Guthrie, the taxpayers had purchased a lot and dwelling adjacent to their legal residence and

combined the two parcels into one. The taxpayers claimed that legal residence status should extend
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to both dwellings with the justification that they “do not rent out the property or use it for any other
commercial purpose” and, although they normally live at their original residence, they use the
second dwelling “merely as optional residence space.” /d. at 1. Analyzing Section 12-43-220(c)(1),
the Court reasoned that the language of the statute was clear that the “residential assessment ratio
must be construed in the singular number and must, therefore, be understood to refer to a single
dwelling of the taxpayer.” Id. at 4.

Calhoun County has adopted the International Residential Code for One- and Two-Family
Dwellings (the “Residential Code”), and the Calhoun County Assessor considers the provisions of
the Residential Code to determine whether a structure qualifies as a “dwelling” for the purposes
of applying Section 12-43-220(c)(1). Chapter 3 of the Residential Code establishes the minimum
standards for a dwelling to include having one full bath, one habitable room of 70 square feet, a
full bathroom, a kitchen area with a sink, and a connection to a sanitary sewer or private sewage
disposal system. When considering whether a structure that generally meets these livability
standards constitutes a dwelling, as opposed to an accessory or incidental structure, the South
Carolina Supreme Court has applied a similar standard in holding that an apartment on the second
floor of a detached garage, which constitutes “a complete living unit” is not incidental to the use
of the property owner’s residence, and therefore constitutes its own separate dwelling. See
Archambault v. Sprouse, 218 S.C. 500, 507, 63 S.E.2d 459, 462 (1951).

As applied to this matter, Section 12-43-220(c)(1) should be strictly construed to deny
Petitioner the benefit of a 4% assessment ratio on the structure in question unless the structure
clearly falls outside of the definition of a dwelling or the structure is subject to an express exception
set forth in the statute. The structure in question meets and far exceeds the minimum standards of

a dwelling. Therefore, there are two structures on Petitioner’s property that meet this standard, the
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other of which Petitioner already claims as her legal residence. The one exception allowed under
Section 12-43-220(c)(1) whereby legal residence status can be applied to multiple dwellings on a
single property is a case where the additional dwelling is occupied by an immediate family member
of the taxpayer, which does not apply in this instance. Moreover, in adopting such an exception,
the South Carolina General Assembly has demonstrated that it has considered situations where it
is appropriate to allow a property owner to claim legal residence status for multiple residences on
a single property, and has chosen not to extend this tax exemption to situations such as the one
presented by Petitioner. See Hodges v. Rainey, 341 S.C. 79, 87, 533 S.E.2d 578, 582 (2000)
(quoting Norman J. Singer, Sutherland Statutory Construction § 47.23 at 227 (Sth ed. 1992) (“The
enumeration of exclusions from the operation of a statute indicates that the statute should apply to
all cases not specifically excluded. Exceptions strengthen the force of the general law and
enumeration weakens it as to things not expressed.”)).

The Appeals Board based its ruling upon correct conclusions of law and, therefore,
Respondent respectfully requests that the Court uphold the ruling of the Appeals Board.
5. A brief summary of the facts to be presented at the hearing:

i Petitioner’s property is located at 7187 Cameron Road in Calhoun County, South
Carolina and contains approximately 213.3 acres in total.

i. The property was deeded to Petitioner by her spouse, Michael P. Shirer, in May
2000. Mr. Shirer previously received legal residence classification on 1 acre of the 213.3-acre tract.
The 1-acre tract included Petitioner’s legal residence and accessory improvements including a pool
and a 432 square foot structure that was characterized by Petitioner as her “pool house.”

iii. The balance of the property had been assessed at the 4% agricultural use

classification. The legal residence classification continued to be assessed on 1 acre of the above
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parcel until 2015.

iv. In 2014, Petitioner was issued a building permit to expand the pool house to 2,032
square feet of heated and cooled living area. The modified structure became taxable at its increased
square footage for the first time for the 2015 tax year.

v. Upon completion, a Calhoun County appraiser inspected the structure to determine
its nature. The appraiser examined the issued building permits, measured and inspected the actual
structure, and spoke with someone onsite regarding the interior rooms and makeup of the structure.
In his inspection, the appraiser learned that the structure had a full kitchen and bathroom, living
facilities, and a bedroom.

vi. The structure appeared to be occupied at the time of the inspection and it was later
confirmed Petitioner and her spouse resided in the structure while their legal residence was being
renovated.

vii.  Based upon this inspection, the appraiser determined that the structure is a dwelling,

viii.  As Petitioner had already received legal residence classification for one dwelling
on the property, the Calhoun County Assessor removed 1 acre of the 213.3-acre tract from the
agricultural classification and the 1 acre and the structure in question became taxable at the 6%
other property classification.

6. A summary of any motions expected to be raised at the hearing and the appropriate
authority underlying the motion:

Respondent does not anticipate filing any motions at this time; however, Respondent
respectfully reserves the right to file motions if necessary upon notice in accordance with the Rules
of the Administrative Law Court and the South Carolina Rules of Civil Procedure.

7. A list of proposed witnesses and exhibits:
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In the event of a hearing on the merits, Respondent proposes to call the following witnesses;
provided, however, Respondent reserves the right to modify and supplement this list and designate
witnesses as experts, upon notice to the parties and to the Court:

i Steven S. Hamilton III, Calhoun County Assessor

ii. Antonia D. Boyd, Appraiser, Calhoun County Office of the Assessor

iii. Kristiane M. Shirer

Respondent’s proposed exhibits will consist of the following:

i. Exhibits contained in the administrative file;

ii. Documents obtained in discovery; and

iii. Exhibits proffered and or admitted by the other parties.

8. A statement regarding the necessity for discovery, if any:

Respondent anticipates that discovery performed to date is sufficient in this matter;
however, Respondent reserves the right to submit a request to the Court for additional discovery
if the need arises.

9. The estimated length of the hearing:

Respondent expects that it will take three hours to present its case in chief should a merits

hearing be necessary.

10. Any dates in the next one hundred twenty (120) days when you will not be available
for a hearing; and

April 30-May 5, 2019
May 15-16, 2019
June 6-14, 2019

June 27-28, 2019

July 1-5, 2019
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July 18-19, 2019
August 5-7, 2019

August 16, 2019

11.  An email address where you can be reached:

cdrhodes@popeflynn.com

With cc to:

heollier@popeflynn.com

Columbia, South Carolina
April=< 2019

Pope Flynn, LLC

1 =
e A
~ ( -

Charles D. Rhodes, III

Pope Flynn, LLC

1411 Gervais Street, Suite 300
Columbia, South Carolina 29201
803-354-4911
cdrhodes@popeflynn.com

Attorney for Calhoun County Assessor
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STATE OF SOUTH CAROLINA
COUNTY OF CALHOUN DOCKET NO. 19-ALJ-17-0016-CC
KRISTIANE M. SHIRER
Petitioner,
CERTIFICATE OF MAILING
Vs.

CALHOUN COUNTY ASSESSOR

Respondent.

The undersigned employee of Pope Flynn, LLC certifies that the PREHEARING
STATEMENT of Respondent, Calhoun County Assessor, in the above captioned matter was
served on the Petitioner by placing a copy of it in the U.S. Mail, first class, postage prepaid, on the
date indicated below, and addressed as follows:

Bates N. Felder, Esq.
The Felder Law Firm, LLP

614 North F.R. Huff Drive
St. Matthews, SC 29135

’\ ‘/“ULMC\—"\ g e /{ 4 QL -
Hannah Collier, Paralegal
Pope Flynn, LLC

Columbia, South Carolina
April 22, 2019
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Kristiane M. Shirer, ) Docket No. 19-ALG-17-0016-CC

)
Petitioner, )
)
Vs. )

) PETITIONER’S PREHEARING STATEMENT
Calhoun County Assessor, )
)
Respondent. )
)

Pursuant to the Order for Prehearing Statement in the foregoing matter, the Petitioner states

as follows:

L.

The nature of this proceeding;

The above-captioned matter is a Contested Case Proceeding brought by
Petitioner pursuant to the Rules of the South Carolina Administrative Law
Court. Specifically, Petitioner is appealing the decision of the Calhoun County
Board of Assessment Appeals which confirmed the decision of the Calhoun
County Tax Assessor to classify a pool house as an additional dwelling on the
residential property of the Petitioner.

Statutory provisions(s) conferring subject matter jurisdiction to the agency and
other applicable statutes and regulations;

The Administrative Law Court has subject matter jurisdiction over the
contested case pursuant to S.C. Ann. § 12-60-2540 (as amended) and S.C. Code

Ann. § 1-23-310 (as amended).

The issues presented for determination set forth with particularity, including any
claims or defenses expected to be raised;

The issue to be determined at trial is whether or not the Calhoun County Tax
Assessor erroneously classified the Petitioner’s pool house as an additional
dwelling on the residential property of the Petitioner. The classification
carried a significant increase in the property tax levied on the property of the
Petitioner.
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10.

The action requested of the Court and a detailed statement of the law which
supports the requested action, including statutory and/or case citations;

Petitioner requests the Court to overturn the prior decision and allow the
Petitioner to receive the 4% residential tax rate on her legal residence and the
five (5) contiguous acres that include her pool and pool house pursuant to S.C.
Code Ann. § 12-43-220(c) (as amended).

A brief summary of the facts to be presented at the hearing;

Petitioner built a pool house on her homeplace in the mid-1980’s on a 75+/-
acre tract where she and her husband reside. The pool house had a kitchen,
bathroom, recreational room, and bedroom. From the time of construction
until 2018, the structure was not classified as a dwelling, After Petitioner
expanded the pool house, the County Assessor decided the expanded building
met the definition of a habitable dwelling and classified the structure as such
which caused a significant increase in taxes.

A summary of any motions expected to be raised at the hearing and the appropriate
authority underlying the motion;

No motions are expected on behalf of Petitioner.
A list of proposed witnesses and exhibits;

Kristiane M. Shirer and Michael P. Shirer. Mr. & Mrs. Shirer will present
copies of pictures showing the pool house at issue in this matter. Petitioner
reserves the right to supplement this item and will do so at the appropriate
time.

A statement regarding the necessity for discovery, if any;

Petitioner does not feel discovery is necessary.

The estimated length of the hearing;

2 hours.

Any dates in the next one hundred twenty (120) days when you will not be available
for a hearing; and

Petitioner is unavailable May 6, 8-9, 13, 24-31, June 7-14, 17-21, 23-27, July 1-
12,23, and August 7, 12-15, 26.

2

ROA 029



11, An email address where you can be reached.

batesfelder@sc.rr.com

Respectfully submitted,

THE FELDER FIRM, LLP

By:

Hates N. Felder, Esquire

Post Office Box 346

St. Matthews, South Carolina 29135
Phone: (803) 874-1430

Fax: (803) 655-7167
batesfelder@sc.rr.com

Apil 22 2019

St. Matthews, South Carolina
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Kristiane M. Shirer, ) Docket No. 19-ALG-17-0016-CC

)
Petitioner, )
)
vS. )

) CERTIFICATE OF SERVICE BY MAIL
Calhoun County Assessor, )
)
Respondent. )
)

I, the undersigned, do hereby certify that I have served opposing counsel with a copy of
the Petitioner’s Prehearing Statement in the foregoing matter by placing same in the United
States Mail with sufficient postage affixed thereto and properly addressed as follows:

C. D. Rhodes, I1I, Esquire
Pope Flynn Group

P.O. Box 11509
Columbia, South Carolina 29201

this 2:7—/"4( day of April, 2019.

THE FELDER FIRM, LLP

vy T TS %ﬂaw

C#rolyn S. Mq’l‘gan
L(zgal Assistant
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Kristiane M. Shirer, )} DOCKET NO. 19-ALJ-17-0016-CC
)
Petitioner, )
) RESPONDENT CALHOUN COUNTY
Vs. ) ASSESSOR’S MOTION FOR
) RECONSIDERATION
Calhoun County Assessor, )
)
Respondent. )
)

The Final Order dated October 10, 2019 and received by Respondent on October 15, 2019
(the “Order™) granted Petitioner Kristiane M. Shirer’s request for the 4% tax exemption on an
additional dwelling located on her property. Pursuant to Rule 29(D) of the South Carolina
Administrative Law Court Rules, Respondent Calhoun County Assessor moves this Court to
reconsider its Order and deny Petitioner’s request.

L. Construction of Section 12-43-220(c)(1)

In its ruling, the Court focused on the fifth sentence of S.C. Code § 12-43-220(c)(1): “[i]f
this property has located on it any rented mobile homes or residences which are rented or any
business for profit, this four percent value does not apply to those businesses or rental properties.”
S.C. Code Ann. § 12-43-220(c)(1) (2014 & Supp. 2018) (hereinafter, the “Rental Provision”). The
effect of the Court’s reading of the Rental Provision would is to extend the 4% assessment beyond
the legal residence of the property owner to include any additional dwellings on the same property
that are not rented, solely on the basis that they are not rented.

The Court’s interpretation of S.C. Code Ann. § 12-43-220(c)(1) disregards the structure of
the statute and the manner in which the General Assembly sought to extend the 4% assessment to

cover specific situations throughout the subsection. The Rental Provision should properly be read
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as a limitation on the general rule (applying the 4% assessment to legal residences and additional
residences on the property and occupied by immediate family members) and the extensions of the
general rule contained in the next three sentences of the subsection.

The cardinal rule of statutory construction is to ascertain and effectuate the intent of the
Legislature, SCANA Corp. v. South Carolina Department of Revenue, 384 S.C. 388, 392, 683
S.E.2d 468, 470 (2009) (citation omitted). “All rules of statutory construction are subservient to
the one that the legislative intent must prevail if it can be reasonably discovered in the language
used, and that language must be construed in light of the intended purpose of the statute.” Id.
“When construing statutory language, the statute must be read as a whole. and sections which are
part of the same general statutory law must be construed together and each one given effect.” South
Carolina State Ports Auth. v. Jasper County, 368 S.C. 388, 398, 629 S.E.2d 624, 629 (2006)
(citation omitted). “Moreover, a statute should not be construed by concentrating on an isolated
phrase.” Id. (citation and internal quotation omitted). Rather, it is appropriate for the courts to
consider the overall structure of the statute in order to ascertain the intent of the Legislature. See
Matthews v. State, 300 S.C. 238, 240, 387 S.E.2d 258, 259 (1990); Columbia/CSA-HS Greater
Columbia Healthcare Sys., LP v. S.C. Med. Malpractice Liab. Joint Underwriting Ass'n, 411 S.C.
557,562, 769 S.E.2d 847, 849-50 (2015).

The Legislature utilized a clear structure in Section 12-43-220(c)(1); expressly extending
the 4% assessment in the affirmative where it chose to do so, and generally limiting the
applicability of the 4% assessment in the negative where necessary. See S.C. Code Ann. § 12-43-
220(c)(1). The first sentence of the subsection contains the general rule and reads as follows:

The legal residence and not more than five acres contiguous thereto, when owned

totally or in part in fee or by life estate and occupied by the owner of the interest,
and additional dwellings located on the same property and occupied by immediate
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family members of the owner of the interest, are taxed on an assessment equal to
four percent of the fair market value of the property.

Id.

Each of the three sentences that follow are structured to affirmatively and expressly extend
the 4% assessment to cover highly specific circumstances where, for technical reasons due to
property ownership, the 4% assessment might not otherwise apply.

If residential real property is held in trust and the income beneficiary of the trust
occupies the property as a residence, then the assessment ratio allowed by this item
applies if the trustee certifies to the assessor that the property is occupied as a
residence by the income beneficiary of the trust. When the legal residence is
located on leased or rented property and the residence is owned and occupied by
the owner of a residence on leased property, even though at the end of the lease
period the lessor becomes the owner of the residence, the assessment for the
residence is at the same ratio as provided in this item. Ifthe lessee of property upon
which he has located his legal residence is liable for taxes on the leased property,
then the property upon which he is liable for taxes, not to exceed five acres
contiguous to his legal residence, must be assessed at the same ratio provided in
this item.

Id. (emphasis added).

In the fifth sentence of Section 12-43-220(c)(1), the Rental Provision, where the
Legislature is not expressly extending the 4% assessment, the structure changes accordingly:

If this property has located on it any rented mobile homes or residences which are

rented or any business for profit, this four percent value does not apply to those
businesses or rental properties.

Id. (emphasis added). The structure of the Rental Provision is entirely different from the structure
of the sentences that precede it which are unquestionably intended to extend the 4% assessment.
The Rental Provision is not an express extension of the general rule to cover a specific
circumstance, but is instead a limitation on the applicability of the 4% assessment in an instance

where the general rule or any extension of the general rule might otherwise apply. Where each
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expansion of the 4% assessment is presented in the affirmative with respect to a detailed
circumstance, the Rental Provision is presented in the negative in general terms.

In the sentence that follows the Rental Provision—the sixth sentence—the Legislature
reverts back to its practice of affirmatively and expressly expanding the 4% assessment in another
highly specific circumstance where only a portion of a legal residence is rented.

However, if the person claiming the four percent assessment ratio resides in the

mobile home or single family residence and only rents a portion of the mobile home

or single family residence to another individual as a residence, the foregoing

provision does not apply and the four percent assessment ratio must be applied to

the entire mobile home or single family residence.

Id. (emphasis added).

Finally, the last sentence of the section is an additional overarching limitation that applies
to all residences for which the 4% assessment may apply.

For purposes of the assessment ratio allowed pursuant to this item, a residence does

not qualify as a legal residence unless the residence is determined to be the domicile

of the owner-applicant.
1d. (emphasis added). Notably, under the Court’s ruling, Petitioner’s second dwelling would
receive the 4% assessment despite the fact that it is not Petitioner’s domicile, as expressly required
by this final provision.

When viewed in light of the entirety of Section 12-43-220(c)(1) and the manner in which
the Legislature sought to either expand or limit the applicability of the 4% assessment, it is evident
that the Rental Provision is intended to be a general limitation on the applicability of the 4%
assessment. Had the Legislature intended to extend the 4% assessment to cover additional
dwellings on the same property as the taxpayer’s legal residence, solely on the basis that the

additional dwellings are not rented, it would have utilized the same degree of specificity as it used

in the rest of the subsection to expressly do so. When the Rental Provision is intetpreted in this
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manner, in any instance where a residence might otherwise receive the 4% assessment under the
subsection, if the residence is rented it loses its eligibility.

This construction is consistent with the Court of Appeals holding in Ford v. Beaufort
County Assessor, where the Court of Appeals concluded that the phrase “this property” contained
in the Rental Provision applies to the property on which the legal residence is situated and any
contiguous property. Ford v. Beaufort County Assessor, 398 S.C. 508, 513, 730 S.E.2d 335, 338
(Ct. App. 2012). The Court of Appeals read the Rental Provision as a limitation on the general
rule. See id. It stands to reason that the Rental Provision should also be read as a limitation on the
expansions of the general rule contained elsewhere in the subsection.

To read the Rental Provision as an additional extension of the 4% assessment, where every
other extension contained in the subsection is express and is presented in the affirmative, requires
that the sentence be read in isolation from the rest of the subsection and represents a strained and
liberal construction. This is inappropriate in this instance where the statute in question is a “tax
exemption statute.” See Mead v. Beaufort Cty. Assessor, 419 S5.C. 125, 140, 796 S.E.2d 165, 173
(Ct. App. 2016).

II. Section 12-43-220(c)(1) as Applied to Petitioner’s Request

This Court’s findings of fact contained in the Order are accurate. Petitioner’s second
dwelling has not been rented; however, the statute requires taxpayer do more than simply not rent
the dwelling to receive the tax exemption of the 4% assessment. Section 12-43-220(c)(1) expressly
extends the 4% assessment to cover multiple dwellings on the same property in the specific
situation where the “additional dwellings [are] located on the same property and occupied by

immediate family members of the owner of the interest.” 5.C. Code Ann. § 12-43-220(c)(1)
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(emphasis added). It is not enough that a taxpayer is not accepting rent for an additional dwelling.
The statute requires that a family member reside in it.

As the Court stated in the Findings of Fact contained in the Order, the “pool house is used
for family gatherings or when their children and/or grandchildren visit.” Here, by the Petitioner’s
own evidence, it is undisputed that this additional dwelling is not the legal residence of Petitioner
or any “immediate family members” of Petitioner and, therefore, cannot meet the requirements for
this extension of the 4% assessment.

For these reasons, Respondent respectfully requests that this Court reconsider its Order and
deny Petitioner’s request for the 4% special assessment for the additional dwelling on her property.
This motion is based upon the South Carolina Administrative Law Court Rules, applicable South
Carolina case and statutory law, and all other materials, authority, and memoranda which
Respondent may submit to the Court.

POPE FLYNN, LLC

— >

< =

Charles D. Rhodes, III
Pope Flynn, LLC
1411 Gervais Street, Suite 300
Columbia, South Carolina 29201
803-354-4911
cdrhodes@popeflynn.com

Attorney for Calhoun County Assessor

Columbia, South Carolina
October 25, 2019
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Kristiane M. Shirer, ) Docket No. 19-ALJ-17-0016-CC
)

Petitioner,

Vs, R?CE FINAL ORDER
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Calhoun County Assessor, ¢

Ok ;. AN
Respondent. SCC ) 7207.9 00T 10 2012
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This matter is betore the South Carolina Administrative Law Court (ALC or Court) pursuant to a
request for a contested case hearing by Kristiane M. Shirer (Petitioner) challenging a decision by
the Calhoun County Board of Assessment Appeals (Board) affirming the Calhoun County
Assessor's (Assessor or Respondent) denial of Petitioner’s applications for 4% special tax
assessment ratio on a building on Petitioner’s residential lot. as provided in S.C. Code Ann. § 12-

43-220(c)(2)(ii) (Supp. 2016).

FINDINGS OF FACT
Having observed the witnesses and exhibits presented at the hearing and passed upon their
credibility, taking into consideration each party’s burden of proof. the Court makes the following

Findings of Fact by a preponderance of the evidence.

Petitioner and her husband reside in Calhoun County at 7187 Cameron Road, Cameron, South
Carolina, where they have had a 4% special tax assessment ratio on their home. The home ison a
one-acre lot surrounded by the family farm. Sometime in 1984 or 1985, Petitioner and her husband
added a pool house in their backyard. [n 2014, the pool house was enlarged. A building permit was
issued to add 1600 square feet. When the project was completed, a large eating and entertainment
area and an additional bedroom had been added, making the pool house 2032 square feet. Petitioner
and her husband lived in the pool house while their residence was renovated. When the renovation
was complete, they moved back into their home. The pool house is used for tamily gatherings or
when their children and/or grandchildren visit. It has been used exclusively by Petitioner and her

spouse and for visiting members of their immediate family and has never been rented.
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The Asscssor confirmed that Petitioner was given a building permit to expand the pool house in
2014 and stated that the modified pool house became taxable in 2015. All of the witnesses agreed
that the pool house included a kitchen (with a sink), a full bath, living aress, and at least one
bedroom. It, therefore, meets the definition of a “dwelling” under the International Residential
Buiiding Code adopted by Calhoun County.

CONCLUSIONS OF LAW
Based upon the foregoing Findings of Fact, the Court concludes the following as a matter of law.

This Court has jurisdiction over this contested case pursuant to S.C. Code Ann. § 12-60-2540(A)
(2014), S.C. Code Ann, § 1-23-600 (Supp. 2016), and S.C. Code Ann. §§ 1-23-310 er seq. (2005
& Supp. 2018).

The ALC reviews the decision of the Assessor de novo, Reliance Ins. Co. v. Smith, 327 S.C. 528,
534,489 S.E.2d 674, 677 (Ct. App. 1997) (explaining “although a case involving a property tax
assessment reaches the ALJ in the posture of an appeal, the ALJ is not sitting in an appellate
capacity and is not restricted to a review of the decision below. Instead, the proceeding before the
ALJ is in the nature of a de novo hearing.”). The burden of proof is on the party challenging the
Board's decision. Jd. Here, the burden rests on the Petitionetg! See CFRE, LLC v. Greenville Cty.
Assessor, 395 8.C. 67, 74. 716 S.E.2d 877. 881 (2011) (South Carolina policy is to construe strictly

tax exemption statutes against the taxpayer).

This case involves S.C. Code Ann. § 12-43-220 (2014 & Supp. 2018), which reads, in pertinent
part:

{(c)(1) The legal residence and not more than five acres contiguous thereto, when
owned totally or in part in fee or by life estate and occupied by the owner of the interest,
and additional dwellings located on the same property and occupied by immediate
family members of the owner of the interest, are taxed on an assessment equal to four
percent of the fair market value of the property.

* L] *
If this property has located on it any rented mobile homes or residences which are
tented or any business for profit, this four percent value does not apply to those
businesses or rental properties.

()(2)(i) To quahfy for the special property tax assessment ratio allowed by this
item, the owner—occupant must have actually owned and occupied the residence as his
legal residence and been domiciled at that address for some period during the applicable
tax year. A residence which has been qualified as a legal residence for any part of the

~
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year is entitled to the four percent assessment ratio provided in this item for the entire
year, for the exemption from property taxes levied for school operations pursuant to
Section 12-37-251 for the entire year, and for the homestead exemption under Section

12-37-250, if otherwise eligible, for the entire year.
* * *

If the assessor determines the owner-occupant ineligible, the six percent property tax
assessment ratio applies and the owner-occupant may appeal the classification as
provided in Chapter 60 of this title.

S.C. Code Ann. § 12-43-220(c) (2014 & Supp. 2018)

The Assessor insists that only an individual’s primary residence can be her domicile and
that the law limits the 4% assessment to a single owner-occupied dwelling.' The statute,
however, allows the legal residence to include by “additional dwellings located on the same
property.” These additional dwellings can only be occupied by the owner or her immediate

family.

The four percent assessment does not apply if the property in question is rented for profit
during the applicable tax year or has on it “residences which are rented.” Jd. See also Ford
v. Beaufort County Assessor. 398 S.C. 508, 512, 730 S.E.2d 335, 338 (Ct. App. 2012)
(denying the four-percent assessment to a legal residence which had been rented for more
than fourteen days during the tax year). In this case, neither of the dwellings on the property
bave been rented for any period.

Assessor also argues that an apartment on the second floor of a detached garage, which
meets the standards to be a dwelling, would not be an accessory or incidental structure.
Archambault v. Sprouse, 218 S.C. 500, 507, 63 S.E.2d 459. 462 (1951). Archambaull,
however, deals with the application of restrictive covenants that limit each lot to “one
detached single family dwelling” and “’buildings incidental’ to the use of such residence.”
ld. 506-507, 63 S.E.2d 459, 462, The statute govemning this case allows “additional
dwellings located on the same property” and makes the tax assessment depend on the use

of the additional dwelling. A business use or rental would expose the dwelling to the

! The Assessor relies on a 2001 ALC decision which contained the following: "It is clear that the term “legal residence"”
as used in Section 12-43-220(c) for the residential assessment ratio must be construed in the singular number, and
must, therefore, be understood to refer to a single dwelling of the taxpayer. Only under a strained and liberal definition
of ‘legal residence’ could the term be construed in the taxpayer's favor to include two separate dwellings on two
separate lots, whether contiguous or not.” Gutlrie v. Orangeburg County Assessor, No, 01-ALJ-17-0173 (Sept. 5,
2001). Although the Court is not bound by a previous ALC decision, [ note that this case which involves two dwellings

located on the same lot at the same address is distinguishable from the “strain" apparent in Guthrie.
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undiscounted six-percent assessment. The facts in this case do not show such a
disqualifying use.

It is therefore,

ORDERED that Petitioner’s request for the four percent special assessment ratio for the previous
tax years beginning in 2015 is GRANTED. Future tax years must depend on Petitioner’s

demonstrating her eligibility for the four-percent assessment.
AND IT IS SO ORDERED.

October 10, 2019
Columbia, South Carolina Administrative Law Judge
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Mail Service, or by electronic mail to the address provided by the party(ies) and/or their

attorney(s).

Bates N. Felder, Esquire
The Felder Firm, LLP
St. Matthews. SC 29135
Counsel for Petitioner

C.D. Rhodes, I11, Esquire
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P.O. Box 11509
Columbia, SC 29201
Counsel for Respondent
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This case comes before the South Carolina Administrative Law Court (ALC) pursuant to the
Calhoun County Assessor’s (Respondent) Motion to Reconsider the order granting Kristiane M.
Shirer’s (Petitioner) request for the four percent special assessment ratio for the previous tax years
beginning in 2015, The Court issued its Final Order October 10, 2019, after a hearing on the merits,
held on September 18, 2019. Respondent’s motion was filed on October 25, 2019. Petitioner has

not responded.

[n its motion, Respondent concedes that the tindings of fact contained in the Final Order are
accurate. These include findings that the additional dwelling has been used exclusively by
Petitioner, her spouse, and visiting members of Petitioner’s immediate family. Respondent claims
that the “additional dwelling” is not the legal residence of Petitioner or “any immediate family
members” of Petitioner and, therefore, cannot meet the requirements of S.C. Code Ann. § 12-43-
220(c) (2014 & Supp. 2018) which provides for a four percent special assessment in certain limited

circumstances.

Section 12-43-220(c) allows a four percent special assessment ratio to apply to an individual’s
legal residence and not more than five contiguous acres, owned and occupied by the owner of the
interest, and to “additional dwellings located on the same property and occupied by immediate

family members of the owner.”

Respondent concedes that the additional dwelling has not been rented or otherwise used for
commercial purposes. However, Respondent argues that the statute requires that a family member
reside in the additional dwelling and that the additional dwelling is not Petitioner’s legal residence

(emphasis added).
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The four percent special assessment ratio, according to the plain terms of the statute, applies to the
legal residence, not more than five contiguous acres, and additional dwellings located on the same
property (emphasis added). These dwellings are in addition to the legal residence but subject to
the same tax exemption. While the statute limits the use of these dwellings to immediate family
members, it does not require an additional dwelling to be continuously occupied by the same
immediate family members. In this case, the Petitioner, her spouse, her children, and grandchildren
have been the sole, but not continuous, occupants. Likewise, the legal residence is not continuously
occupied by Petitioner. Petitioner and her spouse spend time in the additional dwelling, and,
according to her testimony, own and occupy other dwellings on properties in other locations where

they are subject to the standard 6% assessment ratio.

The Court agrees with Respondent that should the dwelling in question be rented or otherwise used
commercially or for other than Petitioner’s immediate family, the four percent special assessment
ratio should be denied. See Ford v. Beaufort County Assessor, 398 S.C. 508, 512, 730 S.E.2d 335,
338 (Ct. App. 2012). In Ford, the Court upheld the ALC’s interpretation of section 12-43-220(c)
to mean that the four-percent ratio generally would not be applied to an owner-occupied legal
residence if that residence is rented for profit during the applicable tax year.

In this case, the additional dwelling is only used by Petitioner and her spouse and/or when
Petitioner’s family members visit. It has not been rented out or used for any disqualifying purpose.

It is therefore,

ORDERED that Respondent’s Motion to Reconsider is DENIED.

AND IT IS SO ORDERED.
/ £y
/ /)
’11(/(/ - ‘,évép </
! ’/'. l1l’_’r\/’ 2 i :
November 18, 2019 H. W. Fufiderburk, Jr. =
Columbia, South Carolina Administrative Law Judge

{8 ]
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1, Elizabeth A. Perkins, hereby certify that I have this date served this Order Denying Motion to
Reconsider upon all parties to this cause by depositing a copy hereof, in the United States mail,
postage paid, in the Interagency Mail Service, or by electronic mail to the address provided by the
party(ies) and/or their attorney(s).

Bates N. Felder, Esquire
The Felder Law Firm, LLP
614 North F.R. Huff Drive
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Counsel for Petitioner

Charles D. Rhodes, II1, Esquire
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Judicial Law Clerk
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The administrative hearing before the Honorable
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before Amanda Creel Godfrey, Court Reporter and
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SHIRER V. CALHOUN COUNTY ASSESSOR 5

(All Exhibits were marked prior to the hearing.)

CALL TO ORDER:

THE COURT: We are on the record for Case Number 19-
ALJ-17-0016. This is a contested case brought
by Kristiane Shirer, Petitioner, represented by
Mr. Felder, and the Calhoun County Assessor,
represented by Mr. Rhodes. This is a question
of the Petitioner's entitlement to a 4 percent
assessment on residential property in Calhoun
County, 1if I understand that correctly. All
right. If you haven't been here before, I'll
give you a little outline about what we do.
We'll start with opening statements by the
parties, then we'll have opportunity to present
witnesses and evidence subject to cross-—
examination, of course, and closing arguments.
Any motions or stipulations before we begin?

MR. FELDER: Nothing, Your Honor.

MR. RHODES: No, Your Honor.

THE COURT: All right. Just remind me some time
around 11:20, 11:30 we'll take a break for
people to feed meters, 1f that's necessary,
because that's sometimes an 1issue. I don't
want to make it any more expensive than it

already 1s to come to Columbia. All right.

f 3 CREEL COURT REPORTING, INC.
\® 1230 Richland Street / Columbia, SC 29201
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Mr. Felder.
FELDER: Thank you, Your Honor. If it please

the Court.

PETITIONER'S OPENING STATEMENT - MR. FELDER:

MR.

FELDER: I will be brief, believe it or not. L
don't think there's a lot of factual dispute 1in
this matter, and Mr. Rhodes may agree or

disagree, he'll certainly have the chance to do

that. I really don't think there is much
dispute in the way of facts. I think it will
come down to the -- my clients have a pool

house, which is in their backyard of their
principal residence, and for 30-plus years it
had been taxed as part of the principal
residence as another building beginning in two
thousand -- well, I think it, when reassessment
hit, somewhere around '17 or '18, is when it
changed because they had added on, remodeled
the pool house. And I think it's gonna come
down to a determination of -- you know, I don't
think we're here to dispute that it's a
habitable dwelling; I Jjust don't think that
ends the analysis. I think it, vyou know, it
has a -- it's always had a full bathroomn,

always had a kitchsn, always had another room;
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