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STATEMENT OF THE ISSUE ON APPEAL

Whether the circuit court properly revoked Appellant’s probation and placed Appellant on
the Sex Offender Registry after Appellant admittedly failed to comply with his probation
conditions as required by his plea agreement?



 STATEMENT OF THE CASE

Appellant was initially charged with crimtnal sexual conduct with a miner, third .degree, :
two counts of criluinal solicitation of a minor, and five e'o.uutsof dissemination of ebecene r'naterial‘
to a person und.er the age “of eighteen. On December 17, 2018, Appellant entered a guilty pleato
two counts of contributing to the delinquency of a minor (2018-GS-02-02876, - 02878), and assault
and battery second degree (2018-GS-02702879) before the Honorable Doyet A. Early., II1.
Pursuant to the negotiated ptea, Judge Early sentenced Appellant to three years suspended on five
years’ probation without requiring Appellant to tegister as a sex offender. (R. Sentence Sheets)
The ptea'agreement went on to state, “However, if the defendant fails to c_omply with the probation
.conditions as set forth abeve, the [appellant] wtll ge back before the Ceurt for placement on the
Sex Offender Registry and determinatiort of revocatien ef probation for a period of i'ncarceration.”_
(R. Plea Agreement.)

On August 21, 2019, Appellant appeared before the Honoralale William P. Keesley for a
prQbation revocation heatiug. Assistant Public De‘fender 'Efin R. Conroy (Conrey) of tlte Eleventh
| Cireuit Public Defender’s Office represented Appellant. Agent Pat Griffith (Griffith) of the
Department of Probation, Parole, and Pardon Services appeared on behalf of the State. During
this hearing, Gtifﬁth presented evidence of Apbellant_’s failure to comply Withl the numerous
conditions of his probation. At the conclusion ot' the hearing, Judge Keesley found Appellant had
willfully IViolated the terms of his probation_and revoked his probation in full. (Hearing Tr. 22.)
Pursuant to Appellant’s blea agreement, Judge 'Keesley also directed Appellant be placed on the |
Sex Offender Registry. (Hearing Tr. 22.) |

On August 29, 2019, Appellant filed and served a Notice of Appeal. This brief follows.



ARGUMENT

- The circuit court properly revoked Appellant’s probation and placed Appellant on the Sex

Offender Registry after Appellant admittedly failed to comply with his probatlon conditions - .

as requlred by his plea agreement. .

Appellant argues the circuit court improlperly r,evoked his probation for failin'g to maintain
employment, proper housing, and abide by his curfew restrictions. Appellant also argues the
circuit court abused its» diseretion by requiring him to regist’er as a sex offender. However,
Respondent respectfully submits the circuit coﬁrt'properly revoked Appellant’s probation after he
| admittedly failed to compiy with his numerous probation conditions. Further, the circuit»court
properly ected_within its discretion when it imposed the sex offender registry on Appellant since
the plea agreemeﬁt — which was signed by Appellant — provvided Appellant would be placed on the
Sex Offender Registry if he failed to co-r.np.ly with the conditions of his probation. The circuit court ,
found Apbellant failed to comply with numerous conditions. of his probation, and therefore
properly exercised its d1scret10n in imposing the sex offender reglstry on Appellant Therefore
the de01510n of the circuit court should be upheld

“Probation-is a matter of grace; revocation is the means to enforce the conditions of

pfobation.” State v. Williamson, 356 S.C. 507, _510, 589 S.E.2d 787,_ 788‘(2003) (citing _Stéliy_.
Hamilton, 333 S.C. 642, 647, 5'11 S._EL2d_94, 96 (Ct. App. 1999). “Before revoking probation the
circuit judge must _‘determine if there is sufficient evidence to establish that the probvatio‘ner has
violated his probation conditions'.v” Id. | |
Here, Appellaﬁt fully admitted he was in Violationv of his probation conditions. During the
hearipé, Conroy states, ‘;. .. [Appellant] admits that he’s.been in violation with, you know, Being
out after curfew and the unemployment issues[.]” (Hearing Tr. 21.) Appellant argues he was

unable to meet the conditions of his'probation because he is indigent. However, Griffith explained



th“ the Eoﬁrt tﬁat hve.félt sdrry for Appellant énd a.s.sis"te.d h1m in ‘se-:c1..1ring ﬁropér Hduéing. and vfc‘)und‘
Appellant a job bayihg $12 an hour ass_iéting in rénovations of rental homes; all Appellant had to

do was sh.ow up, which he failed to do. (Hearing Tr. 5-6, 20.) Appellant remained unemployed

until the day ‘before the hearing When he secured empl’oymént at McDonald’s.! | (Hearing Tr. 5-6.)

Appellant argues his inconsistent housing and unemployment were not the result of willful -

actions; however, a finding of willfulness is only required when probation is -beiﬁg revoked qu

nonpayment of fines. See Harﬁilto_n, 333 S.C. 642,648,511 S.E.2d 94, 97 (199_9) (“Itis only when '

probation is revoked solely for the failure to pay fines or restitution that a finding of willfulness is

mandatory.”) (emphasis in the original). Here, Appellant’s probation was not being revoked for

Appellant-’s nonpayment - of ﬁnes., rather Appellant’s probation was being revoked because he

violated the conditions of his probatioh by failing to work diligently at a lawful occupation, failing

to maintain his curfew, and failing to follow the advice and instruction of the agént. (Hearing Tr.

- 22.) As such, the proper e?aluétidn fof the circuit court in determining Whether Appellant’s
probation should be revoked is whether there is “sufﬁcient4 evidence to establish that the
probationer Has violated hivsi prdbation conditions.” Hamilton, 333 SC at 648-649, 511 S.E.2d at
97. Here, the circuif judge had sufficient evidenée to revoke Appellant’s probation as Conroy
conceded Appellant had failed to méef numeroﬁs conditions of his probation durjng the revocation
'hearing. .(Hearing Tr. 21.) Further, at the hearing, Griffith was able to éstablish Appeilant failed
to _maintaih proper housing and employment during his probation, .despite Griffith’s efforts to ~

arrange for both housing and empldyment for Appellant through Christ Central. (Hearing Tr. 20-

I Griffith explained during the revocation hearing that Appellant had previously worked at Amick
Farms on two different occasions while on probation. His employment was terminated one time
because he was fired within a month for not showing up for work. During his second term of

.employment at Amick Farms, Appellant quit after two days because his hands hurt. (Hearting Tr.
21.) :



21 .) Griffith was also able to establish numerous occasions where Appellant broke curfew based
on his electronic monitoring log, which showed Appellant was out past curfew-on four occasions.
During the revocation hearing, Appellant did not diépute 'he'failed to make it home in time for hié
curfew on four occasions. (Hearing Tr. 16.) As such, the circuit court’s determination that there
was sufficient evidence to rev-oke Appellant’s probation was proper..

Appellant ar.guesvthe circuit court failed to exercise discretion in Appellant’s case because
the “alleged violations” were minimal. As an initial matter, Appellant’s violations are not alleged |
as Appellant admitted to being in violation of hié probatioﬁ conditions during .the hearing.
(Hearing Tr. 21.) F urther, .thisl Court’s -authority to review the circuit ;:ourt% revocation of

. probation “is confined to correcting errors of law unless fhe- lack of legal or evidentiary basis

indicates the circuit judge’s decision was arbitrary and capricious.” State v. Williamson, 356 S.C.

507,510, 589 S.E.2d 787, 788 (2003) (citing State v. Hamilton, 333 S.C. 642, 647, 511 YS.E.-2d 94,
96 (Ct. App. 1999). Here, the circuit court had sufﬁcie_rit evidénce to revoke Appéllant’s proBation
as ‘Appellant admitted to violating the conditions of his pfobation. Addifionally, Grifﬁth was aﬁle :
to establish four curféw VinatiOns based on Apbellant’s GI;S trackihg. Therefore, this Court
should affirm the decision Qf the circuit court as Appeﬁaﬁt has failed to show ény error of law.
Further, the revocation vwas based on sﬁfﬁcieﬁt—evidence thereby refuting the argument that the
circuit court’s decision was arbitrary Sand capricioﬁs.

Appellant further érgues the circuit court improperly ordered Appeilant to register as a sex
offender at the revocation héaring‘. In support‘of his érgﬁment, Appellarit cites to State v. Davis,
375 S.C. 12, 649 S.E.2d 178 (20075, where this Court held the presiding judge at a probation

revocation hearing was not authorized to order a defendant to be placed on‘the Sex Offender

Registry as a condition of probation. However, the case at bar is distinguishable from Davis. In



Davis, the sentencing judge at Davis plea hearing ordere'd that Davis not be fequired to register as
a sex offender. Id. at 14, 649 S.E.2d at 179. Here, the presiding judge over Appellant’s guilty plea

did not provide éuch an order. In fact, the plea judge here accepted Appellant’s plea agreement

~

that stated in part:’

In exchange for the preceding terms, the State will negotiate a three
‘year sentence suspended upon five years’ probation with no request
for Sex Offender Registry. However, if the defendant fails to
comply with the probation conditions as set forth above, [Appellant]
- will go back before the Court for placement on the Sex Offender
Registry and determination of revocation of probation for a period
of incarceration. o ‘

(Plea Agreement) (emphasis in originalj. Here, unlike Davis, the plea judge accepted Appellant’s
plea agreement that mandated Appellant be placed on the Sex Offender Registry if he failed to

comply with the conditions of his probation.

In Stafe \A Hemdon, 403 S.C. 84, 742 S.E.Zd 375 (2013), Herndon was charged with
ériminal séxual. conduct with a minQr, first-degree in Beaufort County. Herndon en‘Fered an
Alford? plea to 4assavult and Battery'_of a high and aggravated nature. Herndon’s negotiated plea
sentenced him to ten years’ imprisonment suspended upon the servic¢ of five years’ probation and
included two special conditions: l) no contact with the victfm or the i/ic';im’s family, and 2)
successfuily complete sex abuse counseling. Id. at 86, 742 S.E.2d at 376. Hemdo;i’s plea
agréement also sfated Appellant would “face lifetime sex offénder registration if he failed to
successfully complete sex abuse co'unseling.”'. Id. Herndon failed to complete his sex foender ‘
cbunseling and during his probation violation hearing, the circuit courf judge ofdered Herndon to
register as a sex offender pﬁrsL'lant to the terms of his negotiated plea. E_ at 88-89, 742 S.E.2d at

377-378. The South Carolina Supreme Court upheld the circuit court’s imposition of the sex

2 North Carolina v. Alford, 400 U.S. 25 (1970).




movf.f_ender registry on Herndon after he falled to comply with'.his probatiorl _colttlitiorts. Id. at 95,
. 742 S.E.2d at 381. |

Here, as in He_rnclon, Appellant’s negotiated plea agreement mandated he comply with the
conditions of his pr'obation' or l)e placed on the Sex Offendet Registry. Appellant was aware his
failure to'cemply with his probation conditlens would result in revocation of his probétion and
placement on the Sex Offender Regi;try as his signature appears at the bottom of tlle plea
agreement. The circuit court here, as in Hemdon, properly tevoked Appellant’s probation and
erdered Appellant to register as a sex offender as a result of his failure to comply with his kprobation
conditions. | B |

Appellant’s claims that the circuit court’s revocation of his probation and-placement on-the '»
vsex offender registry was Var_bitrary and capticious are meritlessl Appellant admitted at the
revocétion. hearing that he was in violation ef the probation eonditions. A'dd'itio'nall)-l, Griffith
presented et/idenee to.the circuit court that Appellant consistently had issues.vvith,ﬁnding proper
housing and employment during his time on probation. Further, Appellént was on electr_onic
monitoring and evidence was presented to the court shoWing four instances where he violated the
curfew condition of his probatlon, which Appellant did not dispute. The circuit court had sufficient
evidence to revoke Appellant’s probation for failing to comply Wlth his probation conditions. As
a result of his non-eompliénce, Appellant was ordered to register as a’sex offender, which was the
consequence set forth in Appellant’s tlegotiated plea agreem'ent. Appellant was éware fully aware
he would be placed on the Sex foender Registry if he fetiled to comply with his. probation
| conditions. As such, the circuit court properly revoked Appellant’s probation and placed him on
tlle Sex Offender Registry for’failing to comply with his probation condition. The circuit court’s

decision should be upheld by this Court.



CONCLUSION
The circuit court was well within its authority to revoke the appellant’s probation aﬁd place
‘him on the Sex Offeﬁder Registry after he failed to comply with the terms of his probation. The
circuit court judge was provided with sufficient evidence of Appellaht’s failure to comply with his
prqbation conditions at the revocation hearing to justify Appéllant’s probation revocation.
Fﬁrtheﬁnore, Appellant failed to meet his burden to.sho_'w the circuit court’s deéision was arbitrary-
and capricious as Appellant’s negotiated plea agreement specifically stated he would be placed on

the Sex Offender Registry'if he failed to comply with his probation conditions. Therefore, this

| Respectfully submitted, /

1 H. Gregory
egdl Counsel :
Carolina Department of Probation,:
Patole, and Pardon Services
P.O. Box 50666
Columbia, South Carolina 29250
- (803) 734-9220

Court should affirm the circuit court’s decision.

Attorney for the Respondent

Columbia, South Carolina
June 23, 2020
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