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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Mrs. Orr,

Please find below the email that was sent today, June 25, 2020, to the Spartanburg County
Clerk of Court’s Office filing Devin Ruttle’s Motion for New Trial and Memorandum in
support thereof. I spoke to the Spartanburg County Clerk of Court’s Office earlier this week
and verified that in light of the pandemic the Motion could be filed with the Clerk’s Office by
way of email to tlcamp@spartanburgcounty.org. I will follow up with the Clerk’s Office
tomorrow morning to verify that the Motion has been received and properly filed.

Sincerely,

Christopher T. Brumback

Attorneys and Counselors at Law
Christopher T. Brumback

531 South Main Street, Suite 307
Greenville, SC 29601

Phone: 864-414-9097

Fax: 866-728-1205

www.BrumbacklLangley.com

General & Complex Litigation, Criminal Defense, Family Law, and Personal
Injury

NOTICE: While Brumback & Langley, LLC, does render tax advice, it nevertheless advises the
following, pursuant to IRS Circular 230 Disclosure: To comply with certain U.S. Treasury
Regulations, please be advised that, unless expressly stated otherwise, any U.S. federal tax advice
contained in this communication, including attachments, was not and is not intended or written to
be used, and cannot be used, by any taxpayer for the purpose of avoiding any penalties that may
be imposed on such taxpayer by the Internal Revenue Service. In addition, if any such tax advice is
used or referred to by any other parties in promoting, marketing or recommending any partnership
or other entity, investment plan or arrangement, then (i) the advice should be construed as written
in connection with the promotion or marketing by others of the transaction(s) or matter(s)
addressed in this communication, and (ii) the taxpayer should seek advice based on the taxpayer's
particular circumstances from an independent tax advisor.

CONFIDENTIAL: This communication originates from Brumback & Langley, LLC. This message and
any file transmitted with it contain confidential information which may be subject to the attorney-
client privilege, or otherwise protected against unauthorized use. The information contained in this
message and any file transmitted with it is transmitted in this form based on a reasonable
expectation of privacy consistent with ABA Formal Opinion No. 99-413. If the reader of this
message is not the intended recipient, you are hereby notified that any reading, dissemination,
disclosure, distribution, copying or use of the information by anyone other than the intended
recipient, regardless of address or routing, is strictly prohibited. All attachments are believed to be
free of viruses, but any attachment should be checked for viruses before being opened. If you have


mailto:chris@brumbacklangley.com
mailto:jorr@sccourts.org
mailto:mbrown@scag.gov
mailto:tlcamp@spartanburgcounty.org
https://urldefense.com/v3/__http://www.brumbacklangley.com__;!!JHVHxrUang!CPDkAin6KjaqJUAZOyT3ReK37wUyWTiGZNUvnV3pvLOOfTt_fRl5v-hXed2pAQ$

STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS

COUNTY OF SPARTANBURG SEVENTH JUDICIAL CIRCUIT

Indictment Nos.: 2017-GS-42-05449 &

The State, 2018-GS-42-04411
V.

MOTION FOR NEW TRIAL ON GROUNDS
Devin Zachary Elijah Ruttle, OF JUROR DISQUALIFICATION

Defendant.

COMES NOW Defendant, Devin Zachary Elijah Ruttle (hereinafter “Devin”), by and
through his undersigned counsel, who hereby, with permission of the Court of Appeals, moves
this Court to grant Devin a new trial due to a juror’s intentional concealment of material
information plainly and specifically requested during voir dire.

This Motion is based on the grounds that subsequent to Devin’s trial and sentencing,
Devin, with the assistance of his family, discovered that Juror 92 failed to respond to multiple
clear and unambiguous questions regarding school and church connections Juror 92 had to
Devin. Juror 92’s non-disclosure was intentional, i.e., unjustified, and it wrongfully denied 1)
the trial court the ability to determine whether a for cause ground existed to strike Juror 92, and
2) Devin and his counsel the right to intelligently exercise Devin’s right to peremptory

challenges. State v. Woods, 345 S.C. 583, 590-91, 550 S.E.2d 282, 285 (2001) (holding

defendant was entitled to new trial “[b]ecause Juror B failed to respond to questions on voir dire
which clearly applied to her, and because her concealment deprived [defendant] of information
material to his intelligent use of peremptory challenges”). Consequently, Juror 92’s unjustified

concealment of material information during voir dire wrongfully denied Devin his inviolate
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Constitutional right to a trial by an impartial jury, and as such is anathema to justice and requires

Devin be granted a new trial. State v. Coaxum, 410 S.C. 320, 328, 764 S.E.2d 242, 245-46

(2014) (holding that “[i]n the face of a juror’s intentional nondisclosure of pertinent information
during voir dire...the party need not show prejudice, as the bias against the moving party is
inferred and prejudice from the moving party’s inability to strike the juror is apparent”).
WHEREFORE, DEFENDANT RESPECTFULLY REQUESTS that his prior convictions
be vacated and that he be granted a new trial in the above-captioned case. Defendant will further
offer in support of this Motion a memorandum of law which is submitted herewith, arguments of
counsel, supporting affidavits that undersigned counsel is working with affiants to safely execute
and will submit to the Court as soon as the affidavits are executed and received, and such other
materials as may be properly submitted in support of Defendant’s motion. Defendant further
requests that a hearing be held to fully develop the record concerning Juror 92’s misconduct

during voir dire. McCoy v. State, 401 S.C. 363, 371, 737 S.E.2d 623, 627 (2013) (“[E]valuating

the merits of a juror misconduct claim is a fact-intensive inquiry, which is most appropriately
conducted after a hearing.”)

I SO MOVE:

s/Christopher T. Brumback
Christopher T. Brumback
Spencer D. Langley

Brumback & Langley, LLC

531 South Main Street, Suite 307
Greenville, SC 29601

(864) 414-9097

(866) 728-1205 (Fax)
chris@brumbacklangley.com
spencer@brumbacklangley.com
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STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS

COUNTY OF SPARTANBURG SEVENTH JUDICIAL CIRCUIT

Indictment Nos.: 2017-GS-42-05449 &
The State, 2018-GS-42-04411

V.
CERTIFICATE OF SERVICE

Devin Zachary Elijah Ruttle,

Defendant.

I certify that I have filed with the Spartanburg County Court of General Sessions
Defendant Devin Zachary Elijjah Ruttle’s Motion for New Trial and Memorandum in support
thereof by way of electronic mail to tlcamp@spartanburgcounty.org on June 25, 2020.

Respectfully submitted,

BRUMBACK & LANGLEY, LLC

s/Christopher T. Brumback

Christopher T. Brumback / S.C. Bar No. 75410
Spencer D. Langley / S.C. Bar No. 77898

531 South Main Street, Suite 307

Greenville, SC 29601

(864) 414-9097

(866) 728-1205 (Fax)
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STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS

COUNTY OF SPARTANBURG SEVENTH JUDICIAL CIRCUIT

Indictment Nos.: 2017-GS-42-05449 &

The State, 2018-GS-42-04411
V.
MOTION FOR NEW TRIAL ON GROUNDS
Devin Zachary Elijah Ruttle, OF JUROR DISQUALIFICATION
Defendant.

Defendant, Devin Zachary Elijah Ruttle (hereinafter “Devin”) hereby, with permission of
the Court of Appeals, moves the Court to grant Devin a new trial due to a juror’s intentional
concealment of material information plainly requested during voir dire. This Motion is based on
the grounds that subsequent to Devin’s trial and sentencing, Devin, with the assistance of his
family, discovered that Juror 92 failed to respond to multiple clear and unambiguous questions
regarding school and church connections Juror 92 had to Devin, thereby denying 1) the trial
court the ability to determine whether a for cause ground existed to strike Juror 92, and 2) the
parties the right to intelligently exercise their rights to peremptory challenges. Consequently,
Juror 92’s unjustified concealment of material facts during voir dire wrongfully denied Devin his
inviolate Constitutional right to a trial by an impartial jury, and as such is anathema to justice and
requires Devin be granted a new trial.

Facts Concerning Voir Dire
At the commencement of voir dire, and just prior to introducing and presenting Devin, his

co-defendant, defense counsel, the solicitors, and the potential witnesses, the court unequivocally
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sought for potential jurors to disclose “any connection whatsoever” with anyone involved in the

trial, stating:

[T]The purpose of the introductions is to find out if you have any connection
whatsoever with anybody that’s involved in the trial of this case or any members or
their respective offices or any members of their respective families. 1 need to
know if you have any connection by blood or by marriage, do you have any
connection through work, school or church, have you met them, do you socialize
with them, or do you_know them in any fashion whatsoever, whether personally or
through a family member...I’ll, of course have the—each of the defendants
introduced. I’ll have the lawyers who will be introduced. Each of the witnesses to
testify in the case will be introduced in order to find out if you have any
connection with any of them so that we can make that determination and determine
whether or not any connection that you may have would have any bearing upon
your decision....

Trial Tr. p. 31, 1. 22—p. 32, 1.16 (emphasis added). In addition to requesting potential jurors

disclose “any connection,” including any through school or church, to anyone involved in the

trial, the court specifically inquired whether any potential juror, their parent, spouse, child, or
sibling “attend or have [] ever attended New Life Deliverance Worship Center.” Trial Tr. p. 43,
1. 3—9. At the conclusion of voir dire, and after introducing all the people involved with the
trial, the court, after again asking all witnesses and related family members in the gallery, which
included Devin’s father who is the pastor of New Life Deliverance Worship Center, to stand and
face the jury panel, sought for the potential jurors to disclose if any potential juror thought they
had seen, recognized, knew, or had “any connection” to the witnesses or related family members.
Trial Tr. p. 56, 1. 21—p. 57, 1. 16.

Despite several jurors responding affirmatively to the court’s requests for potential jurors
to disclose “any connection” to any of the parties, attorneys, witnesses, or their families, which

resulted in potential jurors disclosing even attenuated connections, including one potential juror
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disclosing that she knew the mother of Devin’s attorney “years ago,” Juror 92 did not disclose
her various connections to Devin and his family through both school and church, or the fact that
Juror 92 had regularly attended New Life Deliverance Worship Center and its weekly youth
group meetings between 2010 and 2014. Trial Tr. p. 39, 1l. 9—16. At the time Juror 92’s name
was drawn, Devin had seven (7) peremptory challenges remaining. By Juror 92 failing to
disclose the connections she had to Devin, her worship and participation at New Life
Deliverance Worship Center, and her having gone to high school with Devin, Juror 92’s
intentional concealment violated Devin’s rights to trail by a fair and impartial jury. State v.
Coaxum, 410 S.C. 320, 328, 764 S.E.2d 242, 245-46 (2014) (holding that “[i]n the face of a
juror’s intentional nondisclosure of pertinent information during voir dire...the party need not
show prejudice, as the bias against the moving party is inferred and prejudice from the moving
party’s inability to strike the juror is apparent”).

Legal Argument

I. Voir dire is an essential tool to protecting the fundamental right to a fair trial by an
impartial jury, and as such “[jJuror concealment of material facts during voir dire is
anathema to justice”!

Because a criminal defendant’s liberty is at stake, both the United States and the South

Carolina Constitutions provide rigorous protections to the inviolate right to a fair trial by a

competent and impartial jury. U.S. Const. Amends. VI and XIV; S.C. Const. Art. I § 14. “[V]oir

dire can be an essential means of protecting this right,” State v. Tucker, 423 S.C. 403, 815 S.E.

2d 467, 471 (Ct. App. 2018) (quoting Warger v. Shauers,  U.S. , 135 S.Ct. 521, 528-29

99 ¢c

(2014)), as it 1s the parties’ only opportunity to “examine[]” “[t]he suitability of an individual for

ILong v. Norris & Assocs., LTD., 342 S.C. 561, 578, 538 S.E.2d 5 (Ct. App. 2000).
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the responsibility of jury service.” Tanner v. United States, 483 U.S. 107, 127 (1987).
Accordingly, to protect the rights of both parties to an impartial jury the “trail court must conduct
voir dire of the prospective jurors to determin[e] whether the jurors are aware of any bias or
prejudice against a party, as well as to ‘elicit such facts as will enable the [the parties]
intelligently to exercise their right of peremptory challenge.”” Coaxum, 410 S.C. at 327, 764

S.E. 2d at 245 (quoting State v. Woods, 345 S.C. 583, 587, 550 S.E.2d 282, 284 (2001)) (second

change in original). It is axiomatic that for voir dire to function properly as an essential means of
protecting the right to a fair trial by an impartial jury, “[f]Jull knowledge of all relevant and

material matters that might bear on the possible disqualification of a juror is essential to a fair

and intelligent exercise of the right of counsel to challenge either for cause or peremptorily.”
Long, 342 S.C. at 573, 538 S.E.2d at __ (quoting 47 Am. Jur. 2d Jury § 191 (1995)) (emphasis
added). “[T]rial judges and attorneys cannot fulfill their duty to screen out biased jurors without

accurate information.” Coaxum, 410 S.C. at 327, 764 S.E.2d at 245 (citation omitted; change in

original); see also State v. Gulledge, 277 S.C. 368, 370, 287 S.E.2d 488, 490 (1982) (holding
“[wlhere the trial judge grants counsel’s request that the judge ask a particular question on voir

dire, counsel is entitled to a truthful answer to the question”) (emphasis added); Coaxum, 410

S.C. at 327, 764 S.E. 2d at 245 (“Should jurors give false or misleading answers during voir dire,
the parties may mistakenly seat a juror who could have been excused by the court, challenged for
cause by counsel, or stricken through the exercise of a peremptory challenge.”).

Necessarily, the “voir dire oath mandates that a prospective juror tell the entire truth. A
juror’s lack of honesty and candor during voir dire is a violation of his oath, as well as a barrier

to a party’s efforts in identifying potential jurors who harbor a bias” Long, 342 S.C. at 578, 538
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S.E.2d at __ (emphasis added). Where jurors fail to respond to particular voir dire questions or
provide false or incomplete responses, the parties are wrongfully denied the “intelligent[]
exercise [of] their right of peremptory challenge.” Woods, 345 S.C. at 587, 550 S.E.2d at
(quoting Gulledge, 277 S.C. at 370, 287 S.E.2d at 490); Long, 342 S.C. at 573, 538 S.E.2d at

(“It is the duty of every potential juror to make true and full disclosures during voir dire because

counsel is entitled to rely on the answers in determining whether to exercise a peremptory
strike.”) (emphasis added). Consequently, “[jJuror concealment of material facts during voir dire
is anathema to justice.” Long, 342 S.C. at 578, 538 S.E.2d at . Accordingly, in the event of
juror misconduct arising from a juror’s concealment of information during voir dire, a new trial
is required “when the court finds the juror intentionally concealed the information, and that the
information concealed would have supported a challenge for cause or would have been a
material factor in the use of the party's peremptory challenges.” Coaxum, 410 S.C. at 328, 764
S.E.2d at 246 (holding that in the face of a juror’s intentional concealment the moving party
“need not show prejudice, as the bias against the moving party is inferred, and prejudice from the

moving party's inability to strike the juror is apparent”); see also McCoy v. State, 401 S.C. 363,

371, 737 S.E.2d 623, 627 (2013) (“[E]valuating the merits of a juror misconduct claim is a fact-

intensive inquiry, which is most appropriately conducted after a hearing.”).

II. Devin is entitled to a new trail because Juror 92 failed to respond to questions on voir
dire which clearly applied to her, and because her concealment deprived Devin of
information material to his intelligent use of peremptory challenges

As dictated by the South Carolina Supreme Court in Woods, “the first inquiry in the juror

disqualification analysis is whether the juror intentionally concealed the information during voir

dire.” 345 S.C. at 587, 550 S.E.2d at 284. “[Intentional concealment occurs when the question
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presented to the jury on voir dire is reasonably comprehensible to the average juror and the
subject of the inquiry is of such significance that the juror’s failure to respond is unreasonable.”
Id. at 588, 589, 550 S.E.2d at 284 (holding that a juror’s failure to disclose information is
“intentional” where it is “without justification”). Reviewing the transcript of voir dire, it is
patently clear that each of the above-noted inquires posed by the trial judge was reasonably
comprehensible. The straightforward and unambiguous presentation of the inquiries in question
is directly attributable to the trial judge’s clear and repeated point of utilizing simple and
commonplace language, concepts, and sentence structure that is readily accessible and
understood by the common man. Initially the trial judge unambiguously sought a response from
any juror that had “any connection whatsoever,” including any through “school or church”, to
anyone involved in the trial. Trial Tr. p. 31, 1. 22—p. 32, 1.16. Although the initial general
request for the disclosure of any connection through school or church should itself have elicited a
response from a juror who attended the same high school or church as a party, attorney, or
witness, the trial judge followed the general church inquiry up with a pointed inquiry as to
whether any potential juror “attend or have [] ever attended New Life Deliverance Worship
Center,” where Devin’s father was the pastor and where Devin attended church and was involved
in weekly youth group meetings. Trial Tr. p. 43, 1. 3—9 (emphasis added). Finally, at the
conclusion of voir dire, after having all related family members in the gallery, which included
Devin’s father, stand and face the jury panel, the trial judge sought for the potential jurors to
disclose if any potential juror thought they had “seen”, “recognize[d]”, “kn[e]w”, or had “any
connection” to any of the related family members. Trial Tr. p. 56, 1. 21—p. 57, 1. 16. Thus, even

if it were reasonable to claim that the plain and simple language of the preceding voir dire
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inquiries was somehow not reasonably comprehensible, the trial judge showed the potential
jurors the people about whom it was inquiring before asking whether the potential jurors had
“any connection” with or had even merely “seen” any of the related family members. Id.
(emphasis added).

It being readily apparent that the specific questions presented to the jurors on voir dire
were reasonably comprehensible to the average juror, the Court’s inquiry into whether the Juror
92’s non-disclosures were intentional, i.e., “without justification,” turns to whether “the subject
of the inquiry [was] of such significance that the juror’s failure to respond [was] unreasonable.”
Woods, 345 S.C. at 588, 550 S.E.2d at 284. As to the question of significance, the analysis is not
about the importance of the subject to the case at hand, but rather about whether the subject of
inquiry was memorable, i.e., significant, enough that it would be unreasonable for a juror to

allegedly have forgotten the experience. Id. (quoting Missouri Supreme Court’s formulation of

the intentional concealment analysis in Williams By & Through Wilford v. Barnes Hosp., 736

S.W.2d 33, 36 (Mo. 1987), which states the significance prong of the analysis as whether “the
prospective juror actually remembers the experience or that it was of such significance that his

purported forgetfulness is unreasonable”); cf. State v. Sparkman, 358 S.C. 491, 498, 596 S.E.2d

375 (2004) (“Unintentional concealment, on the other hand, occurs where...the subject of the
inquiry is insignificant or so far removed in time that the juror’s failure to respond is reasonable

under the circumstances.”) (citation omitted).
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With regard to the subject of the voir dire inquiries at issue, each of the questions posed
by the trial judge focused on “school” and “church.”? Regardless of varying opinions on whether
the four years of high school are an enjoyable social and academic experience or a form of cruel
and unusual punishment, it certainly cannot be said that high school is an insignificant
experience that is easily forgotten. Furthermore, in the case of Juror 92, she had only just
finished high school, having graduated from Spartanburg High School in 2016, only one year
after Devin graduated therefrom, and only two years prior to the trial of this case. Further
compounding the unreasonableness of Juror 92°s failure to disclose her connections to Devin
through school and church is the fact that Juror 92 not only attend Spartanburg High School with
Devin, but also attended church and weekly youth group at New Life Deliverance Worship
Center where Devin’s father was and is the pastor and Devin attended church and weekly youth
group meetings at which he operated the soundboard, music, lights, and video for services and
youth group meetings. Moreover, Juror 92’s attendance at services and weekly youth group

meetings at New Life Deliverance Worship Center was not a one time occurrence that might

2 The trial judge’s first inquiry, which immediately preceded Devin being introduced and
standing to present himself to the jury, specifically directed jurors to reflect on “school” and
“church” and to disclose to the court “any connection whatsoever,” to Devin or anyone else
involved in the trial. Trial Tr. p. 31, 1. 22—p. 32, 1.16. The second and third inquiries also
concerned the subject of church in that Devin attended and participated in services at New Life
Deliverance Worship Center, the church founded by Devin’s father and where Devin’s father is
still the pastor. See Trial Tr. p. 43, 1. 3—9; p. 56, 1. 21—p. 57, 1. 16.
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excuse a juror’s forgetfulness. Rather, Juror 92 regularly attended New Life Deliverance

Worship Center over an extended three (3) year period from 2010 to 2013.3

Additionally, on the interrelated note of the unreasonableness of Juror 92’s failure to
disclose that she thought she had seen, recognized, knew, or had “any connection” to Devin’s
father after he and Devin’s other family members were presented to the jurors for their
inspection, Devin’s father, being the pastor during the entirety of the three (3) years that Juror 92
regularly attended New Life Deliverance Worship Center, was the object of Juror 92°s, as well as
the rest of the congregation’s, attention on a weekly basis as he lead church services. Thus, we
are again not talking about a juror failing to remember a person she saw once in passing decades
ago, but instead allegedly failing to remember the pastor of the church at which she regularly

attended services and youth group over a three (3) year period in the recent past. Gray v. Bryant,

298 S.C. 285, 379 S.E.2d 894 (1989) (granting new trial due to juror failing to disclose on voir

dire examination that she “had been treated by the respondent on at least one occasion™)

(emphasis added); cf. State v. Sparkman, 358 S.C. 491, 496, 596 S.E.2d 375,  (2004)
(holding a juror’s failure to disclose information on voir dire examination was unintentional
because the juror’s “attack occurred approximately forty years ago—a lapse of time that we

believe renders [the juror’s] failure to response reasonable.”).

3 After Devin and his family learned that Juror 92 was in fact the same person who went to high
school with Devin and attended New Life Deliverance Worship Center, Devin’s father reviewed
photos and video from New Life Deliverance Worship Center’s archives and discovered that
Juror 92 appears in at least one photograph and two videos from New Life Deliverance Worship
Center’s services. Undersigned counsel has copies of the photo and video and will be submitting
them to the Court electronically or by other means acceptable to the Court.
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Given both the recency of the subjects in question and the fundamental and lasting impact
that school and church have in people’s lives, it is patently unreasonable that Juror 92 failed to
disclose 1) that she had a connection to Devin through school, 2) that she had a connection to
Devin through church, 3) that she attended New Life Deliverance Worship Center, and 4) that
she thought she had seen, recognized, knew, or had “any connection” to Devin’s father, the man
who was her pastor for a period of three (3) years. Woods, 345 S.C. at 589-90, 550 S.E.2d at 285
(holding juror’s failure to disclose a three (3) year relationship with the solicitor’s office in
response to a voir dire question that “unambiguously sought a response from any juror having a
business association with any of the attorneys trying the case” constituted intentional
concealment of information on voir dire).

Thus, given that the questions asked by the trial judge on voir dire were reasonably
comprehensible and the subjects thereof were of such significance that Juror 92’s failure to
respond was unreasonable, Juror 92’s non-disclosure constituted an intentional concealment and
dictates that the court determine “if the information concealed would have supported a challenge
for cause or would have been a material factor in the use of [Devin’s] peremptory challenges.”
Woods, 345 S.C. at 589-90, 550 S.E.2d at 285. Unfortunately, “[b]ecause Juror [92] did not
respond to any of the questions asked during voir dire, any potential biases she might have had
toward the State were not discovered until after the trial,” and, accordingly, the trial court and the
parties did not have an opportunity to examine Juror 92 to determine if her school and church
connections to Devin and his family would have supported a for cause challenge. Id. at 590, 550
S.E.2d at 285; Coaxum, 410 S.C. at 328, 764 S.E2d at 245 (“In the face of a juror’s intentional

nondisclosure of pertinent information during voir dire, ‘it may be inferred, nothing to the
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contrary appearing, that the juror is not impartial.”””) (quoting Woods, 345 S.C. at 587-88, 550
S.E.2d at 284).

Regardless of the inability to determine if Juror 92 was subject to a for cause challenge,
undersigned counsel has spoken with Devin’s trial counsel, Mr. Richard Vieth, regarding Juror
92’s school and church connections to Devin and Devin's family and Mr. Vieth confirmed that
had Juror 92 not improperly concealed those connections to Devin he would have requested
further inquiry into those connections, discussed the connections with Devin, and that the
connections “would have been a material factor in the use of [Devin’s] peremptory challenges.”*
Woods, 345 S.C. at 587-88, 550 S.E.2d at 284. Given the youth and closeness in age of Juror 92
and Devin and the physical and psychological development and flux that is attendant to
connections that arise during adolescence and young adulthood, which not infrequently give rise
to capricious and petty feelings that can last a lifetime, it is reasonable to conclude that Juror 92°s
connections to Devin and his family through school and church would have been a material
factor in Devin’s use of his remaining peremptory challenges.> Id. at 590, 550 S.E.2d at 285
(holding it was “reasonable to conclude” that a relationship about which a juror was specifically
asked during voir dire “would be a material factor” in a criminal defendant’s use of peremptory

challenges and that failure to disclose that relationship “prevented the [defendant’s] intelligent

4 When Juror 92’s name was selected from the venire, respondent still had seven (7) peremptory
challenges remaining.

5 The materiality, i.e., significance, of Juror 92’s regular attendance at New Life services and
youth group to Devin’s use of his peremptory challenges is further heightened by the fact that in
2014 Juror 92 began attending New Life services and youth group more infrequently and then
ultimately stopped attending New Life services and youth group altogether. The reasons Juror 92
began pulling away from New Life and ultimately severed her relationship with the Church
would certainly be material to Devin’s use of his peremptory challenges or possibly a for cause
challenge.
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exercise of his peremptory challenges”). Moreover, Juror 92’s unjustified non-disclosure not
only denied Devin the substance of her responses to the voir dire that was asked and the follow
up questions that would have been asked, but also denied Devin and his counsel the opportunity
and ability to examine Juror 92’s demeanor, facial expressions, and non-verbal communication,
all of which are critically important information, i.e., significant, to both picking a jury and the
use of preemptory challenges. Consequently, “[b]ecause Juror [92] failed to respond to questions
on voir dire which clearly applied to her, and because her concealment deprived [Devin] of
information material to his intelligent use of peremptory challenges,” Devin is entitled to a new
trial. 1d. at 590-91, 550 S.E.2d at 285; Coaxum, 410 S.C. at 328, 764 S.E.2d at 246 (holding that
in the face of a juror’s intentional concealment the moving party “need not show prejudice, as the
bias against the moving party is inferred, and prejudice from the moving party's inability to strike
the juror is apparent”).

ITI. Devin promptly investigated this matter and undersigned counsel raised this matter at
the first opportunity by proper motion

As a result of Juror 92 concealing that she regularly attended New Life Deliverance
Worship Center for weekly services and youth group meetings and that she attended Spartanburg
High School, Juror 92°s name was called only one time during jury qualification and selection,
when she was selected to sit on the jury. Under the immense pressure of being on trial for
murder and Juror 92 having just denied attending New Life Deliverance Worship Center and
Spartanburg High School, Devin had no evidence during jury selection or trial upon which to
raise an objection to Juror 92’s service on the jury. Despite Juror 92’s misconduct denying Devin

the ability and opportunity to discover any potential biases during voir dire, Devin, through his
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family, “promptly mobilized after judgment” to discover the truth about Juror 92. Long, 342
S.C. at 572 (holding that where “[d]efendants had no evidence during trial to support their
concerns about [a juror]”, the defendants timely raised a juror concealment issue post trial where
they “promptly mobilized” to examine the juror’s background following trail). Although Devin
was able to determine the truth about Juror 92 by July of 2019, because the post-trial motion
filed by Devin’s trial counsel was not ruled on until September 10, 2019, a transcript of the trial
was not received by the Appellate Division of the South Carolina Commission on Indigent
Defense (“SCCID”) until October 25, 2019. Thus, it was not until October 25, 2019 that Devin
was able to for the first time to review the specific questions posed by the trial judge during voir
dire to determine whether Juror 92 did in fact engage in intentional concealment that should be
brought to the attention of the courts by proper motion. Thereafter, upon being substituted as
counsel on March 10, 2020, undersigned counsel promptly and diligently developed and filed
this Motion with all due haste. Accordingly, Devin brought Juror 92’s misconduct to the Court’s
attention“at the first opportunity by proper motion”, and it would be improper and unjust to deny
the requested relief because of a delay that was not created by Devin. Long, 342 S.C. at 572

(citing S.C. Jur. Appeals and Error § 81 (1992)).

Furthermore, any argument that, while under the incredible pressure and stress of a
murder trial , Devin and his father should have known Juror 92 at the time of trial is premised on
the fallacy that the relationship, knowledge, and recognition between persons who appear before
large groups of people and those in the audience is reciprocal. The falsity of this underlying
premise is easily illustrated by the example: while I may have attended thirty-five Jimmy Buffet

shows and would certainly know that I attended the shows and recognize Jimmy Buffet’s name
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and visage if asked, sadly, Jimmy Buffet would not know that I had attended all those shows, and
would not know my name or recognize me. Such is the case with Devin and his father and the
nonreciprocal nature of Juror 92’s knowledge and recognition of Devin and his father.

As previously stated and as is supported by information undersigned counsel has received
from Travis Mims, a Youth Pastor for New Life Deliverance Worship Center between 2012 and
2014, Devin and his father were focal points for the congregation, with Devin running the sound
board, lights, music and video for services and youth group and his father leading weekly
worship services. Accordingly, while Devin and his father would be recognizable figures to
members of the congregation, it is unreasonable under the extremely stressful circumstances of
Devin being on trial for murder to require Devin or his father, based on nothing more than Juror
92 standing and her name being said a single time when selected for the jury, after having just
denied any connection to or knowledge of Devin or his father during juror qualification, to
contemporaneously realize or discover that Juror 92 did in fact have connections to Devin and
his father through school and church. To place the burden on a defendant to object to a juror
because the defendant suspects that a juror might have a connection to the defendant or his
family is an “unreasonable expectation” and substantively diminishes a defendant’s right to rely
on the truthfulness of jurors’ answers during voir dire. Long, 342 S.C. at 572, 573, 538 S.E.2d 5
(quoting 47 Am. Jur. 2d Jury § 191 (1995)) (holding that for voir dire to function properly as an
essential means of protecting the right to an impartial jury, “[f]ull knowledge of all relevant and
material matters that might bear on the possible disqualification of a juror is essential to a fair
and intelligent exercise of the right of counsel to challenge either for cause or peremptorily.”).

“To hold otherwise conceivably creates a burden on the trial bar to perform background checks
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in all jury selections to prevent the danger of juror disqualification.” Id. at 572 (holding that
“requiring the perscrutation of jurors’ lives in every case would place an overwhelming onus on
the parties”).

Moreover, even assuming arguendo that Devin or his father did have suspicions at the
time of trial that Juror 92 might have had some connection to Devin or his father, Devin and his
father had “no evidence during trial to support their concerns.” Id. at 572 (emphasis added).
Significantly, it is Juror 92’s lack of honesty and candor during voir dire that denied Devin and
his trial counsel the very evidence that is essential to determining whether Juror 92 harbored any
bias or prejudice against Devin. Coaxum, 410 S.C. at 327, 764 S.E. 2d at 245 (“Trial judges and
attorneys cannot fulfill their duty to screen out biases jurors without accurate information.”)

(citation omitted); Woods, 345 S.C. at 590, 550 S.E.2d at __ (“Because Juror B did not respond

to any of the questions asked during voir dire, any potential biases she might have had toward the
State were not discovered until after the trail.”).

Finally, the one (1) year deadline applicable to new trial motions based on newly
discovered evidence is inapplicable to and does not preclude this Motion based on juror
misconduct.  As unequivocally held by the Supreme Court in McCoy, “juror misconduct
discovered post-trial is not properly considered ‘newly discovered evidence’; rather, it is a
separate basis for a new trail.” 401 S.C. at 371, 737 S.E.2d at 627. “Because juror misconduct is
a separate basis for a new trial, it is governed by a separate standard.” Id. Accordingly, although
Rule 29(b), SCRCrimP, only addresses new trial motions based on newly discovered evidence
and does not address motions based on juror misconduct, Rule 60(b), SCRCP, is instructive as to

the time for filing for a new trial based on juror misconduct. Specifically, Rule 60(b), SCRCP,
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limits the one year deadline for new trial motions to (1) mistake, inadvertence, surprise, or
excusable neglect; (2) newly discovered evidence; and (3) fraud, misrepresentation, or other
misconduct of an adverse party, leaving motions based on a judgment being void, such as in a
case where a party’s fundamental right to a fair and impartial jury has been violated, to be filed
within a reasonable time. Accordingly, although it is Devin’s position that he filed this Motion
within a year of his discovery of Juror 92’s connections through school and church to Devin and
his father, even if the Court were to make the factual finding that Devin did not file this Motion
within a year of his discovery, Devin has diligently investigated and raised Juror 92°s misconduct
in a reasonably timely and proper manner.

In light of the strong grounds for Juror 92°s disqualification for violation of her oath and
her actions that can be described as nothing less than anathema to justice, Defendant Devin
Zachary Elijah Ruttle respectfully requests that the Court grant this Motion and order a new trial
on the above-captioned indictments.

Respectfully submitted,

s/Christopher T. Brumback

Christopher T. Brumback
Spencer D. Langley
Brumback & Langley, LLC

531 South Main Street, Suite 307
Greenville, SC 29601

(864) 414-9097

(866) 728-1205 (Fax)

chris@brumbacklangley.com
spencer@brumbacklangley.com
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Appellate Case-No. 2019-001570

ORDER

Appellant's motion to hold this appeal in abeyance and for leave to file a motion
pursuant to Rule 29(b), SCRCrimP, is granted. This appeal shall be held in-
abeyance for ninety days to allow the circuit court to consider this matter. Counsel
for Appellant shall provide this court with proof that the motion has been filed with
the circuit court within fifteen days of this order and shall 1mmed1ately notlfy this
court once the motion has been resolved. ' :

' FOR THE COURT
- Columbia, South Caro_livna
cc:
Alan McCrory Wilson, Esquire , -
Melody Jane Brown, Esquire ' _ FILED
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received this message in error, please notify the sender immediately by telephone at (864) 414-
9097 or by electronic mail, and delete this message and all copies and backups thereof. Personal
messages express views solely of the sender and are not attributable to Brumback & Langley, LLC.
For technical reasons, Brumback & Langley, LLC, is unable to screen your e-mail immediately upon
receipt for time sensitivity, including meeting deadlines. Please be advised that Brumback &
Langley, LLC, must decline responsibility for the reading of e-mails in time to take measures to
meet deadlines or to comply with their time sensitivity and denies any liability in connection
therewith. Kindly re-transmit by fax any documents containing deadlines. Thank you.

Begin forwarded message:

From: Christopher Brumback <chris@brumbacklangley.com>
Subject: State v. Ruttle - FILING Motion for New Trail
Date: June 25, 2020 at 4:53:18 PM EDT

To: tlcamp@spartanburgcounty.org

Mrs. Camp:

Please find attached hereto for filing Defendant Devin Ruttle’s Motion for New
Trial and Memorandum in support thereof. I believe this Motion needs to be
directed to Judge Cole. Also, once the Motion and Memorandum have been filed,
can you email me a clocked copy so that I may serve it on the Solicitor’s Office?
I am also in the process of having affidavits in support of he Motion executed
(while trying maintain safety for my office and the affiants in light of the
pandemic) and will file those with the Court as soon as I receive them.

I have also included the Order from the Court of Appeals granting leave for the
filing of this Motion. Should you need any addition information in connection
with this Motion, please let me know.

Sincerely,

Chris

Attorneys and Counselors at Law
Christopher T. Brumback

531 South Main Street, Suite 307
Greenville, SC 29601

Phone: 864-414-9097

Fax: 866-728-1205

www.Brumbacklangley.com
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General & Complex Litigation, Criminal Defense, Family Law, and
Personal Injury

NOTICE: While Brumback & Langley, LLC, does render tax advice, it nevertheless
advises the following, pursuant to IRS Circular 230 Disclosure: To comply with certain
U.S. Treasury Regulations, please be advised that, unless expressly stated otherwise,
any U.S. federal tax advice contained in this communication, including attachments,
was not and is not intended or written to be used, and cannot be used, by any
taxpayer for the purpose of avoiding any penalties that may be imposed on such
taxpayer by the Internal Revenue Service. In addition, if any such tax advice is used
or referred to by any other parties in promoting, marketing or recommending any
partnership or other entity, investment plan or arrangement, then (i) the advice
should be construed as written in connection with the promotion or marketing by
others of the transaction(s) or matter(s) addressed in this communication, and (ii) the
taxpayer should seek advice based on the taxpayer's particular circumstances from an
independent tax advisor.

CONFIDENTIAL: This communication originates from Brumback & Langley, LLC. This
message and any file transmitted with it contain confidential information which may be
subject to the attorney-client privilege, or otherwise protected against unauthorized
use. The information contained in this message and any file transmitted with it is
transmitted in this form based on a reasonable expectation of privacy consistent with
ABA Formal Opinion No. 99-413. If the reader of this message is not the intended
recipient, you are hereby notified that any reading, dissemination, disclosure,
distribution, copying or use of the information by anyone other than the intended
recipient, regardless of address or routing, is strictly prohibited. All attachments are
believed to be free of viruses, but any attachment should be checked for viruses
before being opened. If you have received this message in error, please notify the
sender immediately by telephone at (864) 414-9097 or by electronic mail, and delete
this message and all copies and backups thereof. Personal messages express views
solely of the sender and are not attributable to Brumback & Langley, LLC. For technical
reasons, Brumback & Langley, LLC, is unable to screen your e-mail immediately upon
receipt for time sensitivity, including meeting deadlines. Please be advised that
Brumback & Langley, LLC, must decline responsibility for the reading of e-mails in
time to take measures to meet deadlines or to comply with their time sensitivity and
denies any liability in connection therewith. Kindly re-transmit by fax any documents
containing deadlines. Thank you.



