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(PROCEEDINGS, OCTOBER 10, 2016)

MS. LESKANIC: Marcus Thames.

THE CLERK: Please raise your right hand.

MARCUS WILLIS THAMES, having been first duly
sworn, testified as follows:

THE DEFENDANT: Yes, ma'am.

THE-CLERK:‘ You can put your hand down.

(C.D. ﬁarked as State's Exhibit No. 1 for
identificationO. |

(C.D. marked as State's Exhibit No. 2 for
identificationO.

(Photographs marked'as State's Exhibit No. 3 for
identif;cation).

(Photographs marked as State's Exhibit No. 4 for

" identification).

(Photograph marked as State's Exhibit No. 5 for
identifica£ion). | .

(Photograbh marked as Sfate's Exhibit No. 6 for
identification). |

(Photograph marked as State's Exhibit No. 7 for
identification)

MS. LESKANIC: May it pléase the court?

THE COURT: Go ahead.

- MS. LESKANIC: Before you is Marcus Willis Thames.

He is pleading guilty on four indictments.
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2016-GS*11-1018 is True Billed Indictment for

-grand larceny.

2016-GS-11-1019 is a True Billed Indictment for
burglary second degree, violent-

2016-GS-11-1020 is a True Billed Indictment: for
grand larceny.

'And 2016-GS-11-1021 is a True Billed Indictment
for burglary second degree, violent.

| There is a negotiated sentence in this case, Your
Honor. On one of the burglaries thére is a fifteen year
sentence. | .

On the second burglary, fifteen years, suspended
to probation.and restitution, consecutive to the first
burglary, with both of the grand larcenies being concurrent
with those charges.

Both of the grand larcenies are third or-
subsequent property offenses.

And the defendant is currently serving time in the
No;th Carolina Department of Corrections and this sentence
is to run consecutive to the North Carolina sentenée, Your
Honor.

He is represented by Tracy Racine.

THE COURT: This sentence is expected to begin
upon the completion of that one?

MS. LESKANIC: Yes, Your Honor.
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THE COURT: dkay.

MS. LESKANIC: And he has signed a restitution
order waiving his right to a restitution hearing and that
has been handed up with the‘four indictments.

THE COURT: All right. You are Marcus Willis
Thames?

THE DEFENDANT: Yes, sir.:

THE COURT: Is it Thames?

THE DEFENDANT: Thames.

fHE.COURT: Thames.

Okay. Mr. Thames, there are four charges I
believe that I have been presented here and there is one
restitution order. i will go over these with you.

THE DEFENDANT: Okay.

THE COURT: First of all, case number 16-1021.

That's a burglary in the second degree of a building. It

carries up to fifteen years in prison. Are you aware of

‘that charge?

‘"THE DEFENDANT: Yes, sir.

THE COURT: That is a violent and a serious
offense. Since it's classified in that fashion, it
qualifies for what is commonly known as one of your strikes.

In the future if you were to ever be convicted of
either a violent, serious, or most-serious offense, your

plea in this case could be used in conjuﬂction with those
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" future sentences to make the sentences more severe.

Possibly it coﬁld require a sentence of lifé imprisonment
without ever receiving a pafole.‘ Have you "talked about that
with your iawyer?‘ |
THE DEFENDANTE Yes.
THE COURT: You are aware of that designation?
THE DEFENDANT: Yes, sir.
THE COURT: Okay. Now, that caée did go to the
Granvaury. It was.indicted. |
| There is a hegotiated sentence, and I believe it's
negotiated on all of these casés, is that right?
MS. RACINE: Yés, sir.
THE.COURT: And did she correctly state the
ne%otiationé? v »
' MS. RACINE: She did, yes.
THE COURT: Now, as a negotiatéd sentence, Mr.
Thames, I'il'tell you I'm not required to accept that. I

have the right to consider the negotiation. - If I decide

‘that I can't except it, then I would advise you of that fact

and at that time give yoﬁ:an'opportunity to withdraw your
pléa, since I didn't accept your ﬁegotiation.‘ Do you
understand how I will handie that? =
THE DEFENDANT: Yes, sir.

THE COURT: 1Is -that héw youfeXpected me to handle

that?
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: THE DEFENDANT: Yes, sir.

THE COURT: Okay. Now, there_ié two of those
charges I just méntioned, the burglary second degree. One
is 2016-11-1019; and then, of course, ‘the one I just
‘mentioned, 1012. |

. Both 'carry up to fifteen years; both violent and
serious; both have been indicted by the Grand Jury; both
have a negotiated sentence; and those negotiations are, I
believé in the case of one them, fifteen yearé?

MS. LESKANIC: Yes, Your Honor.

THE COURT: And then\ﬁhe other one it is fifteen
years, it.says probationp |

MS. LESKANIC: Fifteen yearé, suspended to
probation -- |

THE CCURT:, To probatiocn. - ‘

) MS. LESKANIC: -- and restitution, consecutive to

the first burglary of fifteeh years, Your Honor.
- THE COURT: All right. Very good.
Aﬁd»then we have two grand larceny charges, cases
number 2016~GS—11—102OIand 1018.
They are both third, or subsequent, propérty
offenses; both carry a poésible ten years; both héve been .
indicted by the Granvaury.
~Again, we have consecutive sentences to the, let's

see, two indictments, right?
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MS. LESKANIC:, Those are actually concurrent.

The grand lafceny éharges should be concurrent

with the burglary charges, Your Honor.

THE COURT: 1 see.

Now, the last thing is yourgrestitutionhordéf.

The restitution order indicates that you have agreed to pay

to Michael Kors the sum of'$23,612,,and_to Bose the sum of

18,255.82.

A
Have you agreed to that.restitution?

THE DEFENDANT: Yes, sir.
THE COURT: All right.

Now, Mr. Thames, do you suffer from any

conditions, mental, physical, nervous problems, anything

that would affect your ability to reason or to make good

decisions

medicines

today?

' THE DEFENDANT: No, sir.

THE COURT: Have you taken or used any drugs or

that would affect your reasoning abilities Eoday?

THE DEFENDANT: ' No, sir.

THE COURT: So you know what you are doing?
THE DEFENDANT: Yes, sir.
THE COURT: Able to handle this plea today?

THE DEFENDANT: Yes, sir.

THE COURT: You are hear today with Ms. Racine. -

Have you had a chance to consult with her?

THE DEFENDANT: Yes, sir. )
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THE'CQURT: Are you satisfied with what she;s doné
for you sé far? }
THE bEFENDANT: Yes, sir.
" THE COURT: Is there anything else you feel that
you need to talk'with her about before we proceeé?
THE DEFENDANT: No, sir.
THE‘COURT: Is there anyﬁhing else you feel that
she needs to do for you before we proceed?
THE DEFENDANT: No, sir.
- THE COURT: So you aré satisfied with your lawyer?
THE DEFENDANT: Yes, si:.
THE COURT: All right. Then as to these charggs
you have the right tovélead either guilty or not guilty.

1

How are you pleéding?
I THE DEFENDANT: Guilty.
' THE COURT: To all of them?

THE DEFENDANT: Yes, sir. |

THE COURT: Céunselor, I'm sure that you havel
consulted with your client abouf the charges, is that right?

MS. RACINE: Yes, sir. | B

THE COURT: Are you satisfied.that he understoéd .
your advice?

MS. RACINE: Yes, sir, I am.

THE COURT: 1I'm sure that you have gone over the

charges with him, the penalties that are involved, the offer
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of the State or negotiations that have taken place, any
defenses that he may have had to the charges,

collateral consequences there might be of these charges?'

Have you gone over those things with him?

MS. RACINE:
things.

THE COURT:

" your discussions?

MS. RACINE:
-THE COURT:

enter a guilty plea.

Yes, sir, we talked about all those

Are you satisfied that he understood

Yes, sir, I am.

He tells me he's made a decision to

Do'you agree with that decision, based

on what you know about his case?

MS. RACINE:

THE COURT:

I do, ves.

Sir, you are twenty-nine years of age?

THE DEFENDANT: Yes, sir.

THE COURT:

education?

How far did you go with your

N

THE DEFENDANT:. GED.

THE COURT:

Are you married?

THE DEFENDANT: No, sir.

THE COURT:

Children?

THE DEFENDANT: Two.

THE COURT:

THE DEFENDANT:

THE COURT:

What ages?
Six and two.

And who do they live

with?

and any

111
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DEFENDANT: ' Their mother.

COURT: Okay. And were you working when you

DEFENDANT: No, I was just basically

self-employed.

THE

THE

THE
job?

THE

THE

COURT: When did you last have a job?
DEFENDANT: = Bojangles.

COURT: And how long ago did you have that

DEFENDANT: This was about four years ago.

COURT: Okay. Now, has anyone done anything

to you, Mr. Thames, in an effort to try to force you to

enter a plea?
THE
THE
THE

THE

DEFENDANT: No, sir.
_.COURT: So have you thought about these cases?
DEFENDANT: Yes.

COURT: And have you decided that the guilty

plea is the best way for you to proceed?

THE

THE

DEFENDANT: Yes, sir.

COURT: Did you reach that decision of your

own free will?

THE

'THE

DEFENDANT: Yes, sir.

COURT: Did anybody promise you anything to

get you to plead?

THE

DEFENDANT: No, sir.
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THE COURT: Offer you anything?
THE DEFENDANT: No, sir.
THE COURT: And other than the negotiated sentence

in this case, has anybody then promised or guaranteed about

'such things as pardon, parole, probation, early release,

length of sentence? Any promises or guarantees, other than
the negotiations?

THE DEFENDANT: No,lsir.

THE COURT: . All right. * When I accept your plea,
sir, you arexgiving up your Constitutional Rights. I'll go
over them with you. ' If you héve a questi;n, ask me, §£ I'm
sure Ms. Racine would be glad to discuss this with you as
wéll. | |

You have a right to have your cases‘considered by
grand juries. That's already hapéened.

You have a Constituﬁional Right to a lawyef, and
she's present and available if you need to talk to her.

You havé a righf to a trial by a jury.

Now, at a jury trial you would be presumed to be
innocent. That presumption would continue throughout the
trial, until such/time as the State proved your guilt to the‘
jury, and they would have to pfo&e that guilt to the jury by
proof beyond ayreasénable dbubt, and that'g proof of each
element of the crime.- |

Did your lawyer go over with you what the State
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had to probe'in order for you to be convicted?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. So if they had proved that
beyond a reascnable doubt, then the jury could bring back a
conviction. Do-you understand that?

THE DEFENDANT: Yes, sir.

i THE COURT: Now, at the trial you would not have
to prove anything because you are presumed innocenf?

At the trial you would have the right to have
witnesses subpoenaed to require them to attend.’

You would have the right to question or confront
anyone who testified at the trial.‘

You would be given the right to present your
defenses at that time, and the right to try to suppress any
evidence the Stéte‘may have against you. That includes
statements you might have previously made.

Now, at all times you would have the right to
remain silent. And if you chose to exercise that right at a
jury trial, the judge handling thé trial is required to
instruct the jury that your silence could not bé used
against-you at all.

Now, -did you understand the rights I just talked

‘about?

THE DEFENDANT: Yes, sir.

THE COURT: Any questions about them?
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.change your plea in any way?

-and it captured two individuals breaking through an outside

" merchandise in purses; also shattering the case that holds

1519

THE‘DEFENDANT: No, sir. t

THE COURT: Do you understand that if I accept
your guilty plea, at that time you would have given those
rights up? |

THE DEFENDANT: Yes, sir.

THE COURT: - Does that fact cause you to want to

THE DEFENDANT: No, sir.

THE COURT: Are you pleading guilty to these
because you are guilty? N7

THE DEFENDANT: Yes, sir.

THE COURT: All right. Listen to Ms. Leskanic.
I'm going to ask herlto go over the facts. When she's
finished I'11 ask you about what she's told me.

Yes, ma'am.

MS. LESKANIC: Thank you, Your Honor.

The first incident was a burglary at the Michael'
Kors Outlet at the yellow mall Here in Cherokee County.

That occurred on September 1lst, 2015. There was an alarm

call about 1:40 a.m.. There are cameras inside the store
window, entering the store, grabbing $23,000, plus, worth of

all of the watches and bracelets and stealing all of that

merchandise.
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Police came out. They had already fled the scene,
but police were notified.

Then on‘September the 11th, 2015, there is an
alarm call at the Bose Store also at the outlets'here in
Cherokee County about two a.m.. In that case there was
about $9,000 worth of merchandise that was stolen.

There's also a video available at the Bose Store,
and it appeéred that at least one individual, who turned out
ﬁo be Mr. Thames, was wearing the same jacket and clothing
during both of these burglaries, but our investigators still
were not sure who these people were.

- Detective Brian Blanton with the city contacted
Michael Kors to let them know, you know, be on the lookout
for this and actually founa out on September 22nd, 2015,
there was another Michael Kors Store hit in Mebane, North
Ca:olina; On that occasion police were able to respond and
capture three individuéls. Mr. Thames was there, alogg with
a co—defendént; a Mr. Gaines, and a Mr. Newton.

Mr. Gaines and Mr. Thames were on the scene and
Mr. Newton had fled, but he was apprehended, and all three
of those individuals pled guilty in North Carolina to fhat
case. |

When they searched the vehicle they found two
I-Pods in a car that had been rented by Mr. Thames and those

two I-Pods had been stolen from the Bose robbery here in
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Cherokee County.

They also found a éoupleipair of bolf cutters, and
there was a picture of Mr.'Thames_holding these bolt cutters
inside the Michael ﬁors Store here in Cherokee County,
wearing the same boots, the same jacket, andiso they were
able to link them back to bqth of these cases in Cherokee
County.

What I would like to turn in, Your Honor, State's
Exhibit 1 is a video from the Michael Kors Store showing the
robbery in- that case.

State's Exhibit 2 is a crime scene report and

photographs from the Michael Kors robbery, as well as a

‘ video from the Bose Store.

State's Exhibit 3 contains two photographs; one of

.the shattered window outside Michaei Kors and the display

case that was shattered.

State's Exhibit 4 consists of two pages containing
four photographs. That shows Mr. Thames inside the store’
with his backpack, and it also shows the bolt cutters in his
hand.

State's Exhibit 5 came from Mr. Thames cell phone.
That was recovered in North Carolina. They did a cell
bright on his phone and there were numeious pictures in
there of Michael Kors purses and other merchandise possibly

stolen from other stores that he was attempting to sell.
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Got photographs of watches that were on his phone he was
attempting to sell, Michael Kors pocketbooks. And also a
few text messages talking about hitting the stores like this

so that they could sell it.

State's Exhibit 6 are two photographs; one from an

in-car camera of a Mebane police officer showing Mr. Thames
seated where he was placed under arrest wearing the same
jacket that he was wearing in the robbery here in Cherokee
County. And the second picture is another.photograph
showing him in the same jacket.

"And finally State's Exhibit 7 is a photograph of
the bolt cutters that were recovered by Mebane Police
Department, and the silver pai; of.bolt cutters matches up
fo what he was holding in the Michael Kors Store here in
Cherokee County.

His two co-defendanté, Mr. Gaines and Mr. Newton,
were charged in Cherokee County as well. \However, on the
Michael Kors Sfore there\were‘only two people that we see
come in on the video and it's just not clear edough for us
to make a positive determination and take someone else to
trial; and thé Bose Qideo is ﬁot of very good quality to be
able to identify anyone else.

THE COURT: You would think that that would be a
good one, being a Bose Store.

MS. LESKANIC: You would think, but Michael Kors
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is better. ‘prefully_Bose has improved by ﬁow. ‘I think
they learned.

But I discussed with Ms. Racine:whether or not Mr.
Thames was interested in cooperating. He certaiﬁly was not
alone, but it's my understanding he did nétvwant to
cooperate.

‘I do want the court to know he was eligible for a
life sentence. He has prior history, which I'll go over
with the court, and that includes two armed robbery

convictions out of North Carolina, which does make him

eligible for life. We negotiated this sentence pretrial and

that's the reason for the negotiation, Yéur Honor.

I'l]l also hand up -- I know -- if you wanted to
look at.these now, but 1 and 2 are the videos and all of the
photographs from the crime écene.‘

And then I have his prior history.

THE COURT: Uh-huh.

" MS. LESKANIC: 2005, out of North Carolina, four
counts of robbery with a dangerous weapon.

2010, common law robbery and conspiracy to commit
armed.robbery.

2015, breaking and eﬁtering and fel&ny larceny.

2016, breaking and entering times two; larceny
after breaking, times two; and possession of a firearm'by a

felon.

\
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THE COURT: Thank you, ma'aﬁ.

MS. LESKANIC: Yes, sir.

THE COURT: Mr. Thames, did you hear what she told
me about what occurred?

THE DEFENDANT: Yes, sir.

THE COURT: 1Is what she told me true?

THE DEFENDANT: Yes, sir.

THE COURT: Have you been truthful with me today?

THE DEFENDANT: Yes, sir.

THE COURT: Did anyone tell you how to answer my
guestions?

THE DEFENDANT: No, sir.

THE COURT: The answers that you have given me,
were they your own? '

‘THE DEFENDANT: Yes, sir.

THE COURT: Is there anything you would like to go
back over and change about what you have told me today?

THE DEFENDANT: No, sir.

THE COURT: I'm going to accept the plea.

It is my finding it's been freely aﬁd voluntarily
given; you are aware of the charges, the penalties, and had
the advice éf counsel and you are satisfied with that.
advice. There is a factual basis for the plea.

I'll hear from your léwyer and then I'1ll give you

a chance to speak, if you feel you would like to do so.
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Yes, ma'am.

MS. RACINE: Thank you, Your Honor.

With this being a negotiated plea I'll just keep
it very simple.

Mr. Thﬁmes tells me that he has a drug problem aﬁd
he would like to request ATU as part of His sentencé.

And he also wanted me to let you know that his

" record would indicate otherwise, but he is not a bad person.

He tells me he's really a good person at heart.
I just ask that you go along with the negotiation.
THE COURT: Thank you.
MS. RACINE: Yes, sir.
THE COURT: All right, sir, anything that you want
to tell me?

THE DEFENDANT: Well, just the same as she said.

I mean, basically.

THE COURT: Okay. You can't claim any credit for
time already sérved. |

MSf RACINE? Yes, sir. Well, he's been in --

THE COURT? He's in North Carolina now, so I don't
know. Haévhe been in on these charges?

MS. RACINE: He was served with a warrant right
after he was arrested in Mebane on October the 20th of last
year. ' r

MS. LESKANIC: So he's been serving the North
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Carolina sentence, Your Honor. He's been --
THE COURT: Right.
' MS. LESKANIC: -- in on North Carolina, so it's my

understanding he - would not receive credit, since he's
already serving time and he's in jail on another charge.

THE COURT: Right. Okay.

All riéht. Let me be sure I'm correct. The
burglary that was 2016-GS-11-1019, it's a fifteen years
negotiation; that's to run consecutive to the sentences in
North Carolina?

MS. LESKANIC: Yes, Your Honorﬁ

THE’COURT; All right. And those are to run
consecutive to the sentences I'm handing in the other cases,
except for the grand larceny?

MS. LESKANIC: Yes, Your Honor.

THE COURT: So there is -- the other burglary says

fifteen years with probation.

MS. LESKANIC: Yes, sir, fifteen years, suspended.

THE COURT: Suspended to probation for five years,
with the probation to begin upon his releaseAfrom all
sentences?

MS. LESKANIC: That is correct.

THE COURT: Okay.

All right, I have accepted the'negétiated

sentence.

-
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’

The sentence in this case, on the two grand .
larceny charges, cases number 2016-11-1018 and 1020, in both
case tﬁe sentence is.ten yeérs. I have run those concurrent
with the other sentences given on today's date.

On case number 2016-GS-11-1019, the sentence is

fifteen years. That's run consecutive to the sentences

given on today's date, as well as the North Carolina
sentence.

Restitution is ordered in the other burglary case.

I have recommended the Addiction Treatment Unit
while He's incarcerated on that charge.

This séntence will begin on his release on the
North Carolina sentence.

On the other burglary case, number 2016-1021, the
sentence is fifteen years, suspended to time served, with
probation for five years. -

It is a consecutivevsentence to the other
sentences gi&en here and the North Carolina sentence.

The restitution is ordered in this case of
$41,867.82. ~

Probation will begin'upon his release from all
sentences that he's currently under.

Random alcohol énd drug testing would be required
during probation.

Payment of public defender's fees would be
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required.

24

Thank you very much, sir.

"MS. LESKANIC: Thank you, Your Honor.

THE DEFENDANT: Thank you.
MS. RACINE: Thank you, Your Honor.

(END OF REQUESTED TRANSCRIPT OF RECORD)
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the captioned case, relative to appeal, in the Court of
General Sessions for Cherckes County, South Carclina, on the
10th day of October, 2016. : |
T do further certify that I am neither of kin, counsel
nor interest to arny party hereto..
February 4, 2017
\»ﬁ)\a-wb L ald*
Michael P. Watts
s Circuit Court Reporter
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Reporter for the Seventh Judicial Circuit of the State of
seuth Carolina, do hereby certify that the foregoing is a

true, accurate and complete Transcript of Record ¢t the
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STATE OF SOUTH CAROLINA ) '
a. ) - IN THE COURT OF COMMON PLEAS
County of _{NRRRIcR oDk eP, )
. 093023, )
Marevs Witlis  “Thartes ) ,
Full name and prison number (if any) of Applicant ) @ 1 1) 8 O 6
V. )
) APPLICATION FOR
1 ) .
State of South Carolina ) POST-CONVICTION RELIEF
| .
) S of
, ) 2 mo
< 2=
D
INSTRUCTIONS - READ CAREFULLY T E
>

handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set £6th i

In order for this application to receive consideration by the Court, it shall be in wnﬁﬁé{(leg:ﬂy 3

concise form the answers to each applicable question. If necessary, applicant may furnish His answepto a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein

may serve as the basis of prosecution and conviction for perjury. Apphcants should, therefore, exercise

~ care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of

the form) setting forth information which establishes that applicant will be unable to pay the fees and
costs of the proceedings. When the application is completed, the original shall be mailed to the Clerk of
Court for the County in which the applicant was convicted.

|

!\)

Place of detention _Albmna_cazcmw

\ . R - L Chercxee - .
Name and iocation of Court which imposed sentence -/

7/ Roulevard QACfuey S.¢
Name(s) Ofco-defeﬂdam(s) (if any) _Dmmau_ﬁmuf.s__D&mnﬁ__.
Mews band

The indictment number or numbers (if known) upon which and the offenses for which

sentence was imposed:
() ZOI5A1I20200Y05
(b LoisalllZoz.00 %04
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o 7ei s 016(P1080%
) dolsAjlz070043 , ZolsAlZorapylY '
5. The date upph which sentence was imposed and the terms of the sentence:
(@) #ober s, ta rs
(b) st S. . Doc. 7o Rusl  CopetpnsPmms  (IniSeldbive.
© 2N Seitdeateed 4D M0 Verrs 49 runl  Contopcremb uldh over- Al
6. Check whether a finding of guilty was made: /5 ) "'geumk

after a plea of guilty —

(b)  after a plea of not guilty

(c) afteraplea of nolo contendere

7. Did you appeal from the judgment of conviction or the imposition of sentence?
0 .
8. If you answered “yes" to (7), list:
(@) the name of each Court to which you appealed:
i _Aone
ii. Aliate | : -
i, . _Adade o
: : . | SR
(})) the result in each such Court to which you appealed: == ; o
i. Monle » oz R mo
. RS-
ii. _Adpate S 2
~ s :.: A4 ‘n
. _Adase S 5 20
= S.
(c¢) . the date of each such result: < T ﬁg
w
i. Al ¢ -
ii. - Aloase
iii.  _Aloase |
(d)  ifknown, citations of any written opinion or orders entered pursuant to such
O résultst -
i NMeade
i _Adade
iii. Monse
9. If you answered “no” to (7), state your reasons for not so appealing:

@ Z _Dio_ Mot Kuow 0v  Suth _ Resovrpes STFi_now
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10.

1.

12.

13.

Q1610806

(c)

State concisely the grounds on ‘whigh you base your allegation that you are being held in

g reesten®

custody unlawfully:
@ The puideesce Shewsas £or two of Ye ch csen DD Mok SRk A Comvickion e
TV acr WIAS Qluers
M@MM%M@! She wias

©
wirth A e
State concnseﬂ' andint e same orcier the facts wﬁlch sup;“ért each of the grounds set out
in (10):
@  Thesre cp ot o STk Euvidasce
138 /a7y
(b) Aderyer  nloe b sazl She
toovic lucjoh‘n-*c ¥ o :34## le S m/// u.l}l:k/’ Z rAkt The P/EA Beeﬂééc o~
(c) rvg! ) /rucc
Prior to this application have you filed with respect to this conviction: 20rss J7-25- Ye
(a) any petition in a State Court under Squth Caro_lina Law? Mo
(b)  any petition in State or Federal Courts for habeas corpus or post-convictions
" relief? _No v '
() any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? _ Mo
(d) = any other petitions, motions or applications in this or any other Court? No
If you answered “yes” to any part of (12), list with respect to each petition, motion or
application: ~ _
S o
. . cr= —
(a) the specific nature thereof: = Erg—
. Aeate S 32
3 Sz
i Aohie o
— > ::,m
i.  _MoNe 32
. = 53
iv.  _NiNg —
(b)  the name and location of the Court in which each was filed: ®
i. MNane
i _hbNE
ii.  _NoNE

iv.  NoMEe



() the disposition thereof: ' - - o |
i MNeNE - R
i _Node .
. iii. Mm\\E oo
v, MNonE
(d) the date of each sich dispositioh: |
i, Nole.
i Aole,
i, _Mahle -
iv. _NaNe ]
(e

if known, citations of any written opinions or orders entered pursuant to each such
disposition: ' '

i NaNe
i _AoMe
i, _NaNe

iv.  _MoNe.

14.

w

Has aﬁy ground sét forth in(10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?
Mo

15.

If you answered “yes” to (14) identify: ) o
(a) which grounds have been presented:

i _Nokle

i. _NoMe
i, _MpNe

194
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H\Oiﬂ EE:
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the proceedings in which each ground v&as raised
i _Madlee.
i _Mode
ii. _AloNe
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: Revised 3/2003
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16.  Ifany ground set forth in (10) has not préviously been presented to any Court, State or
Federal, set ’fort.h the ground and state concisely the reasons why such ground has not
previously been presented\: ‘ _

@ L \
(b) /7@&%% Y hpwyer  Hal Y bese  wrbress
© B LA Scathessce  Mosiginrs buer (
17.  Were you represented by an attorney at any time during the course f:
(@)  yourarraignment and plea? __ Yes
(b)  yourtrial, ifany? __ AJp oy
()  your sentencing? Yes .
(d)  your appeal, if-any, from ,the jﬁdgment of cqnvicﬁon or the imposition of
sentence? _ AJ0 AP/
“(e) preparation, presentation or consideration of any petitions, motions or
applications with respect to this‘conviction, which you filed? ‘
ALo
18. If ybu answered “yes" to one or morev parts of (17), list:
(@

the name and address of each attorney who represented you:

i ' %Lz/y Racie. 3

o ~ n
— s —
AT &= O
i S M 1
P — S
~ '/’::_':' ™ ==
fand ) -
M L e
i g= 7 A
: = o)
5 P E7
: =5 070
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(b)  the proceedings at which each such attorney represented you: ‘ ‘g‘"‘ =) m
. ) : o
i. _Plen ﬂfrﬂ(f_?/l’%// , & ‘
ii. jfd}eucigj
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' Revised 3/2003
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19.  State clearly the relief you seek in filing this application: »
%c decrepse ; BN
C/)ég@ a/mPPec/
,20' Are you now under sentence from any other court that you have not challenged?
Yes
(
STATE OF SOUTH CAROLINA

VERIFICATION

, being duly sworn
upon my oath, depose and say that | have subscribed to the foregoing application; that [ know the
contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this agplication; and that the matters and

= o
= or
—m
= a2
==
| ' o ] o len!
My Commission Expires:  £-/-20/ 9 T RGN
| , > 23
—— -2
™ S
w Yt e st O Bl Rt s g "
4 .
) Deborah B. Basseti |
: Notary Public
) Stanly County
State of North Carolina
o ] My Commission Expires 4=/,
o -.-
<
w !
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} Revised 3/2003
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
. IN SUPPORT THEREOF

I,

, hereby appfy for leave to
proceed in this action without prepayment of fees or costs or security therefor. In support of my
application [ declare under penalty of perjury that the following facts are true:

(N
o3

I am the applicant in this action and I believe I am entitled to redress.

Because of my poverty | am unable to pay #fe costs of said proceeding or give
security thereof.

:
Applicant
SWORN or affirmed toand subscribed before me this
Al jﬁ s 20 .
Notary Public '~ T = oF,
= 8 22
My Commission Expires: / ~L20/ 7 ’;:‘-3;??‘ < Xz
e ] f:"
M- -
. o A
gr"- )g
Pentight P =2 -
1 Deborah B. Bassett =<m T o
< Notary Public mrn o ™
) Stanly County < o
) State of North Carolina
4My Commission Expires £/
I,

Revised 3/2003
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STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS

)
COUNTY OF CHEROKEE ) FOR THE SEVENTH JUDICIAL CIRCUIT
) .
State of South Carolina, )
' )
V. ) NOTICE OF LIFE SENTENCE PURSUANT
) TO SECTION 17-2545 (B)
Marcus W. Thames, ) »
)
Defendant. )
)

To:" The Defendant, Marcus W. Thames, and his attorney, Tracy Racine:

YOU WILL PLEASE TAKE NOTICE that pursuant to Section 17-25-45 (B) and
(H) of the South Carolina Code of Laws, 1976, as amended, Defendant will receive a
LIFE SENTENCE if he is convicted of Burglary, Second Degreé-Violent on indictment
2016-GS-1 1;1019 or indictment 2016-GS-11-1021 based on his prior criminal record |
including tWo or more prior convictions for Armed Robbery. The pl;ior convictions are
from North Carolina and are classified in South-Carolina as most serious offenses under
the law. Burglary, Second Degree-Violent is classified as a serious offense under the

law.

Assigtant Solicitor
‘Sevepth Judicial Circuit
Cherokee County Courthouse
125 East Floyd Baker Blvd. -
~ Gaffney, South Carolina 29340
(864)-487-2576

September S, 2016

Cherokee, South Carolina
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IN THE COURT OF COMMON PLEAS
SEVENTHJUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF CHEROKEE

e

Marcus Willis Thames, #223272, 2016-CP-1.1:0806
Applicant,

v, RETURN

State.of South-Carolina,

Respondent.

)
)
)
)
)
) |
) _ P
)
)
)
=)
)
)

- _ ) -
_Inresponseto the post-convictionrelief application filed'on December 6, 2016; Respondent

would show this Court:
L
Applicant is incarcerated with the South Caroliria Department of Corrections putsuant to the
Cherokee County Clerk of Court’s ofders-of commitment. . Applicant:was indicted at the Au gust .

2016 term of the Cherokee Counfy Grand Jury for two (2) counts of grand larceny (2016-GS-11-

01018, -01020) and two (2) counts of burglary; second degree (.
Racine, Esquire, represented Applicant, On October 10, 2016, Applicant- appeared before the
Honorable Roger:L. Couch. Applicant pled guilty as'indicted to all charges: Judge Couch sentenced

Applicantto.incarceration-for ten (10) years foreach count of grand larceny, to run concurrently, and

fiftéen (15).years for one count of burglary, sécond degrec'to run consecutive to-the grand larceny.

sentences. Judge Couch also sentenced Applicant to fifteen (15). vears’ imprisonment, suspended

upon the service of time served dnd five yéars” probation, to be'served consecutively'to all other

sentences. _,&ppjlicant’ did not appeal‘his‘.c_onvicti_ons Or sentences.

Ik
Inhis 'app]\i_catic_n for;post—conyj ct_i_bn;rc:jli,cf,;Agplicant alleges that he is.being held in.
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custody unlawfully for the following reasons:

1. Ineffective Assistance of Counsel
“a..  “The evidence shown for two of the charges did not support a
«  conviction with the time that was given.”
b. “My lawyer withheld information from me pertaining to the

”

case.

c. “She was incompetent I was told would be given credit in my
plea agreement”

d. “The store cameras did not show in anyway nor state evidence
that I was involved in the Boose outlet burglary.”

e. “My lawyer told me the cameras did not work. She said she -

would negotiate a better plea but only insisted I take the plea
because of my record.” '

f. “The State of South Carolina served me with a life sentence
pursuant to Section 17-25-45.”

Attached herewith and incorporated by reference are the Cherokee Clerk of Court records, the
South Carolina Department of Corrections’ re'cords, and the guilty plea transcript. Respondent
reserves the right to amend this Return upon receipt of any relevant materials.

L.
Applicant claims ineffective assistance of counsel in his application. Respoﬁdent coptends
- Applicant's counsel rendered adequate assistaﬁce and providgd representation within the range of
competence reguired by attorneys in criminal cases. See Butler v. State, 286 S.C. 441,334 S.E.2d
813 (1985).

In a post-conviction relief proceeding, Applicant bears the burden of proving the allegations
in their application. Id. there ineffective assistance of counsel is alleged as a ground for relief,
Applicant must prove that “counsel's conduct so undermined the proper functioning of the
adversarial process that the trial cannot be relied upon as having produced a just result.” Strickland -
v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 2064,.80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d

813.

The proper measure of performance is whether the attorney provided representation within

~ Page 2 of 4
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- the range. of competence required in criminal cases. The courts presume that counsel rendered

“

adequate assistance and made all significant decisions in the exercise of reasonable professional

judgrnent.l Strickland, 80 L.Ed.2d‘ 674. Applicant ’must overcome this presumption in order to
receive relief. Cherryv. State,v300 s.C. 115, 386 S.E.2d 624 (1989).

A two\—pronged test is nsed in evaluating alle_gations of ineﬂ\'ective assistance of counsel. First,
Applicant rnn(st prove that counsel's performance was deﬁcient. Uhder this prong, attorney
.perfonnance is measured by its “reasonableness under professional norms.” Qm, 300S.C.atl 17,
386 S.E.2d at 625, (ciﬂt'g_Strickland, 8(l L.E.2d 674 !: Second, connsel's deficient performance must
have prejudiced Applicant such that “there 1s a reasonable prol)ability that, but for counsel's |
unprofessional errors, the result of the proceedmg would have been different.” M 300 S.C. at
117-18, 386 S.E.2d at 625. With respect to gullty plea counsel, Applicant must show that there isa
reasonable probablllty that, but for counsel's alleged errors, he would not have pleaded guilty and
would have insisted on going to trial. Hill v. Lockhart, 474 Us. 52,106 S.Ct. k366 88 L.Ed. 2d 203
(1985). |

Respondent snbmlts that Applicant cannot satisfy either requirement of the Strickland test.
Howe\ler, the allegation ofj ineffective assistance of counsel probably raises questions of fact that
[cannot be concluswely refuted by the record Respondent requests an evidentiary hearing to fully
resolve this issue. See Shgper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983)

IV.

Applrcant must specify any clalms he intends to raise -at the PCR trial. Any claims not o
speclﬂcally laid out in this PCR apphcatlon orin amendments will be opposed by the State at an
evidentiary hearing. S.C. Code § 17-27-10 et seq; SCRCP 71.1. All clalms should be made well i in

.advance of the PCR hearing. If Applicant has an attorney appointed, the attorney; and not the inmate,

is the only one authonzed to file amendments. SCRCP Rule 11. Filings by inmates will not be
' Page 3 of 4 '



considered at the PCR hearing. S N

V.

. Respondent denies each allegation not expres‘sly‘ admitted, qualified, or expiained herein.
VL

. WHEREFORE, the Respondent requests that an evidentiary hearing be held solely for the

purpose of determining whether the Applicant’s plea counsel was ineffective.
Respectfully submitted,

ALAN WILSON .
Attorney Gernieral

ROBERT BOLCHOZ
; Chief Deputy Attorney General

MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Attorney General

VALERIE GARCIA GIOVANOLI

~ Assist tAW
By: \ﬂ

ATTORNEYS FOR RESPONDENT

Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211
Telephone: (803) 734-3737

M&M‘\b 2007 o o | | (

~
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STATE OF SOUTH CAROLINA )
: ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHEROKEE )
) _
) 2016-CP-11-0806
MARCUS WILLIS THAMES, #223272, )
: )
Applicant, )
) . .
vs ) AFFIDAVIT OF SERVICE BY MAIL
: )
STATE OF SOUTH CAROLINA, )
Respondent. )
)
l. I am an employee of the Respondent in the above-captioned action.
-2 Regular communication by mail exists throughout the State of South Carolina and that

this is a proper circumstance of service by mail.

3. I have this day served a copy of the Return on the above-captioned ‘matter on the
following person by depositing same in the United States mail, postage prepaid:

Mr. Rodney Wade Richey, Esquire
Richey & Richey, PA
. PO Box 10916 ‘ .
Greenville, SC 29603-0916

SRCENIE!

1

Al L

IR
(UL B IR

DATED this 16" day of May, 2017.

L

DS

00:11'V 81 A LI

3
E;.

Ashley Hawortly/Paralegal
For Respondent



STATE OF SOUTH CAROLINA

COUNTY OF CHEROKEE

MARCUS WILIIS THAMES
VS.

STATE OF SOUTH CAROLINA

)IN THE COURT OF COMMON PLEAS
) SEVENTH JUDICIAL CIRCUIT
) CASE NO.: 2016-CP-11-0806

TRANSCRIPT OF RECORD

— St et

FEBRUARY 21, 2018
SPARTANBURG; SOUTH CAROLINA

BEFORE THE HONORABLE MICHAEL G. NETTLES

APPEARANCES:

VALERIE GIOVANOLI, ASSISTANT ATTORNEY GENERAL

COLUMBIA, SOUTH CAROLINA

ATTORNEY FOR THE STATE

RODNEY W. RICHEY, ESQUIRE

SPARTANBURG, SOUTH CAROLINA

ATTORNEY FOR THE APPLICANT

SHIRLEY BROOM
16™ Circuit Court Reporter
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WITNESSES: DIRECT CROSS
MARCUS WILLIS THAMES

By Mr. Richey 9

By Ms. Giovanoli 17
TRACY RACINE )

By Mr. Richey 24 _

By Ms. Giovanoli 30

RE-DIRECT RE-CROSS

41



(NO EXHIBITS)

E-X-H-I-B-I-T-S

DESCRIPTION

EVD.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT - Yes, ﬁa'am.

MS. GIOVANOLI r'May it_please the Court.

‘This is Marcus Thames versus The State of South
Carolina, Docket Number 2016-CP-11-0806. We're before the
Courf on an application for Post-Conviction relief filed
Decembef 6th, 2016. Applicant Qas indicted in August of
2016 for two counts of grand larceny and two counts of
burglary éecond degree. Tracy Racine represented applicant
and on-August -- QOctober 10th, 2016 applicant appeared
before The Honorable Roger L. Couch. Applicant pled guilty
as indicted to all charges. Judge Couch sentenced
applicant to incarceration for ten years for each count of
grand larceny and fifteen years for one count of burglary
second .degree to run concurrently . and a consecutive
sentence of fifteen years suspended upon thé service of
five 'years probatioﬁ for the second burgiary charge. These
are all to have run consecutive to a North Carolina
se‘ntehce he wWas serving at the time. Applicant did not
appeal his convictioﬂs or his sentences, but he
subséquently filed an application for Post-Conviction
relief alleging ineffective assistance of counsel,
specifically that he says the evidence shown fqr two of the
charges did not support a conviction withAthe time he was
giveﬁ, that his lawyer withheld information, that he was

told he would be given credit in his plea agreement and
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that -- then some allegations.regarding the evidence, the
store cameras did not show he was involved in the
bﬁrglaries and also that his' lawyer told him that the
cameras did not work and that she would negotiate a better
plea and also that the State of South'Ca:olina served him
for the life sentence pursuant to the Section 17-25-45. I
believe he's referring to a life‘without -- a ﬁotice of
life without parole. !

| The State is present, and we're ready to proceed.
Applicant's aléo present and is represented by Mr. Rodney
Richey to whom I will hand it over.

THE COURT — All right. Before we get started, do
you pronounée your name Thames or Thames?

MR. THAMES - Thames. |

THE COURT - Oh, okay, very good. Nevef heard it
spélled —; that's the way it's spelled, but I've never
heard it pronounced that way.

All right, Mr. Richey, I'll be glad to hear from
you. I'm going to ask, if you could, to enumerate each
allegation of ineffectiveness and any other claims that you
might have that you plan on going forward with hefe today.

MR. .RICHEY - Thank you, Your Honor. Counsel for

the Attorney General'Svoffice, she 6utlined the majority of.

|the issues. In terms of the serve with life sentence, it's

-- it's going to be -- Mr. Thames' issue was that was used
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to coerce his guilty plea. Heé was not advised by the
evidence -~ and the way -- she framed‘the issues correctly.
I think we might samesthem differently. Like when she said
that the lawyer withheld iﬂformation from him pertaining to
the case, that's an issue we'fe going to proceed on, so}\
Your Honor, I think she outlined them and ---
THE COURT -.I want you to do it. I want you to
tell me what you --—- _ '
MR. RICHEY - Okay;
THE COURT - --—- What'you'plan on going forward
with. |
i MR. RICHEY - Okay; Okay. We are}gding forward
on (1), that the guilty plea was no£ free and voluntarily,
because the life sentence Wés induced to get the guilty
plea, and, (2), that,thé lawyef misadvised him or
mischaracterized the evidence against him in the casé, {(3),
that pursuant to theée agreement to induce the plea, he wés
offered credit for time that he had seg;ed, which he did
not get, (4), is that ---
THE COURT - Time served for a North Carolina
sentence? |
MR. RICHE? - He>had seived some of the time on
this charge in North Carolina. He was in North Carolina

serving time for another charge. He was subsequently

received (sic) a warrant for. the assault charge while he

45
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was -incarcerated in North Carolina, and he was informed
that he would receive the time that he was in North
Carolina as credit against the assault charge.

THE COURT - .Well, let me ask you this, and I'm

asking out of pure ignorance, but isn't the issue with

regard to time served somethihg that?é handled
administratively as opposed td Post-Conviction relief? I'm
asking. |

MR. RICHEY - We're -- we're not saying that --
for this purpose we're not saying that we're asking the
Court to give ﬁs that time credit. We're saying —

THE COURT - You're jusf saying that he was
misinformed of === |

MR. RICHEY - The totality and -——-

THE COURT - Right, okay.

MR. RICHEY - --— that was one of the things that
induced the plea. /

THE  COURT - All right. What -- was this -- did I
understand it correctly that this was a negotiated plea?

MR. RICHEY - Yes, sir.

THE COURT - And‘was that a part of.the
negotiation that was put oﬁ the record that ge receive time
served?

MR. RICHEY - No, sir. There was some argument

about it on the record, but I don't think it was part of

I




s
7

N

(

10

11

12

13
14
15
16
17
18
19
20
21
22
23

24

the negotiations. I think that was talk between him and
the lawyer and that's his poesition.

THE COURT - Okay. All right.

MR. RICHEY - We're ready to go forward, Your
Honor.

THE COURT - All right, you may call your first
witness.

MR. RICHEY - We call Mr. Thames.

¢ THE COURT - Mr. Thames, please come forward, and

I'ﬁ going to ask you if you could to place your left hand
on the Bible -- let's come this way oﬁer here —— and I'm’
going to allow you to put yoﬁr paperwork down and stand
right there and place your left hand on the Bible. Raise
yoﬁr right hand as I administer the oath.

MARCUS WILLIS THAMES, AFTER BEING FIRST DULY

SWORN, TESTIFIES AS FOLLOWS -

THE COURT - All right, I'm going to ask you if
you could to6 have a seat in that witness éhair. . Pull up
real close to that hicrophone and I'm going to ask that you
speak slowly, clearly and loudly in order that we can hear
everything thatiyou have to say and let's start with your
full name and spell that last one for us.

MR. THAMES - Marcus Thames, last name, Thames, T-

h-a-m-e-s.

‘DIRECT EXAMINATION
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BY MR. RICHEY -

Q
A

©

o]

Q

A

Marcus, are you currently incarcerated right now?

Yes, sir.

And where are you incarcerated?

In Kershaw Correctional.

And for what charges?

Second degree burglafy and grand larqeny.

What type of sentence did you receive?

‘Fifteen years and also another fifteen years suspended

to five years probation and two ten years to run concurrent

with the fifteen years.

Q And who represented you on thbse-charges?

A Tracy Racine. - \

0 And -- and did you have a trial or did you plead
guilty?

§:Y I pled guilty.

Q- Okay. Did you want a tfial atvany pbint in this case?
A Yes, sir.

Q And did you discuss that with your lawyer?

A Yes, sir. | |

Q And did\she tell you it would be in your best interest

not to have a trial?

A

Yes, sir.
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MARCUS WILLIS THAMES - DIRECT BY MR. RICHEY ' 10

Q Okay. And let's go to the issues here that we have

with the Court. It is your poSitiOn your gquilt plea was
not vbluntary. Correcf?

A Yés;

0 And can‘you tell me why you believe that youf plea was
not voluntary? |

A It's because when I was taking the plea, she told me
that I can either go against one life sentence or I can gd
against two life sentences or I can win both cases and go
home, but she said because of my.record; that it wouldn't
be advised, that she wouldn’t advise it, that I would go
against it, but it was not the fact'that I was gquilty or
not, it was the fact that my record ===

Q Didn't --- go ahead. I'm sorry. Excuse me.

A And I felt iike'that wasn't enough, and I felt like
going with that lawyer that I cbuldn't win.

Q Did she ever explain was this life sentence legitimate
base on the law o6f your case? Did y'all discuss thét?

A Yes, when I looked it -- when I looked it up that one

of the charges was conspiracy of armed robbery and it

wasn't cl?ssified as a most serious offense. \ i
Q. “So you pled -- so did you’believé that the life
sentence affected your ability to whether you were going to
piead guilty or not? |

A Yes.
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MARCUS WILLIS THAMES - DIRECT BY MR. RICHEY 11

Q Okay. Also, in terms about the evidence in the case,
do you believe that you were fully advised of the evidence
against you in this case? |

A No, sir.

Q And what ---

A No, sir.
Q What evidence were you not advised of?
A Well, one evidence was —- because 1 had two co-

defehdants, and one of the evidence was the cameras did not
even work in one of the stores.
Q Well, hold —- let's go back. This was -- this was two

burglaries. Correct?

A Right. , o \
Q Okay. And -- and what stores were they in?
A Michael Kors Stoie and Bose Outlet store.

Q Is that what's called the "Yellow Mall" up here?

A Yes, sir. ’

Q It's right on the state line. Is that correct? Well,
close to it.'lIt‘s up in Gaffney. Right?

A Yes, sir.

Q Okay. And this was out of the sequence of those

stores and a store over in North Carolina. Is that

correct? !

A Right.
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MARCUSvWiLLIS THAMES - DIRECT BY MR. RICHEY ‘ 12
Q Okay. And -- and so you're saying that in the store
one of the cameras -- go ahead.

A They said, um, the DA -- I didn't even notice until we

were taking the plga, the DA stated‘that the cameras in the
Bose Outlet Stores did not work, and that they could not
see anyone clearly, and then the Michael KQrs Storeiwas
based on one blaék.hale and one white male, but they had
gave —- they'authoriiea that Sergeant Blatten (phonetic)
said he saw three biack males inside the store, and that
was the reason why the case was even placed against us.

Q  Let's talk about the second case. Same case,- this
evidence, did you =~ did you know this evidence at the time
you pled gﬁilty?

A No, I did not.

é» I meén beforé yoﬁ pled guilty, did you know the
descriptions of the people there? |

A No, I did not.

0 You didn't go over that discovery with your lawyer?
A No.
0 You have that discovery now.

Yes.

o

0 And so when you got it and you went to jail, is it
your testimony you read it then?

A Yes.
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MARCUS WILLIS THAMES - DIRECT BY MR. RICHEY _ 13

0] Okay. So f"'SO; at no point did your lawyer sit down
with you and tell ydu what the evidence was?

A No.

Q Okay. Y'all had no discussioﬁs about it.

A Not about that one, no.’

Q How many times\did you talk to your lawyer?
A ‘Tﬁree times. I believe three times.

Q Three times? And in those three times, did she have
the discbvery dr no?

A Yes, the second time she had the discovery.

o And did she go over it with you?

A She went over it briefly, but the whole =- the whole =
-« it was not like == it was like basically she went over
it, but she didn't go over it in enough like to do ény type
of internal investigétion like, uh, this is whatbl see
wrong and fhis is whét I see, I can help you with -- this
is’what -- it was basically, uh, she —{'the DA has you and
I don't bélieve you can win. It was not no, uh, how you
can fight this, how you can win or‘nothing like that.

Q Well, let me ask you this now. You'said she went over
the discovery. Right?

A Yes, sir, yes.

0 And when she went over thé discovery, what did she

talk about?
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MARCUS WILLIS THAMEg - DIRECT BY MR..RICHEY’ : 14

-

A She over text messages and pictures that we had in the
motion of discovery from my cel% phone and from North
Carolina.

Q So she physically had the discovery with her?

A Yes- |

0 \Okay, and you didn't have a copy.

A No.

Q So she went through the pages with you of the .
discovéry. Is that ——- s '

A Yes.

0 Was any of those pages different than your
recollection Qf-what you have now?

A Yes, the one with the Boée‘Outlet Store, it ne#er said
nothing in the Bose Outlet Store that I was involved in
anything, aﬁd -- but Qhen we'ﬁent to the DA —-- went in
front of the DA for the plea hearing, I was wondering, I
was like why am I even_invoived in thié, like - this store,
and it doesn't have any evidence at all, but she had told
me, she like, uh, if you —-Aif you win against one store
you still}have a life sentence on the other store.

Q Well, -- well -- at the time of the plea did you feel
you were not gﬁilty? |

A Right. .

0 Okay. You did go’in front of the judge. Right?

A Yes.
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|MARCUS WILLIS THAMES - DIRECT BY MR. RICHEY 15

o) And you answered all the judges' quéstions about the
plea, if -- what you wanted to do and all that. Correct?
A Yes, sir,

Q And -- and you agreed to this negotiated sentence. 1Is
that correct?

A Yes, sir.

Q And can you tell me why you would not éxpress your
innocence at that péint?

A“ Because I.felt like she had my best interest and there
was several cases —-- I mean seve;al,écenarios that I felt
.like that was going to help me, like for (1), where she
said I wouldn't have to pay restitutioﬁ, (2), she séid that
I will gét my time crédited, and, k3), she said that, uh;
that I would be a non—violgnf, which none of the -~ none of
that I received at all,.aﬁd I know it wasn't written on
paper, but I had believed that I would get it, and I had
spoke to her, and I was like, why am T -- I spoke to in her
ear when we was there, and I was like why didn't I get nmy
credit. She was\like, uh, the judge didn't allow you to
get it, but it was the main reasons Why I even toock the
plea, because I felt like she's 1ike; you can't win the
case buf, sure, you'll get out in this amount of time, but
T didﬁ't receive anything that was promised. |

Q So ——-

THE COURT - When is your release date?
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MARCUS WILLIS THAMES - DIRECT BY MR. RICHEY . . 16

MR. THAMES - 2026.
Q And so you're séying the inducement of the non-violent

time credit, credit for time in.North Carolina and not
» ,

|paying restitution.. S ~

A Right.

Q And all three of those did not happen.

1A No,; did not.

Q You paid'forty—scmething‘thousand in restitution. -
A . Right.
0 Did you request that she file any kind of motion after

[

the plea in terms of these issues?
A No.

o) bid you‘talk to her afterwards?
A No. |
Q Did you -- you didn;t Have any commuﬁica;ion from the
time you walked out of the courtroom to -now Qith your
laQyér. | /

A/ I do not believe so. ;I-dpn't think éo;

Qo You didn't write her or énything and say, hey, whét
about all this stuff? | |
A No.

Q Can you tell me why ;— whY'you wouldh't do that?

A Because at first I wasn't going to do anything at all,

‘but a family member_fold me that you need to file for a

PCR. I had -- I had no knowledge of nothing of that and
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| MARCUS WILLISATHAMES - CROSS BY MS. GIOVANOLI 17

she was like, uh, you need to file for a PCR and'I went
about it'and started going to the law library and started
looking up things and casesiand‘things and I came up with-
all the things I could govbéck on. '
Q So at this point you believed'it to be in your best
interest to go back and face these sentences.
A Yes. |

MR. RICHEY - Okay, thank-you. Answer any
question of the Attornéy General.

THE COURT - Ms. Giovanoli.

MS. GIOVANOLI - Thank you.

Good morﬁing, Mr. Thames.

MR. THAMES = Good morning.

CROSS EXAMINATION

BY MS. GIOVANOLI -

Q  So you were talking about the‘discovery in your direct
testimony;.and.you've gotten a chance to review all
discovery at this point.

A. " Yes, ma‘tam.

0 Okay, so let's -- let's briefly talk about that. So -

A Well, except —— I'm .sorry.
Yes?
A Except for like videos and CDs and pictures, some of

the pictures.
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MARCUS WILLIS THAMES - CROSS BY MS. GIOVANOLI B | 18
Q Okay. So but you know' that there were surveillance
videos.

A Yes.

/

Q Okay. And the Michael Kors Store‘was robbed about
1:40 a.m. You're aware of that. Right? |

A Yes. :

Q And then the Bose Store was robbed aboﬁt 2:00 a.m.

You're ware of that. Right?

A Yes, ma'am.
_Q And they're in the same outlet center. Correct?

A Yes.

Q Okay.. And whenever they were able to search your car,

they found two ipods.that the‘Bose’Store sold. Is that
correct? | |

A It's not my car. It was renfea -—- it was rent -- we
were driving a car, but it was not my car.

Q Okay, and who was it rented? - (sic)

A It was rented to - I th't know his name, but it

wasn't rented to me, but they saidjin the transcript that
it was rented to me, but it wasn't.

Q Okay. And you also had photos in your phone of you
holding box cutters, bolt cutters, excuse me. Is that
correct? 1Is that correctf

A No. o .
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MARCUS WILLIS THAMES - CROSS BY MS. GIOVANOLI 19

Q So there's -- in the discovery there's no photos of
you hoiding bolt cutters.

A You said from my phone.

Q Well, pictures of &ou holding bolt cutters.

A Not from my phone.

0 Okay, but in your discovery;

A . In my discovery, yeah,'there's gicturés, but that's

~

not in -- they saying that it was me, but I'm saying that

it -- I'm not ——- it wasn't me.

Q So you're claiming that the photos are not you. )

A Yes. | .
Q Do you have the photos with you today?

A Yes. “ |

Q Okay, can we see them? I

A No, I don't — they're in the other room. /

Q - Okay, so ==

A Page 104 and page 28.

Q QOkay, so at the time of fhe plea whéenever thé.
solic;tér was réciting the facts;and said there were phétos
of you with bolt cutters, you agreed with those facts,
didn't you?

A Yes.

0 . Well, why didn't you agfee with them at the time of

the plea?
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MARCUS WILLIS THAMES - CROSS BY MS. GIOVANOLI . : 20

!

A . Because I -- my whole mind -- my whole mindset was

coming comeQ',That was my.who;e.mindset of a life sentence

1

being placed -against me. I don't even know -- I know I was
thinking ¢learly but not thinking clearly at the time and
having a lawyer who told me that she couldn't win whether

we go to trial or anything -- it was like a robot up there,

Jjust saying; just answer no, answer Yes to this and get it

N

over with, and that's my whole Mindset, was get up out of
here, get this plea, 'I'll come home eventually.

Q Solit's fair to éay that you'd rather'have takeﬁ
fifteen years over a life sentence. |

A ) Yes.

0 Okay, and at any point.in time when you felt like a
iawyer'waén't fighting for’yéu, did you ever try to hire
another lawyer? | M

A I‘couldn‘t.

Q Did you ever try to move to relieve your lawyer?
A No.
Q = And also the -~ the -- in the discovery there was .

photos on YOur phone of Michael Kors merchandise that you
were attempting to sell. Isn't that correct?

A YeS, ma'am. |

0 -And that included watches and handbagé, all Michael
Kors. 1Is that corfect?' |

A . Yes, ma'am.
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MARCUS WILLIS THAMES - CROSS BY MS. GIOVANOLI - 21

Q During the plea) did you tell the truth?

A . Yes.

Q Okay; And so whenevertthe Couft asked you if any
promises were made, you told them that there were no
promises made to you, ---

A Yes. |

Q - other thaﬁ the negotiated séntenée.

A I did'ééy that.

Q Okay. ‘And,.uﬁ, I‘m-éoing to refet to for the Cohrt{s
convenience on page 21‘and~22, there Was actually some

discussion about receiving credit for your North Carolina

time.

A Yés. )

Q0  Isn't that correct? Doyyou rememger it? .
A Yes, ma'am. |

~

Q And you remember that the solicitor said that you wefe
not entitled to it? |

A Yes, I —- then right then I “spoke toAher, Ms. Raciné,
in hef ear and ijés like,-I thought you said that I would
be allowed to receive that, and she said it's no, the judge
said no. |

0 And today your testimony is that'that\is the reasoh
why you pled guilty. Is it.not?

A That's one of the reasons.
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Q Okay, so why didnif you stdp'the Court proceedings and
ask to withdraw your plea?
A I take it back to the~fact!that”of I'm not getting a

life senténce. That was .the whole fact.

Q- Okay. What were you arrested in North Cérolina,for?
A For breaking and eﬁtering.

0 -In where?

A Into,‘um,»outlet mali.

Q A Michael Kors gtore. -

A Yes. That was the wholé ratter of they saying that

these cases are similar.’

Q  Okay, and in 2005 you had a conviction for four counts

, )
of robbery with a dangerous .weapon?

A YeS} ma'tam. S o -

Q And in 2016 yéu,had a conviction:for common-law
robbery and'conspiracy to commit armed robbery?

A Yes, ma‘am.”

Q K lA’nd in 2015 yoﬁ had a 'COIi"ViCti’Q"l"l for breaking and
;hteringland a felony-larceny?

A fes, ma‘am. ‘ SR T .

W

0 And in 2016 you had a conviction for breaking and

entering times two, larceny after breaking times two and a

possession of a firearm by a felon?

A Yes, ma'am.
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MARCUS WILLIS

MS.

THAMES - CROSS BY MS. GIOVANOLI

GIOVANOLI - All right, .I have nothing

furthei, "Thank you very much.

THE

- MS.

THE

forwardt You‘

there; Watch

COURT - Any re-direct?

RICHEY - No, sir.

CQURT - You may step down, Mr. Thames.

‘you may call your next‘witness;

/ .

RICHEY - We call Ms. Tracy Racine?.

COURT - Racine.

RICﬁEY - Racine.
RACINE - Racine.
COURT - Ms. Racine, if yoﬁ could please
cah set your péberwork}down. Take your

your step. Place your left hand on the

and raise your righf hand as I administén the oath.

.'TRACY-RACINE, AFTER BEING FIRST DULY SWORN,

’
\

TESTIFIES AS FOLLOWS -

23

come
time

Bible

THE COURT - All right, have a seat in the witness

chair and pull up real close to that microphone and speak

loudly, clearly and slowly, and let's start with your full

name and spell that last one for us. You can spell the

first one, too.

q ‘ ~ MS. RACINE - Tracy Racine, T-r-a-c-y R-a-c-i-n-e.

THE

COURT - Very good.

Yes, sir..

MR.

RICHEY - Thank you, Your Honor.
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TRACY RACINE - DIRECT BY MR. RICHEY - Ry

DIRECT EXAMINATION

BY MR. RICHEY -
Q Ma'am, do you recall representing Marcus'Thameé? Do

you remember that representation?

A Yes.

Q And were you retainédAor appoinféd to represent him?
A I was'appointed;

Q Okay.' And you've beenyin the courtroom and yoﬁ've

heérd his testimony, éé I want to gdifhrough these issues
with you. Okay?

L Okay. |

Q You heard Mr. Thames state that he was innocent of .
these charges, not guilty, . innocent.

A ' Yes.

0] And did he e#press that to you?

A ’ He nevér really said he wasn't guilty or he was
guilty.‘>I uéually don't:ask.ﬁy clients that. I don'‘t’
really want to know. If they want to plead, they blead.
If they tel}'me they're guilty, then it opens itself up to
other issues potentially testi;ying,at trial, so I just --
I tell the facts and say, you decide what you want to do
and we'll‘do it. | | J

0 " But did he ever express to you, ‘I want a jury trial, I

do not want to plead guiltY?
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TRACY RACINE - DIRECT BY MR. RICHEY

A I'm sure when we first talked at some point that might

have come up, and then the solicitor served him with notice

of life and tﬁen we'had a conversatibn about what that
would mean, --- | H

Q = Okay. -

A ——= asdfar as‘taking it té a jury trial.

0  2nd did you -- did you talk to him about the State's

chances or ability to get that life sentence?

A I did.
Q And from your review of the evidence in the case, .do
you believe the —- did the State have -- was the evidence

there to get a life sentence?

A _Yes.

Q Okay. Well, so, you ;—'Mr; Thames_decided'to plead

guilty. Correct? B N
A . Yes.
Q Okay. During your discussions with him -- he

testified that you came and saw him and you had the
discovery with you. Corréct?

A Yes.

0 And did you-—; tell m§,>did you go over all tﬁat
discovéry with himvin detail or ——- | |

A Oh, ves, I let him see everythinq that was in my file.
We went over éGery sheet of paper'I_had; I had some disks

and T sent -- you know, let's look at these disks if you
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TRACY RACINE - DIRECT BY MR. RICHEY .- . . 26]

want to look at the disks, and I can't remember if he

wanted to iook at all of them,or‘not,Abut I made it

available to him just like I do évery defendant.

0 Okay; so you éhared them'with him. Did‘ﬁe actually
get a copy of the sﬁhff from you, or did you share it with
him?: p ’
A I think I.lefi a copy with him.  That's what I usually
do. It's been a.couple of years, so I éan‘t'say fér.
certain, but i usually make 4—.when I print mine, i just go

ahead and make a second copy for my clients and take it

with me and give him to them so they can review it.

¢

Q ~ So he was -- he was in jail at this time?
A  Yes. ‘
1©@  Okay. And there was some point -- there was some bf

this case you had fo wait forvthem to get backkfrom North:
Carolina andball that. 1Is thét correct dr.—— you got it
after he was brought back to South Carolina. -

A I got it after he was brought back.

Q: - During your discussions with him prior to the pléa,
did -- did you evér.tell'him one of these three things,
that»the charge‘would be non—violent, thatvhe would get
credit. for time in quth Cérolina and fhat he wquld nét
have to pay the forty-one thousénd dollars:féstifution?

A No. The burglary_ché;ges afe‘violent. The laréeny

charges were non-violent, but the burglary charges were,
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TRACY RACINE — DIRECT BY MR. RICHEY | | 27

anq that was'gigo on the sentencing sheef that we went over
before he signed up to'plead; Also, I went ovef the
restituﬁidn amdunt with him, and he signed a restitufion
Order beférefthé plea, so he knéw there was restitution;
That was the reason for the second fifteen year sentence‘
suspended to five years’probation, and'with regard to any
credit for timé served, the Standard answer I give all my
clients is} you know, it's up to SCDC. Once you getvdown
there, they will get any_information about tﬁe‘time you -
served on thesevwarrants,_and they will be the oneé that
will calculate whatevé£ time you're éntitled to, and
they'li calculate that as far és_your release date goes.

Q .No, did y;ail have”any discussions aboﬁt_the time he
spent in North Carolina at all? Did y'all have any
discussions‘aboﬁt that? | (: .
A Nop,thaffi recail, no.

0 In terms of the camera surveillance in the stores, do
you recall whether one store did not ha'\}e surveillance?

A'r I think that the Bose Store may have had'some:préplems
with theirbsﬁrveillance.“ I can't rémember if it didn't
work exactly -- ‘I think it was grainy at best, but with
regard to that, there was othér'é§iden¢e tying him to that
breakrin thét I felt evenvif they didn't have a specific
bicture of him, I felt like~there was.enough evidence to

tie him to that.
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TRACY RACINE - DIRECT BY MR. RICHEY . 28
Q And what evidence -- do you recall what that evidence
was? '

A Well, in his phoné'that was subpoehaed, there was a

texf message at 2:25 a.m. that was sent that said‘the Bose
Store didn't have what you were looking for, I'll see if

the next store I go to does.

Q - And that was a text message from —--

A It was a 2:25 a.m. téxt‘messége, yes.

Q From who to who? |

A It was in his text meséaQes_én his phbne.
Q Oh, okéy, from him; ’

A . I don't remember who it was to. Yeah. And also the =
- thefe Qere two ipads Qr‘ipods that were stolén in that
robbery that were found withhhim.a‘week or:sﬁ'later when he
was arrgsted in Mebane. = -

Q Do ‘you -- did you -- when you talked to'him about this

plea, did you feel like he was coerced in any way to plead

guilty by this life sentence or was it based on the

evidence or was it because he felt he -- the inducement wés

the life senténcé?

A I don't feel like he Was coefced or ‘any ‘reason. I
just -= I explained to himflike I do all ﬁy'élients who are
facing life,'you'know; sbefs goihg to have two shots at |
you. She can try you first éff 6n thé Bose;-second off on

the Michael Kors and if she gets a conviction on either
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TRACY RACINE - DIRECT BY MR. RICHEY ' 29

one, it's an autdmatic life sentence, and( you'know, with
that I 1et my clients decidé. You know, it;s their lives,
they're the onés that have to deal with the conseqﬁences;
You kﬁow, I go home at the end of‘the day; and,.you know,
it's -- I waﬁt-them to decide what's best for them.

MR. RiCHEY‘— One moment, Your Honor;

(WHEREUPON, DISCUSSION IS HELD BETWEEN MR. RICHEY

|AND MR. THAMES OUT OF THE HEARING OF EVERYONE WHICH WAS NOT

REPORTED. )
Q Do you knoé if there?s any e?idence as Mr..Thames
outlined in the initial report Qhether there was'two black .
guys and one white inVolvedtin'the burglary of the store?
Do youurecall-any of that infbrmation?
A I don‘t_reqall races:gt'all. There was.just video of
the -- if you're talking aboﬁt Michael'Kors, there was the
video-of the bréak—in'and,when_Mr; Thames was arrested on
the Crime in Mebane he was wearing the exact same clothing
that .the inc»ivi'viduaﬁl was wearing in the Michael Kors break-
in alsof

MR. RICHEY - No other queétions.

THE COURT - Yes,bma'am.

MS. GIOVANOLI —.‘Thank you.

CROSS EXAMINATION -

BY MS. GIOVANOLI -
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TRACY RACINE - CROSS BY MS. GIOVANOLI. - ’ 30
Q Just as by way of background, how long have you been

practicing criminal law?

A Probably about seven years.

0 And do you practice criminal léw exclusively?

A I do.

Q And you were appointed to thisicase but, um; not -
hired.

A  Yes, appointed.

Q And you received all discovery from the State.
Correct?
A ~Yes.

Q And you reviewed every bit of it with‘the\applicant;.

Correct?
N\
A Yes.
Q Aﬁd that_W?s prior to him pleading guilty.
A Yes. | K
Q And you actually negotiated this sentence on behalf of
the applicant. Coérrect? |
A Yes.
Q When you got.served or your client got served‘with the

notice of lifé withoﬁt parole, did you research his
criminal history? |

A I did. |

0 And you determined that that notice was lawful?

A Yes. /

69



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

) . , ' !
TRACY RACINE - CROSS BY MS. GiOVANOLI 31

. : \
Q As far as the number of meetings, do you recall

appro;imately how many'timés\you met him?

A About three times.

0] The North Caro;ina thing, did he ever -- did you ever
have a discussion Qith him in which he expressed that that
was really important that he receive time -- cre?it for the
time he served in North Caroliﬁa?

A Not that I recali, no.

Q And I believe it was in your direct téstimony, but you
never promised him that hé was going to get credit for time
he was serving in North’Carolina.

A No, I never promised, no.\

Q And after the plea, did he eﬁer méntion anything to
you about, hey, what about that promise you made me about -
North'Carolina'credit?

A I don't think we spoke éfter tﬂe plea.

Q Did he'séy\anything during the plea to you?

A Not that I réCall.\

Q There was a little bit of discussion you brought up

that there were two ipods that were found with him. They

were in his car or on him?

A In the car.
Q And the car, is it your understanding that was rented
to him?
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TRACY RACINE - CROSS BY MS. GIOVANOLI | : 32

A That I don't recall. I know he was in the car. It~

was a car hé was in, and I don't know who rented it.

Q ' Okay. Um, ---

MS. GIOVANOLI - Okay, I have no further
questions. Thank you very much“

THE COURT - Any re-direct?

MR; RICHEY - No other questioﬁs.

THE COURT - You méy step down.

MS. RACINE —'Thank you.

THE COURT - Any objection to Ms. Racine being
excused? | |

MS. GIOVANOLI - Not from the State, Your Honor.

MR. RICHEY - None.

“THE COURT - You're welcome to stay, but you are
free to leave if you would like.

MS. RACINE - dkay, thank you.

THE COURT.- You may call ---

MR. RICHEY - That's all, Your Hopoi.

THE COURT - All right. Anything additional from
the State?

MS. GIOVANOLI - Nothing further.

THE COURT - All right. Be glad to hear from yoﬁ,
Mr. Richey.

MR. RICHEY - Thank you, Your Honor. May it

please the Court, Your Honor.
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I think that Mr. Thaﬁes testified that he
believed that his plea was involuntary. It's his position
that counsel advised hiﬁ that he would receive a non-
violent sentence. I know counsel testified that the
larceny was non-violent. He also testified that he thought
he would get time credit and that the restifution he
wouldn't have to pay. Now, I understand that he did get a
suspended sentence to probation, but that was his belief,
the inducement for ﬁim to plead guilty. He testified that
he did not -- that counsel did not go over the discovery in
great detail with him and that he did not receive a copy of
the discovery. I think counsel testified that that was the
normal practice, but it's his positioﬁ that had he had that
information, he would havé gone to trial. That's his
position,;Youf Honor. Thank you.

THE COURT - Yes, ma‘'am, Ms. Giovanoli?

MS. GIOVANOLI - Thank you, Your Honor.

I think this is just a typical buyer's remdrse
PCR. I think the testimony's pretty clear that it was a
negotiated sentence. It was Mr. Thames' decision and his
decision alone based on sound advice from counsel. Mr.
Thames did not offer any evidence to show that her advice
was unreasonable. As far as the life without parole
notice, according to information I have, it was lawful and

applicant hasn't presented any evidence to show that it was
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not lawful or it was used in a way to coerce his plea and

essentially it boiled down to fifteen years of active

prison time versus a life sentence. The evidence was

loverwhelming against him. Ms. Racine testified that she

reviewed all of the discovery with him before‘he made the
decision to plead guilty. I think the applicant's failed
to prove both that his plea was involuntary. The record
alone supports that his plea was very‘muCh vpluntary as
well as the testimony presented here today, and he's failed
to prove that Ms. Racine.waS'deficient in any way, that her
advice Qas unreésonable,Aand it would be unreaSonable'to
think:that he =- absent any ailegedideficiencies on the '
part of counsel that he wéuld go back and face these
charges and proceed to a jury triél facing life without
parole. So we request thét you deny and dismiss this
appiication; |

THE COURT - Bear with me while I make reference
to the plea transéript. .

(WHEREUPON, BRIEF PAUSE TAKEN)

THE COURT - Ms. Giovanoli, I'm going to ask £hat_
you p}epare an Order denying the application'for‘Post-
Conviction relief, and most-importantly,.the plea
transcript addresses all the issues set forth in the

application. - There's no question but that at the plea the

questions were asked whether or not anybody put any
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pressure on him to enter into this plea; he indicated that
they did not.' He indicated that he was satisfied with his
lawyer. We've heard testimony from Ms. Racine, and I
believe her in that she eéplained that some of the charges
were Vviolent, some were non—vio}ent, and that's |
corroborated when you iook ét thé sentencing sheets and
they -- actually in the writing itself indicate which ones
are violent and which ones are not. With regard to -the
resfitution Order, Ms. Racine indicatéd that there was in-
depth discussion with regard tbxthat. Not only was there
in—depth'discussioﬁj he signed a restitution Order which
would seem Fo indicate that he understood that at the time.
I've heard the testimony with regard to Ms. Racine
concerning the discovery. I do indeed find‘that she
gathered all the discovery and went ?ver it with the
defendant, but more-over, evén if that had not taken place,
the plea transcript addresses those issues. He admitted
that he was guilty of it, 'a'l"ld the evidence that's set forth
-in the faéts réndered at the plea agreement are indeed
o&erwhelming,‘particularly the text messages and the facts

\

and circumstances around the burglaries themselves.- This

indeed was a negotiated sentence. .I specificaily find that
under these circumstances, the life sentence was a valid

option for the State if they elected to go forward with

that, and I know that the applicant seems to indicate that
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the life sentence was used to coerce him into entering the
plea, but.it would be ineffective for Ms. Racine not to go
over ghose issues, because had they gone forward, he needs
to be aware of the fact that if he Qas convicted, there's a
good chance that he'w0uld get life imprisonment. . In order
for him to enter'a valid plea, that option has to be
discussed with the applicant and indeéd was. I'm going to
ask that -- I.specifically find that the plea was
voluntary. I specifically‘find that the deféndant was
informed that some of the chsrges were violent, some were
non-violent. I specifically.find that Ms. Racine explained
that she Could not, and to some extent; the Judge couldnft
defermine'whethef or not time was to be given. Those are
matters to be determined by ths department of cqrrections,_
and if tﬁere's a problem with that, you can pursue that
through the adminiStratiﬁe_channels and the adminisfrative
court. I do ipdeed find -- specifically find that
discovery was gathered and it was vr'e"\i'ie’wed‘ with the
applicant, and based on all these things I deny the
application for Post-Conviction relief.

Good luck to you, Mr. Thames;

(END OF TRANSCRIPT)
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STATE OF SOUTH CAROLINA _ IN THE COURT OF COMMON PLEAS
COUNTY OF CHEROKEE SEVENTH JUDICIAL CIRCUIT

Marcus Willis Thames, #223272, - 2016-CP-11-0806 o =8N o
: ‘ b= ¢ B~ :‘?1
Applicant, 12 ; =
ORDER OF DISMISSAL & ; =
V. WITH PREJUDICE = 9 5
x> = &
State of South Carolina, S o _{‘
m & »
Respondent. @«

This matter comes before this Court by way of an application for post-conviction relief (PCR)
filed by Marcus Willis Tﬁames (Applicant) on December 6,2016. The State (Respondent) made its
return requesting an evidentiary hearing \be_ held. An evidentiary hearing into the rﬁatter was

~ convened on February 21,2018 at the S;;artanburg County-Courthouse. Applicant was present and
reprcsentéd by Rodney W. Richey, Esquire. Valex;ie Garcia'Giovano_li, Esquire, of the Office of the
Attorney General represented Respondent.

At the hearing, Appiicant testified on his own behalf. Tracy Racine, Esquire, (Cpunsél) also
testified. This Court had before it a copy of the Cherokée County Clerk of Court records, Applicant’s
records from the South Carolina Department of Corrections, the plea transcript, the PCR application,
and Respondent‘é return.

PROCEDURAL HISTORY

Applicant is incarcerated with the South Carolina Department of Corrections pursuant to the
Cherokee County Clerk of Court’s orders of commitment. Applicant was indicted at the August
2016 term of the Chgrokee County Grand Jury fof two (2) counts of grand la_rcény (2016-GS-11-

01018, -01020) and two (2) counts of burglary, second degree (201 6-GS-11-01019, -01021). Tracy
Racine, Esquire, represented Applicant. On October 10, 2016, Applicant appeared before the
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Honorable Roger L. Couch. Applicant pled guilty as indicted to all charges. Judge Couch sentenced
Applicapt to incarcerétion for ten (IO) years for each count of grand'larceny, to run concurrently, and
fifteen (15) years for one count of burglary, second degree t§ run consecutive to the grand larceny
sentences. Judge Coucl_l also sentenced Applicant to fifteen (15) years’ imprisonment, suspended
upon the service of time served and five years’ probation, to be served consecutively to all other
sentences. Applicant did not appeal his convictions or sentences.
» ALLEGATIONS
In his application for. post-conviction relief, Applicant alleges that he is being held in

custody unlawfully for the following reasons:

1. Ineffective Assistance of Counsel

a. “The evidence shown for two of the charges did not support a
conviction with the time that was given.”

b. “My lawyer withheld information from me pertaining to the
case.” ‘

c. “She was incompetent I was told would be given credit in my
plea agreement”

d. “The store cameras did not show in anyway nor state evidence

~ that I was involved in the Boose outlet burglary.”
e. - “My lawyer told me the cameras did not work. She said she .

would negotiate a better plea but only insisted I take the plea
because of my record.”
f. “The State of South Carolina served me with a life sentence

pursuant to Section 17-25-45.”
At the start of the hearing, Applicant delineated the allegations he would be pursuing at the
hearing. Those allegations include: that his plea was involuntary because he was coerced into
pleading guilty by way of the notice of intent to seek life without parole (*LWOP”); Counsel
misadvised him to plead guilty; and Counsel promised him credit for time he was serving while

arrested in North Carolina and that promise induced his plea.

20f10



SUMMARY OF TESTIMONY AT PCR |
I. Applicant testified t§ the following:

Applicant testified he wanted a trial and he told Counsel that. Counsel’s response was
that trial was not in Applicani"s best interest. Applicant claimed his guilty plea was not
voluntary becahse Counsei told him he would be risking a life sentence because of his record and
advised him he should plead guilty. Applicant believed this advice was only based on his record
and not because he was actually guilty. Applicant further believes the LWOP notice was
unlawful because his prior conviction for conspiracy to comm,it armed robbery was not a “most-
serious” offense. Howé;/er, Applicanf admitted to having the following criminal convictions:
four counts of robbery with a dangerous weapon from 2005; common law robbery and
conspiracy to commit armed robbery frém 2010;>breaking and entering and felony larceny from
2015; and two Breaking and entering, two larceny after breaking, and possession of a weapon by
a felon from 2016, ; |

Applicant'testiﬁed the two burglary charges arose from two incidents: one occurring at
Michael Koré outlet store-and the other at the Bose outlet store. Applicant conceded the stores
were in the same shopping ce‘nter and the burglaries happened at 1:40 AM and 2:00 AM,
respectively. Applicant testified he did( not know until his guilty plea when the solicitor stated

-the cameras in the Bose store were not working, that there was not video evidence of that
burglary charge. Applicant claimed Cou;sel never reviewed the discovery involving the second
burglary. Agplicam testified Counsel met with him three times and at the second meeting she
only briefly reviewed his discovelfy from thé first burglary.

Applicant testified Counsel did not sufficiently investigate and did not express ahy

confidence in pursuing a jury trial for him. Applicant testified Counsel promised him a number
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of things in order to plead. He alleged Counsel promised he would not have to' pay restitution, he
would get credit for time he served in North Carolina and he would be pleading to only non- .
violent offenses. Applicant admitted he was arrested in North Carolina for the same thing,
burglarizing a Michael Kors store and that he was serving time in North Carolina for that charge.
Applicant also admitted that when he was arrested, two ipods that were of the type stolen from
the Bose store were found in the car he was in. However, he denied that the car was rented in his
name. Applicant admitted there were various photos in his cell phone of Michael Kors
merchandise he was attempting to sell.

Applicant admitted he never tried to contact Counsel afier the fxlea regarding the things he
was promised he would receive but did not. Applicant testified he was n§t going to do anything
about it, until a family mémber told him to file a PCR.

I1. Counsel testified to the following:

Cqunsel has been practicing crix'ﬁinal lawv exclusively for seven years. Counsel was
appointed to represent Applicant. Applicant never t\old her if he was or was not guilty and she did
not ask him. Counsel simply explained to Applicant the evidence against him, the cdnsequences he
faced, the likelihood of conviction, and his option to either pleéd guilty or go to trial. ‘Counsel
testified she told Applicant it was solely his decision on what to do. Counsel testified they may have
discussed trial in the beginning, but after the State served the LWOP notice, Applicant wanted to
plead guilty. - B}

Counsel testified she believes they met approximately three times and went over the
discovery in detail with Applicant. She reviewed each sheet of paper, éﬁoWed it to him and she
believed she provided him his own copies, but was not ‘absolutely sure. Itis her general practice to

provide her clients with their own copy. She also had evidence on discs, which she offered to let him'
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review, but could not recall if he actually reviewed them or not. Counsel also testified she went over
the violent and non-violent categorizﬁtion of his offenses and Applicant even signed the sentencing
sheets prior to the plea with the categorization annotated. Counsel also testified they discussed the
restitution and Applicant signed the restitution order prior to his guilty plea. ‘With regard t;) the
credit for timc; from his North Carolina sentence, she explained to };im that it was up to the South
Carolina Department of Correctiqns to determine what time he’s entitled to. Applicant neverﬁ
indicated that receiving credit for his NC time was of importance, nor did Counsel ever promise him
he would receive the credit.

Counsel recalléd the Bose storé cameras having problems, possibly producing a grainy video
in which you could not positively identify Applicant. However, she belieQed there was enough other
evidence to convict him of the Bose burgla;y too. That evidence included two ipod_s that had been
stolen from the Bose store found on Applicant at the time of his arrest,< Applicant wearing the same
clothes when he was caught burglarizing the Michael Kors in NC that he wore the night bof the instant
bur'glalries, the temporal proximity of the burglary at Michael kors and Bose, and a text found in h)is
phone shortly after the Bose burglary, at 2:25 AM, stating, “the Bose store didn’t ﬁa\)e what you
§vere looking for, maybe the next store will.”- | = |

Coux;Sel testified she did not coerce Applicant to plead guilty. Shé did not use the LWOP
notice to.threaten him, but rather explained to Applicant that the State could have two shots at trying
him on the two burglaries and both would give him a life sentence. Counsel reemphasized she
: élways tells her clients it is their décision because if is their lives and they are the o'ne who has to
serve the sentence, not Counsel. ,

- FINDINGS OF FACT AND CONCLUSIONS OF LAW

- This Court has had the opportunity to review the record in its entirety and has heard the
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testimony at the post-conviction relief hearing. This Court has had the opportunity to observe the
witnesses preseﬁted at the hearing, and has weighed their testimony and credibility accordingly.
Below are the f;ndings of fact and conclusions of law as required pursuant to S.C. Code Ann. §17-
27;80 (2017). Applicant has failed to prove by a preponderance of the evidence that Counsel was
deficient or thaf hé was prejudiced by any deficiency.
‘L. Ineffective Assistance of Coﬁnsel
Applicant alleges he received ineffective assistance of counsel. In a PCR action, “[t]he

burden of proof is on the applicant to prove his allegations by a preponderance of the evidence.”

Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002) (citing Rule 71.1(e), SCRCP).
Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant must prove
that "counsel's conduct so undermined the proper functioning of the adversarial process that the trial

(
cannot be relied upon as having produced a just result." Strickland v. Washington, 466 U.S. 668,

104 S.Ct. 2052, 2064 (1984); Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (198-5).A

The proper measure of performance is whether the attorney provided r\epresent‘ation witlﬁn
the range of compefenﬁe required in criminal cases.' Courts presume that counsel rendered adequate
assistance and made all significant dccisioné in the exercise of reasonable professional judgment.
Butler, Id. The Applicant must overcome this presumption to receive relief. Cherry v. State, 300
S.C. 115, 386 S.E.2d 624 (1989). First, the Applicant must prove that counsel's performance was
deficient. Under this prong, attorney performance is measured by its "reasonabler;ess' under
professional norms." Cherry, 300 S.C. at 117 (citing Strickland). Second, counsel's deficient

performance must have prejudiced the Applicant such that "there is a reasonable probability that, but

for counsel's unprofessional errors, the result of the proceeding would have been different." Cherry,

- 300 S.C. at 117-18. With respect to guilty plea counsel, Applicant must show that there is a
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reasonable probability that, but for counsel's alleged errors, he would not have pled guilty and would

have insisted on going to trial. Hill v, .Lockhart' 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).

~ Applicant also asserts his plea was involuntary because Counsel coerced hjm. The record
must estabiish the defendant had a full understandiné of the consequences of his piea and the charges
B against him, Dalton, 376 S.C. 138, 654 S.E.2d at 874 (citing Boykin v. Alabama, 395 U.S, 238,242
(1969)). A deféndant’s knowing and voluntary waiver of statutory or constitutional rights must be
established by a complete record, and “may be accomplished by colloquy between the court and
defendant, between the court and defendant's counsel, or both.” Roddy v. State, 339 SC 29, 34,528
- S.E.2d 418, 421 (2000) (citing State v. Ray; 310 S.C. 431, 437, 427 S.E.2d 171, 174 (1993)-).
Further, "[a] guilty 'pleg is a solemn, judicial admission of the truth of the charges” against the

applicant; thus, a criminal inmate's right to contest the validity of such a plea is usually, but not

- invariably, foreclosed. Dalton, 376 S.C. at 137-38, 654 S.E.2d at 874 (citing Blackledge v. Allison,

431 U.S. 63 (1977)). Therefore, admissions “made during a guilty plea should be considered
conf:luéive unless f{an apblicant] presents valid reasons why he should be allowed to depart from the
truth of his statements.” Id. (citing Crawfofd v. United States, 519 F.2d 347 (4th Cir. 1975);
Edmonds v. Lewis, 546 F.2d 566 (4th Cir. 1976)). “In considering an allegation on PCR that a guilty
plea was based on inaccurate advice of counsel, the‘ t?anscripf of the guilty plea hearing will be
considered to determine whether any possible error by counsel was' cured by the\iﬁfonnaﬁon
conveyed at the plea hearing.” Id. at 138-39, 654 S.E.2d at 874 (citing Wolfe v State, 326 S.C. 158,
165, 485 S.E.2d 367, 370 (1997)). - | |

In PCR cases, an applican; asserting a cqnstitutioh'al violation must frame thé issue as one of

ineffective aséistance of counsel. .Al—Shaba'zz v. State, 338 S.C. 354, 363-64, 527 S.E.2d 742, 747

(2000) (citations omitted). An applicant who pleads guilty on the advice of counsel may collaterally
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. attack the plea only by showing (1) counsel was ineffective and (2) there is a reasonable probability

that but for counsel's errors, the defendant would not have pled guilty and would have insisted on
going to trial. Roscoe v. State, 345 S.C. 16, 20, 546 S.E.2d 417,419 (2001). An applicant alleging
his guilty plea was induced by ineffective assisfance of counsel must prove counsel's advice was not
“within the competence demanded of attorneys in criminal 'ceses.” Hill v. Lockhart, 474 U.S. 52, 56
(1985). Further, “[t]hat a guilty plea must be intelligently made is not a ’requirement that all advice
offered by the defendant's lawyer withstand retrospective examinationina post-conviction hearing.”

- /
McMann v. Richardson, 397 U.S. 759, 770 (1970). Rather, “whether a plea of guilty is unintelligent .

. depends as an initial matter, not on whether a court would retrospectively consider counsel's
advice to be right or wrong, but on whether that ‘advice was within the range of competence
demanded of attorneys in cfiminal cases.” Id. at 771. |

The record. fully supports the knowing and voluhtary nature of Applicant's plea. Applicant
has faxled to give a sufficient reason to be allowed to depart from the truth of his statements made
during his guilty plea Applicant testified during the plea that no one did anythmg in an effort to
force him to plead guilty, no one promised him anything to get him to plead guilty and that he made
the decision to plead of his own free will. (Tr p. 12). He also tesuﬁed he had a chance to consult
with Counsel and was sansﬁed wnh her services. (Tr p. 9-10). With regard to Applicant’s
allegation he was promised credit for time served in North Carolina, this Court finds that allegation

wholly without merit or credibility. Not only was the issue addressed during Applicant’s guilty plea,

- Counsel testimony, that she did not promise him he would receive the credit and that SCDC would

determine that, to be credible.
This Court further finds Counsel’s testimony credible that she explained to Applicant that

some of his charges were violent, which is corroborated by the notations on the sentencing sheet
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Applicant signed. Counsel’s testimony, that she explained restitution to Applicant, is also credible
and corroborated by the\ signed restifuti'on order. This Court finds Counsel received and reviewed all
the discovery in the case with Applicant. Even if she had not, the transcript recites all of the facts
which Applicaht agreed with and to which he admitted guilt. (Tr. p. 15; 20).

This Court further ﬁilds the State was entitled to seek LWQP based on the circumstances of
this case and this was not coercive, but rather, lawful. Furthermore, Counsel dic{ not coerce
Appl.icant by advising him of the potential life sentence he faced. It was incumbept upon Counsel to
inform Applicant of the potential life sven'tence‘and‘ had she not done so, Applicant’s decision to plead
or go to trial would Have been uninformed and involunfary‘.

‘This Court finds Applicant’s plea wasvvoluntary and i(nowing. .This Court further finds
Coupsel’s advice to plead guilty was sound in ‘llight of the evidence the State had against him and the
life without parole sentence he was facing. |

Applicant has failed to meet his burden of proving his guilty plea was involuntary, that
Counsel was deficient 6r that he was prejudiced by any such deficiencies.

CONCLUSION |

Based on all the foregoing, this'Court finds and concludes Applicant has not established any
violations that would require this Court to grant his application. This Court finds Applicant has
failed tovprove any deficiencies on the part of Counsel and further, Applicént has failed to prove
prejudice from any allegec_i.deﬁciencies in Counsel’s representation of him. Therefore, as Applicant
has failed to meet his burden of proof in this post-conviction relief action, his application i§ denied
and dismissed with prejydice.‘ |

This Court notifies Applicant he must file and serve a notice of apbeal within thirty (30) days

85

from receipt by counsel of written notice of entry of judgment to secure the appropriate appellate |
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review. See Rule 203, SCACR. An applicant has a right to an appellate counsel’s assistance when

they are seeking review of the denial of PCR. Austin v. State, 305 S.C. 453 (1991). Ifan applicant

wishes to seek appellate review, PCR counsel must serve and file a Notice of Apped on the
Applicant’s behalf. See Rul;: 71.1 (g), SCRCP. You must look ét Rule 243 of the South Carolina
Appe}late Court Rules for appropriate procedures for ;pi::eal.
IT IS THEREFORE ORDERED THAT:
1. The appiication for Post-Conviction Relief is denied and dismissed with
prejudice;

2. Applicant shall reinam in the custody of the South Carolina Department
of Correcnons to complete service of his sentence.

AND IT IS SO ORDERED this Z___j day of g,»n/(, , 2018.

MICHAEL G. NETTLES
Presiding Judge

T Seventh Judicial Circuit
%ﬁ £ __, South Carolina

\
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such case made and pravided.

STATE OF SOUTH CAROLINA ) o _ '
| y INDICTMENT
COUNTY OF CHEROKEE | '

i

At a Court of General Sessions, convened on AL 1) . the
Grand Jurors of ,Chero.kee‘County present upon their oath:

GRAND LARCENY

That Marcus Willis Thames did in Ch'érokee County. on or about September

11, 20185, feloniously take and camry away propéﬂy of Bose, valued at more than

Two Thousand Dollars, but less thon Ten Thousand Dollars, with iﬁe intent to
depn‘ve the ownef ‘permanently of such property, Further, 1hc11 the Defendant

hc:s at least two (2) or more conwcﬂons for Property Cnmes, all in v:olotxon of

v !.-.-l o

Sechon 16-13- 30 (B] 16-01-0057 THE CODE OF LAWS OF SOUTHv CAROIJNA .

(1976, as omended).

Agcinst‘ the peace and cﬁgnify of the State, and contrary to the statutein




WITNESSESS

Gaffney Police Dept.

ARREST WARRANT NUMBER

2015A1120200413

ACTION OF GRAND JURY
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'
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VERDICT

Foreperson of Pefit Jury
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STATEOFSOUTHCAROLINA } INDICTMENT

COUNTY OF CHEROKEE Y .

“the

At a Court of General Sessions, convened on

4

Grand Jurors of Cherokee County present upon their oath:

BURGLARY. SECOND DEGREE
Buildin

That Marcus Willis Thames 'd;'d in Cherokee County on or about September

11, 2015, willfully and unlawfully enfer a building belonging fo Bose, located at

7

145 Facfory Shops Bivd., boffnéy, Souih Carolina without consent and with
:ntem to cammlt a crime therein, and either: ( l) the burglary was comm:ﬁed by

a person wuth Qa prior rec:ord of two or more convnctlons for burglory or

2w

. . . - P LA = Y
EN I B P K R L)\ oty 1) ww‘\" T el SR - R r—~--‘ Ty ——

. housebrec:klng or o combmc;’non of both; or- (2)‘ihe en'renng or- remozn:ng .o

occured in the ntghihme, in violation of §16-11-312 (B)., THE CODE OF LAWS OF

SOUTH CAROLINA, (1976, as amended). -

Against the peace and dignity of the State, and controry fo the statute in

such case made and provided,
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WITNESSES

Gaffney Police Dept.

|

srET T

°°1‘B"t;s-—a 1-01019

The State of-}Soth Carolina
',
Counly of Cherokee

Bany Barrfeﬂe, Solicitor

ARREST WARRANT NUMBER

»

-~

COURT OF GENERAL SESSIONS

2015A1120200414

ACTION OF GRAND JURY
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YT -DILL
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Foreperson of G;&nd ury

Date:  Q -// - K _
VERDICT -

Foreperson of Pefit Jury

Date:
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" THESTATE.
' ;
VS,
MARCUS WILLIS THAMES
3

‘Indlci;menl for

.BURGLARY, SECOND DEGREE
(BUI}DING)
w o
SC Code: 14-11-312(B)
CDR Code: 0084
class FEL/D
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STATE OF SOUTH CAROLINA | INDICTMENT

 COUNTY OF CHEROKEE |

At a Court of General Sessions, convened on AR 2y , the

~
MR EETYY |

Grand Jurors of Cherokee County Vpresent upon their oath:

GRAND LARCENY -

That Marcus Willis Thames did in Cherokee Caunty. on or about Septémber 1,
2015, with the intent to permanently deprive the owner, take and cany away

property o wit: merchandise, includiné purses, V\}ofches. and brocelets valued at

ten thousand dallars or more, belonging 1o Mlchoel Kors. Furfher 1hof the -

Defendant has at least two (2) or more conwchons for Property Cnmes. in vuolohon

' of§16-13-30 IB) 16-01-0057 Code_ of L_gws of. Sauth chrplmo 1976 c:s omended

S A == LA YL a e e e -

- - . L

Against the peace and dignity of the State, and contrary to the statute in

such case made and provided.
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WITNESSES

Gafiney Police Depl.

ARREST WARRANT

2015A1120200405

| Doc"ﬁ'g-Géd 1-0l020

The Slate of:Soq[h Carollna

County ?f Cherakee

Bamy BarneHle, Solicitor
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GRAND LARCENY
$SC Code: 16-13-30 (B), 1-01-0057
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STATE OF SOUTH CAROLINA ) ' INDICTMENT

COUNTY OF CHEROKEE )

At a Court of General Sessions, convened on 7 the

Grand Jurors of Cherokee County pres'en't upon their oath:
| BURGLARY, SECOND DEGREE
. - (Building)
That Morcus Willis Thames did in Cherokée Coﬁniy on or about September
1, 2015, willfully and Unlawfuli\) enter a building belonging to Michoel Kors,

' locofedl at 600 Factory Shops Bivd., G‘o.ffn.ey. South Carolina withaut consent
and wi’rh‘. intent to commit a cn‘rﬁe therein, '.ond either: (1} the }burglary was
committed by a person with a prior record of Mo or more convictions fdr'

P LHbIJ'r‘éllc:ry or: housebreokmg or a combanohon of bo’rh or (2) the entering or.
remaining occured in the nlghfﬂme, in v10I01:on of §]6—Il-3l2 (B). THE CODE OF

\

LAWS OF SOUTH CAROLINA, {1976, as amended).

4

Against the peace and dignity of the State, and contrary to the statute in

such case made and provided.

/
- g taaml g Lot gt s = rf- A ML, 0 I p— e < ORI S IE — T T T



WITNESSES

Gafiney Police Dept.
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ARREST WARRANT NUMBER

2015A1120200408

ACTION OF GRAND JURY
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