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ATTACHMENT #3

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) CIVIL ACTION NO: 2016-CP-07-02579
)
COLLETON RIVER )
PLANTATION CLUB, INC., )
)
Plaintiff, )
)
VS, ) ORDER GRANTING DEFENDANT'S
) MOTION TO DISMISS
JENNIFER L. HOLMES, ) '
)
Defendant. )
)

This matter came before me for a hearing on the Defendant’s Motion to Dismiss on May 30, 2017.
Present on behalf of the Plaintiff was Barry L. Johnson, Esquire. Present on behalf of the Defendant was Terry
A. Finger, Esquire.

Afier reviewing the pleadings, Motion to Dismiss, and hearing the argumnents of counsel, I find that:

FINDINGS OF FACT

1. The Defendant is not a resident or citizen of Beaufort County, South Carolina or the State of
South Carolina.

2. Charles B. Holmes and Jennifer L. Holmes, then husband and wife, acquired title to the real
estate that is the subject of this litigation.

3. Jennifer L. Holmes was divorced from Charles B. Holmes in August of 2012 in the State of
Indiana.

4. Pursuant to the Dissolution Settlement Agreement and Divorce Decree, Charles B. Holmes

was to have all right and title in the Colleton River property which is the subject of this Jawsuit.
5. Charles B. Holimes paid all dues and taxes until the time of bis death on May 26, 2016.
6. No Deed was recorded transferring the property to Charles B. Holmes which was mandated by

the parties’ Divorce Decree.
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7. The Plaintiff did not sue Charles B. Holmes or the Estate of Charles B. Holmes,
Based upon these Findings of Fact, I iake the following Conclusions of Law:

CONCLUSIONS OF LAW

1. The Defendant, Jennifer L. Holmes, is not subject to the personal jurisdiction or ig rem
| Jurisdiction conceming the subject property in that the Defendant lost all legal and equitable rights to the
subject property dpon the divorce of the parties.
NOW, THEREFORE, IT IS ORDERED that the Motion to Disimiss previously filed by the
Defendant is hereby granted.

AND IT IS SO ORDERED.

6.52040409102#38VD - SY31d NOWWOD - LHO4NY3A - Wd LS L OF INF 2102 - Q314 ATIVOINOYLO33
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Beaufort Common Pleas

Case Caption: Colleton River Plantation Club, Inc. VS Jennifer L Holmes
Case Number: 2016CP0702579

Type: Order/Dismissal

So Ordered

s/ Edgar W. Dickson #2153

Electronically signed on 2017-07-10 10:11:05 page 3 of 3
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STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

COLLETON RIVER
PLANTATION CLUB, INC.,

Plaintiff,
Vs.

JENNIFER L. HOLMES,

Defendant.

This matter came before me pursuant to the Plaintiff’s Motion for Reconsideration filed July
19,2017, and an Amended and Restated Motion for Reconsideration filed on July 20, 2017. Plaintiff
is represented by Barry L. Johnson, Esquire and Defendant is represented by Terry A. Finger, Esquire.

After a review of the pleadings, my prior Order granting Defendant’s Motion to Dismiss, said
Order being filed on July 10, 2017, and after due deliberation of the record, motion, and memorandum
of counsel, the Motion for Reconsideration is denied for the reason that there are no materially new

arguments warranting reconsideration, amendment, or rehearing of my prior Order granting

Defendant’s Motion to Dismiss.

Accordingly, IT IS THEREFORE ORDERED that the Plaintiff’s Motion for Reconsideration

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

[N THE COURT OF COMMON PLEAS
FOURTEENTH JUDICIAL CIRCUIT
CIVIL ACTION NO: 2016-CP-07-02579

ORDER DENYING MOTION FOR
RECONSIDERATION
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and Plaintiff’s Amended and Restated Motion for Reconsideration are hereby denied.

AND IT IS SO ORDERED.

April ,2018
Beaufort, South Carolina

Edgar W. Dickson
Presiding Judge, Fourteenth Judicial Circuit

;RecomlJ



Beaufort Common Pleas

Case Caption: Colleton River Plantation Club, Inc. VS Jennifer L Holmes
Case Number: 2016CP0702579

Type: Order/Other

So Ordered

s/ Edgar W. Dickson #2153

Electronically signed on 2018-04-16 10:29:51  page 2 of 2
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF BEAUFORT ) CIVIL ACTION NO.: 2016-CP-07-0

COLLETON RIVER PLANTATION
CLUB, INC., NOTICE UNDER THE FAIR DEBT
COLLECTION PRACTICES ACT
Plaintiff,
Vs.

JENNIFER L. HOLMES,

Defendant.

A g S S N L N NN

TO: THE DEFENDANT ABOVE-NAMED:

l. The amount of the debt is stated in the Complaint in this matter.

2. The Plaintiff, Colleton River Plantation Club, Inc., as named in the Summons and
Verified Complaint is the Creditor to whom the debt is owed, is attempting to collect the debt, and
any information obtained will be used for that purpose.

3. The debt is described in the Complaint, and will be assumed to be valid by the
Creditor's law firm, unless you, the Debtor, within thirty (30) days after the receipt of this Notice,

dispute, in writing, the validity of the debt or some portion thereof.

6.520£0d09102#3SVO - SY31d NOWWOD - LHOSNY34 - Wd 2021 60 26Q 9102 - d37d ATIVOINOYHLO3 13

4. If you, the Debtor, notify the Creditor's law firm in writing within thirty (30) days
of the receipt of this Notice, that the debt or any portion thereof is disputed, the Creditor’s law firm
will obtain a verification of the debt and a copy of the verification will be mailed to you, the Debtor,

by the Creditor's law firm.

5. Colleton River Plantation Club, Inc., the Creditor named as Plaintiff in the

Summons and Verified Complaint is not the original Creditor.

Page | of 2
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6. Written requests should be addressed to Barry L. Johnson, JOHNSON & DAVs, PA,
The Victoria Building, Suite 200, 10 Pinckney Colony Road, Bluffton, SC 29909.

7. THIS NOTICE IS AN ATTEMPT TO COLLECT A DEBT AND ANY
INFORMATION OBTAINED WILL BE USED FOR THAT PURPOSE.

JOHNSON & DaAvis, PA

/s/Barry L. Johnson

Barry L. Johnson, Attorney at Law
The Victoria Building, Suite 200
10 Pinckney Colony Road
Bluffton, SC 29909

(843) 815-7121- telephone

6.520.0d09102#3SVO - SY31d NOWWOD - LHO4NV3E - Wd 20:21 60 90d 9402 - a37d ATIVOINOHLO313

Bluffton, South Carolina (843) 815-7122- facsimile
December 9, 2016 barry@jd-pa.com
Attorneys for Plaintiff
Page 2 of 2
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STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

COLLETON RIVER
PLANTATION CLUB, INC.

Plaintiff,
Vvs.
JENNIFER L. HOLMES,

Defendant.

)
)
)

)
)
)
)
)
)
)
)
)
)
)

TO THE DEFENDANT ABOVE-NAMED:

YOU ARE HEREBY SUMMONED and required to answer the Verified Complaint
herein, a copy of which is herewith served upon you, and to serve a copy of your Answer to this
Verified Complaint upon the subscriber, at the address shown below, within thirty (30) days after
service hereof, exclusive of the day of such service, and if 'you fail to answer the Verified

Complaint, judgment by default will be rendered against you for the relief demanded in the

Verified Complaint.

Bluffton, South Carolina
December 9, 2016

IN THE COURT OF COMMON PLEAS

C/A NO.: 2016-CP-07-

SUMMONS

JOHNSON & DAVIS, PA

/s//Barry L. Johnson

Barry L. Johnson, Attorney at Law
The Victoria Building, Suite 200
10 Pinckney Colony Road
Bluffton, SC 29909

(843) 815-7121- telephone

(843) 815-7122- facsimile

barry@jd-pa.com

Attorneys for Plaintiff

Record on Appeal 8
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF BEAUFORT ) C/A NO.: 2016-CP-07-
)
COLLETON RIVER )
PLANTATION CLUB, INC. )
‘ ) VERIFIED COMPLAINT
Plaintiff, ) (A Non-Jury Matter)
) .
vs. )
)
JENNIFER L. HOLMES, )
- )
Defendant. )
)

The Plaintiff, Colleton River Plantation Club, Inc., complaining of and against the
Defendant, Jennifer L. Holmes would allege and show unto this Honorable Court as follows:

1. The parties, subject matter, and all things alleged herein are within the jurisdiction
of this Court.

2. Plaintiff, Colleton River Plantation Club, Inc. ("Colleton"), is a South Carolina
Non-Profit Corporation whose members are the owners of property within Colleton River
Plantation, Bluffton, Beaufort County, South Carolina.

3. Defendant, Jennifer L. Holmes, was, at all times material hereto, the owner
of certain real property within Colleton River Plantation described as follows:

ALL that certain piece, parcel or lot of land, lying and being in Beaufort County,
South Carolina and being shown and described as Lot 173, Block “C” of Phase 2-
A, Colleton River Plantation, on a plat thereof entitled “A Subdivision Plat of Lots
89- 93 and 163-176, Being a Portion of Block “C” of Phase 2-A, Colleton River
Plantation Single Family Homesites, Beaufort County, South Carolina”, which plat
is dated February 23, 2000, prepared by Thomas & Hutton Engineering Co.,
Savannah, Georgia, Boyce L. Young, SCRLS No. 11079, and recorded in the
Office of the Register of Deeds for Beaufort County, South Carolina, in Plat Book
73 at Page 111. For a more detailed description as to the courses and distances,
metes and bounds of the above mentioned lots, reference is had to said plat of
record.

Page 2 of 6 Record on Appeal 9
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SAID PROPERTY is further conveyed subject to all other applicable rights,
obligations, easements, restrictions and reservations as recorded in the Office of the
Register of Deeds for Beaufort County, South Carolina.

This is the same property conveyed to Charles-B. Holmes and Jennifer L. Homes
by Deed from Edward K. Elanjian, recorded in the Register of Deeds Office for
Beaufort County, South Carolina on August 2, 2010 in Book 2978 at Page 0072.

Beaufort County Tax Map Reference: R600 017 000 0039 0000.

4. On and after April 26, 2007, Colleton possessed those rights, powers and»duties as
set forth in tﬁe "Amendment to the Third Amended and Restated. Colleton River Plantation
Declaration of Covenants and Provisions for Membership in Colleton River Plantation Club, Inc."
("Covenants"), dated March 1, 2007, and recorded on April 26, 2007, and any amendments thereto,
as recorded in the Office of the Register of Deeds for Beaufort County.

.S, Colleton also possesses those rights, powers and duties as set forth in the Third
Amended and Restated By-Laws of Colleton River Plantation Club, Inc. ("By-Laws"), and any
amendnients thereto. | | | |

6. Pursuant to the Covenants and/or By-Laws, and any amendments thereto, Colleton
imposes assessments and other authorized charges (collectively "Assessments"), for the purposes
specified in the Covenants and/or By-Laws, and any amendments thereto.

7. Section 12.6 of the Covenants provides in pertinent part: "By accepting a deed or
entering into a recorded contract to purchase any Lot, each Owner covenants and agrees to pay all
assessments authorized in the Governing Documents', together with any collection costs, interest
or late charges equal to 1.5% per month of the unpaid amount... Any delinquency shall be the

personal obligation of each Owner and a lien upon each Lot until paid in full."

! Section 1 of the Covenants lists the By-Laws and Covenants as “Governing Documents” in its definition of said
term.

Page 3 of 6
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8. Section 12.7(b) of the Covenants provides in pertinent part: "The Club may sue for
unpaid assessments and other charges authorized hereunder without foreclosing or waiving the
lien securing the same, in addition to pursuing any and all remedies allowed by law to enforce the
lien."

9. Section 8.4 of the Covenants provides in pertinent part: "In any action to enforce
the Governing Documents, if the Club prevails, it shall be entitled to recover all costs, including,
without limitation, attorney’s fees and court costs, reasonably incurred in such action."

10.  Despite demand, the Defendant has failed and/or refused to pay the amount owed
for past-due assessments, authorized charges, accrued interest, and attorney's fees and/or costs.

11. There is due to Colleton, as of October 25, 2016, the total amount of $9,034.47, in
assessments, authorized charges, interest, attorney's fees and costs, plus such assessments,
authorized charges, prejudgment interest at the rate of 18% per annum, reasonable attorneys' fees
and costs of collection as continue to accrue.

12. In addition, Colleton is informed and believes that it is entitled to collect such
additional assessments, authorized charges, -interest at the rate of 18% per annum, costs of
collection, and/or reasonable attorneys' fees as continue to accrue after October 25, 2016.

13.  Colleton specifically demands judgment against the Defendant for the full amount
found to be due to Colleton.

WHEREFORE, having fully set forth its Complaint against the Defendant, Jennifer L.
Holmes, the Plaintiff, .Colleton River Plantation Club, Inc., prays that this Honorable Court

inquire into the matters set forth herein and:

Record on Appeal 11
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a. Determine the amounts due Plaintiff, Colleton River Plantation Club, Inc.,
including prejudgment interest at the rate of 18% per annum, reasonable
attorneys' fees and the costs of this action; and |

b. Grant Plaintiff, Colleton River Plantation Club, Inc., a personal judgment
against the Defendant, Jennifer L Holmes, for the amount found to be due
Colleton River Plantation Club, Inc.; and

c. Grant the Plaintiff, Colleton River Plantation Club, Inc., its attorney's fees and
the costs of this action; and

d. Retain jurisdiction to award such additional attorneys' fees and costs as may
be incurred by the Plaintiff, Colleton River Plantation Club, Inc. until final
disposition of the matter, including those fees and expenses incurred in the
collection of any judgment rendered; and

e.  For such other and further relief as may be just and proper.

Respectfully submitted,

JOHNSON & DAVIS, PA

/s/Barry L. Johnson

Barry L. Johnson, Attorney at Law
The Victoria Building, Suite 200
10 Pinckney Colony Road
Bluffton, SC 29909

(843) 815-7121- telephone

Bluffton, South Carolina (843) 815-7122- facsimile
December 9, 2016 barry@jd-pa.com
Attorneys for Plaintiff

Record on Appeal 12
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF BEAUFORT ) C/A NO.: 2016-CP-07-

COLLETON RIVER
PLANTATION CLUB. INC.
VERIFICATION OF COMPLAINT

Plaintiff,
VS,

“JENNIFER L. HOLMES,

Defendant.

PERSONALLY APPEARED before me, Stephanie Kerr, as Chief Financial Oftficer of
Colleton River Plamation Club, Inc.. who afier first being duly sworn, deposes and says that she
has read the foregaing Verified Complaint and the statements contained therein are truc. except
those made on information and beliet. and as 1 those she believes them 1o be true.

. ‘ i : '
COLLETON Rl\"ER%:,;\?'I': 0¥ CLun, INC.
¢ f
£ §

o D)

Stephanie Kerr. Chicf Financial Officer

SWORN to and subscribed betore me
this ¢ davol _idee . 2016
- %\

C | -
Y A 7
T N A . e et

o | 3

Notary Public for South Carolina
My Commission Expires: ____ pAPHNE DUNCAN
NOTARY PUBLIC
SOUTH CAROLINA
7iY COMM. EXPIRES: AUG 6, 2018

Page S of' s
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) CIVIL ACTION NO: 2016-CP-07-02579
)
COLLETON RIVER )
PLANTATION CLUB, INC., )
)
Plaintiff, )
)
Vvs. ) NOTICE OF MOTION
) AND
JENNIFER L. HOLMES, ) MOTION TO DISMISS
)
Defendant. )
)

TO: BARRY L. JOHNSON, ESQUIRE, ATTORNEY FOR PLAINTIFF:

YOU WILL PLEASE TAKE NOTICE that, on the tenth (10™) day after service hereof, or as
soon thereafter as is convenient for Court and Counsel, the Defendant, Jennifer L. Holmes, through her
undersigned attorney, will move before the Presiding Judge or the Beaufort County Master-in-Equity of the
Beaufort County Court of Common Pleas, in the Beaufort County Courthouse, Beaufort, South Carolina,

for an Order dismissing the within action pursuant to Rule 12(b)(2) of the South Carolina Rules of Ci;/il

Procedure. This Motion is based upon the following:

1. Jennifer L. Holmes is not a resident or citizen of Beaufort County, South Carolina or the

State of South Carolina.

2. Jennifer L. Holmes was divorced from Charles B. Holmes in August 2012 in the State of
Indiana.

3. Pursuant to the Dissolution Settlement Agreement and Divorce Decree, Charles B.
Holmes was to have all right and title to the Colleton River property which is the subject of this lawsuit.

4, Charles B. Holmes assumed full ownership and control of the property and paid all dues
and taxes until the time of his death on May 26, 2016.

5. Charles B. Holmes apparently refused to record the Deed which was mandated by the

parties’ Divorce Decree.

Record on Appeal 15
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6. Pursuant to the Divorce Decree, Jennifer L. Holmes does not have any legal or equitable
interest in the subject property. |
7. The undersigned attorney for Defendant, Jennifer L. Holmes, hereby certifies that
consultation between the parties would serve no useful purpose and he has not contacted the Plaintiff's
attorney to resolve this Motion other than offering to have Jennifer L. Holmes quit claim to the Plaintiff
any interest she may have in the property.
FINGER, MELNICK & BROOKS, P.A.

s/Terry A. Finger

Terry A. Finger

S.C. Bar No. 2012

Attorney for the Defendant

35 Hospital Center Common, Suite 200
P. O. Box 24005

Hilton Head Island, SC 29925-4005
(843) 681-7000

Email: tfinger@fingerlaw.com

Hilton Head Island, South Carolina
January 17, 2017

Record on Appeal 16
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
. )

COUNTY OF BEAUFORT ) CIVIL ACTION NO.: 2016-CP-07-02579

COLLETON RIVER PLANTATION

CLUB, INC., PLAINTIFF’S RETURN TO
DEFENDANT’S MOTION TO DISMISS

Plaintiff,
vs.

JENNIFER L. HOLMES,

Defendant.

A i g . e N N

TO: TERRY A. FINGER, ESQUIRE AND FINGER, MELNICK & BROOKS, P.A.,
ATTORNEYS FOR THE DEFENDANT ABOVE-NAMED:

COMES NOW, the Plaintiff, Colleton River Plantation Club, Inc., by and through its
undersigned counsel, and files this Return to Defendant’s Motion to Dismiss, as follows:

1. The parties, subject matter and all things herein are within the jurisdiction of this
Court.

2. The Defendant was at all times material hereto the owner or an owner of record of
certain real property within Colleton River Plantation, described as Lot 173 (“Property”).

3. The marital status of the Defendant is not material to evaluation of her liability
under the Colleton River Plantation Covenants and, therefore, Defendant is responsible for any
assessments, etc. due and owing on the Property, pursuant to the Covenants of Colleton River
Plantation Club, Inc.

4. Section 12.6 of the Covenants (as recorded in the Office of the Register of Deeds
for Beaufort County, South Carolina) provides in pertinent part, “By accepting a deed or entering
into a recorded contract to purchase any Lot (which is defined in the referenced Covenants), each

Page | of 2 Record on Appeal 17
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Owner covenants and agrees to pay all assessments authorized in the Governing Documents
(which are defined in the referenced Covenants), together with any collection costs, interest or late
charges equal to 1.5% per month of the unpaid amount. Any delinquency shall be the personal
obligation of each Owner and a lien upon each Lot until paid in full.”

5. Section 12.7(b) of the Covenants (as recorded in the Office of the Register of Deeds
for Beaufort County, South Carolina) provides in pertinent part, “The Club may sue for unpaid
assessments and other charges authorized hereunder without foreclosing or waiving the lien
securing the same, in addition to pursuing any and all remedies allowed by law to enforce the lien.”

6. There is no basis in fact or law upon which Defendant has been excused from her
responsibilities and liabilities to the Plaintiff. If Plaintiff has relief against the estate of her ex-
husband, that is an issue before the court handling that estate, only.

WHEREFORE, Plaintiff, Colleton River Plantation Club, Inc., prays this Honorable deny
Defendant’s Motion to Dismiss.

JOHNSON & Davis, PA

/s/Barry L. Johnson

Barry L. Johnson, Attorney at Law
The Victoria Building, Suite 200
10 Pinckney Colony Road

Bluffton, SC 29909
(843) 815-7121- telephone

Bluffton, South Carolina (843) 815-7122- facsimile
January 24, 2017 barry@jd-pa.com
Attorneys for Plaintiff
Page 2 of 2
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

)
COUNTY OF BEAUFORT ) CIVIL ACTION NO.: 2016-CP-07-02579

COLLETON RIVER PLANTATION
CLUB, INC.,, PLAINTIFF’S MOTION FOR
RECONSIDERATION
Plaintiff, (Incorporating Points and Authorities)
vsl |

JENNIFER L. HOLMES,

Defendant.

N Nl N Nttt ) a w? w? at

TO: TERRY A. FINGER, ESQUIRE AND FINGER, MELNICK & BROOKS,
P.A,, ATTORNEYS FOR THE DEFENDANT ABOVE-NAMED:

YOU WILL PLEASE TAKE NOTICE that the Plaintiff, Colleton River Plantation
Company, Inc., by and through its undersigned counsel, will and does hereby respectfully move
(“Motion”) this Honorable Court to reconsider its Order Granting Motion To Dismiss, dated July
10, 2017, and filed July 10, 2017 (“Order”), such hearing to be had on or after ten days from the
date hereof, or at such other time as the Court may direct, and at such location as the Court may
direct, based on the authority of Rule 59(e), South Carolina Rules of Civil Procedure
(“SCRCP”), and upon the following grounds, points and authorities:

1. The Order was e-filed and e-served on July 10, 2017 and the within Motion is
timely e-filed and e-served within the ten days permitted by Rule 59(e), SCRCP.

2. The Order was based on factual findings for which, in part, there was no evidence
and the Order reflected Conclusions of Law not based on the law.

3. The Order states only one Conclusion of Law, that the “Defendant, Jennifer L.

Holmes, is not subject to the personal jurisdiction or in rem jurisdiction concerning the subject

1 Record on Appeal 19
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property in that the Defendant lost all legal and equitable rights to the subject property upon the
divorce of the parties.” (Order, p. 2)

4, The information - not evidence -- proffered to the Court by Defendant’s counsel
consisted only of (A) a copy of the Defendant’s Dissolution Settlement Agreement dated July 25,
2012 between the Petitioner and her now-former spouse, Charles B. Holmes, and (B) a copy of a
Deed (Title to Real Estate) by the Defendant, as grantor, purporting to transfer the subject
property to The Estate of Charles B. Holmes, as grantor, which Deed was dated FeBruary 21,
2017, and filed of record in the Office of the Register of Deeds for Beaufort County, South
Carolina on February 22, 2017 in Book 3553 at Pages 3387-3389. In addition, Defendant’s
counsel informed the Court that Mr. Holmes had died, but no evidence was offered as to the date
of his death.

5. A reading of the Defendant’s Dissolution Settlement Agreement leads to this

pertineﬂt language:

5.3 South Carolina Property. Husband shall have all rights and title
to the following properties located in South Carolina, and more fully
described herein, free and clear of any claim of Wife. Wife shall execute a
quit claim deed for each property in favor of Husband and in exchange for
same, Husband shall set over to Wife Thirty Thousand Seven Hundred
Fifty Dollars ($30,750) as property settlement payment, which payment
shall come from his share of the balance of the Memill Lynch account
#3753 as set forth above. Husband shall be responsible for all mortgage
debt, expenses and taxes associated with the (sic) these South Carolina
properties and shall hold Wife harmless there from. Husband shall
individually be responsible for the payment of the Homeowner
Association Facilities Fees for the Colleton River Property from his
personal funds until such time as there is a transfer of title. The parties
have an agreement for an exchange of the use of a vacation home for the
use of the facilities at the Colleton River property. Husband shall be
entitled to full use of the vacation home under that agreement.
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7.1 Total Settlement. Husband and Wife, in consideration of the
execution of this mutual agreement, after full payment of this settlement,
shall require nothing whatsoever of the other. It is understood that the
Husband and the Wife release each other from all claims except those
embodied in this Agreement.

7.5 Additional Documents. The parties each agree to execute any
additional documents as may be necessary to carry out the terms and intent

of this Agreement.

6. Under the Defendant’s Dissolution Settlement Agreement, which specifically
contemplated a later “transfer of title” she was required as at July 25, 2012 to “execute a quit
claim deed for each (of the two South Carolina) propert(-ies) and in e_xchahge for same, Husband
shall set over to Wife (Defendant) Thirty Thousand Seven Hundred Fifty Dollars ($30,750) as
property settlement payment . . . .” MIuﬁm Settlement Agreement, 5.3) One of the two
South Carolina properties subject to this provision is the subject property in the instant litigation,
to wit: Colleton River Plantation, 112 Invemess, Bluffion, South Carolina. (Dissolution
Settlement Agreement, 5.3.a)

7. There is no evidence, or information, before the Court that the portion of the
Dissolution Settlement Agreement pertaining to the subject property, including the payment of
the $30,750 as consideration, and including the 2012 quit claim deed to transfer title, have ever
been complied with. The only other document submitted to the Court is of the Deed recorded
February 22, 2017.

8. However, this Deed purports to convey title only to The Estate of Charles B.
Holmes, and not to his personal representative, trustee or devisee(s). This purported
conveyance failed, as a matter of black-letter law, because the Deed clearly did not convey title
to a natural person or legal entity; “The Estate of Charles B. Holmes” is incapable under the law

of South Carolina of taking title to real estate. Also, there is no information, documentation or
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evidence that the Deed was every delivered to the grantee, or that delivery was accepted by the
grantee (see, Walker v, Frazier, 19 S.C. Eq. 99, 2 Rich. Eq. 99 (5.C.App.Eq. 1845)), or that on
February 21, 2017 The Estate of Charles B. Holmes was still active. Therefore, title to the
subject property remains vested inthe Defendant.

9. Even if the Deed did successfully convey title to The Estate of Charles B.
Holmes, it did not do so until February 22, 2017.

10.  The Dissolution Settlement Agreement is an agreement that is universally
accepted in the United States as a contract. For example, in South Carolina, this determination
has been made in several cases, holding, inter alia, that the intentions of parties to a marital
settlement agreement must be determined as far as possible from the terms of the contract and
once determined they must be given effect by the court (Mattox v, Cassady, 289 S.C. 57, 344
S.E.2d 620 (S.C. App. 1986)); and as with any other contract, where the language of a marital
agreement is suséeptible of more than one interpretation, it is the duty of the family court judge
to ascertain the intent of the parties (Marshall v. Marshall, 282 S.C. 336, 318 S.E.2d 133 (S.C.
App. 1984)).

11.  The Holmes’ Dissolution Settlement Agreement, a contract, had certain executory
provisions, notably as quoted above in its Sections 5.3 and 7.5. Because of those executory
provisions, the Defendant retains legal title to the subject property until she successfully conveys
legal title to a natural person or a legal entity.

12.  There are elementary distinctions between legal title and equitable title. Black’s

Law Dictionary defines legal title as “one cognizable or enforceable in a court of law, or one

which is complete and perfect so far as regards the apparent right of ownership and possession, -

but which carries no beneficial interest in the property, another person being equitably entitled
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thereto . . . the antithesis of equitable title.” (Black’s Law Dictionary, Revised Fourth Ed., West
Pub. Co., 1968, p. 1042.) Black’s Law Dictionary defines equitable title as “a right in the party
to whom it belongs to have the legal title transferred to him; or the beneficial interest of one
person whom equity regards as the real owner, although the legal title is vested in another.” (/d,
p. 1656)

13. Before there is an actual conveyance of title, where there is an executory contract,
the vendor has the legal title in the land, and the vendee has the equitable title in the land, even if
partial payment has been made. Singleton v. Cuttino, 107 S.C. 465, 468, 92 S.E.2d 1046, 1049
(1917). That is the precise scenario here, under the Holmes’ Dissolution Settlement Agreement,
which was an executory contract. Even if partial payment is made in such .a circumstance, the
rights of the holder of the equitable estate are conditioned upon his compliance with the terms
laid out in the contract. Harley v. City of Spartanburg, 230 S.C. 478, 584, 96 S.E.2d 828, 834
(1957). | | |

14.  Thus, the Defendant, at best for her position, can argue only that she retained
legal title to the subject property until February 21, 2017. Therefore, she did not lose legal title
to the subject property at the time in 2012 of the Dissolution Settlement Agreemént. Therefore,
the Order draws a critical conclusion that is not supported by law or fact.

15.  Plaintiff had no notice of the purported transfer of title out of the Defendant, by
way of the 2017 Deed, until after February 22, 2017.

16.  Plaintiff’s rights of collection are related to the record holder of title — in this case,
that inclﬁd&s the Defendant — at least up through February 21, 2017, because of the Declaration

of Covenants, Etc., referenced and partially quoted in the Complaint herein, which are publicly
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recorded and were so recorded when Defendant, with Mr. Holmes, took title to the subject
property on or about August 2, 2010 (see derivation clause in the Deed).

17. The Declaration of Covenants, Etc., (“Covenants”) as referenced from the public
records of Beaufort County, South Carolina, and described in the Complaint, are here fully
incorporated in this Motion as among its grounds, points and authorities.

18.  The Covenants mandate a process for record holders of title to a Lot in Colleton

‘River Plantation, with which they must comply in order to transfer title on the books of the
Plaintiff (which is a property owner’s association), and in order to transfer liability for the
community’s assessments, dues, and other charges. There is no evidence that the Defendant and
Mr. Holmes complied, or even made any effort to comply, with those requirements; in fact they
did not do so. These Covenants direct that, until that process is complied with, the existing Lot
Ovwmers (here, the Defendant and the now-deceased Mr. Holmes) remain jointly and severally
liable to the Plaintiff and, as a matter of law, Pldintiff is free to pursue collection from either or
both of them.

19.  Inasmuch as the Defendant did not lose legal title to the subject property when she
was divorced in August 2012, and did not comply with the executory provisions of the
Dissolution Settlement Agreement, and did not comply with the notice and title transfer
provisions of the Colleton Covenants, she remains liable to Colleton, jointly and severally, with
her deceased ex-husband.

20.  As Plaintiff is lately informed, the Defendant filed a contingent claim against the
estate of her deceased ex-husband, from which she may well recoup any sums she may be

required to pay Plaintiff.
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21. It being clear that the Order was improvidently issued, without proper foundation
in facts established by evidence, or in law, Plaintiff, as part of its duty to its members, who are
other property owners in the community of Colleton River Plantation, is required, rmpectﬁilly, to
move this Court to reconsider the Order and, now, to deny the Motion to Dismiss.

WHEREFORE, Plaintiff, Colleton River Plantation Club, Inc., prays that this Honorable
Court, upon having fully considered and inquired into this matter, shall:

(1) Grant this Motion for Reconsideration and thereby reconsider its Order Granting

Motion To Dismiss, dated JulyAIO, 2017, and filed July 10, 2017;
(2) in such reconsideration, reverse the Order and, now. deny the Motion to Dismiss; and
(3) send this matter on for resolution in the normal course of litigation and mediation,
instead of to the appellate realm at this time.
JOHNSON & DAVIS, PA
i L n
Barry L. Johnson, Attomney at Law
The Victoria Building, Suite 200
10 Pinckney Colony Road

Bluffton, SC 29909
(843) 815-7121- telephone

Bluffton, South Carolina barry@jd-pa.com
July 19, 2017

Attorneys for Plaintiff
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF BEAUFORT ) CIVIL ACTION NO.: 2016-CP-07-02579
COLLETON RIVER PLANTATION )
CLUB, INC., ) PLAINTIFF’'S AMENDED AND
) RESTATED MOTION FOR
Plaintiff, ) RECONSIDERATION
) (Incorporating Points and Authorities)
vs. )
)
)
JENNIFER L. HOLMES, )
)
Defendant. )
)

TO: TERRY A. FINGER, ESQUIRE AND FINGER, MELNICK & BROOKS,
P.A., ATTORNEYS FOR THE DEFENDANT ABOVE-NAMED:

YOU WILL PLEASE TAKE NOTICE that the Plaintiff, Colleton River Plantation
Company, Inc., by and through its undersigned counsel, by and through the within Plaintiff’s
Amended and Restated Motion for Reconsideration, will and does hereby'respectfully move
(“Motion”) this Honorable Court to reconsider its Order Granting Motion To Dismiss, dated July
10, 2017, and filed July 10, 2017 (“Order”), such hearing to be had on or after ten days from the
date hereof, or at such other time as the Court may direct, and at such location as the Court may
direct, based on the authofity of Rule 59(e), South Carolina Rules of Civil Procedure
(“SCRCP”), and upon the following grounds, points and authorities:

1. The Order was e-filed and e-served on July 10, 2017 and the within Motion is
timely e-filed and e-served within the ten days permitted by Rule 59(e), SCRCP.

2. The Order was based on factual findings for which, in part, there was no evidence

and the Order reflected Conclusions of Law not based on the law.

Record on Appeal 26

6.92020d09102#3SVD - SYITd NOWWOD - LHOJINVY3A - Wd 2€:2k 02 INF 2102 - 311 ATTIVOINOHLO33




3. The Order states only one Conclusion of Law, that the “Defendant, Jennifer L.
Holmes, is not subject to the personal jurisdiction or in rem jurisdiction concerning the subject
property in that the Defendant lost all legal and equitable rights to the subject property upon the
divorce of the parties.” (Order, p. 2)

4. The information — not evidence -- proffered to the Court by Defendant’s counsel
consisted only of (A) an uncertified copy of the Defendant’s Dissolution Settlement Agreement
dated July 25, 2012 between the Petitioner and her now-former spouse, Charles B. Holmes, and
(B) a copy of a Deed (Title to Real Estate) by the Defendant, as grantor, purporting to transfer
the subject property to The Estate of Charles B. Holmes, as grantor, which Deed was dated
February 21, 2017, and filed of record in the Office of the Register of Deeds for Beaufort
- County, South Carolina on February 22, 2017 in Book 3553 at Pages 3387-3389. In addition,
Defendant’s counsel informed the Court that Mr. Holmes had died, but no evidence was offered
as to the date of his death.

5. A reading of the Defendant’s Dissolution Settlement Agreement leads to this

pertinent language:

5.3 South Carolina Property. Husband shall have all rights and title
to the following properties located in South Carolina, and more fully
described herein, free and clear of any claim of Wife. Wife shall execute a
quit claim deed for each property in favor of Husband and in exchange for
same, Husband shall set over to Wife Thirty Thousand Seven Hundred
Fifty Dollars ($30,750) as property settlement payment, which payment
shall come from his share of the balance of the Merrill Lynch account
#3753 as set forth above. Husband shall be responsible for all mortgage
debt, expenses and taxes associated with the (sic) these South Carolina
properties and shall hold Wife harmless there from. Husband shall
individually be responsible for the payment of the Homeowner
Association Facilities Fees for the Colleton River Property from his
personal funds until such time as there is a transfer of title. The parties
have an agreement for an exchange of the use of a vacation home for the
use of the facilities at the Colleton River property. Husband shall be
entitled to full use of the vacation home under that agreement.
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7.1 Total Settlement. Husband and Wife, in consideration of the
execution of this mutual agreement, after full payment of this settlement,
shall require nothing whatsoever of the other. It is understood that the
Husband and the Wife release each other from all claims except those
embodied in this Agreement.

7.5 Additional Documents. The parties each agree to execute any
additional documents as may be necessary to carry out the terms and intent
of this Agreement.

6. Under the Defendant’s Dissolution Settlement Agreement, which specifically
contemplated a later “transfer of title” she was required as at July 25, 2012 to “execute a quit
claim deed for each (of the two South Carolina) propert(-ies) and in exchange for same, Husband
shall set over to Wife (Defendant) Thirty Thousand Seven Hundred Fifty Dollars ($30,750) as
property settlement payment . . . .” (Dissolution Settlement Agreement, 5.3) One of the two
South Carolina properties subject to this provision is the subject prdperty in the instant litigation,
to wit: Colleton River Plantation, 112 Inverness, Bluffton, South Carolina. (Dissolution
Settlement Agreement, 5.3.a)

7. There is no evidence, or information, before the Court that the portion of the
Dissolution Settlement Agreement pertaining to the subject property, including the payment of
the $30,750 as consideration, and including the 2012 required quit claim deed to transfer title,
have ever been complied with. The only other document submitted to the Court is of the Deed
recorded February 22, 2017.

8. However, this Deed purports to convey title only to The Estate of Charles B.

Holmes, and not to his personal representative, trustee or devisee(s). This purported

Al

conveyance failed, as a matter of black-letter law, because the Deed clearly did not convey title
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to a natural person or legal entity: “The Estate of Charles B. Holmes”, not being a natural
person or a legal entity, is incapable under the law of South Carolina of taking title to real
estate. Also, there is no information, documentation or evidence that the Deed was ever

delivered to the grantee, or that delivery was accepted by the grantee (see, Walker v. Frazier, 19

S.C. Eq. 99, 2 Rich. Eq. 99 (S.C.App.Eq. 1845)), or that on February 22, 2017 The Estate of
Charles B. Holmes was still open and active. Therefore, title to the subject property remains
vested in the Defendant.

9. Even if the Deed did successfully convey title to The Estate of Charles B.
Holmes, it did not do so until February 22, 2017 and Defendant’s obligations to Plaintiff did not
cease before February 22, 2017.

10.  The Dissolution Settlement Agreement is a type of an agreement that is
universally accepted in the United States as a contract. For example, in South Carolina, this
determination has been made in several cases, holding, inter dlia, that the intentions of parties to
a marital settlement agreement must be determined as far as possible from the terms of the

contract and once determined they must be given effect by the court (Mattox v. Cassady, 289

S.C. 57,344 S.E.2d 620 (S.C. App. 1986)); and as with any other contract, where the language of
a marital agreement is susceptible of more than one interpretation, it is the duty of the family

court judge to ascertain the intent of the parties (Marshall v. Marshall, 282 S.C. 336, 318 S.E.2d

133 (S.C. App. 1984)).

11. The Holmes’ Dissolution Settlement Agreement, a contract, had certain executory
provisions, notably as quoted above in its Sections 5.3 and 7.5. Because of those executory
provisions, then as a matter of law the Defendant retains legal title to the subject property until

she successfully conveys legal title to a natural person or a legal entity.
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12. There are elementary distinctions between legal title and equitable title. Black’s

Law Dictionary defines legal title as “one cognizable or enforceable in a court of law, or one

which is complete and perfect so far as regards the apparent right of ownership and possession,
but which carries no beneficial interest in the property, another person being equitably entitled
thereto . . . the antithesis of equitable title.” (Black’s Law Dictionary, Revised Fourth Ed., West

Pub. Co., 1968, p. 1042.) Black’s Law Dictionary defines equitable title as “a right in the party

to whom it belongs to have the legal title transferred to ﬁim; or the beneficial interest of one
person whom equity regards as the real owner, although the legal title is vested in another.” (4,
p- 1656)

13. Before there is an actual conveyance of title, where there is an executory contract,
as here with the Dissolution Settlement Agreement, the vendor has the legal title in the land, and
the vendee has the equitable title in the land, even if partial payment has been made. Singleton
v. Cuttino, 107 S.C. 465, 468, 92 S.E.2d 1046, 1049 (1917). That is the precise scenario here,
under the Holmes’ Dissolution Settlement Agreement, which was an executory contract. Even if
partial payment is made in such a circumstance, the rights of the holder of the equitable estate are

conditioned upon his compliance with the terms laid out in the contract. Harley v. City of

Spartanburg, 230 S.C. 478, 584, 96 S.E.2d 828, 834 (1957).

14. Thus, the Defendant, at best for her position, can argue only that she retained
legal title to the subject property until February 22, 2017. Therefore, despite the conclusion
reached in the Order, the Defendant did not lose legal title to the subject property at the time in
2012 of the Dissolution Settlement Agreement. Therefore, the Order draws a critical conclusion

that is not supported by law or fact.
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15. Plaintiff had no notice of the purported transfer of title out of the Defendant, by
way of the 2017 Deed, until after February 22, 2017.

16.  Plaintiff’s rights of collection are related to the record holder of title — in this case,
that includes the Defendant -- , and to notices from the record holder of title, at least up through
February ‘22, 2017, because of the Declaration of Covenants, Etc., referenced and partially
quoted in the Complaint herein, which are publicly recorded and were so recorded when
Defendant, with Mr. thnes, took title to the subject property on or about August 2, 2010 (see
derivation clause in the Deed).

17. The Declaration of Covenants, Etc., (“Covenants”) as referenced from the public
records of Beaufort County, South Carolina, and described in the Verified Complaint, are here,
along with the Verified Complaint, fully incorporated in this Motion as among its grounds,
points and authorities. ‘

18.  The Covenants mandate a process for record holders of title to a Lot in Colleton
River Plantation, with which they must comply in order to transfer title on the books of the
Plaintift (which is a pfoperty owner’s association), and in order to transfer liability for the
community’s assessments, dues, and other charges. There is no evidence that the Defendant and
Mr. Holmes complied, or even made any effort to comply, with those requirements; in fact they
did not do so. These Covenants direct that, until that process is complied with, the existing Lot
Owners (here, the Defendant and the now-deceased Mr. Holmes) remain jointly and severally
liable to the Plaintiff and, as a matter of contract (the Covenants) and law, the Plaintiff is free to
pursue collection from either or both of them.

19.  Inasmuch as the Defendant did not lose legal title to the subject property when she

was divorced from Mr. Holmes in August 2012, and did not comply with the executory
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provisions of the Dissolution Settlement Agreement, and did not comply with the notice and title
transfer provisions of the Colleton Covenants, she remains liable to Colleton, jointly and
severally, with her deceased ex-husband.

20.  As Plaintiff is lately informed, the Defendant filed a contingent claim against the
estate of her deceased ex-husband, from which she may well recoup any sums she may be
required to pay Plaintiff.

21.  Plaintiff also relies upon, and here fully incorporates by reference, the grounds
stated in Plaintiff’s Return To Defendant’s Motion To Dismiss, dated and filed January 24, 2017.

22.  Plaintiff also relies upon, and here summarizes, the grounds, points and
authorities orally argued to this Court at its initial hearing upon the Defendant’s Motion to
Dismiss, to wit:

A. This Court has personal jurisdiction over the Defendant under S.C. Code Ann.
§ 36-2-803(A)(1) (1976), in that Plaintiff’s cause of action against the
Defendant arose from the Plaintiff transacting business in South Carolina by
buying real estate here and incurring the contractual obligations to Plaintiff
under the Covenants. (A portion of the South Carolina long-arm statute.)

B. This Court has personal jurisdiction over the Defendant under S.C. Code Ann.
§ 36-2-803(A)(S) (1976), in that Plaintiff’s cause of action against the
Defendant arose from the Defendant having an interest in, using, or
possessing real property in South Carolina, to wit, 112 Inverness, Colleton
River Plantation, Bluffton, Beaufort County, South Carolina: (A portion of the

South Carolina long-arm statute.)
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C. This Court has personal jurisdiction over the Defendant under S.C. Code Ann.
§ 36-2-803(A)(7) (1976), in that Plaintiffs cause of action against the
Defendant arose from the Defendant and the Plaintiff having entered into a
contract, the Covenants, to be performed in whole or in part by either or both
parties in South Carolina. (A portion of the South Carolina lc;ng-arm statute.)

D. “The party invoking personal jurisdiction over a nonresident bears the burden
of proving the existence of personal jurisdiction. (citation omitted) At the
pretrial stage, this burden is met by a prima facie showing of jurisdiction
either in the complaint or in the affidavits. (citations omitted) ‘It is only when
the complaint does not-demonstrate Jurisdiction that the plaintiff must supply
other evidence of jurisdiction’. (citation omitted) ‘The determination of
whether a court may exercise personal jurisdiction over a nonresident involves
a two-step' analysis. First, the trial judge must determine that the South
Carolina long-arm statute applies. Second, the trial judge must determine that

the nonresident’s contact with South Carolina was sufficient to satisfy due

process requirements.’ (citation omitted). International Mariculture Resources
v. Grant, 336 S.C. 434, 437, 520 S.E.2d 160, 161 (S.C. App. 1999); see, Cribb
v. Spatholt, 382 S.C. 490, 676 S.E.2d 714 (S.C. App. 2009). Despite the
allegations in Plaintiff’s Verified Complaint, and the arguments presented,
including the above-cited statute and case laws, the Court did not make the
determinations required by law in issuing the Order.

23. It being clear that the Order was improvidently issued, without proper foundation

in facts established by evidence, or in law, Plaintiff, as part of its duty to its members, who are

Record on Appeal 33

64520.0d09102#3SVD - SY31d NOWWOO - LHOJNVIE - Wd 221 02 INF £102 - Q313 ATIVOINOHLOI 13




other property owners in the community of Colleton River Plantation, is required, respectfully, to
move this Court to reconsider the Order and, now, to deny the Motion to Dismiss.
WHEREFORE, Plaintiff, Colleton River Plantation Club, Inc., prays that this Honorable
Court, upon having fully considered and inquired into this matter, shall:
(1) Grant this Motion for Reconsideration and thereby reconsider its Order Granting
Motion To Dismiss, dated July 10, 2017, and filed July 10, 2017;
(2) in such reconsideration; reverse the Order and, now. deny the Motion to Dismiss; and
(3) send this matter on for resolution in the normal course of litigation and mediation,
instead of to the appellate realm at this time.

JOHNSON & DAVIS, PA

[s/Barry 1. Johnson
Barry L. Johnson, Attorney at Law
The Victoria Building, Suite 200
10 Pinckney Colony Road
Bluftton, SC 29909
(843) 815-7121- telephone
Bluffton, South Carolina barry@jd-pa.com
July 20, 2017

Attorneys for Plaintiff
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Upon recording, please return to: ‘ Please cross-reference to:  Book 579, Page 1796
Wayne 8. Hyant and Book 1585, f;age 1072
Hyat & Stubblelield, P.C. )
Peachtree Center South Tower

225 Peachtree Street, N.E., Suite 1200
Atlanta, G(:nrgia 30303

BEAUFORT COUNTY SC- ROD

BK 02559 PGS 2357-2442,
DATE: 04/26/2007 10:30:43 AM

INST # 2007032335 RCPT# 485209

ABOVE SPACE FOR RECORDER'S USE

STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORY

AMENDMENT TO THE THIRD AMENDED AND RESTATED
COLLETON RIVER PLANTATION DECLARATION OF COVENANTS AND PROVISIONS FOR
MEMBERSHIP IN COLLETON RIVER PLANTATION CLUB, INC.

THIS AMENDMENT is made by Colleton River Plantation Club, Inc., a South Carolina non-profit
corporation {"Club").

WITNESSETH:

WHEREAS, on or about June 11, 1991, Colleton River Company, L.P. ("CRC, L.P.") made its
Decclaration of Covenants, and Provisions for’ Membership in Colleton River Plantation Club, Inc.
("Original Declaration") encumbering certain real property located in Beaulort County, South Caro-
lina, as more particularly described therein; and

WHEREAS, the Original Declaration was recorded in the Office of the Register of Deeds for Beau-
tort County. South Carolina in Deed Book 579 at Page 1796; and

WHEREAN, the Original Declaration, as it has been amended from time to time (collectively, the
"Declaration”). provides that the terms thereol may be amended by a vote of two-thirds (2/3) of the
membership of the Club present in person or by proxy at a duly called meeting of the Club at which a quo-
rum is present; and

WIIEREAS, the Club desires 1o amend and restate the Dedlaration as applicd to all property made
subject 1o the Declaration; and

WHEREAS, the amcndments to and restatements of the Declaration involve such an extensive
change to and substantial rewording of the Declaration that specifically identifying each change to the Dec-
laration would hinder, rather than assist, an undcrstanding of the amendments; and

WHEREAS, pursuant (o a vote of more than two-thirds (2/3) of the membership of the Club by
written ballot without a meeting, the Club approved, ratified, and made this Amended and Restated Decla-
ration of Covenants lor Colleton River Plantation to supersede and replace the existing Declaration and all

prior versions of such Declaration;
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NOW THEREFORE, the Declaration is hereby amended, restated, replaced, and superseded in its
entirety, and the fbllnwing Amended and Restated Declaration of Covenants for Collcton River Plantation
is substituted in its place such that all property subject 1o the Declaration shall hercafter be subject to this
Amended and Restated Declaration of Covenants for Colleton River Plantation.
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AMENDED AND RESTATED
DECLARATION OF COVENANTS

FOR

COLLETON RIVER PLANTATION

HYATT & STUBBLEFIELD, P.C.
Attorneys and Counselors
Peachtree Center South Tower
225 Pcachtrec Street, N E., Suite 1200
Atlanta, Georgia 30303
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AMENDED AND RESTATED
DECLARATION OF COVENANTS
FOR
COLLETON RIVER PLANTATION

PREAMBLE

‘This Amended and Restated Declaration of Covenants for Colleton River Plantation ("Declaration")
cstablishes a governance structure and a flexible system of standards and procedures for the development,
cxpansion, administration, maintenance, and preservation of Colleton River Plantation as a master planned
community.  An integral part of the development plan is Colleton River Plantation Club, Inc., a South
Carolina nonprofit corporation (the "Club"), created 10 own, operate and/or maintain various "Common
Property” and community improvements and (o administer and enforce this Declaration and the other
Governing Documents referenced in this Declaration.

Colleton River Development Company, LLC, a South Carolina limited liability company, its successors,
and assigns (the "CRDC"), is the developer of the praperty within Colleton River Plantation identified on
Exhibit "A" attached hereto as the "Phase I Property" and as such has retained various approval rights as
set forth in the Colleton River Plantation Annexation Agreement, dated November 18, 1997, cxccuted by
and between the Club and CRDC (as amended, the "Annexation Agreement").

The master plan for Colleton River Plantation approved by the County of Beaufort, South Carolina, as
it may be supplemented and amended (the "Master Plan") contemplates residential and recreational uses
and this Declaration is intended to establish a process lor achicving the goals sct out in the Master Plan and
cstablishes relationships and obligations between and among owners, users, and the various parcels within
Collcton River Plantation.

DECLARATION OF COVENANT

The property described in Exhibit "A" and any additional property which has been or is in the future
made subject to this Declaration by amendment or supplement, shall constitute the “Community" or
“Colleton River Plantation" rcferred (o in this Declaration.  This Declaration shall run with the title
to such property, shall govern the dcvclopmcnl and usc ol such property, and shall be binding upon the
future owners of any portion of the property, their respective heirs, successors, successors-in-title, and as-
signs, and any other person or entity that now or hereafter has any legal, equitable, or beneficial interest in
any portion of such property.  This Declaration shall also be binding upon the Club, its successors and
assigns.
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PART ONE: INTRODUCTIONTOTHE COMMUNITY
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Chapter |

Governing Documents

A community is guided and governed by certain
principles thut cuch owner and resident, by choosing to
own property or reside in the community, agrees to up-
hold.  Those principles ure set forth in the commu-
nity’s governing documents, which verve as a tie that
binds the community rogether, give it structure, und
provide guidunce to all who purticipate in its growth

und evolution.

1.1. Scope and Applicability

The Community has been established and is
administered pursuant to various documents that
have a legal and binding effect on all owners and
occupants of property in the Community, as well
as on anyone clse that may now or in the future
havc an interest in any portion of the property

comprising the Community. Such documents,
referred (o in this Declaration as the "Govern-

ing Documents," include this Declaration and

GOVERNING DOCUMENTS

Amended and Restated De-
claration of Covenants:
{recorded)

this Amended and Restated Declaration of Covenants for Colleton
River Plantation, which creates obligations that are binding upon the
Club and all present and future owners of property in Colleton River
Plantation

Supplement:
(recorded)

| a recorded Supplement to this Declaration, which may submit addi-

tional property to this Declaration, create easements over the property
described in the Supplement, impose additional obligations or restric:
tions on such property, or any of the [oregoing

Articles of Incorporation:
(liled with Secretary ol State)

the Articles of Incorporation of Colleton River Plantation Club, Inc..
as they may be amended (the "Articles”), which establish the Club as
a nonpml‘il corporation under South Carolina law

By-Laws:
(recorded and attached as Fx-

hibit “B")

the Bv-Laws of Colleton River Plantation Club, Inc., adopted by its
members, as they may be amended (the “By-Laws"), which govern
the Club's internal alfairs, such as voting, clections, meetings, etc.

Design Guidelines:

the design standards and architectural and aesthctics guidelines adopted
pursuant Lo Chapter 5, as they may be amended, which govern new
construction and modifications to Lots, including structures, landscap-
ing, and other items on Lots ‘

Rules:

the rules of the Club adopted pursuant to Chapter 7, which regulate
use of property, activities, and conduct within Colleton River Planta-
tion

Board Resolutions:
(Board adopts)

the resolutions which the Board adopts to establish rulcs, policies, and
procedures for internal governance and Club activitics and to regulate
the operation and use of property which the Club owns or controls

Table 1.1 - Governing Documents
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Governing Documents

the other documents described in Table 1.1, a
they may be amended.  All owners and occu-
pants, as well as their tenants, guests, and invit-
ces, are required to comply with the Governing
Documents.

1.2. Additional Covenants

There arce certain recorded covenants and re-
strictions for property within Colleton River
Plantation, such as those pertaining to riverfront
lots and cottages, in addition to the covenants
and restrictions set forth in this Dedlaration.
The Club shall have the standing and power, but
not the obligation, w enfurce such additional

covenants.
1.3. Conflicts

Il there arc conflicts between any of the Gov-
erning Documents and South Carolina law, South
Carolina law shall control. [ there are conflicts
between or among any of the Governing Docu-
ments, then the Declaration, the Articles, and the
Bv Laws (in that order) shall control.  If there is
a conllict between the G()vernmg Documents and
any additional covenants rccorded on any prop-
erty within the Community (or the rules or poli-
cies adopted pursuant to any such additional
covenants), the Governing Documents shall con-
trol.

The Governing Documents use tables and
keynotes (text set apart in boxes with "key"®
icons) to illustrate concepts and assist the reader.
If there is a contlict between any table or keynote
and the text of the Governing Documents, the
text shall control,

Space has been set aside throughout this Dec-
laration to allow the rcader to make notes.  Any
such notes are not part of this Declaration and
have no legal or binding effect.

If anv court determines that any provision of

this Declaration is invalid, or invalid as applicd in
a particular instance, such determination shall not

aftect the \ahdll\' of other provisions or applica-
tions of such pm\lslun in other mstances.

1.4. Definitions

Capitalized terms used in the Governing
Documents have the meaning described in the
paragraph where they first appear in bold print.
An index to defined terms may be found at the
end of the Table of Contents. - All other terms
used in the Governing Documents have their
natural, commonly accepted delinitions.

[.5. Interpretation of Certain References

Community-Wide Standard. Where the
Governing Documents require compliance with
the "Community-Wide Standard," the stan-
dard to be applicd is the highest of: () the
standard of use, conduct, architecture, landscap-
ing, or aesthetic matters generally prevailing in
the Community, or (b) the minimum standards
described in tlus Declaration, the Design Guide-
lines, the Rules, and Board resolutions. The
Community- Wide Standard may contain objec-
tive elements, such as <pec1ﬁc maintenance re-
quirements, and subjective elements, such as
matters subject to the discretion of the Board or
the ARB (as defined in Chapter 5).  The Com-
munity-Wide Standard may or may not be set
out in writing and may evolve as development
progresses and as Colleton River Plantation ma-
lurcs.

Consent or Approval. All relerences in the
Governing Documents to "consent” or “ap-
proval® shall refer to permission or approval,
which unless otherwise expressly qualificd in the
specilic provision, may be granted or withheld in
the discretion ol the Person whose consent or
approval is required.

Discretion and Determination. - All refer-
ences in the Governing Documents to "discre-
tion” or to the right to "determine” any mat-
ter shall refer to the sole and absolute power or
right to decide or act. Unless otherwise ex-
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Governing Documents

pressly limited in the Governing Documents or
by law. any one authorized in the Governing
Documents to exercise its discretion or make a
determination may do so without regard to the

reasonableness of, and without the necessity of

justilying, the decision, determination, action, or
inaction.

Maintenance. ‘- All references in this Decla-
ration to "maintenance” shall refer to mainte-
nance, repair, and replacement.

Person. References in the Govcerning
Documents 1o a "Person” or "Persons" shall
refer w an individual, a corporation, a partner-
ship, a limited liability company, or any other
legal entity.

Recording. All references in the Governing
Documents to a "recorded"” legal instrument,
or lo recordation or the recording of a legal in-
strument, shall refer (o an instrument filed or the
filing of a legal instrument in the Office of the
Register of Deeds for Beaufort County, or such
other place designated as the official location for
filing documents affecting title to real estate in
Beaufort County in order to make them a matter
of public record.

NOTES
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Chapter 2

Community Administration

Vibranr communities depend upon all of their stake-
holders working together to uphold community stun-
dards und achieve the vision und goals for the Commu-
The Club, the Owners, the builders, and others
huve u role in the_functioning of the community and in
helping to fulfill that vision.  This chapter identifies

these stukeholders und describes their roles in udminis-

nity.

tering the Community.

2.1. The Club

The Club is the entity responsible for adminis-
tering Colleton River Plantation in accordance
The Club may

excercise all rights and powers which the Govern-

with the Governing Documents.

ing Documents and South Carolina law expresshy
grant to it, as well as any rights and powers that
may reasonably be implied under the Governing
Documents. It may also take any action rea-
sonably necessary to effectuate any such right or
privilege.

2.2. The Board

On most matters, the Club acts through its
board of directors ("Board™). However, in
some instances the Governing Documents or ap-
plicable law limit the Board's ability to act with-
out the approval of the Club's membors.
Unless the Governing Documents or South Caro-
lina law spedilically provide otherwise, the Board
may cxercise the Club's rights and powers with-
out a vote of the membership.

The Board may institute, defend, settle, or in-
tervene on behall of the Club in mediation, bind-
ing or nrm-binding arbitration, litigation, or ad-
ministrative prncccdings in matters pertaining to
the Common Property, as defined in Section 3.1,
enforcement ol the Governing Documents, or
any other dvil or criminal claim or acuon.
However, the Board has no lcgal duty to institue

6

litigation or any other pr()ceeding on behalf of or
in the name of the Club or its members.

In exercising the Club's rights and powers,
making decisions on the Club's behalf (including,
without limitation, deciding whether to file a
lawsuit or take other legal action under any cir-
cumstances) and conducting the Club's affairs,
Board members and the Club's officers are re-
quired to comply with, and ‘shall be judged by,
the standards set [orth in the By-Laws.

2.3. The Owners

Each Person that holds record title to a Lot, as
defined in Chapter 3, is referred to in the Gov-
crning Documents as an "Owner.” Howecver,
a Person who holds tite merely as security for
the performance of an obligation (such as a
lender holding a mortgage or similar security
instrument) is not considered an "Owner." Ifa
Lot is sold under a recorded contract of sale, and
the contract specifically so states, the purchaser
(rather than the holder of fee simple title) will be
considered the QOwner.  If a Lot has more than
one Owner, all co-Owners are jointly and sever-
ally obligated to perform the responsibilities of
the Owner under the Governing Documents.

Every Owner has a responsibility to comply
with the G()veming Documents and upho|(‘| the
community standards described in Part ‘I'wo of
this Dcclaration.  Each Owner also has an op-
portunity to participate in the administration of
the Community through membership in the Club
and through service to the Community in various
committee and leadership roles, as described in

Chapters 3 and 4 and in the By-Laws.
2.4. Mortgagees
Ifa Lot is made subject to a mortgage or other

form of security instrument affecting title to a
Lot ("Mortgage"), then the holder or benefici-
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Communit_v Administration

ary ol that Mortgage (" Mortgagee”) also has an
interest in the administration of the Community.
The Govcrning Documents contain various pro-
visions for the protection of Mortgagees, includ-
ing those ser forth in Chapter 16. »

) NOTES
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Ch@pter 3

Community Structure and Organization

The Community consists of purcels of property, re-
ferred to us Lots, which are intended Jfor the exclusive
use of the Owner and other occupunts of such parcel, us
well us property that is intended for common use.

Lots. 'The Governing Documents refer to
the "Dwellings” (defined in Section 5.8) and
Dwcling sites in Colleton River Plantation as

"Lots." A Lot ix a portion of Collcton River
Plantation dcpidcd as a separately identified lot
or parcel on a recorded subdivision plat or survey
which may be independently owned and con-
veyed.  The term "Lot” relers (o the land that is
part of the Lot, as well as to any structures or
other "Improvements” (defined in Section 5.1)
on the Lot.  The 1erm does not include Com-
mon Property, as delined below, or property
deédicated to the public.

Common Property. The land and anv im-
provements thereon that the Club owns or in
which it otherwise holds possessbry or use rights
lor the common use or benefit of more than onc
Lot is referred to as "Common Property.”
The Common Property also includes any prop-
erty that the Club holds under a lcase, any ease-
ments in favor of the Club, and any personal
property acquired by the Club.

All Common Property is devoted to and in-
tended for the common use and enjoyment of
Owners and their families and guests.  The
Common Property includes all property desig-
nated as "Common Property” or "Common
Arca” on the plats referred to in. Exhibit "A™ or
any other approved plat or master plan for the
Community, whether or not such property has
been conveyed to the Club.  Notwithstanding
the (oregoing. CRDC may, i its sole discretion,
maodily any plat or master plan to modify any
Common Property designauon prior Lo any con-
vevance ol such property to the Club.

NOTES
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Chgpter 4

Club Membership and Voting Rights

The Club is un entity through which euch Owner
can participate in the governance und udministration of
Colleton River Plantation. While many powers und
responsibilities are vested in the Bourd in order to fa-
cilitate day-to-duy management and operation, the
membcrxhip und voting rights vested in the Owners ul-
low the Owners to participate in udministration of the
Community und influence the outcome of major deci-

sions.
4.1. Membership

There shall be one membership in the Club
per Lot. Ifa Lot has more than one Owner, all
co-Owners of the Lot shall designate onc Owner
to exercise the privileges of membcrship in the
Club, subject 10 Chapter 14 and reasonable
Board regulation and the restrictions on voting
st forth below and in the By-Laws. I an
Owner is a corporation, a partnership, or other
legal ennty, its membership rights may, subject
to Chapter 14, be excreised by any officer, direc-
lor, partner, or trustee, or by an individual the
Owner designates from time to time in writing
to the Club's Sccretary.

4.2. Voting

Each Lot is assigned one equal vote, subject to
the limitations on voting sect forth in this Declara-
tion and the other Governing Documents.

No vote shall be exercised for any property
exempt from asscssment under Section 12.8.

An Owner of a Lot may personally cast the
vote allocated to such Owner's Lot on any issue
requiring a vote of the Owners under the Gov-
erning Documents.  Voling privileges may be
exercised by an Owner, his or her spouse, or an
Owner's child under the age of 25 who lives with
the Owner.

9

Il there is more than one Owner of a Lot, the
vote for such Lot shall be exercised by the
Owner holding a majority of the owncrship in-
terest in the Lot, or, in the event no majority
Owner exists, by the "Designated User" (delincd
in Chapter 14).

NOTES
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PARTTWO: COMMUNITY STANDARDS

10
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Chapter 5

Architecture, Landscaping, Aesthetic, and Environmental Standards

The Community derives its unique character from u
mix of compatible architectural styles and from the
cooperation of all builders und Owners in upholding
minimum design, lundscaping, and aesthetic stundurds.
This chapier explains how those stondards arc estab-
livhed und how they ure applied and maintained
through ua process requiring prior approval for construc-
tion on und exterior modifications to improvements on
Lots.

5.1. General

All site work, in(:luding topographic, vegeta-
tion and location characteristics, |andscaping,
structures, including docks, picrs, fences, gaze-
bos, retaining walls, pools, mailboxes, improve-
ments, and other items placed on a Lot in a man-
ner or location visible from outside of any exist-
ing structures on the Lot ("Improvements")
are subject to standards for design, landscaping,
and aesthetics adopled pursuant to this chapter
("Design Guidelines") and the approval pro-
cedures set forth in this chapter, except as this

’ chapter or the Design Guidelines may otherwise

speci I\

References in the G()\'crning Documents to a
"dock” shall refer 1o that structure, il any,
which may be constructed and maintained over
the waters adjacent to Colleton River Plantation
pursuant to governmental regulations and any
applicable permit. © The term "dock,” as used in
this Dedlaration, shall include any corresponding
deck constructed for the same pu rposes.

Generally, no approval is required for work
donc to the interior of a structure; however,
modifications to the interior of screened porches,
patios, and any other portions of a structure visi-
blc Irom outside of the structure do require prior

ap])r()v.ll .

1t

Approval under this chapter is not a substitute
lor any approvals or reviews requircd by Beau-
fort County or any municipality or governmental
agency or entity having jurisdiction over architec-
tural or construction matters.

5.2. Design Review Authority

(a) Architectural Review Board. An Ar-
chitectural Review Board ("Architectural Re-
view Board” or "ARB") has hcen appointed 10
assumc jurisdiction over matters within the scope
of the delegated authorily or this chapter, respec-
tively.  The ARB shall consist of at least three,
but not more than ninc, persons, who shall serve
and may be removed and replaced in the Board's
discretion.  ARB members need not be Owners
or rcpresentatives of Owners. The ARB may,
but need not, include architects, engincers, or
similar professionals.

'(b) Fees; Assistance. © ‘The ARB may estab-
lish and charge reasonable fees for its review of
applications and may require that such fees be
paid in advance. Such fees may also include
rcasonable costs incurred in having prolessionals
review any application.  ‘The Board may include
the compensation of such persons in the Club's
annual operating budget.

5.3. Guidelines and Procedures

(a) Design Guidelines. The  Design
Guidelines may contain general provisions appli-
cable to all of Colleton River Plantation as well as
specific provisions that vary among uses, housing
Lypes, or locations within the Community. The
Design Guidelines arc intended to provide guid-
ance to Owners and contractors rcgarding mat-
ters of particular concern to the ARB.  ‘The De-
sign Guidelines arc not the exclusive basis for the
ARB's decisions, and compliance with the Design
Guidelines does not guarantee approval.
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The ARB may amcend the Design Guidelines
with the Board's consent.  Amendments to the
Design Guidelines shall apply prospectively only.
They shall not require modifications- 1o or re-
moval ol any structures previously approved once
the approved construction or modification has
begun. However, any new work on such struc-
turcs must comply with the [)esign Guidelines as
amended. There shall be no limitation on the
scope of amendments 1o the Design Guidelines,
and such amcendments may climinate require-
ments previously imposed or otherwise make the
Design Guidelines less restrictive.

The ARB shall make the Design Guidelines
available to O)wners and their contractors upon

n-quvst,

(b) Procedures. Ulnless the Design Guide-
lines provide otherwise, no activities within the
scope of this chapter (as described in Section §.1)
may begin on any property within the Commu-
nity until a written application is submitted to
and approved by the ARB.

must be accompanied by two copies of all plans

The application

and specifications and any such other information
as the ARB or the Design Guidelines requirc.

In reviewing each application, the ARB may
consider anv factors it deems relevant, including,
without limitation, harmony of the proposed ex-
ternal design with surrounding structures and
Deuisions based on

cavironment. may be

plirci_\: aesthetic considerations.  Fach Owner
acknowlcdgcs that  such determinations  are
purcly subjective and that opinions may vary as to
the desirability and/or attractiveness of particular

improvements,

The ARB shall have the sole discretion to
make final, conclusive, and binding dctermina-
tions on matters of aesthetic judgment, and such
determinations shall not be subject o judidal
review so long as thev are made in good faith and
in accordance with required procedures.

The ARB shall make a determination on cach
application after receipt of a completed applica-
tion with all required information. The ARB
may permit or require that an application be
submitted or considered in stages, in which case a
(inal decision shall not be required until after the
final, required submission. The ARB may
(i) approve the application with or without con-
ditions; (ii) approve a portion of the application
and disapprove other portions; or (iii) disapprove
the application.

The ARB shall notily the applicant in writing
of the final determination on any application no
later than 45 days after its receipt of a completed
No-
tice shall be deemed given at the time the enve-

apphcation and all required submissions.

lope containing the responsc is deposited in the
.S, mail.

mail, or similar dclivcr_v of such written notice

Hand deli\-’cry, facsimile, electronic

also shall be suflicient and shall be deemed given
al the ume of confirmed deljvery to the appli-
cant.

If the ARB fails to respond within such 45
days, approval shall be decmed given. How-
ever, no approval, whether expressly granted or
deemed granted, shall be inconsistent with the
Design Guidelines or this Declaration unless a
written variance has been granted pursuant to
Section 5.5,
within six

Construction must commeance

months alter any approval is granted.  If' con-
struction does not commence within the required
period, the approval shall expire, and the Owner
must reapply for approval before commencing
any activitics. Once construction is  com-
menced, it shall be diligcnll_\' pursued Lo comple-
tion. All work shall be completed within 15

months of commenccment unless otherwise
specified in the notice of approval or unless the
ARB, in its discretion, grants an extension in

writing.

I'he ARB may exempt certain activities [rom
the application and approval requirements of this
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chapter il such activities arc undertaken in com-
pliance with the Design Guidelines and the
Communiry-Wide Standard.

(c) Appeals Process. An applicant may
appcal any disapproval of it application to the
Board.
must submit to the Club's Sceretary no later than

To request an appeal, the applicant

I5 days after the dclivery of the notification of
disapproval, a copy of the original application,
the notification of disapproval, and a letter re-
questing review of the decision.  The appeal
request shall also contain a response to any spe-
cific concerns or reasons for disapproval listed in
the notification of disapproval.  The Board may
(i) altirm the ARB's decision, (ii) affirm a portion
and overturn a portion ol the ARB's dedision, or
(iily overturn the ARB's entire dedsion.  ‘the
Board shall notily the applicant and the ARB in
writing of its decision no later than 30 days alter
its receipt of the request for appeal with all re-
quired information.  The Board's decision shall
include a description of its reasons for overturn-
ing the ARB's decision.

process, the Owner shall not commence any

During the appcal

work requiring approval hereunder.

.

5.4. No Waiver of Future Approvals

The people reviewing applications under this
chapter will change from time to time, and opin-
ions on acsthetic matters, as well as interpreta-
tion and application of the Design Guidelines,
may vary accordingly. It may not always be
possible o identity objectionable features until
work is completed.  In such cases, the ARB may
cleet not to require changes to objectionable fea-
turcs. Howcever, the ARB may refuse to ap-
prove similar proposals in the future. Approval
of applications or plans shall not constitute a
waiver ol the right 10 withhold approval as 10 any
similar applications, plans, or other matters sub.

sequently or additionally submitted for approval.

5.5. Variances

g?%@When unusual circumstances exist that
make it difficult or impossible to comply with a
particular requirement of the Dcsign Guidclines,
the Owner may file a request with the ARB to be
excused from C'omplying with such requirement.
The ARB has the discretion 10 determine when a

variance is appropriate.

The ARB may authorize variances from com-
pliance with any of the Design Guidelines and
any pru(:cdurcs when it dctermines that circum-
stances such ag topography, natural obstructions,
hardship, or aesthetic or cnvironmental consid-
erations justify such a variance. however, the
ARB shall under no circumstances be obligated to
grant variances.  No variance shall (a) be effec-
tive unless in writing; (b) be contrary to this
Declaration; or (c) prevent the ARB from deny-
ing a variance in other circumstances.

5.6. Limitation of Liability

This chapter establishes standards and proce-
durcs as a mechanism for maintaining and en-
hancing the overall aesthetics of the Community;
Re-
view and approval of any application pursuant to

they do not create any duty to anv Pcrson.

this chapter may be hased purely on acsthetic
considerations.  The ARB is not responsible for
the structural integrity or soundness of approved
construction or modifications, for compliance
with building codes and other governmental re-
quircments, or for cnsuring that all chllings are
of comparable quality, value, size, or design, or
arc acsthetically pleasing or otherwise acceptable
to other Qwners.

The Club, ns officers, the Board, any commit-
tee, and member of any of the foregoing shall not
be liable for (a) soil conditions, drainage, or
other general site work; (b) any delects in plans
revised or approved hercunder; () any loss or
damagc arising out ot the action, inaction, intcg-
rity, hinancial condition, or quality of work of any
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contractor or its subcontractors, emplovees, or
agents; or (d) any injury, damages, or loss arising
out of the manner or quality or other circum-
stances of approved construction on or mochifica-
tions to any Lot

5.7. Certificate of Compliance

Any Owner may request in writing that the
ARB issuc a certificate ol compliance certifying
that there are no known violations of this chapter
or the Design Guidelines.  The Club shall cither

grant. or denv such written request within 30

davs alter receipt and may (:harge a reasonable
administrative fee. bssuance of such a certficate
shall prevent the Club from taking cnlorcement
action against an Owner lor any condition known
1o the Chub on the date ol such certificate.

5.8. Dwelling Requirements

Any single family dwelling  or cottage
("Dwelling") constructed on a Lot shall be de-
signed by and built in accordance with the plans
and specifications of a licensed architect.  Each
Dwelling's design and construction plans shall
include a drainage plan, subject to architectural
review.  Drainage systems shall be designcd S0
that there is nu direct discharge or runoff intn
any body of water adjoining or within Colleton
River Plantation without proper filtration. If
the Lot has a drainage system, the design of the
drainage and filtration system shall be subject 1o
review and approval by the ARB.

No approval will be granted for any plans for
a Dwelling unless the proposed Dyelling meets
the fn“(;wing minimum square I'm_)tage require-
ments: (i) 2,400 square feet of enclosed dwell-
ing arca for a .~:|ngle story chlling; or (i) 3,000
square feet of enclosed dwclling arca for a 1'% or
two story Dwelling.  Any plans for a 1'% story
Dwelling shall also contain a minimum of 1,800
square feet on the first Noor.  As used herein,
the term "endlosed dwclling arca” relers to the
tota) enclosed area of a Dwelling which is air
conditioned and heated, exclusive of any garage
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space.  Further, no plans {or any Dwelling shall
have a height greater than 40 feet above the ele-
vation of the finished surface of the first floor
living space ol such Dwclling. Al Dwellings
shall have a minimum first floor clevation cqual
to the 100-year ood level, as designated by the
Beaulort County flood plain maps.

The Club has made arrangements for a central
sewage disposal system and a central water sup-
ply system. No Dwelling may be constructed
on a Lot unless suitable provisions have been
made for water supply and sewage disposal and
the ARB has approved such provisions.  No po-
table water wells may be drilled or maintained
on a Lot by anyone other than the Club; pro-
vided, this prohibition is not intended to prevent
the ARR from approving shallow wells for irriga-
tion or heating and cooling systems which include
geothermal heat transfer systems.

5.9. Siting of Improvements

To assure that Improvements on Lots will be
located so that reasonable view, privacy, and
breeze will be available 1o the largest practical
number of structures built within the Commu-
nity and to assure that Improvements will be lo-
cated with regard to the topography of each Lot,
taking into consideration the location of large
trees, other Improvements previously built or
approved pursuant to this Chapter for adjacent
Lots, and other aesthetic and environmental con-
siderations, the ARB shall have the right to ap-
prove (subject to the provisions of the pertinent
law) the precise site and location of any Im-
provement within the Community.  The loca-

tion shall be determined only after reasonable

opportunity is afforded the Owner to recom-
mend a specilic site.

In suhmitling site development plans to the
ARB for review, cach Owner shall include calcu-
lations verified by an engineer or landscape archi-
teet regarding setbacks, total pervious and im-
pervious surface coverage, open space, gross
building squarc footage, and any other data that
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may rcasonably be requested by the ARB.
Once site development plans have heen ap-
prm‘cd, construction of lmprovemem’s must ¢on-
farm to such plans and calculations.

5.10. Waterfront Requirements

A Lot and/or the Common Property may
contain  waterfront  structures, including fixed
picrs, boatslips or floats, docks, boat ramps,
decking or scating arcas attached to picrs, board-
walks, walkwavs, and similar structures con-
structed by the Club and/or a predecessor or
successor i litle.  Fach Owner acknuwlcdgcs
that policics, laws, and regulations regarding the
ability to construct, alter, enlarge, or install such
watcrlront structures may changc from time to
time, and the Club makes no representation as to
any Owncr or the Club's ability 1o construct or
install such structures now or in the future.

No Improvement may be. crected by anyone
other than .the Club within the setback require-
ments established by the ARB. However, Im-
provements such as pools, decks, hot tubs, spas,
or cook-out areas may be built within such set-
back if prior approval is granted under the terms
ol this Chapter 5. Reasonable variances (o
these setback requirements may be approved by
the ARB in accordance with Section 5.5, if the
ARB determines that adjacent property would
not be harmed by any such variance.

5.11. Conservation Activities

It i the intent and purpose ol this Declaration
to protect all bodies of water within and adjoin-
ing Co"gton River Plantation and to maintain
and cnhance the conservation of natural and sce-

nic resources, Lo promulc th‘- conservation of

soils, wetlands, wildlife, game and migratory
birds, and (o aftord and enhance recreational op-
portunities, preserve historical sites and generally
implement the Master Plan for development.
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Chapter 6

Maintenance, Repair, and Replacement

One of the benefits of owning property in a planned
community is the commitment among neighbors to
maintain their property in a neat, attractive, and well-
lundscaped condition to enhunce the overall bevuty und
acsthetic uppeal of the community.  This chupter de-
scribes the Owners' responsibilities for maintenance and
repair of their Lots und for insuring their Lots againsr
property damage so that funds will be available Sfor

repair und restoration if needed.
6.1. Maintenance by Owners

Each Owner shall maintain his or her Lo, in-
cluding all Improvements and |and5('aping com-
prising the Lot. in a manner consistent with the
(}0\'(:rning Documents and the Community-
Wide Standard, unless such maintenance respon-
sibility is otherwise assumed by or assigned to the
Club pursuant 10 this Declaration, any Supple-
ment, or by law. Docks must be maintained in
good repair and kept sale, clean and orderly in
appc:irance at all times. '

The ARB shall determine in its sole discretion
whether Lots are maintained and the docks are
safe, clean, orderly in appearance, and properly
pamted or preserved in accordance with reason-
able standards.  In the event the ARB notifies an
Owner in writing that his or her Lot or dock fails
to meet acceptable standards, such Owner shall
remedy such condition within 30 days after re-

ceipt of such notice.

II'the Owner fails to curc such violation to the
satislaction of the ARB, the Club may, but shall
not he obligated to, make necessary repairs or
take such other actions to bring the property up
10 acceptable standards.  In the event the Club
cnters a Lot or dock to conduct such mainte-
nance, such action shall not be deemed a trespass
and the Club may levy a charge against such
Owner to collect all expenses associated with

The Club shall not be

such vorrective action.
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liable for any damage or injury occurring on, or
arising owt of the condition of, property it does
nol own except to the extent that it has heen
ne.gligent in performing its maintenance respon-
sibilities.

6.2. Maintenance by the Club

The Club shall maintain the Common Prop-
criy, as more particularlv described in Section
9.2.
does not own, inc‘]uding, without limitation,
Lots, or property dedicated to the public, il the

Board determines that such maintenance is neces-

The Club may also ‘maintain property it

sary or desirable to maintain (he Communily-
Wide Standard.

6.3. Responsibility for Repair and Re-
placement

Unless otherwise specifically provided in the
Governing Documents or in other instruments
creating and assighing maintenance responsibil-
ity, responsibility for maintenance shall include
responsibility for repair and replacement neces-
sary 1o maintain the property to a level consistent
with the Community-Wide Standard.

Within 90 days after any damagce to or de-
struction ol a structure on a Lot, the Owner shall
pmmpll_\f rcpair Or reconstruct in a manncr con-
sistent with the original construction or such
other plans and specifications as are approved
pursuant to Chapter 5 unless the Board, in its
discretion, agrees to extend such period. Al
ternatively, the Owner shall clear the Lot of de-
bris and maintain it in a neat and attractive land-
scaped condition consistent with the Commu-
nity-Wide Standard.  The Owner shall pay any
costs that insurance proceeds do not cover.
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Chapter 7

Use and Conduct

In order to muintuin an environment that encour-
uges respect for and courtesy among neighbors und
minimizes the potentiul for disputes, this chapter scty
jbrth busic standardy requrding use, accupancy, and
transfer of interests in Lots.  In addition, it providey u
procedure by which the Board und the membership can
ddopt and chdn.qe rules rcguluriny use, conduct, und
uctivities wirhin the Community to address particular

nvedy uad desires (J the Communirv over time.

7.1.  Use, Occupancy, and Transfer of In-
terests in Lots

(@) Residentiul and Related Uses. Lots
may be used only for residential and rclated pur-
poscs. A business activity shall be considered
"rclated” to a residential use and thus permitted
under this section only if conducted by a person
or persons residing in the Dwelling and only il
the business activity:

(i) 'is not apparent or détectable by
sight, sound, or smell from outside of a permit-

ted structure;

(i) complies with applicable zoning

1'0quimm(‘nls;

(ii) docs notinvolve recurring visitation
ol the Lot by emplovees who do not reside in the
chlling, dients, customers, suppliers, or other
business invitees, or door-to-door  solicitation

within the Community; and

(iv) 1s consistent with the Community's
residential character and does not constitute a
nuisance or a hazardous or offensive use, or
threaten the security or safety of others, as the

Board determines in its discretion.

"Business” shall have its ordinary, gencrally
accepted meaning and shall include, without limi-
tation, any occupation, work, or activity under-
taken on an ongoing basis which involves provid-
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ing goods or scrvices to Persons other than the
family of the producer and for which the pro-
ducer receives a fec, compensation, or other
form of consideration, regardless of whether (i)
such activity is engaged in full or part time; (ii)
such activity is intended to or docs generate a
profit; or (i) a license is required. Lcasing a
Lot for residential purposes shall not be consid-
cred a "business” within the meaning of this sub-
section. )

(b) Leasing. For purposes of this Dectara-
tion, the terms "Lease” and “Leasing” shall
refer to the rcgular, exclusive occupancy ol a
Dwelling other than a cottage by any Person
other than the Owner, for which the Owner re-
ceives any consideration ar benelfit. Any
Dwelling that is leased shall be leased only in its
entirety; separate rooms, floors, guest houses or
other areas within a Dwelling or Lot may not be
separately lcased. Notwithstanding the forego-
ing,. the occupancy of a room within a Dwelling
or guest house on a Lot by a housekeeper, care-
taker, child care giver, or personal carc giver
providing services to the occupants of the Dwell-
ing shall not be considered a "lease” in violation
of this subsection (b). '

No Dwelling shall be leased for a term of less
than six months.  All lcases shall be in writing
and shall disclose that the tenants and all occu-
pants ol the leased Lot are bound by and obli-
gated Lo comply with the Governing Documents.
Howcever, the Governing Documents shall apply
regardless of whether such a provision is specifi-
cally set forth in the lease.

The Board may require that Owmers use
Board-approved lease forms (or include specific
lease terms) and may imposce a reasonable review
or administrative fee in connection with the
Board's review of a lease.
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Within 1+ davs of a lease being signed and
prior to the commencement of any such leasc
term, the Owner of the leased Lot shall notily
the Board or the Club's managing agent of the

lease and provide a copy of the lease to the Board-

and any additional information the Board may
reasonably require.  The Owner must give the
tenant copics of the Governing Documents.  In
addition to, but consistent with this subsection,
the Club or the Board may adopt additional Rules

governing |vasmg.

(¢} Transfer of Title. Subject (o Section
19.2, any Owner (lesirmg to sell or otherwise
transler title to his or her Lot shall give the Board
at least 30 dayy” prior written notice of the name
and address of the purchaser or transferee, the
date of such transter of title, and such other in-
lormation as the Board may rcasonably require.
'The Person translerring title shall continue 10 be
jointly and severally responsible with the Person
accepting title for all obligations of the Owner,
including assessment obligations, until the date
upon which the Board receives such notice and all
amounts outstanding prior to transfer arc paid in
[ull, notwithstanding the transfer of title.

(d) Subdivision and Combination of Lots.
Once a Lot has been conveyed to an Owner, no
Person shall subdivide or change the boundary
lines ol any Lot or combine Lots.

(e) Timesharing. No Lot shall be used for
operation of a limcsharing, rracrion-sharmg, or
similar program whereby the right 10 cxclusive
use ol the Lot rotates among participants in the
program on a fixed or l'loating time schedule over

a period of years.

(f) Environmental Restrictions. To sc-
cure the natural beauty of the Community, the
Club, its successors or assigns may promulgate
and amend [rom time to time rules and regula-
tions which shall govern activities which may, in
its judgment, be environmentally hazardous, such
as the application of fertilizers and pesticides and
other chemiaals.  Failure of any Owner or ten-
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ant (0 comply with the requirements of such ad-
ditional rules and regulations shall constitute a
breach of the Declaration,

(8) Puarking and Vehicle Use Restrictions.
No vehicle may he parked on private streets or
thoroughfar'c.s. The parking of commerdcial ve-
hicles or equipment, mobilc homes, recreational
vchicles, golf carts, boats and other watercraft,
trailers, stored vehicles, or inoperable vehicles is
prohibited in places other than enclosed garages;
provided, construction, service, and delivery ve-
hicles shall be exempt from this provision during
normal business hours for such periods of time as
is reasonably nceessary to provide service or to
make a dclivcry to a Lot or the Comman Prop-
Crty. )

Motorbikes and motorcycles arc cxpressly
prohibited within Colleton River Plantation.
No camper, trailer, motor home, boat (including
without limitation, any boat docked adjacent to
the Community), recreational vehicle, or similar
habitable or transportable unit or structure shall
be allowed to remain on or adjacent to any Lot as
a place of residence.

(h) Unsightly or Unkempt Conditions.
Structures, equipment, or other items on the
exterior portions of a Lot which have become
rusty, di]apidated, or otherwise lallen into disrc-
pair are prohibited from being maintained on any
Lot.

(1) Quiet Enjoyment; Noise. No Person
may conduct or keep within the Community any
noxious or offensive activity, plant, animal, de-
vice, or other thing of any sort which in the rea-
sonable determination of the Board tends to
cause embarrassment, discomfort, annoyance, or
.nuisance 1o persons using the Common Propert)'
or to the occupants of other Lots or that emits
foul or obnoxious odors outside the Lot. The
use or discharge of any radio, loudspeakc.r. horn,
whistle, bell, or other sound device so as to be
audible to occupanty of other Lots is expressly
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prohibited, except for alarm devices used exclu-
sively for security purposcs.

(j) Animals and Pets. No animals may be
raised, bred, or kcpl on a Lot, except that a rea-
sonabl¢ number of dogs, cats, or other usual and
common household pets may be permitted; - pro-
vided, the l'nllmving breeds are specifically pro-
hibited in Colleton River Plantation:  all “pit
bulldog” breeds, including but not limited to,
Staffordshire Bull Terricrs, Bull ‘l'érriers, Pit Ter-
ricrs, and American Pit Bull Terriers.

Pets which are permatted to roam Iree, or, in
the Board's sole discretion, make objectionable
noisc, endangcr the health or salety ol or consti-
tute a nuisance or inconvenience 1o the occupants
ol ather Lots shall be removed upon the Board's
request. Il the pot owner fails to honor such
request within a reasonable time, the Board may

remove the pet.

Dogs shall be kept on a leash or otherwise
confined in a manner acceptable to the Board
whenever outside the Dwelling.  Pets shall be
rungiurCfl, licensed, and inoculated as required

by law

7.2. Rulemaking Authority and Proce-
dures

tial situations and problems that may arise within
the Community, the Board and the Owners have
the authority 1o adopt and modily Rules, as set
forth herein, to address new or changing circum-

stances.

(a) Board Authority. Subject  to  the
Board's duty to excreise judgment and reason-
ableness on behall of the Club and its members,
the Board may adopt new Rules and madily or
rescind existing Rules by majority vote of the

directors at any Board meeting.

(b) Membership Authority. The Owners
may adnpl new Rules and modity or rescind ex-

isting Rules at any meeting of the Club duly
called for such purpose, regardless of the manner
in which the original Rulc was adopted.

(c) Effective Date. A Rules change
adopted by the Board shall take effect 30 days
alter the date on which written notice of the
Rules change is given to the Owners.

(d) Conflicts. No action taken under this
section shall have the ellect of modifying or re-
pealing the Design Guidclines or any provision of
this Declaration.  In the event of a conflict be-
tween the Design Guidelines and the Rules, the
Design Guidelines shall control.  In the cvent of
a conflict between the Rules and any provision of
this Declaration, the Declaration shall control.

7.3. Protection of Owners and Others

Except as may be set forth in this Declaration,
all Rules shall comply with the ['ollowing provi-
sions:

(a) Similar Treatment. Similarly situated
Lots shall be treated similarly; however, the
Rules may vary by housing type (e.g., Dwellings
and cottages).

(b) Household Composition. No Rule
shall interfere with an Owner's treedom to de-
termine household composition, except that the
Club may impose and enforce reasonable occu-
pancy limitations and conditions based on Lot
size and facilities and its fair sharc use of the
Common Property.

(¢) Activities Within Dwellings, No
Rule shall interfere with the activities carried on
within a Dwel]ing, except that the Club may pro-
hibit activities not normally associated with resi-
dential property. It may also restrict or pro-
hibit activities that create monetary costs for the
Club or other Owners, that create a danger to
anyone's health or safety, that gencerate excessive
noise or traflic, that create unsightly conditions
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visible from outside the dwelling, or that are an

unreasonable source of annoyance.

(d) Allocation of Burdens and Benefits.
No Rulc shall alter the allocation of financial bur-
dens among the various Lots or rights to usc the
Common Property to the detriment of any
Owner over that Owner's objection expressed in
writing to the Club. Nothing in this provision
shall prevent the Club from changing the Com-
mon Property available, from adopting generally
applicable rules for usc of Common Property, or
from (lcn_ying usce privilcgcs to those who are de-
linqucnt in paying assessments, abuse the Com-
mon Property, or violate the Governing Dacu-
ments.  This provision does not affect the right
to increase the amount of assessments as pro-

vided in Chaplvr 12.

(e) Leasing of Lots. No Rule shall pro-
hibit leasing any Dwelling or require approval
prior 1o leasing a Dwelling, except as provided in
Section 7.1.

() Abridging Existing Rights. No Rule
shall require that an Owner dispose of personal
property kept in or on a Lot in compliance with
the Declaration and Rules in effect at the time
such personal property was brought onto the Lot.
This exemption shall apply only during the pe-
riod ol such Owner's ownership of the Lot and
shall not apply to subsequent Owners who take
title to the Lot after adoption of the Rule.

&This provision protects the existing per-
It is intended to
prevent a situation in which an Owner is lorced
to get rid of an item that was allowed prior to a
change in the Rules. For example, il basketball
hoops are allowed in driveways and then a Rule is
passed prohibiting baskctball hoops, the Board
cannot force the Owners who have basketball
hoops at that time to remove them.

sonal property of Owners.

However,
they can enlorce this Rule against any other
Owner desiring (o install one, or against any

{Owner who takes title to a Lot afier the ellective

date of the new Rule,

(g8) Reasonable Rights of (RDC. No
Rulc may unreasonably interfere with CRDC's
ability to develop, market, and sell any Phase I
Property and to generally conduct its businesses
in Colleton River Plantation.

(h) Interference with Easements. No
Rule may unreasonably interfere with the exer-
cise of any easement.

7.4. Owners' Acknowledgment and No-
tice to Purchasers

By accepting a deed, each Owner ac-
knowledges and agrees that the use, en-
joyment, and marketability of his or her
Lot is limited and affected by the Rules,
which may change from time to time. A
copy ol the current Rules are available from the
Club upon request.  The Club may charge a
reasonable fee to cover its reproduction cost.

NOTES
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Chapter 8

Compliance and Enforcement

The covenants, standards, und restrictions set forth
in the Governing Documents ure Jfor the benefit of ull
Owners and occupants of the Communig-'. However,
J thev are to have any real meaning, there must be u
commitment by the stakeholders in the Community to
comply with them and there must be a mechanism in
place to eqfora' that compliance in the event that some-
one fuils or refuses to do so.  This chapter sets forth
the obligation to comply und the remedies availuble to
the Club for noncompliunce.

8.1. Compliance

@AH Owners and oceupants of Lots, as well
as their tenants, guests, and other visitors, must
abide by the Governing Documents.  If any of
them fail or reluse o comply with the Governing
Documents, they may be subject to various pen-
altics, including fincs and the loss of the right to

use the Common Property.

Every Owner, occupant, and visitor to a Lot
must comply with the Governing Documents and
shall be subject to sanctions for violations as de-
scribed in this chapter.  In addition, each
Owner shall be responsible for, and may be sanc-
tioned for, all violations of the Governing Docu-
ments by the occupants, tenants, guests, or invit-
ces to their Lots, and for any damage to the
Common Property that such Persons Inay cause.

8.2. Remedies for Non-Compliance

The Club and every affected Owner shall have
the right to file suit at law or in equity 10 enlorce
In addition, the

B()Zl!'(l may impose. sanctions for violalion of the

the Governing Documents.

Governing Documents, including those sanctions
listed below and anv others described clsewhere
in the Governing Documents.

(a) Sanctions chuiring Prior Notice and

Hearing. After written notice and an oppor-

tunity for a hearing in accordance with the By-
Laws, the Board may:

(1) impose reasonable monetary (ines,
which shall be levied and shall constitute an equi-
table charge and a lien upon the Owner's Lot.
An Owner shall be subject to the sanctions set
lorth herein in the event of such violation by such
Owner, his or her co-Owners, family, guests,
tenants, orinvitees:

(i) suspend an Owner's right to vote
(except that no hcaring is required if' the Owner
1s more than 30 days delinquent in paying any
assessment duce to the Club);

(i) suspend any Person's right o use
any Common Property or common facilities,
including the goll courses, tennis courts, and
community dock (A) for any period during which
any charge against any Lot owned by such Owner
remains delinquent for more than 30 days, and
(B) for a period not to exceed 60 days for a single
violation or for a longer period in the case of any
continuing violation (except that no hearing is
required il the Owner is more than 30 days de-
linquent in paying any assessment or other charge
owed the Club); provided, nothing hercin shall
authorize the Board to limit ingress or egress to

or [rom a Lo;

(iv) suspend services the Club provides
(except that no hearing is required if the Owner
ix more than 30 days delinquent in paying any
assessment or other charge owed to the Club);

(v) exercise self-help or take action to
abate any violation of the Governing Documents
in a non-emergency situation (including remov-
ing personal property that violates the Governing
Documents);

(vi) without liability to any Person, pre-
clude any contractor, subcontractor, agent, cm-
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ployee, or other invitee of an Owner who fails 1o
comply with the terms and provisions ol Chapter
5. including the Design Guidelines, from con-
tinuing or perlorming any lurther activities in
Colleton River Plantation;

(vii) levy charges to cover costs the Club
incurs in bringing a Lot into compliance with the
Community-Wide Standard or other require-
ments under the Governing Documents; and

(viii) record a notice of violation with
respect 1o any Lot on which a violation exists.

(b) Other Sanctions.
the f{ollowing actions 1o obtain compliance with

‘The Board mav take

the Governing Documents without prior notice
or a hearing:

(i) exercise self-help or take action 10
abate a violation un a Lot in any situation which
requires prompt action to avoid potential injury
or damage or unreasonable inconvenience to
other persons or their property (specifically in-
cluding, but not limited 10, the tow ing of vehi-
cles that are in violation of parking rules and
regulations);

(ii) cxcerase selt-help or take action 10
abate a violation on the Common Properiy under
any circumstances;

(i) require an Owner, at his own ex-
pensc, to perfm'm maintenance or to remove any
structure or improvement on such Owner's Lot
that is in violation of the (.ommunll'\!-\»\/ldu !\lan-
dard or other requirements under the G(,»\-'crnin_g
Documents and to restare the property o its
previous condition;

(iv) enter the property and excrcise self-
help 10 remove or cure a violating condition if an
Owner fails 1o take action as required pursuant to
subsection (iii) above within 10 days after receipt
of written notice to do so, and any such entry
shall not be deemed a trespass; or

[A¥]
[V

(v) bring suit at law for monetary dam-
ages or in cqultv to stop or prevent any \nolanon

or both.

8.3. Board Decision to Pursue Enforce-
ment Action

The decision to pursuc enforcement action in
any particular case shall be left to the Board's dis-
cretion, except that the Board shall not be arbi-
trary or capricious in taking enforcement action.
For example, the Board may determine that, in a
particular case:

(@) the Club's position is not strong enough
to justify taking any or lurther action;

(b) the covenant, restriction or rule being
enforced is, or is hkelv to be construed as, incon-
sistent with apphcablu law;

(c) although a technical violation may exist
or may have oceurred, it is not of such a material
naturc as to be objectionable to a reasonable per-
son or to justify expending the Club's resources;
or

(d) that it is not in the Club’s best interests,
based upon hardship, cxpense, or other reason-
able criteria, to pursue enforcement action.

A decision not to cniorce a particular provi-
sion shall not prevent the Club [rom enforcing
the same prmmon at a later time or prevent the
cnlorcement of any other covenant, restriction,
or rule.

8.4. Attorneys Fees and Costs

In any action to enforce lhe Gmrcrnmg
Documents, if the Club prevails, it shall be enti-
tled to recover all costs, mcludmg., without limi-
tation, attorneys fees and court costs, reasonably
incurred in such action.
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8.5. Enforcement of Ordinances

The Club, by contract or other agrecment,
may enforce applicable city and county ordi-
nances.  In addition, Beaulort County or the
City ol Bluffton may cnforce ordinances within
Colleton River Plantation.

NOTES
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Chapter 9

ProPerty Management

This chapter cstablishes the Club's obligution to
maintain, operate, und insure Common Property for the

benefit of Colleton River Pluntation.
9.1. Acceptance and Control of Property

(a) Transfers und Conveyances by CRDC.
CRDC and its designccs may transfer or convey
1o the Club interests in real or personal property
in accordance with the Annexation Agreement.

(b) Management and Control. the Club
is responsible for management, opcration, and
control of the Common Property, subject to anv
covenants set forth in the deed or other instru-
ment transferring the property to the Club
The Club may permit use of Common Property
facilitics by guests of Owners and may charge use
fees, in such amount as the Board may establish,
for such use.  The Club may also permit occa-
sional use of the Common Property lacilnties by
others when, in the judgment of the Board, such
use would be beneficial to the Club's reputation
and linancial position.

9.2. Maintenance of Common Property

The Club shall maintain the Common Prop-
erty in accordance with the Community- Wide
Standard.  ‘The Common Property includes the
Recreational Amenities.

The Club shall also be responsible lor proper
lhnrliuning ol” the stormwater drainagc system
serving the Community, including maintenance,
repair and replacement, as needed, of pipes, cul-
verts, and other structures and equipment com-
prising the system. It shall have no responsibil-
iy for landscaping or other maintenance of Lots
burdened by stormwater drainage eascments
unless otherwise specilically set forth in a Sup-
plement or in a recorded agreement or plat.

The Club shall have the right, but not the ob-
ligation, to protect all Common Property irom
erosion, by planting trecs, plants, and shrubs
where and to the extent necessary or by such
mechanical mcans as construction and mainte-
nance of siltation basins, or other means deemed
expedient or necessary by the Club,

9.3. Restoring Damaged Improvements

In the event of (lamaqe to or destruction of
portions of the Common Property for which the
Club has insurance responsibility, the Board or its
duly authorized agent shall file and adjust all in-
surance claims and obtain reliable and detailed
estimates of the cost of repairing or restoring the
property to substantially its condition prior to the
damage, allowing for changes or improvements
necessitated by changes in applicable building
codes.

II"a deaision is made not (o restore the dam-
aged improvements and no alternative improve-
ments are authorized, the affected property shall
be cleared of all debris and ruins and therealter
shall be maintained by the Club in a neat and at-
tractive condition consistent with the Commu-
nity-Wide Standard.

The Club shall retain and place in a capital
improvements account for the benclit of all
Owners, any insurance proceeds remaining after
paving the costs ol repair or rcconstruction or
after such scitlement as is necessary and appro-
priatc.  This is a covenant for the benelit of
Mortgagees and may be enforced by the Mort-
gagee ol any affected Lot.
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Chapter 10

Provision of Services

In addition 1o its property mandgement role, the
Club is a vehicle for providing a variety of services for
the benefit of the Community ar lurge and individual
Lots.  This chupter describes some of the services the
Club may providé und the mechanism by which it mav
provide varying levels und types of services to different

areas of the Cominunity-.
10.1. Provision of Services to Lots

The Club may arrange for or provide services
to Owners and their Lots, dircaldy or l'hruugh
contracts with third parties. The Club may c¢n-
ter into bulk scervice agreements by which a pa;'-
ticular service is provided to all Lots, or it may
ofler various services at the option of cach
Owner, or both. By way of cxampl(t and not
limitation, such services might include such
things as cable television, utilities, fire protec-
tion, security, trash collection, landscape mainte-
nance, pest control, caretaker services and tech-

“nology services. ' '

Any Club contract for services may require
individual Owners or occupants to execute sepa-
rate agreements dircctly with the Persons provid-
ing components or services in order to gain ac-
cuss 1o or obtain specified services.  Such con-
tracts and agrcements may contain terms and
conditions that, il violated by the Owner or oc-
cupant ol a Lot, may result in termination of ser-
vices provided (o such Lot Any such termina-
tion shall not relieve the Owner of the continu-
ing nhligatinn to pay assessments lor any portion
of the charges for such service that are assessed

against the Lot

In its discretion, the Board may discontinue
offering particular services.and may modify or
cancel existing contracts for services, subject (o
the contract terms and any ])rovision that may
cxist elsewhere in the Governing Documaents
requiring the Club to provide such services.

10.2. Opportunities for Community Inter-
action

‘The Club may make usc of computers, the
Internet, and expanding technology to facilitate
communily interaction and encourage participa-
tion in Club activities. For cxample, the Club
may create and maintain a community intranet or
Internct home page, maintain an "online” news-
letter or bulletin board, and offer other technol-
ogy-related services and opportunities for Own-
ers and residents (o interact and participate in
Club-sponsored activities. 10 the extent South
Carolina law permits, and unless otherwise spe-
cifically prohibited in the Goveming Documents,
the Club may send notices by clectronic means,
hold Board or Club mcetings and permit atten-
dance and voting by electronic means, and send
and collect assessment and other invoices by elec-
tronic means.

NOTES
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'Chapter 11

Club Insurance

The Club is responsible for evaluating and insuring
against various types of risks, including property dam-
age. personal injury, and liobility, and for developing
an insurance program that provides adequate protection
for the Club's assets.  This chapter describes the mini-
mum tyvpes und umounts of coverage that the Club must
obtuin, the specific requirements Sfor such policies, und
the handling of deductibles and premiums Sfor such in-

surdance.
11.1. Required Coverages

The Club shall obtain and maintain in effect
the l'nllowing insurance coverage, if reasonably
available, or if not rcasonably available, the most
nearly cquivalent coverage as is reasonably avail-
able:

(a) Property insurance covering "risks of di-
rect physical loss” on a "special form" basis (or
comparable coverage by whatever name denomi-
nated) for all insurable improvements on the
Common Property.  If such coverage is not gen-
erally available at reasonable cost, then "broad
torm" coverage may be substituted.  The limits
of Club propcrty insurance policies shall be sufli-
clent to cover the full cost of repair or replace-
ment of the insured improvements under current
building ordinances and codes based on an ap-
prasal of the covered property which is updated
annually.

(h) Commercial general liability insurance
on the Common Property, insuring the Club and
its Members (with respect to their status as
Members of the Cluby for r]amage or injury
caused by the negligence of the Club or any of its
Members, cmployees, agenls, or  Contractors
while acting on its behall. 1t generally available
at reasonable cost. such coverage shall have a

27

limit of at least $5,000,000.00 per occurrence
with respect to bodi]_y injury, personal injury,
and property damage. Such coverage may be
provided through a combination of primary and
umbrclla policies.  However, 1 additional cov-
erage and higher limits arc available at reasonable
cosl that a reasonably prudent person would ob-
tain, the Club shall obtain such additional cover-
ages or limits;

(¢) Workers compensation  insurance and
employers liability insurance, il and to the extent
required by law;

{(d) Directors and officers liability coverage;

(e) Commercial c¢rime insurance, including
fidelity insurance covering all employees and
other Persons responsible for handling Club as-
sets in an amount determined in the Board's husi-
ness judgment.  Fidelity insurance policies shall
contdin a waiver of all delenses hased upon the
exclusion ol Persons serving without compensa-
tion;

() Automobile (hired and non-owned) ii-
ability and physical damage insurance; and

(g) Any other insurance coverage deemed
necessary by the Board (e.g-, loss of income,
flood insurance, etc.).

The Club shall arrange for an annual review of
the sufficiency of its insurance coverage by one or
morce qualified Persons and, in conncction with
such review, shall inform such Person(s) of the
insurance requirements set forth in this chapter.
In the excreisc of its business judgment, the
Board may obtan additional insurance coverage
and higher limits than this section requires.
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11.2. Deductibles

& The Board may hold any Persons who
cause damage to insured improvcmcnls rcsponsi-
ble for the insurance deductible payable on any

insurance claim related to such damage.

The Club's policies may contain a reasonablc
deductible, which shall not be subtracted from
the face amount of the policy in delermining
whether the policy limits satisfy the requirements
of Section 11.1.  In the event of an insured loss,
the deductible shall be treated as a Common Ex-
pense in the same manncer as the premiums lor
the applicable insurance coverage. However, il
the Board reasonably determines, after notice
and an opportunity 1o be heard in accordance
with the By-Laws, that the loss is the result of the
negligence or willful misconduct of one or more
Owners, their guests, invitees, or lessces, then
the Board may assess the full amount of such de-
ductible against such Owncr(s) and their Lots.

it.3. Policy Requirements

All Club policies shall provide for a certificate
of insurance or the original policy to be furnished
to the Club, and all insurance certificates or poli-
cies shall be made available for inspection by
Onwners upon request.

To the extent available at rcasonable cost and
terms, all Club insurance shall:

(2) be written with a company authorized to
do business in South Carolina;

(b) satisly the requirements of the Federal
National Mortgage Association, or such other
secondary morfgage market agencices or federal
agencices as the Board deems appropriate;

(¢) be written in the name of the Club as
trustee for the benefited parties. All policies
shall be for the benehit of the Club and its mem-
bers and their Mortgagees, as their interests may

appcar;

(d) not be brought into contribution with in-
surance purchased by Owners, occupants, or
their Mortgagees individually;

(e) recognize the cflect of inflation on prop-
crty replacement costs, either through the use of
property appraisals updated annually or by the
inclusion of an inflation guard endorsement;

(D include an agreed amount endorsement;

(g) provide that cach Owner is an insured
person with respect to liability arising out of such
Owner's status as a member of the Club;

(h) provide a waiver of subrogation against
any Owner or houschold member of an Owner
for, at a minimum, damages or claims arising oul
ol acts performed on behall of the Club; and

(i) include an cndorsement precluding can-
ccllation, invalidation, or suspension by the in-
surcr on account of any act or omission of one or
more Owners, unless acting on the Club's behalf -
within the scope of their authority, or on account

“of any curable defect or violation, without prior

written demand to the Club and allowance of a
reasonable time (o cure the defect or violation.

ﬁSubmgation is 2 legal concept by which
one person is substituted in the place ol another
with respect 1o a lawful claim or right.  For cx-
ample, once they have paid a claim by an insurcd
party, insurance companies generally have the
right to step into the shoes of the insured party
and sue anyone that the insured party could have
sued.

In addition, the Board shall use reasonable of-
forts to secure insurance policics that provide:

() a waiver of subrogation as to any claims
against the Club's directors, officers, employees,
and manager;

=

(b) a waiver of the insurer's right to repair
and reconstruct instead of paying cash;
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(¢) an endorsement excluding Owners' indi-
vidual policies rom  consideration under anv

"other insurance” clause;

()Y an cndursement requiring at least 30
days’ prior written notice to the Club of any can-
cellation, substantial modll'i-calion, or non-
renewal;

(¢) construction code endorsements, includ-
ing demolition costs endorsements, contingent
liability from operation of building laws en-
dorsements and increased cost of construction

endorsements,
(1) a cross liability provision:

(2) that cach Owner is an additional insured:

and

(h) a provision vesting in the Board exclusive
authority to adjust losses. However, Mort-
gagees having an interest in such losscs may not
be precluded from participating in the settlement
negotiations, if any, related to the loss.

11.4. Insurance Premiums

Premiums for all Club insurance shall he a
"Common Expense” (as defined in Section 12.1),
unless the Board reasonably determines that
other treatment of the premiums is more appro-

priat c.

NOTES
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Chapter 12

Club Finances

This chapter provides for various types of funding
to cover expenses and capital expenditures that the Club
incurs or expects o incur in exercising its authority and
performing its responsibilities under the (roverning
Documeats.  The primary source of /hnding is the
ussessments which this chapter authorizes the Club to
levy ugainst the Lots und collect from the Owner of each
Lot.  Assessments dare secured by u lien on each Lot us

described in this chapter.
12.1. Budgeting Annual Assessments

At least 30 davs belore the beginning of cach
fiscal year, the Board shall adopt an operating
budget for the "Common Expenses” of the Club
for the coming vear and a capital budget.  Ex-
cept as the Governing Documents otherwise spe-
citically provide, all of the expenses that the Club
incurs, or expects 1o ancur, in connection with
the ownership, maintenance, and operation of
the Common Property, and otherwise for the

- general benefit of th¢ Owners, are considered

"Common Expenses."

The operating budget shall include an "An-
nual Operating Assessment” to he allocated
equally among all Lots subject to assessment un-
der Scetion 125 The Annual Operating As-
sessment shall not be increased by more than the
greater of 107 above the previous vear's Annual
()pcralmg Assessment or to an amount cqual 10
the 1997 Annual Operating Assessment com-
pounded annually at 7.5%, unless such increase
shall he approved at a special meeting by two-
thirds (273) of the votes cast by the Owners.
Until the time of "Turnover” (defined in Section
17.2), the Annual Operating Asscssments paid by
Phasc II Lot Owners shall accrue to CRDC: how -
ever, the Club shall bill and-colleet all assess-

ments pﬂid by the Phase I Owners.

The capital budget shall include an annual
"Replacement Reserve Assessment' 1o b
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allocated equally among all Lots subjcct to as-
sessment under Secuon 12.5.  The annual Re-
placement Rescrve Assessment shall not be in-
creased by more than the greater ol 10% above
the previous year's Re.placemenl Reserve Assess-
ment or 1o an amount equal to the fiscal 2003
Replacement Reserve Assessment compounded
annually at 7.5%, unless such increase shall be
approved at a spedial meeting by two-thirds
(2/3) of the votes cast by the Owners.

The Board shall send a notice of the amount of
the Annual Operating Assessment and the Re-
placement Reserve Assessment 1o be levied pur-
suant to such budget, to cach Owner at least 30
days prior to the date on which such new assess-
ments are frst due.

There shall be no obligation to call a meeting
for the purposc of considering any assessments
within the limits stated above ¢XCept on petition
ol the Owners as provided for special'meelings in
the By-Laws. Any such petition must be pre-
sented to the Board within 10 days after delivery
of the notice of any asscssment.

The Board may revise the budget and adjust
the Annual Operating Assessment and Replace-
ment Reserve Assessment anytime during the
vear, subject to the same annual limitations as set
forth above.  Notice of any revision of the as-
sessments shall be sent to each Owner at least 30
days prior to the effective date of such revised

assessments.
12.2. Replacement Reserve

The Club shall establish and maintain an ade-
quate Replacement Reserve fund from the Re-
placement Reserve Assessments collected from
Owners for the f'ollowing uses: (i) extraordi-
nary repairs to or rcplaccmcnt of improvements
to the Common Property which the Club is obli-
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galcd to maintain; (ii) repayment of interest and
principal ol borrowings by the Club for these
allowed purposes; or (iii) to the cxtent that there
is any, tax liability related to the Replacement
Reserve fund or any income derived therefrom.
Said Replacement Reserve Fund shall be main-
tained in a segregated account established by the
Club.
12.3. Special Assessments

The Club may levy "Special Assessments”
to linance
or reconstruction, cexpected repair or replace-
ment of Common Property, including the neces-
sary fixtures and  personal property related
thereto, or additions to the Common Property.
Any such Spcvial Assessment shall require the
aflirmative vote of Owners representing more
than 1wo-thirds (273) of the Owners voting and
shall be allocated equally amonyg all Lots subjeit
1o assessment under Section 12.5

12.4. Specific Assessments

The Club may levy "Specific Assessments”
against a particular Lot:

(@) 10 cover the costs of providing services
to the Lot upon request of the Owner (which
might include the items identified in Section
10.1); and

{h) o cover lines for violations of the Gov-
erning Documents or costs incurred in bringing
the Lot into compliance with the Governing
Documents or costs incurred as a conscquence of
the conduct of the Owner or occupants of the
Lot, their agents, contractors, employees, licen-

sees, invitees, or guests.

12.5. Authority to Assess Owners; Time of
Payment

The Club is authonized 1o levy assessments as
provided herein.  The obligation to pay assess-
ments shall commence as to each Lot on the date

on which the Lot is made subject to thiz Declara-

the cost of any substantial construction _
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tion.  Annual Operating and Replacement Re-
scrve Assessmonts shall be paid in such manner
and on such date as the Board may establish.
The due date of any special assessment shall be
fixed and set forth in the resolution authorizing
such special assessment,  The Board may impose
spedial requirements for Owners with a history

ol delinquent payment.

12.6. Obligation for Assessments

@ By bu_\'ing a Lot in Colleton River Planta-
tion cach Owner agrees 1o pay all assessments
levied against his or her Lot. It the Owner does
not pay on time, that Owner will be (harged late
tees or charges on all amounts due.  Owners
may not claim a reduction in their assessments

duce to action or inaction by the Club.

By accepting a deed or entering into a re-
corded contract to purchase any Lot, each
Owner covenants and agrees to pay all assess-
ments authorized in the Governing Documents,
together with any collection costs, interest or late
charges equal to 1.5% per month of the unpaid
amount (not to cxceed the maximum charges
allowed by law).  Any delinquency shall be the
personal obligation of each Owner and a lien
upon cach Lot until paid in full. Upon a trans-
fer of title to a Lot, the grantee shall be jointly
and severally liable for any assessments and other
charges due at the time of conveyance.

The Board shall deliver or mail each Owner
an assessment nolice based on the last address
known to the Club, and failure of an Owner to
receive such notice shall not be deemed a waiver,
modilication, or a release of any Owner from the
obligation to pay assessments.

No Owner may exempt himsell or herself
[rom liability for assessments by non-use of
Common Property, abandonment of his or her
Lot, or non-use of services provided to all Lots.
The obligation to pay assessments is a separate
and indcpendent covenant on the part of each
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Owner. No diminution or abatcment of as-
sessments or set-ofl shall be claimed or allowed
for any alleged failure of the Club or Board to
take some action or perform some function re-
quired of it, or for inconvenience or discomlort
arising from the making of repairs or improve-
ments, or from any other action it takes.

Upon written request, the Club shall furnish
to any Owner liable for any type of assessment a
certilicate signed by a Club officer setting [orth
Such
certilicate shall be eonclusive evidenee of pay-

whether such assessment has been paid.
ment.  The Club may require the advance pay-
ment of a reasonable processing fee for the issu-

ance ol such certificate.

12.7. Lien for Assessments and Other
Charges

(a) Existence of Lien. The Club's lien

againsl cach Lot to secure payment of asscss-

ments and other charges shall be superior to all

other liens,

_bonds, assessments, and other levies which by

except (i) the liens of all taxes,

law would be superior, and (ii) the lien or charge
of any recorded Mortgage made i good laith and
for value having first priority over any other
Mortgages on the Lot.

Although no further action is required (o cre-
ate or perfect the hen, the Club may, as further
evidence and notice of the lien, cxecute and re-
cord a document setting forth as 10 any Lot the
amount of the delinquent sums due the Club at
the time such document is executed and the fact
that a lien exists to sceure the repayment thereol.
Howecver, the lailure of the Club to exceute and
record any such document shall not affect the
validily, enlorceability, or priority of the lien.

(b) Enforcement of Lien. The Club mav
bid for the Lot at the foreclosure sale and ac-
quire, hold, lease, mortgage, and convey the Lot.
While a Lot is owned l'))' the Club lb“owing fore-
closure: (i) no right to vote shall be exercised
on its behalf; (ii) no assessment shall be levied on

it; and (iii) each other Lot shall be charged, i
addition 1o its usual asscssment, its pro rata h'lre
of the assessment that would have been charged
such Lot had it not been acquired hy the Club.
‘The Club may sue for unpaid asscssments and
other charges authorized hereunder without fore-
closing or waiving the lien sec uring the same,
addmon to pursuing any and all remcdics allowtd
by law (0 enforce the lien.

(¢) Effect of Sale or Transfer. Sale or
wransfer of any Lot shall not alleet the assessment
lien or relieve such Lot from the lien for any sub-
sequent assessments.  However, the sale
transfer of any Lot pursuant Lo toreclosure of the
first Mortgage shall extinguish the lien as 1o any
assessments applicable (o pertods prior to the
The

Owner of the loreclosed Lot shall not be person-

Mortgagee's  foreclosure. subsequent
ally liable for asscssments on such Lot applicable
to periods prior to such acquisition of title.
Such unpaid assessments shall be deemed 1o be
Common Expenses collectible from Owners of
all Lots subject to assessment under Section 12. 5,
inc]uding such acquirer, its successors and as-
Slgnh\

ﬁl}' an Owner does not pay his or her as-
sessments on time, the Club may foreclose its
lien on the Owner's Lot, causing it to be sold to
ssmcents.

pay the past due asse ‘The Club may

also suc an Owner in court to recover past due

assessments,

12.8. Exempt Property

The Owner of each Lot is responsible Jor all
assessments established pursuant to the provisions
of this chapter except that the tollowing property
shall be exempt from payment of assessments:

(3) All Common Property whether or not ti-
tle to such Common Property has been trans-

ferred to the Club;
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(b) Undl Turnover, any Lots within the
Phase I Property that arc owned by CRDC; and

(¢} Any property dedicated (o and accepted
by any governmental authority or public wility.

12.9. Capitalization of the Club

(a) Capital Contribution.
purchasing a Lot within Colleton River Planta-
tion shall inake a "Capital Contribution" 10
the capital of the Club in an amount cqual to
$15.000.00 per Lot
addition to, not in licu of, the Annual Assess-

Any Pcrson

This amount shall be in

ment, Ruplacumcnt Reserve Asscssment and any
Special Assessment levied on the Lot and shall
not bhe considered an advance pavment of such
assessments,  This amount shall be due and pav-
able to the Club immediately upon transfer of
title.
bution” shall include initiation fees collected un-

Axs usxed hercin, the term "Capital Contri-

der the terms ol any prior version of the Declara-
tion in cffect at the time such fecs were col-
lected.

(b) Use of Capital Contributions. The
Capital Contributions shall be maintained by the
Club in a separate account not to be commingled
with the general operating funds.  The Capital
Contributions shall only be used for capital ex-
penditures and/or repayment of debt incurred in
connection with said capital expenditures and/or
the relund of capital fees paid by Owners pursu-
ant (o Scction 12.11.  Further, to the extent
that there is tax liability related to the Capital
Contributions or anv incomc derived therefrom,
the pavment ol said tax liability shall be an al

lowed use.

(c) Approval of Use of Capital Contribu-
tions. Funds generated by the Capital Contri-
hutions shall only be used pursuant 10 the ap-
proval of Owners as indicated below. Approval
of any expenditure for a capital project over
§250,000 shall have the assent of a simple major-
ity of the vote at a duly called meeting of Own-

ers, wrilten notice of which shall be sent to all
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owners at least 30 days in advance, and shall set
forth the purpose of the mceting.  All other
uses of funds gencrated by Capital Contributions
shall be approved by the Board. All Capital
Contributions paid by purchasers ol Lots owned
by CRDC in Phasc I prior to Turnover shall be
paid to CRDC. Al other Capital Contribu-
tions, including those paid on Lots owned by

CRDC post-Turnover, shall be paid to the Club.

(d) Refund of Capital Contributions. A
portion of the Capital Contribution shall be used
1o refund the capital fee, if any, initially paid by
Within 30 days alter the
Closing, the Club shall pay the selling Owner the
balance of the refundable portion of the capital
Notwith-
st:mding the above, no relund shall occur f the

the selling Owner.

fee as required by Section 12.11.

transaction is exempt under Section 12.9(Di) ~

(vi).

(e) Effect of Non-Payment of Capital
Contribution, Personal Obligation of Owner,
Lien Remedies of the Club. If the Capital
Contribution as described herein is not paid on or
before the date due, then such Capital Contribu-
tion shall become delinquent and shall together
with intcrest thereon at the rate of 18% per an-
num (or the maximum interest rate allowable by
law) from the duc date, and the cost of collection
as hereinafter provided, become a charge and
continuing licn on the land and on improvements
thercon against which such Capital Contribution
is made. “The Obligali()n ol the Owner 1o pay
the Capital Contribution, however, shall remain
his personal obligation and shall not pass as a per-
sonal obligation to his successors in title unless
expressly assumed by them.

It the Capital Contribution is not paid within
30 days after the due date, the Club may bring an
action at law against the Owner personally obli-
gated to pay the same, or 10 foreclose the lien
against his Lot, and there shall be added 1o the
amount of that Capital Contribution the cost of
preparing and filing a complaint in such action as
well as any other costs and expenses incurred,
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and in the cvent a judgment is obtained, such
judgment shall include interest on the Capital
Contribution, as provided, and rcasonable attor-

nevs fees and costs of action.,

(f) Exemptions. The following shall be
exempt from payment of a Capital Contribution
as set lorth in this Scction 12.9:

(i) An Owner in good standing of a
least a majorit ¥ interest in a Lot that purchases an
additional Lot or Lots;

(i) Any purchase of a Lot by trade of
another Lot, whether or not in\'olving additional

consideration;

(iii) In the case of a Lot owned by co-
Owners, whether persons or legal entitics, the
sale of less than all of the ownership interests in
the Lot shall be exempt unless such sale changes
the majorily ownership interest in the Lot, as
measured by the cumulative effect of transactions
from the later of the last change in majority own-
ership intcrest or the cilective date of this Decla-
ration, in which casc, such transaction shall not
be exempt under this Scction 12.9(f);

(iv) Any transter of ownership to a cor-
poration, partnership, or other legal entity, pro-
vided there is no change in the effective majority
ownership interest;

(v) Any first mortgagee forcclosing on a
Lot or taking back a deed in licu of toredlosure:

and

(vi} Any transfer of ownership by inheri-

tance or lhmugh conveyance for reasons of estate

planning.
12.10. Use and Consumption Fees

The Board may ('harge use, consumption, and
activity lees to any Person using Club services or
facilities or participating in Club-sponsored ac-
The Board may determine the amount
Differcnt

Livities,
and method of determining such {ees.
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fees may be charged to different classes of users
(e.g.. Designated Users and guests).

12.11. Capital Fees

Pursuant to the tcrms of the Third Amended
and Restated Colleton River Plantation Declara-
tion ol Covenants and Provisions for Membership
in Colleton River Plantation Club, Inc.. recorded

- May 24, 2002 in Book 1585, Page 1072, et wey.,

Beaufort County, South Carolina records (as
amended by recorded amendments, collectively,
the "Third Amended and Restated Decla-
ration"), certain QOwners werc required to pay a
"capital fce" to the Club that was subject to re-
tund as sct forth in such Third Amended and Re-
stated Declaration.  Lots within Colleton River
Plantation arc no longer subject to payment ol
this capital fee, but certain Owners remain eligi-
ble for a refund of the capital lee previously p.;jd
This Declaration and Section 12.9(d)
set lorth the conditions under which such refunds
will be made.

by them.

NOTES

Record on Appeal 76




PART FOUR: RELATIONSHIPS WITHIN AND OUTSIDETHE
CoMMuUNITY

35

Record on Appeal 77



Chapter 13

Easements

The eusements created in this chaprer establish the
rights qf Owners to use the Common Property und creatc
various rights for the benefit of Owners, CRDC, the
Club, und others over property within the Community.
Nome of these rights are related to development and
construction within the Community and on adjucent
property, while others relate to the rights of the Club 1o
come upan property of others o Sulfill its responsibili-
ties and the interrelationships between the Community
and the owacrs of adjucent property.

13.1. Easements in Common Property

;@An casement iy one person's right to go
; £

[onto the property ol another.

The Club grants to each Owner a nonexclu-
sive right and cascment of use, access, and en-
joyment in and to the Common Property, suhjcct
to:

(a) The Governing Documents and any
other applicable covenants; and

(b) Any restrictions or limitations contained
in any deed conveying such property to the Club;

(v) The Board's right to:

(i) adopl rules rcgulating Common
Property usc and enjoyment, including rules lim-
iting the number of guests who may usc the
Common Property, and to charge use fees for

such use;

(ii) suspend an Owner’s right to use
Common Property facilities;

(ii) dedicate or transfer all or any part
of the Common Property, subject to such ap-
proval requircments as may be set forth in this

Declaration;
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(iv) rent any portion ol any clubhouse
or other Common Property recreational facilities
on an exclusive or non-exclusive short-term basis
to any Person;

(v) permit use of any Common Prop-
crty facilities, at such Charge or no cbarge as the
Board may determine appropriate, for the pur-
pose of offering and conducting classes or other
activities for interested Owners and occupants,
whether oflered on a for prolit or nonprofit ba-
sis; and

(vi) mortgage, pledge, or hypothecate
any or all ol its real or personal property as secu-
rity for moncy borrowed or debts incurred.

13.2. Easements for Utilities and Other
Infrastructure

The

Club reserves for itsell and grants to all utility

(a) Installation and Maintenance.

providers, for perpetual duration, non-exclusive
eascments throughout Colleton River Plantation
(but not through a structure) to the extent rea-
sonably nccessary to:

(i) nstall utilitics and infrastructure to
serve Colleton River Plantation, security and
similar systems, and drainage systems;

(i) install
trails, street lights, and signage on property
CRDC or the Club owns or within public rights-
of-way or casements reserved for such purpose

walkways, pathwa}'s and

on a recorded plat;

(i) inspect, maintain, repair, and re-
place the utilities, infrastructure, and other im-
provements described above; and

(iv) access and read utility meters.
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Notwithstanding the above, the Club reserves
the right 1o deny access 1o any utility or service
provider, to the extent permitted by law, or to
condition such access on negotiated terms.

These cascments and rights expressly include
the right to cut any trees, bushes or shrubbery,
make any grades of the soil, or to 1ake any other
similar action reasonably necessary to provide
economical and safe wutility installation and 10
maintain rcasonable standards ol health, safety
and appearance.

(b) Specific Easements.  The Club also re-
serves the non-exclusive right and power to grant
and record such specific easements consistent
with Section 13.2(a) as it deems necessary to de-
velop the Common Propenty.

(c) Assignment. ‘The Club expressly re-
scrves the right o transfer, license, or lease the
utilitics and utility cascments and cellular tele-
phunc sites set forth herein, in whole or in part,
to another entity, whether public or private,
which undertakes to provide such utility service.

13.3. Easements for Maintenance, Emer-
gency, and Enforcement

ﬂ'l'hc Club may come onto the exterior

portions ol a Lot to do maintenance or to address
violations of the covenants but will give prior
notice unless there is an urgent nced to enter the

property before notice can be given.

——

The Club rescrves for itsell casements over
Collcton River Plantation as necessary to enable
the Club to fullill its maintenance responsibilities
under Scction 6.1 and its enforcement rights un-
der Section 8.2. The Club shall also have the
right, but not the obligation, to cnter upon any
Lot for emergency, security, and safety reasons,
to pcrform maintenance, to inspect for compli-
ance with the Governing Documents, and to en-
force the Governing Documents. Any member
of the Board and its duly authorized agents and

assignecs and all emergency personnel in the per-
tormance of their duties may cxercise such right.
Except in an emergency situation, cntry shall
only be during rcasonable hours and after nolice
to the Owner.

13.4. Easements for River and Pond Main-
tenance and Flood Water

@ The Club has the right 10 access property
adjacent to rivers, streams, marshland. and other
water bodies (0 perform maintenance and for
irrigation purposes.  They also have the right to
cause water levels in punds in Colleton River
Plantation to rise above or fall below normal.
They will be responsible for repairing any dam-
age they cause in so doing.

The Club reserves for itsell, its successors, as-
signs, and designces, the nonexclusive righl and
casement, but not the obligation, to enter upon
bodics of water and wetlands located within the
Common Property o (a) install, operate, main-
tain, and replace pumps to supply irrigation wa-

‘ter 1o the Common Property; (b) construct,

maintain, and l'cpair structures and cquipment
used for retaining water; and (¢) maintain such
arcas in a manner consistent with the Commu-
nity-Wide Standard.

sors, assigns, and designces shall have an access

The Club and its succes-

easement over and across any portion of Colleton
River Plantation which abuts or contains bodies
ol water or wetlands, o the extent rcasonably
necessary 1o exercise their rights under this sec-
tion.

The Club further reserves for itself, its re-
spective successors, assigns, and designees, in
accordance with government regulations, a per-
petual, nonexclusive righl and casement of access
and cncroachment over the Common Property
and Lots (but not the Dwellings thereon) near
bodies of water and wetlands within Colleton
River Plantation, m arder to (a) temporarily
fllood and back waler upon and maintain water
over such property; (b) alter in any manner and
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generally maintain the bodies of water and wet-

lands  within the Common Property; and
(¢) maintain and landscape the slopes and banks
pertaining to such arcas.  All Persons entitled 10
exércise these casements shall use reasonable care
in and repair any damage resulting {rom the in-
tentional exercise of such casements. Nothing
herein shall be construed 10 make the Club or
any other Person liable for damage rcsuhing from
flooding due 1o weather events or other natural

QCCUrrcnges.
13.5. Pedestrian Easements Over Lots

(a) Easement of Access to and Use of Wa-
terfront Areas. Portions of the Colleton River
waterfront within Colleton River Plantation are
intended as a community amenity for the use and

enjoyment of all Owners and their guests and

invitees.  The Club hercby grants to itself,
CRDC, and their successors and assigns, cach
Owner, and their guests and invitees, a non-

exclusive right and casement over and across
trails and other pedestrian paLhways, as deter-
mined by the Club, adjacent to Colleton River
Plantation for access, ingress,
Irom, and for the use and cnjoyment of, the Col-

and cgress to and
leton River waterfront.

The right and easement over any Lot to access
the waterlront shall be subject to reasonable
regulation by the Club, and any governmental
authority having jurisdiction over such use.

(b) Location of Easements. Those arcas
within the Lots subject to the vasement rights
described in this section shall be shown on a re-
corded plat or otherwise specifically deseribed in
a recorded instrument.  The Club's consent is
required to relocate such casement areas, which
conscnt shall nat be unreasonably withheld, con-

ditioned, or delaved.

13.6. Easements for Golf Course

@If the golf coursc is close 1o your Lot, you
can expect that golf balls and people will come
near your Lot. ‘l'his scction puts Owners on|
notice that activities relating (o the golf murse'

will affect Lots next to the golf course.

The Community is burdencd with an ease-
ment permitting golf balls unintentionally to
come upon arcas adjacent to or in the vicinity of
a goll course, and for gollers at reasonable times
and in a reasonable manner to come upon the
Common Property or the exterior portions ol a
Lot to retrieve errant goll balls.  However, if
any Lot is lenced or walled, the goller shall seek
the Owner's permission before entry.  The exis-
tence of this casement shall not relicve the golf-

ers of liability for damage caused by crrant golf

balls.

Under no circumstances shall any of the fol-
lowing Persons be held liable for any damage or
injury resulting from errant golf balls or the ex-
CRDC(; the Club or its
members (in their capacitics as such); any Builder
or contractor (in their capaditics as such); any
officer, director, or partner of any of the forego-

creise of this easement:

ing, or any officer or director of any partner.

The Club, its agents, successors, and assigns,
shall at all times have a night and non-exclusive.
casement of access and use over those portions of
the Commaon Property reasonably nccessary to
the operation, maintenance, repair, and replace-
ment of its golf course.

Any portion of the Community immediately
adjacent to any golf course is hereby burdened
with a non-cxclusive easement in favor of the
adjacent golf course for overspray of water from
the irrigation system serving such goll’ course.
Under no circumstances shall the Club be
held liable for any damage or injury re-
sulting from such overspray or the exer-
cise of this easement.
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The Club, its successors and assigns, shall
have a perpetual, exclusive easement of access
over Colleton River Plantation for the purpose ol
retrieving goll balls [rom bodics of water within
the Common Property l_\_!ing reasonably within
range of golf balls hit from its golf coursc.

13.7. Easements Regarding Pesticides

The Club reserves unto itsell, its successors,
assigns and licensecs, a perpetual, alienable and
relcasable casement and righl on, over, and un-
der the Community to dispense pesticidés and
take other actions which in the opinion ol the
Club are necessary or desirable to control insects
and posts, cut fire breaks and or otherwise con-
trol fires within the Community.

13.8. Cram Easements

Henry C. Cram, Jr., his heirs and assigns, his
lamily, gucsts, invitees, and employees shall have
access over the roads located within the "Phase !
Property” described in Exhibit “A" for the pur-
pose of accessing l'm property at Victoria.Bluff_.
which is adjacent 1o Colleton River Plantation,
for the development of up to 11 single family
Lots to be located on the Victoria Bluff property.

In addition, Peter C. Cram and Claire C.
Vidich, their hewrs and assigns, their families,
guests, invitees, and employees shall have access
over the roads located in the Phase [ Property for
the purpose of accessing their property on Bear
Island, which is adjacent to Colleton River Plan-
tation, for the development ol up 10 30 single
family Lots to be located on the Bear Island prop-

crly.
13.9. Easements for Access and Parking

‘there is hereby established for the benefit of
the Recreational Amenities (delined in Section
14.1) and its Designated Users (defined in Chap-
ter 14), guests, invitees, cmployces, agents, con-
tractors, and designees, a right and nonexclusive

easement ol access and use over all roadways lo-
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cated within Colleton River Plantation reasona-
bly necessary (o travel between the entrance to
Colleton River Plantation and any Recreational
Amenity and over those portions ol Colleton
River Plantation (whether Common Property or
otherwise) rensonabl'y nccessary 1o the operation,
maintenance, repair, and replacement of any
Recreational Amenity,

13.10. Minimal Interference

Any Person exercising any right or casement
described in this chapter shall minimize interfer-
ence with the use and enjoyment ol the property
burdened by the casement.  Persons exercising
such casement rights shall be responsible for any
damage caused to the Common Property or any
Lot as a result of their actions in connection with
the exerdse of such easement rights.  Upon
completion of any work pursuant 10 an easement
right, the Person exercising the casement shall
restore the property, to the extent rcasonably
possible, to the condition existing prior to the
commencement of the work., All work per-
formed pursuant to an easement right shall be
performed in a good and workmanhke manner 1n

accordance with all applicable laws.

The exercise of casements under this chapter
shall not cxtend to permitting cntry into the
structures on any Lot, nor shall it unrcasonably
interfere with the use of any Lot, and, except in
an emcrgency, entry onto any Lot shall be made
only after reasonable notice (o the Qwner or oc-
cupant.

NOTES
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Chapter 14

Recreational Amenities and Designated Uéers

Vurious recreational and other facilities und ameni-
ties are located within the Community that are purt of
the Common Property of the Community and ownership
qf propertv in the Communit'l’ grunts certain individu-
als the right to use them.  Thiy chupter expluins the
use rights of those individuals who are entitled to use
the "Recreational Amenities" (us defined below).

&Thnsc individuals who are entitled 1o use
and enjoy the Recreational Amenities are known
Every Lot within the
Community has one Designated User but every

as "Designated Users."

Owner is not necessarily a Designated User, as
explained and set forth in this Chapter 14,

14.1. Recreational Amenities

The

Amenities” of Colleton River Plantation in-

(a) Amenities. "Recreational
clude two 18-hole goll courses, a nine hole par 3
course, golf driving ranges, putting greens, tennis
courts, swimming pools, golt/tennis pro shops,
locker room facilities, clubhouses, food and bev-
erage facilities, lagoons, jogging trails, bike paths,
goll' cart paths, community docks, a fitness cen-
ter, and any other amenities which are located or
may from time to time be located in the Com-

mon Property.

(b) Fees for Use of Recreational Ameni-
ties. A Designated User shall not be charged
user fees or similar charges with respect 1o the
use of the Recreational Amenities.  These rights
shall also extend to a Designated Uscr's spouse, if
any, and children, if anv, so long as any such chil-
dren (i) are under the age ol 25, and (ii) reside in
the Designated User's household, are away at
school, or are in the United States military. A
Designated User's guest, or child who does not
meet the conditions set forth above, shall be sub-
ject to use, consumption, and activity lees, as
established by the Board from time to time.
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Although Designated Users are not required to
pay use fees, they shall be responsible for any lees
associated with golf cart, locker, and meeting
room rentals, tood and beverage charges, golf
and tcnnis lessons, pro shop purchases, masseur
and physical therapy services, and any other iccs
and charges which are customarily 'chargcd di-
rectly to members of private clubs.
14.2, Designated Users
(a) Determining Designated  Users.
Subject 10 the terms and provisions of this Decla-
ration and other rules and regulations established
by the Board, each Lot that is not exempt from
assessments under Section 12.8 shall have a per-
son who shall be the Decsignated User of such

Lot.  Each Lot may assign onlv one Designated
User for the Lot.

(i) Ownership by an Individual. In
the cvent a Lot is owned by a single Owner,
which includes ownership by husband and wife,
the Designated User of such Lot shall be the
Owner of such Lot, and use rights of the Recrea-
tional Amenities shall be granted to such Owner
and spouse, if any, and eligible children, it any, as
sct forth in Section 14.1(b) above, unless such
Owner assigns his or her Designated Uscr privi-
leges to another person, as described in Section
14.2(b) below.

(ii) Joint Ownership and Ownership
by a Legal Entity. In the cvent any Lot is
owned by more than one Owner or a legal en-
tity, the collective Owners of such Lot shall
unanimously designate onc of the Owners of at
least a 25% interest in the Lot or entity as the
Designated User, who shall have the right, privi-
lege, casement of access to, and usc and enjoy-
meat of, the Recreational Facilitics, {or a mini-
mum of 12 months.
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Noticu of this designation shall e delivered 10
the Board and is subject 10 Board approval as
provided in Scction 14.2(¢) below. If approved
by the Board, such individuat shall be deemed the
Designated User of such Lot and shall be entitled
to the use privileges <et forth hercin.

(b) Assignment of Designated User Privi-
leges. The Owner of a Lot may designate an-
other individual, subject 1o the requirements sel
forth in this section, to be the Designated User
Jow the respective Lot However, if a Dwelling
has been built on the Lot, the Owner may nol
reside in the Dwelling and designatc anather in-
dividual to be the Designalcd User; provided, if
the Owner of such Dwelling cniers into a lease
pursuant to Chapter 7, the lessee, and only the
lessee, may be proposed as the Designated User
subject to approval under Section 14.2(c).

Assignment of Designated Uscr rights to an-
other person shall vesult in a lorfeiture of the
Owner's rights (o use the Recreational Amenitics
for the period in which such assignment 1s cllec-
uve; provided, such Owner may continue to use
the Recreational Amenities as a "guest” subject to
guest rules and regulations.

(c) Limitations on Non-Owner Desig-

nated Users. No morce than 5% of the Lot
within Collcton River Plantation may have non-
Owner Designated Users at any given time,
Such cap may be changed only by the affinmative
vole or written consent of Owners rcprcscnling
at least two-thirds (273) ol the total votes cast.
Na person may be a non-Owner Dusignalcd User
lor a cumulative period of more than three vears.

(d) Restrictions on Naming Designated
Users.
naming Designated Uscers within the properties:

The following restrictions shall apply to

(1) In no event shall any Owner adver-
tise for a Designated User in any newspaper or
other printed publication, broadcast media, or

website.  Anv Owner so advcrtising shall forfeit
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the right (o name another person as a D_csigmte.d
User for a period of at lcast 12 months; and

(i) Any Designated User who is so des-
ignated by virtue of any provision of this Chapter
14 other than Section 14.2(a)(1), shall be subject
1o approval of the Board on an annual basis, as set
forth in Scction 14.2(e) below.

(e) Board Approval of Designated Users.
The Board shall establish reasonable criteria for
approval of Designated Users, including, but not
limited to, standards relating 1o conduct and
credit worthiness.  The name of the proposed
Designated User of cach Lot other than a Desig-
nated User under the terms of Section 14 2(a)(i),
shall be provided 16 the Board by the Owner of
such Lot for prior approval and annually re-
viewed by the Board. No Owner may change
the Designated User more than once per year,
except upon the death or incapacity of the Desig-
nated User. The Board shall keep appropriate
records of the Designated User of each Lot.

H Payment of Operating Assessments.
Every Designated User shall be entitled to use
privileges as set forth in this Chapter 14 and shall
bc responsible for the payment of the annual op-
crating assessments for such Lot. In the cvent
any non-Owner or co-Owner Desigmted User
does not pay his or her uperating assessment, the
Owner of such Lot, or, in the case of co-Owners,
the remaining co-Owner(s), shall be responsible
for such pavments.

(g) Reinstatement of Owner's Use Rights.
The Board may upon petition by the Owner rein-
state the Owner's rights to use the Recrcational
Amentties upon termination of the assignment
under Section 14.2(b) of user rights to another
person.

14.3 Founder and Honorary Members

CRC, L.P. and CRDC have dcsngnated cer-
tain individuals as “Founder and Honorary
Members" cntitled to use the Recreational
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Amenities without payment of annual operating
and replacement reserve asscssments or [ees.
Founder and Honorary Mcembers shall not be
required to pay greens fees, goll cart fces, or
guest greens lees, up to a maximum ol (wo four-
somes per month but shall be responsible for any
food and bcvcrage charges, or any other services
requested or charges incurred.  Founder and
Honorary Mcmberships are nat (ransferable, and
are non-revocable during the lifetime ol such
Founder and Honorary Member and his or her
spouse. Family members of anv Founder and
Honorary Member shall have the same bencfits as
the family ol any Designated User.

NOTES
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Chapter 15

Disclosures and Waivers

This chapter discloses some important information
about the Community for the bencfit of prospective pur-
Each Owner,
by accepting u deed to property in the Community, also

chusers qf property in the Communit_y.

uccepts and agrees to the matrers set forth in thix chap-
ter.

15.1. Safety and Security

Each Owner and accupant of a Lot, and their
respective guests and invitees, shall he responsi-
ble tor thar own personal safety and the seeurity
of their property in Colleton River Plantation.
The Club may, but shall not be obligated 1o,
maintain or support certain activities within Col-
leton River Plantation designéd to promote or
cnhance the level of safety or security which each
person provides for himsell or herself and his or
the Club shall pot in
any way be considered an insurer or guarantor of

her property.  However,
safety or sccurity within Colleton River Planta-
tion, nor shall it be held liable for any loss or
damage by reason of failurce to provide adequate
security or inellectivencss of security measurcs
undertaken.

No representation or warranty is made that
any systems or measures, including security
moniroring syslems or any mechanism or system
for limiting access to Colleton River Plantation,
cannot be compromised or circumvented, nor
that any such systems or security measures un-
dertaken will in all cases prevent loss or provide
the detection or protection for which the system
is designed or intended.  Each Owner acknowl-

edges, understands, and shall be responsible for

informing any tenants and other occupants of

such Owner's Lot, that the Club and its Board

and committees are not insurers or guarantors ol

security or safcty and that cach Person within

Colleton River Plantation assumes all risks of

personal mjury and loss or damuge to property,
including Lots and the contents of Lots and
Dwellings, rusulling from acts of third partics.
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15.2. View lmpairment

The Club does not guarantee or represent that
any view over and across the Lots, Recreational
Amenities, any open space within the Commu-
nity, or any goll' course will be preserved without
impairment. The Club shall have no obligation
to relocate, prune, or thin trees or other land-
scaping except to maintain the C ommunity-Wide
Standard or as otherwise required under a sepa-
The Club has the
right to add trees and other lancls'caping from
time to time, subject to applicable law.,

rate covenant or agreement.

In addition, the Club may, in its sole and ab-
solute discretion, but shall not be obhigated to,
change the location, size, conliguration, land-
scaping, topography, hydrolog_\', and elevation of
the tees, bunkers, fairways, greens, buildings,
improvements, landscaping, and water features
on any golf’ course. Any such additions or
changes to such golf course may diminish or ob-
struct the view from the Lots. Any such addi-
tions or changes may diminish or obstruct any
view from the Lots and any express or implied
easements lor view purposes or for the passage of

light and air are hereby expressly disclaimed.
[5.3. Limited Liability for Golf Courses

Neither CRC, L.P., its partners, nor the Club
or CRDC, or any of its their appointees, direc-
nominees, or
Jack Nick-
laus Design, Inc., Golden Bear International,
Inc., Pete Dye, or Dyc
manner be held liable or responsible, either di-

tors or ollicers, or its assignees,
agents, including, e.g., Jack Nicklaus,

Designs, shall in any

rectly or indirectly, for any damage to a Lot, or
to any Improvement thercon or per\'onal prop-
erty, or for any injury to any person due to any
golf ball, wh«.lhu in motion or at rest, which has
been driven from the golf course property or its
for themselves and

environs, and each Owner,

their guests and invitees acknowledge that risks
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of injury 1o persons or property are inherent (o
persons or property located upon or in close
proximity to a golf course, and agree that they
assume all risks resulting there from, 'mcluding

but not limited to, claims of negligent design ol

the golf course property or the Lots, negligent
construction ol Improvements or location of Im-
provements.

Further, each Lot Owner, by aceepting a deed
to his Lot, agrees to mdcmmh and hold CRC,
L.P.. CRDC, and the Club, thur partners, and
its and their directors, officers, agents and em-
ployees harmless from and against all damages,
including reasonable attoracys fees and costs,
arising out ol any injury to person or property
which occurs 1o any person or property (real or
personal) proximately caused by any goll hall, or
the negligenee of the Club, CRDC, CRC, L.P,
their partners, or their directors, officers, aguents
or employces.  This paragraph may not be
amended without the written approval of the
Club and CRDC.

15.4. Existence of River in Community
and Right to Use the River

The Club makes no promises, covenants, war-
rantics or guarantees relative to the following
matters, and shall have no liability with respect
to: (i) the punty or any other characteristic of
the walter in any river or other body of water on
or near Colleton River Plantation; (ii) the main-
tenance of any parlicular water level at any time
or scason in any river, stream or other body of
water on or near Colleten River Plamation; (iii)
any right to use for any purpose or any right 10
access the water of any river, stream, or other
body of water on or near Colleton River Planta-
tion; (iv) any right to construct piers, docks,
hoathouses, or any other improvements on any
river, stream, or other body of water on or near
Colleton River Plantation, except in accordance
with the restrictions, easements, conditions, res-
ervations, rules, regulations, and laws atfecting
any such river or body of water and Colleton

River Plantation.  The Club and cvery Owner

further acknowledge that Lhc right to use or ac-
cess the water of any river, strcam, or other body
ol water on or near Colleton River Plantation
and the right to construct piers, docks, boat-
houses, or other improvements of any sort on
Colleton River Plantation is regulated and gov-
erned by the rules, regulations, laws, and ordi-
nances of all applicable authorities.

NOTES
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Chapter _16
Rights of Lenders

In order 10 enhance each Owner's ubility to obruin
financing for the purchase of his or her Lot. this chap-
ter sets forth various provisions for the benefit of lenders
who make mortguge louns and for the benefit of thosc
agencies which guarantee and insure morzgage louns

made by institutional lenders.

The follewing provisions are for the bencfit. of hold-
ers, insurers und guarantors of first Mortguges on Lots
in Colleton River Pluntation.  The provisions of this
chapter apply 1o both this Declaration and to the By-
Laws. notwithsiunding uny other provisions contained

therein.
16.1. Notices of Action

An institutional holder, insurer, or guarantor
of a first Mortgage which provides a written re-
quest to the Club (such request to state the name
and address of such holder, insurer, or guarantor
and the street address of the Lot to which its
" Mortgage relates, thereby becoming an "Eligi-
ble Holder"), will be entitled to timely written

notice of:

(a) Any condemnation loss or any casualty
loss which affects a material portion of Colleton
River Plantation or which affects any Lot on
which there is a first Mortgage held, insured, or
guarantced by such Eligible Holder; and

(h) Any dclinquency in the payment of as-
sessments or charges owed by a Lot subject to the
Morigage of such Eligihlc Holder, where such
dclinquency has continued for a period of 60
days, or any other violation of the. Governing
Documents rclau'ng to such Lot or the Owner or
occupant which is not cured within 60 days.

(¢) Any lapsc, cancellation, or material
modification ol any insurance policy maintained

b)’ the Club; or

(d) Any proposed action which would re-
quire the consent of a specified percentage of
Eligible Holders.

16.2. No Priority

No provision of this Declaration or the By-
Laws gives or shall be construed as giving any
Owner or other party priority over any rights of
the first Mortgagee of any Lot in the case of dis-
tribution to such Owner of insurance proceeds or
condemnation awards for losses 1o or a taking of
the Common Pr()porly

16.3. Notice to Club

Upon request, cach Owner shall be obligated
to furnish to the Club the name and address of
the holder of any Mortgage cncumbering such
Owner's Lot.

16.4. Failure ofMortgagee to Respond

Any Mortgagee who rcceives a written re-
quest from the Board 1o respond to or consent to
any action shall be deemed to have approved such
action if the Club does not receive a written re-
sponse from the Mortgagee within 60 days of the
date of the Club's request, provided such request
s delivered to the Mortgagee by certificd or reg-
istered mail, rcturn rcceipt requuslcd.

16.5. Construction of'Chapter 16

Nothing contained in thss chapter shall be
construcd to reduce the pereentage vote that
must otherwise be abtained under this Declara-
tion, the By-Laws, or South Carolina law for any
of the acts set out in this chapter.
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Chapter 17

Turnover and CRDC

This Chapter describes the process by which CRDC
will “turnover" and convey the Common Property

within the Phase 1l Property to the Club.
17.1. CRDC

Pursuant to the terms ol the Annexation
Agreement, CRDC has certain rights with re-
spect 1o Colleton River Planlal}nn, the Club. and
the Phase I Property.  The provisions contained
in this Declaration shall in no way amend or re-
voke any privileges accorded CRDC in the An-
nexation Agrcement, and the Annexation Agrec-
ment shall continue to govern the entitics and
property subject to such agreement.

This Declaration does not seck to articulate
those terms and conditions sct forth in the An-
nexation Agreement which address the Phase 11
Property and CRDC, and all parties and Owners
subject to this Declaration are hereby on notice
that the terms and conditions set forth in the An-
nexation Agrcement shall continue to be of tull
force and effect until. terminated as set forth
therein.

17.2. Turnover Schedule

Pursuant to the terms ol the Annexation
Agreement, CRDC will convey to the Club cer-
tain amenitics and common arcas.  The date on
which CRDC shall convey such property to the
Club and the date on which the Club shall assume
certain rights and obligations as sct forth in the
Anncxation Agreement is known as the "Turn-
over." The 'timing ol the Turnover shall be as
set forth in the Annexation Agreement.
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Chapter 18

Expansion of the Community

The Club may expund the initial property submitzed
to the Decloration as set fortb in this l'h('lptt?r.

18.1. Expansion by the Club

From (ime to time, any property which is
contiguous to the Community or located nearby
may be voluntarily submitied o this Declaration
by the owner(s) ol such property with the con-
sent ol the Club.  Any such property may be
submitted by recording a Supplement describing
the additional property to be submitted. Any
Supplement that the Club records must be ap-
proved by a vote of 273 of the Owners voting in
person or by proxy at a duly called meeting ol
the Club at which a quorum was present. The
Club's President and Secretary and the owner of
the property being submitted shall sign the Sup-
plement.

Notwithstanding the above, in no event shall
there be morc than 395 Lots contained in the
Phasc | Property, inclusive of eight golf cottages,
and 310 Lots contained in the Phasc I Property,
inclusive ol no more than 10 golf cottages.

18.2. Additional Covenants and Fasements

Any Supplement that the Club records may
impose additional covenants and easements on
the property described in such Supplement, such
as covenants obligating the Club to maintain and
insure such property.  Such provisions imay be
included in a Supplement submitting new prop-
erty to this Declaration or may be set forth in a
separate Supplement applicable to property pre-
viously submitted 1o this Declaration.  Any Sup-
plement may add to, create exceptions to, or
otherwise modily the terms of this Declaration as
it applies to the property described in the Sup-
plement, in order to reflect the different charac-
ter and intended use of such property.
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18.3. Effect of Filing a Supplement

A Supplement shall be cffective upon re-
cording unless otherwise specified in the Sup-
plement.  On the cffective date of the Supple-
ment, any additional property made subject to
this Declaration shall be assigned voting rights in
the Club and assessment liability in accordance
with the provisions of this Declar;liun

NOTES
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Chapter 19

Additional Rights Reserved to the Club

This chapter reserves various rights to the Club, in
addition to thosc specifically reserved elsewhere in the
Governing Documents, in order to facilitate the devel-
opment and sale of property in the Comnunity, to en-
able the Club to respond to Owners' concerns, and to
protect various property rights and other interests of the

Club.
19.1. Marketing and Sales Activities

Notwithstanding anyt}u'ng in the Governing
Documents to the contrary, the Club and its des-
ignees or assigns may construct, use, and main-
tain upon portions of the Common Property and
other property it owns, such facilities and activi-
ties as may rcasonably be required, convenient,
or cidental (o the construction of Dwel]ings or
sale of Lots. If reasonably required, conven-
ien, or incidental to construcuon or sales activi-
ties, the Club and its employces, agents, and des-
ignees may park vehicles in designated parking
arcas.

19.2. Right of Repurchase

The Club shall have the exclusive uption to
purchase any Lot offered for sale in the Commu-
nity at the price and on the terms and conditions
of any bona lide ofler for such Lot.  Evidence of
any such bona fide offer shall be in writing and
shall be submitted to the Club by the selling

Ownr for verification.

Each Oxsvner shall notily the Club of its intemt
to sell his or her Lot with notice setting forth the
certified terms and conditions of the sale, the full
name and primary address of the prospective
bona fide purchaser (as distinguished from agents
The Club shall have 30

davs alter receipt of such notice to exercise its

and intermediaries).

option to purchase under this Section 19.2. I

the Club does not execute a sales contract with
Owner during the specilied time perind, the sell-
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g Owner may proceed with the conv eyance of
his or her Lot to the prospective bona fide pur-
chaser.  If any such sale is not consummated
within six months after the date the offer is sub-
mitted to the Club, or if such sale is not made on
the terms and price disclosed to the Club, the

terms and limitations of this section shall again be
imposed upon any sale by the Owner.

In the event the ¢ luh clects to purchase any
such Lot, the transaction shall be (nnxummated
on the terms offered: provided, the Club shall
have a minimum ol 30 days after the delivery of
notice to consummate the transaction.

19.3. Additional Covenants and Restric-
tions

The Club may rccord additional covenants or
restrictions affecting any portion of the Commu-
nity as set forth in Section 21.2; pronded the
Club shall obtain CRDC's written consent for any
additional covenants and restrictions imposed on
Any

corded without the required consent shall be void

any Phasc 11 Property. instrument re-

and of no {orce and effect.

19.4. Exclusive Rights to Use Name of De-
velopment

"Colleton River
“Colleton River Plantation Club,"
or any derivative ol such names or any logo or

No Person shall use the name
Plantation,”

depiction associated with Colleton River Planta-
tion in any printed or promotional material with-
H()\\'-
ever, Owners may use the name "Colleton River
"Colleton River Plantation Club”
in printed or promotional matter where such

out the Club's prior written consent.
Plantation" or

term is used solcly (o specity that particular
property is located within Colleton River Planta-

voen.
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Additional Rights Reserved to CRDC

Lach Owner, by acceptance of a deed 10 any
property within the Community hereby  ac-
knowledges that “Colleton River Plantation,"
"Colleton River Plantation Club" and designs arc
service marks and trademarks of the Club.
Each Owner agrees to relrain from misappropri-
ating or inlringing these service marks or trade-
marks.

19.5. Right to Notice of Design or Con-
struction Claims

No Person shall rewain an expert lor the pur-

osc¢ ol inspcecting the design or construction of
P P £ L

any structures or improvements within Colleton
River Plantation in connection with or in antici-
pation of any potential or pending chaim, dec-
mand, -or litigation involving such design or con-
struction unless the Club and any builder in-
volved in the design or construction have been
first notified in writing and given an opportunity
to meet with the owner of the property to dis-
cuss the owner's concerns and conduct their own

inspection.

NOTES

50

Record on Appeal 92



PART SIX: PROCEDURES FOR AND LIMITATIONS ON
CERTAIN ACTIONS
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Chapter 20

Changes in the Common Property

Vurious influences and circumstances within and
outside the Community may give rise to u necd or desire
to make changes in the ownership of or rights to use
Common Property.  This chapter expluins the proce-
dures for deuling with matters such as changing use
rights in Common Property, partition of the Common
Property, and condemnation

20.1. Condemnation

II"any part ol the Common Property is raken
by any authority having the power of condemna-
tion or eminent domain, or conveyed by the
Club in licu of and undcr threat of condemnation
with such approval as may be required under Sec-
tion 20.3, cach Owner shall be entitled to writ-
ten notice ol such taking Or conveyance prior to
disbursement of any condemnation award or pro-
ceeds from such conveyance.  Such award or
proceeds shall be payable to the Club 10 be dis-
bursed as follows:

(@) I the taking or conveyance involves a
portion of the Common Property on which im-
provements have been constructed, the Club
shall restore or replace such improvements on
the remaining land included in the Common
Property, to the extent available, unless within
60 davys alter such taking Owners representing at
least two-thirds (2/3) of the voting members in
the Club shall otherwise agrece.  Any such con-
struction shall be in accordance with plans ap-
proved by the Board.  The provisions ol Sec-
tion 9.4 regarding tunds for restoring improve-

ments shall apply; or

(b) If the taking or conveyance does not in-
volve any improvements on the Common Prop-
erty, i’ a decision is made not to repair or re-
store, or if net lunds remain after any such resto-
ration or rcplacement s complete, then such
award or net lunds shall be treated in the same

manner as proceeds from the sale of Common
Property under Section 20.3.

20.2. Partition

@Partilmn i~ a legal action in which a party
requests to have a portion of one interest in
property split ofl so that the party can possess
that portion or intcrest separately from other
parties who have rights in the property.

Except as permitted in this Declaration, the
Common Property shall remain undivided, and
no Pcrson shall bring any action to partition any
portion of the Common Property without the
written consent ol all Owners and Mortgagees.
This section shall not prohibit the Board from
acquiring  and disposing of tangible personal
property or from acquiring and dlsposing of real
property that may or may not be subject to this
Dedaration, with such approval ax may be re-
quired under Section 20.3.

20.3. Transfer or Dedication of Common
Property

The Club may dedicate portions of the
Common Property to Beaufort County, the City
of Bluffton, the State of South Carolina, or to any
other local, state, or federal governmental or
quasi-governmental entity, may subject Common
Propcrly toa securiiy interest, or may transfer or
convey Common Property upon the alfirmative
vote or written consent of Owners representing
at least two-thirds ('_?./ 3) of the total votes cast.

The proceeds from the sale or mortgaging of
Common Property shall be an asset of the Club
to be uscd as the Board determines. No con-
vevance or encumbrance of Common Property
may deprive any Lot of rights ol access or sup-

POI‘[.
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Chapter 21

Termination and Amendment of Declaration

oAs the Community matures and grows, the rules by
which it is governed must be flexible enough to adupt to
changes in the development plan, as well us changes in
the needs und desires of the Community that inevitably
will occur. This chapter sets out procedures by which
this Declaration may be amended to address such

changes.

21.1. Term and Termination

ﬁ'l‘hcru s an old concept of law known as

the "Rule Against Perpetuitics” that restricts how
long covenants can affect the title to land.
Many jurisdictions no lon_gcr ohserve such rule;
howcever, where the rule applies, the term of the
covenants cannot exceed 21 vears after the death
of a named person who is living at the (ime the

covenants arc recorded.

‘This Declaration shall be effective for a mini-
mum of 40 vears from the date it is recorded.
After the initial 4+0-year period, this Declaration
shall be extended automatically for successive 10-
year periods unless at least 75% of the then
Ohwners sign a document stating that the Declara-
tion is terminated and that document is recorded
within the year before any cxtension.  In such
case, this Declaration shall terminate on the date
specilied in the termination document.

Il any provision of this Declaration would be
unlawlul, void, or voidable by reason ol any rule
restricting the period of time that covenants can
altect title to property, that provision shall expirce
21 years after the death of the last survivor of the
now living descendants of President George W.
Bush.

This section shall not permit termination of

any casement created in this Declaration without
the consent of the holder of such casement.
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21.2, Amendment

(a) By the Club. In addition o specilic
amendment rights granted elsewhere in this Dec-
laration, the Club may unilaterally amend this
Declaration if such amendment is necessary (i) to
bring any provision into compliance with any
applicable governmental statute, rule, regulation,
or judicial determination; (i1) to enable any repu-
1able utle insurance company to issue ltle insur-
ance coverage on the Lots; (iii) to cnable any in-
stitutional or governmental lender, purchaser,
insurer, or guarantor of mortgage loans, includ-
ing, for example, the Federal National Mortgage
Association or Federal Home Loan Mortgage
(.forporatirm_, to make, purchasc, insure, or guar-
antee mortgage loans on the Lots; or (iv) to sat-
isfy the requirements of any local, state, or fed-
eral governmental agency. However, any
amendment under this paragraph shall not ad-
versely affect the title to any Lot unless the
Owner shall consent in writing.

(b) By Owners.
cdfically provided above and

Except as otherwise spe-
elsewhere in this
Declaration, this Declaratuion may be amended
only by the alfirmative vote or written consent of
Owners representing two-thirds (2/3) of the
total votes cast.

(¢) Falidity and Effective Date. No
amendment may remove, revoke, or modily any
right or privilege of CRDC or any Founder or
Honorary Mcmber without the written consent
of CRDC or such Founder and Honorary Mem-
ber, respectively (or the assignee ol such right or
privilege). In addition, the approval require-
ments set forth in Chapter 16 shall be met, if ap-
plicahl'c.

If an Owner consents to any amuendment to
this Declaration or the By-Laws, it will be con-
clusively presumed that such Owner has the au-
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thority (o consent, and no contrary provision in
any Mortgage or contract between the Owner
and a third party will affect the validity of such
amendment.

Any amendment shall become eflective upon
recording unless a later effective date is specilied
in the amendment. Any procedural challenge
to an amendment must be made within six
months of its recordation or such amendment
shall be presumed to have been validly adopted.
in no cvent shall a change of conditions or cir-

cumstances operate to amend any provisions of

this Dedlaration.

(d) Exhibits. Exhibit "A" js incorporated
by this reference, and this chapter shall govern
amendment ol this exhibit. Al other exhibits
are attached for informational purposes and mav
he¢ amended as provided in those exhibits or in
the provisions of this Declaration that refer to
such exhibits.

NOTES
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THIS AMENDED AND RESTATED DECLARATION OF COVENANTS FOR COLLETON

RIVER PLANTATION is made this \ day of

» 209, by Colleton River

Plantation Club, Inc., a South Carolina non-profit corporation, by and through its President and Secretary,
who hereby certify that the Amended and Restated Dedlaration of Covenants for Colleton River Plantation
was approved by the required majority of Owners by written ballot without a meetin , following proper

notice.

CLUB:

IN THE PRESENCE QF:

Witness

STATE OF SOUTH CAROLINA )

COUNTY OF BEAUFORT

COLLETON RIVER PLANTATION
CLUB, INC., a South Carolina non-profit

corpora@o . A
By: AAA oN QVC%

Name: gl:f‘f’\i {

Its: President

Attest: ‘ﬂ

Name: —'rAME:l’E- Sropy
Its: Secretary

{CORPORATE SEAL)

ACKNOWLEDGEMENT

Personally appeared before me \Ex Aot W\ » who, being duly sworn, days

that (s)he saw the seal of Colleton River Plantation Club, Inc. affixed to the foregoing instrument and saw

that (s)he also saw

. President, and .\ Ow-acd\':jﬁi Secretary, of_saii

Colleton River Plantation Club, Inc., sign and attest the same, and that (s)he with
witnessed the execution and delivery thereof as the act and deed of the said corporation.

Sworn to me this \

day of \(\(\ OJvC/t——-;ZOQ_],

[Seal)

561701 *New Chartert Declaration—Colleton River-020707-jlb-1inal
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\ ;3 !b; \\(‘.\‘\_ Wﬁ
Notary Public for South Car@na “

My commission expires:

DIANE M. SZEKELY, Notary Pubiic
State of South Carolina
Beaufort County
My Commission Expires July 12, 2009
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EXHIBIT “A”

PHASE | PROPERTY

ALL that certain piece, parcel or tract of land situate, lying and being above
mean high water, located in BlufRon Township, Beaufort County, State of South
Carolina, containing approximately Six Hundred Thirty Five and Three-Tenths
(635.3) acres as is more fully shown on a plat prepared for Chicago Bridge and
[ron Company by R. D. Trogdon, Jr., S.CR.L.S. #2712, said plat being dated
January 11, 1973 and revised June 9, 1977, which plat was recorded in the
Office of the Register of Deeds for Beaufort County, South Carolina in Plat
Book 20 at Page 169 as revised in Plat Book 26 at Page 39. For a more detailed
description as to courses, metes, bounds and distances of said parcel, reference
is made to said plats of record.

ALL that certain piece, parcel or tract of land situate, lying and being above
mean high water, located in Bluffton Township, Beaufort County, State of South
Carolina, containing approximately 0.409 acres, as is more fully shown on a plat
- prepared for Colleton River Plantation by Boyce L. Young, S.C.R.L.S. #11079,
dated January 9, 1991, which plat was recorded on May 6, 1992 in the Office of
the Register of Deeds for Beaufort County, South Carolina in Plat Book 43 at
Page 102. For a more detailed description as to courses, metes, bounds and
distances of said parcel, reference is made to said plat of record.

ALL that certain piece, parcel or tract of land situate, lying and being above
mean high water, located in Bluffton Township, Beaufort County, State of South
Carolina, containing approximately 3.15 acres and shown as Parcel A, Parcel B
and Parcel C on a Plat entitled ““A Plat of Parcel A, Parcel B, and Parcel C, A
Portion of Bluffton Township Parcel 1A” dated Masch 8, 1993, prepared by
Boyce L. Young, S.C.R.L.S. #11079, which Plat was recorded in the Office of
the Register of Deeds for Beaufort County, South Carolina on March 17, 1993
in Plat Book 45 at Page 192. For a more detailed description as to courses,
metes, bounds and distances of said parcel, reference is made to said plat of
record.

ALL that certain piece, parcel or tract of land situate, lying and being in Bluffton
Township, Beaufort County, State of South Carolina, containing approximately
55.432 acres, more or less, being shown and depicted as “BLOCK M” on a plat
entitled “Boundary Plat of Block M, A Section of Colleton River Plantation,”
said plat being prepared by Surveying Consultants, Hilton Head Island, South
Carolina, Terry G. Hatchell, S.C.R.L.S. #11059, said plat being dated November
13, 1995, and recorded in the Office of the Register of Deeds for Beaufort
County, South Carolina in Plat Book 54 at Page 122. For a more detailed
description as to courses, metes, bounds and distances of said parcel, reference
is made to said plat of record.
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ALL that certain piece, parcel or tract of land situate, lying and being in Bluffton
Township, Beaufort County, State of South Carolina, containing approximately
10.989 acres, being shown and depicted on a plat entitled “A Plat of Parcel A,
Parcel B, and Parcel C, A Section of Victoria Bluff, Beaufort County, South
Carolina” said plat being dated March 17, 1993 and revised September 22, 1993,
prepared by Thomas & Hutton Engineering Co., Boyce L. Young, S.C.R.L.S.
#11079, said plat having been recorded on September 28, 1993 in the Office of
the Register of Deeds for Beaufort County, South Carolina in Plat Book 47 at
Page 105.

PHASE Il PROPERTY

ALL that certain piece, parcel or tract of land situate, lying and being in Bluffton
Township, Beaufort County, State of South Carolina, containing 502.727 acres,
more or less, being known as Foot Point and being more particularly shown and
described as Area “A”, Area “B”, Area “C”, Area “D”, Area “E”, and Area “F”,
on that plat entitled “A Boundary Plat of 502.727 Ac. Tract Being a Portion of
the Cram Tract,” prepared by Thomas & Hutton Engineering Co., Inc., dated
April 30, 1997, and recorded in the Office of the Register of Deeds for Beaufort
County, South Carolina in Plat Book 63 at Page 86. For a more detailed
description as to courses, metes, bounds and distances of said parcel, reference
1s made to said plat of record.

ALL that certain piece, parcel or tract of land situate, lying and being in Bluffton
Township, Beaufort County, State of South Carolina, shown and desi gnated as
3.00 acres on a plat entitled “A Plat of 3.00 Ac., a Portion of the Cram Tract,
Beaufort County, South Carolina” prepared by Thomas and Hutton Engineering
Co., dated October 1, 1998, and recorded in the Office of the Register of Deeds
for Beaufort County, South Carolina in Plat Book 69 at Page 72. For a more
detailed description as to courses, metes, bounds and distances of said parcel,
reference is made to said plat of record.

ALL that certain piece, parcel or tract of land situate, lying and being in Bluffton
Township, Beaufort County, State of South Carolina, shown and designated as
2.02 acres and 75’ buffer, 0.86 acres on a plat entitled “A Plat of 4.37 Ac., A
Portion of the Cram Tract / Colleton River Plantation, Beaufort County, South
Carolina,” prepared by Thomas & Hutton Engineering Co., dated October I,
1998, and recorded in the Office of the Register of Deeds for Beaufort County,
South Carolina in Plat Book 69 at Page 73. For a more detailed description as to
courses, metes, bounds and distances of said parcel, reference is made to said
plat of record.
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STATE OF SOUTH CAROLIN®..

COUNTY OF BEAUFORT

THIRD AMENDED AND RESTATED
BY-LAWS OF
COLLETON RIVER PLANTATION CLUB, INC.

This Third Amended ar:.; Restated By-Laws of Colleton River Plantation Club, Inc is made on the
date set forth below by Colleton River Plantation Club, Inc., a South Carolina non-profit corporation (the
"Club"). '

WITNESSETH:

WHEREAS, the By-Law+ of Colleton River Plantation Club, Inc. (as amended, the "By-Laws")
were recorded in the Office of tl-. Register of Deeds for Beaufort County, South Carolina as Exhibit "B" to
the Declaration of Covenants, :.1J Restrictions for Colleton River Plantation and Provisions for Colletcn
River Plantation Club, Inc. (as 4:>::nded, the "Declaration") in Book 579 at Page 1850, er seq. ; and

WHEREAS, the By-Law s have been amended several times, and most recently were amended by
that certain Second Amendec -+ . Restated By-Laws of Colleton River Plantation Club, Inc. recorded on
February 22, 2006 in the Office: of the Register of Deeds for Beaufort County, South Carolina in Book
02324 at Pages 227 10 238, and

WHEREAS, the Club ¢« ires to amend and restate the By-Laws in their entirety; and

. )
WHEREAS, pursuant t.-Articie XIIi, Section 1 of the By-Laws, the By-Laws may be amendkd.ap(/
regular or special meeting of the Club at which a.quorum is present by a vote of a majority of the Owners
(as such term is defined in the D Jaration) voting in person or by proxy; and

WHEREAS, a majority --I'the Owners voted to approve the attached Third Amended and Restated
By-Laws of Colleton River Plani: iion, Inc. at a mecting of the Club on September 30, 2006;

NOW THEREFORE. : ¢ By-Laws are hereby amended, restated, replaced, and superseded in
their entirety by the following Third Amended and Restated By-Laws of Colleton River Plantation Club,

Inc.
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3 1

THIS THIRD AMENDED AND RESTATED BY-LA /S OF COLLETON RIVER PLANTATION
CLUB, INC. is made this day of » 2006, by Colleton River Plantation
Club, Inc.,. by and through its President and Secretary, who hereby certify that the Third Amended and

Restated By-Laws were approved by the required majority of Owners voting at 3 meeting of the
membership held on September 30, 2006 Ibllowing proper notice.

CLUB: COLLETON RIVER PLANTATION
CLUB, INC., a South Carolina non-profit
corporation
By: . ), . 2.2
Name: A ) _k’ém\r
Its: President .
Attest: oy
Name: —ﬁ_ﬁaéj—f 57'0 &x .
Its: Secretary .

IN T?E PRESENCEQY/ |

STATE OF SOUTH CAROLINA |
) ACKNOWLEDGEMENT
COUNTY OF BEAUFORT )]
Personally appeared before me EZM"M &g / waRre » who, being duly sworn, says
that (s)he saw g . UQPL4S /R | President, and Z.54rY, Secretary, of said

Calleton River Plantation Club, Inc., sign and’ attest the same, and that (s)he, together with
%&M witnessed- the execution and delivery thereof as the act and deed of the said
corporation.

LS
Sworn to me this __z£” day ()&%&Méﬂ , 20Q4

Notry Public for South Carfling . .
[Seal] ' My commission expires: S . + 2_—__7:* 29/ /

SA1701 INew Charter/ Bytaws-A&R Cover-1 13006-jib
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THIRD AMENDED AND RESTATED
BY-LAwS
OF
COLLETON RIVER PLANTATION CLUB, INC.

. Article 1
Name, Principal Office, and Definitions

1.1. Name.
The name of the corporanon is Colleton River Plantation Club, Inc. (the "Club").
1.2. Principal Office.

The Club's principal office shall be located in Beaufort County, South Carolina. The Club may
have such other offices, either within or outside of South Carolina, as the Board of Directors may deter-
minc or as the Club's affairs may rgqmre

{.3. Definitions.

The words used in thesc By-Laws shall be given their normal, commonly understaod definitions.
Capitalized terms shall have the meaning ascribed to them in thc Amended and Restated Dedlaration for
" Colleton River Plantation, re:orded in the public records of Beaufort County, South Carolina, as it may be
amended (the "Declaration” )

A Article 2
Membérship: Meetings, Quorum, Voting, Proxies

2.1. Membership.

_ Membership provisions are more fully sct forth in the Declaration. Provisions ol the Declaration
pertaining to membersfn’p are incorporated by this refercnce.

2.2, Place of Meetings.

The Club shall hold meetings at the Club's principal office or al such other suitable place the Board

may clcsignatej
2.3. Club Meetings.

(a) Annual Meetings. The Board shall schedule regular annual meetings of the Owners to
occur within the last quarter of each calendar vear, on such date and at such time and place as the Board
shall determine Annual meetings may be conducted electronically (i.c., via the Internet, intranet, or tele-
conlerence) if, and to the extent, permitted by law. :
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(b)  Special Meetings. The President may cali special meetings. In addition, the President or
the Secretary shall call a special meeting il so directed by Board resolution or upon a written petition of
Owners representing at Jeast 25% of the total vates in the Club describing the purpose or purvoses for
which the special meeting is to be held.

2.4.  Notice of Meetings.

The President, the Secretary, or the officers or other persons calling a meeting of the Club shall
deliver or cause to be delivered to cach Owner entitled 10 vote at such meeting a written notice stating the
place, day, and hour of the meeting. In the case of a special mecting or when otherwise required by stat-
ute, the Declaration, or these By-Laws, the purpose or purposes for which the meeting is called shall also
be stated in the notice. No business shall be transacted at a special meeting except as stated in the notice.
In addition, the Ciub shall give notice of a matter an QOwner intends to raise at any annual, reguilar, or spe-
cial meeting if: (i) requested. tn do so in writing by the Owner, and (i) the request is received by the
President or Secretary at lcast. 14 days before the meeling notices are sent to the Owners.

Such notice shall be delivered by such means as permitted under Section 9.5, at least 30 but not
more than 60 days before the date of such mceting.

2.5. Waiver of Notice.

Waiver of notice of a Club mecting shall be deemed the cquivalent of proper notice. Any Owner
may waive, in writing, notice of any Club meeting, either before or after such meeting. Attendance ata
meeting by an Owner or the Owner's appointed proxy shall be deemed a waiver by such Owner of notice
of the time, date, and place thercof, unless the Owner or proxy speciﬁcally objects to lack of proper notice
at the time the meeting is called to order Attendance at a special meeting also shall be deemed a waiver of
notice of all business transacted at such meeting unless an objection on the basis of lack of proper notice is
raised before the business is put to a vote.

2.6. 'Adjournment of Meétings.

if any Club meeting cannot be held because a quorum is not present, Owners representing a ma-

jority ol the votes present at such meeting may adjourn the meeting to a time at Jeast 10 but not more than
30 days from the scheduled date of the originnl meeting. At the reconvened meeting, if a quorum is pre-
sent, any business may be trzAticted that might have been transacted at the meeting originally called. If
those in altendance ac the origizal meeting do not fix a time and place for reconvening the meeting, or if
[or any reason a new date is sixed for reconvening the meeting after adjournment, the Board shall provide
notice to the Owners of the time and place for reconvening the meeting in the manner prescribed for regu-

lar meeungs.
L=

_ Owners present at a duly called or held meeting at which a quorum is present may continue to do
business until adjournment, nolﬁv&timnnding the departure of enough Owners or their proxics to leave less
than a quorum, provided at least « majority of the votes required to constitute a quorum must approve any
action taken.
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2.7. Proxies.

Owners may votce in person or by proxy, subject to the limitations of South Carolina law and sub-
ject Lo any speciic provision te::the contrary in the Declaration or these By-Laws.

Evcry proxy shall beéiii writing, shall identify the Lot for which it is given, shall be signed by the
Owner or the Owner's duly authorized attorney-in-fact, and shall be dated and filed with the Club's Secre-
tary prior to the meéting for which it is ta be effective. Unless the proxy specilically provided otherwise, a
proxy shall be presumed to caver. all votes which the Owner giving such proxy is entitled to cast, and in the
event of any conflict between two or more proxies purporting to cover the same voting rights, the later
dated proxy shall prevail, or if dated as of the same datc, both shall be deemed invakid.

A proxy is effective only for the specific meeting for which 1t was ori ginally given, as such meeting
Jawlully may be adjourned and reconvened, and automatically expires 90 days after the datc of the meeting
for which it was originally given. Every proxy is revocable at any time at the pleasure of the Owner who
executes the proxy.

2.8. Quorum.

Except as these By-Laws or the Declaration otherwise provide, the presence of Owners, in person
or by proxy, representing 33%% of the total votes in the Club shall constitute a quorum at all Club meetings,
and the vote of Owners representing a majority of the total eligible votes cast at such meetings shall consti-
tute the action of the Owner:. if the Owners cannot hold a meeting because a quorum is not present, the
meeting shall be adjourned ti's time not less than 10 nor more than 30 days from the datc of the original
meeting. At the reconvenedf',rri'gcting, the presence of 25% of the total votes in the Club shall constitute a
- quorum and the Owners at such meeting may transact, without further notice, any business they might
have transacted at the original meeting.

2.9. Conduct of Meetings.

‘T'he President or a Board-approved designee shall preside over all Club meetings. The Secretary
shall ensure that minutes of the meetings are kept and that all resolutions adopted and all other transactions
occurring at such meetings are kept with the Club's books.

2.10. Action Withouta Meeting.

Any aclicn that may b. taken by the Owners at any annual, regular, or special meeting may be
taken without a meeting if the Club delivers a written ballot to every Owner entitled to vote on the mat-
ter. The written ballot shall set forth each proposed action and provide an opportunity to vote for or
against each proposed action. All solicitations for votes by written ballot shall: (i) indicate the number of
responses needed to mect the: quorum requirements; (ii) state the percentage of approvals necessary to ap-
prove each matter other than es';ction of directors; and specify the time by which a ballot must be received
by the Club in order to be counted. Approval by written ballot pursuant to this subsection is valid only
when the number of votes cn.fsjt by ballot equals or exceeds the quorum required to be present if a mecting
authorizing the action were held and the number of approvals equals or exceeds the number of votes that
would be required to approve the matter at a meeting at which the total number of votes cast was the same
as the number of votes cast by l:allot. Once delivered to the Club, a written ballot may nol be revoked.
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Article 3
Board of Directors: Selection, Meetings, Powers

A. Composition and Selection.
3.1.  Governing Body; Qualifications.

The Board shall gove.n the Club's affairs. Each director shall have one vote. Directors shall be
Owners or spouses of Owner;}, 7‘.'3nd members in good standing throughout their term. '

3.2.  Number of Direct(‘)_x:_s':.;

RN
The Board shall consist ol seven to nine dircectors, as determined in the discretion of the Board. In
the event the Board proposes; and the members approve, under Section 3.4(b) an additional one year term
for a sitting President, the number of directors shall be increased by one for the year of the special term
only. )

3.3. Selection of Directors; Term of Office.

At each annual meeting, the Owners shall elect directors for a term of three years. No director
shall serve more than two consccutive full terms. In the event a director is selected to Al a vacancy under
Section 3.5, such director shall not serve more than seven consecutive years. Any such director shall be
removed after serving seven years, and a successor shall be selected in accordance with Section 3.5.

Notwithstanding the fdregoing, at any election which would implement a Board resolution to in-
crease or decrease the size of the Board, the Board may designatc one or more positons to be filled at such
election to be elected for terma of less than three vears when necessary to maintain the ratio of newly
elected directors to directors then in office.

3.4. Nomination and Eiection Procedures.

() Nomination:of Candidates. Within 90 days after each annual meeting, the Board of Di-
rectors shall appoint and announce a Nominating Committee consisting of a chairman, who shall be the
immediate past President, and [our or morc cligible Owners. In case the immediate past President is un-
available, an outgoing Board member who is willing and available shall-chair the Nominating Committce.
The members of the Nominating Committee shall generally serve a term of two years, with terms stag-
gered to provide approximately the same cumber of new members each year.

In preparation for each election, the Nominating Committee shall mect and make as many nomina-
tions for clection to the Board of Directors as it shall in its discretion determine, but in no event less than
the number of positions to be filled by the Owners at such election. In making its nominations, the Nomi-
nating Committee shall use reasonable efforts to nominate candidates representing the diversity that exists
within the pool of potential candidates having significant experience in Club alfairs and governance, and
familiarity with a large cross-section of possible candidates. The N ominating Committee shall submit its
nominattons for election to the'Board no later than 60 days prior to the annual meeting and the Board shall
advise the membership of those’ individuals nominated within 50 days prior to the annual meeting. Nomi-
nations may also be made by written petition signed by not less than 25 members in good standing. Such

4
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nominations shall be submitted to the Board no later than 3§ days prior to the annual meeting to cnable the
Board to consider all nominations and advise the membership of the nominations on one ballot. The Board
shal) send an official ballot to the membership within five days after the deadline for submission of petitions
as set forth herein. All candidates shall have a reasonable opportunity to communicate their qualifications
to the Owners and to solicit votcs. '

(b) Additional One-Year Term Authorization. In the event that the Board of Directors and
the sitting President determine that such President should serve a second year as President, but such Presi-
dent’s threc-year term on the Board will expire before a second ycar as President may be served, there is
hercby authorized a special one-year term as director to run concurrently with the second year as Presi-
dent. The Board may nominate the President for election by the members to this specially authorized one-
year term. The special one-year term may be held only by a sitting President.

(<) Election Procedures. Each Owner, as provided in the Declaration, may cast all votes as-
signed 10 such Owner's Lots for each position to be filled. Elections to the Board shall be by written secret
ballot. In the event of a tie votz, the Board shall call for a runoff election amaong the candidates receiving
the same number of votes. Such election shal! be held by mail, with ballots to be sent by first class mail to
cach Owner entitded 1o vote “vithin 10 days after the mecting at which the original election was held. Cu-
mulative voting is not permittadl.

3.5. Removal of Directors and Vacancies.

Any director may be rémoved, with or without cause, at a meeting of the Owners called for the
purpose ol removing the director, and the meeting notice must state that the purpose or one of the pur- '
poses of the mecting is removal of the dircctor. The director may be removed at such meeting by a major-
ity vote of the members. : . :

Atany meeting at which a quorum is present, a majority of the directors may remove any director
who has threc consecutive unexcused absences [rom Board meetings, is more than 30 days delinquent in
the payment cf any assessment or other charge due the Club, or whose membership rights have been sus-

pended.

In the event of the death, disahility, or resignation of a director or removal of a dircctor by the
Board, the Buard may declare 1 vacancy and appoint a successor to fill the vacancy until the next annual
meeting, at which time the Cvmers entitled to fill such directorship shall elect a successor for the remain-
der of the terim., i

B. Meetings.
3.6.  Regular Mcetings.

The Board shall hold vegular meetings at such time and place as a majority of the directors shall
determine, but the Board shail meet at least four omes during each fiscal year with at least one meeting per

quarter
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3.7. Special Meetings.

Special Board mectings shall be held when called by the President or Vice President or by any two
directors. - .

3.8. Notice; Waiver of Notice.

(a) Notices of Board meetings shall specify the time and place of the meeting and, in the case
of a special meeting, the nature of any special business to be considered. The Board shall notify each direc-
tor of meetings by: (i) personal delivery; (i) first class mail, postage prepaid; (iii) telephone communica-
tion, either directly to the dircetor or to a person at the director's office or home who would reasonably be
expected to communicate such netice promptly to the dircctor; or (iv) facsimile, electronic mail, or oither
electronic communication device, with confirmation of transmission.  All such notices shall be given ator
sent 10 the director's telephone number, fax number, electronic mail address, or sent to the director's ad-
dress as shown on the Club's records. The Board shall deposit notices sent by first class mail into a United
States mailbox at least five business days before the day of the meeting. The Board shall give notices by
personal delivery, telephone, or electronic communication at least 72 hours before the time set for the

mechg.

(b) FThe Board shall notify the Qwners of each Board meeting by either: (i) posting notice of
the meeting in a conspicuous place in Colleton River Plantation at lcast 48 hours in advance of the meeting;
(ii) publication of a schedule of the Board meetings in a newspaper, newsletter, on a community intranet or
website, or by similar means st least seven days prior to the mecting; or (lii) mailing notice of the meeting
to each Owner.

(c) Transactions o any Board meeting, however called and noticed or wherever held, shall be
as valid as though taken at a wneeting duly held after regular call and notice if (i) a quorum is present, and
(ii) cither before or after the meeting each director not present signs a written waiver of notice, a consent
to holding the meeting, or an approval of the minutes. The waiver of notice or consent need not specfy
the purpose ol the mccting. Notice of a meeting also shall be deemed given to any dircctor who attends
the meeting without protesting .bcforc or at its commencement about the lack of adequate. notice.

3.9. Telephonic Participation in Meetings.

Members of the Board or any committee the Board designates may participate in a Board or com-
mittee mecting by conference telephone or similar communications equiprment through which all persons
participating in the meeting car hear each other. Participation in a meeting pursuant to this section shall

constitute presence at such mccung.
3.10. Quorum of Board.

At all Board meetings, ‘the presence of two-thirds (2/3) of the directors shall constitute a quorum
for the transaction of busiress, Ldad the votes of a2 majority of the total nuinber of directors shall constitute
the Board's decision, unless Suth Carolina law, these By-Laws, or the Declaration specifically provide oth-
crwise. A mecting at which 2 guorum is initially present may coatinue to transact business, notwithstand-
ing the departure of dircctors, if at least a majority of the total numbec of directors approves any action
taken. If the Board cannot hold a meeting because a quorum is not present, a majority of the directors pre-
sent may adjourn the meeting 1o a time not less than five nor more than 30 days from the date of the origi-

6
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nal meeting. At the reconvened meeting, il a quorum is present the Board may transact, without further
notice, any business it might have transacted at the original meeting.

3.11. Conduct ofMeetings.

The President or any designec the Board approves by resolution shall preside over all Board meet-
ings. The Secretary shall ensure that minutes of the meetings are kept and that all resolutions and all trans-
actions veeurring at such meetings are included in the Club's records.

3.12. Action Without a Formal Meeting.

Any action to be taken ot which may be taken at a Board meeting may be taken without a meeting
il all directors sign a written vonsent, setting forth the action vo taken in lieu of a meeting. Such consent
shall have the same force and =ffkct as a unanimous vote at 2 Board mceting.

C. Powers and Duties:
3.13. Powers.

The Board shall have the power to administer the Club's affairs, perform the Club's tesponsibilities,
and exercise the Club's rights as set forth in the Governing Documents and as provided by law. The Board
may do or cause to be done on the Club's behalf all acts and things except those which the Governing

Documents or South Carolina law require to be done and exercised exclusively by the mcmbership geney-

ally.
3.14. Duties.
The Board’s duties shall include, without limitation:

(a) preparing and ddopting, in accordance with the Declaration, an annual budget establishing
each Owner's share of the An:wul Assessment;

(b) levying and coifecting assessments from the Owners;

(c) providing for the operation, care, upkeep, and maintenance of the Common Property in
accordance with the Declaration or these By-Laws;

{d) designating and hiring a General Manager to carry out the Club's rights;
(e) opening bank accounts on the Club's behalf and designating the signatories required;

() depositing all funds reccived on the Club's behalf in a bank depository which it shall ap-
prove and using such funds t operate the Club; however, in the Board's business judgment any reserve
funds may be deposited in depositories other than banks;

(2 making or contracting for the making of repairs, additions, and improvements 1o or altera-
tions of the Common Property in accordance with the Governing Documents;
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(h) enforcing by’ legal means the provisions of the Governing Documents and bringing any
proceedings which may be instituted on behalf of or against the Owners concerning the Club; however, the
Club's obligation in this regard shall be conditioned in the manner provided in the Declaration;

(i) obtaining and carrying property and liability insurance and fidclity bonds, as provided in
the Declaration, paying the cost thereof, and liling and adjusting claims, as appropriate;

)] paying the cost of all services rendered to the Club;
(k) keeping a detailed accounting of the Club's reccipts and expenditures;
() making available to any prospective purchaser of a Lot, any Owner,. and the holders, in-

surers, and guarantors of any Morigage on any Lot, books, records, and financial statements of the Club as
provided in Article 9, and current copies ol the Governing Documents; and

(m)  indemnifying a director, officer or committee member, or former director, officer or
committee member of the Cltb to the extent such indemnity is required by South Carolina law, the Ari-
cles, or these By-Laws.

3.15. Conflicts of Interest.

Unless otherwise approied by a majority of the other directors, no Director may transact business
with the Club or any Club coniractor during his or her term as director or within two years after the term
expires, except they may transact business with any supplier in the same manner and to the same cxtent as
any other member in the ordinary course of business. A director shall promptly disclose in writing to the
Board any actual or potential ‘ceaflict of interest affecting the director relative to his or her performance as
a director. A director's failure to make such disclosure shall be grounds for removal by a majority vote of
the other Board members.

Article 4
Officers

4.1, Officers.

The Club's officers shall be a President, Vice President, Secretary, and Treasurer. The President,
Vice President, and Treasurer shall be elected from among the Board members; other officers may, but
need not, be Board members. The Board may appoint such other officers, including one or more Assistant
Secretaries and Assistant Trea-urers, as it shall deem desirable, such officers to have such authority and per-
form such duties as the Board peescribes. Any two or more offices may be held by the same person, except
the offices of President, Secreiary, and Treasurer. The General Manager may serve as the Club's Secretary.

4.2, Election and Ternljlg)i'i'pmce.

The Board shall elect the Club's officers at the first Board meeting following each annual meeting of
the Club, to serve until their successors are elected. Any President may serve only two consecutive onc-

)’C‘M‘ terms.
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4.3. Removal and Vacancies

The Board may remove any officer whenever in its judgment the Club's best inrerests will be
served, and may fill any vacancy in any office arising because of death, resignation, removal, or otherwise,
for the uncxpired portion of theiterm.

4.4.  Powers and Duties.

The Club's officers sh"iall:havc such powers and duties as generally pertain to their respective offices,
as well as such powers and dinics as the Board may specifically confer or impose. The President shall be
the Club's chief executive officer. The Treasurer shall have primary responsibility for preparing the Club's
budgets as provided for in the Declaration, and may deiegate all or part of the preparation and notification
duties (o a finance committee. management agent, or bath.

4.5. Resignation

Any officer may resign at any time by giving written notice to the Board, the President, or the Sec-
retary. Such resignation shall take effect on the date of the receipt of such notice or at a later time specified
therein. Unless the resignation specifies, acceptance of such resignation shall not be necessary to make it
effective.

Article §
Committees

The Board may appoint‘ committees as it deems appropriate to pcrform such tasks and to serve for
such periods as the Board mazy ‘designate by resolution. Each committee shall operate in accordance with
the terms of such resolution. . Except as otherwise provided by Board resolution or the Governing Docu-
ments, members of a commitieg may act by unanimous writien consent in lieu of a meeting.

Article 6
Standards of Conduct; Liability and Indemnification

6.1. Standards for Diré&ors and Officers.

The Board shall exercise its powers in a reasonable, fair, nondiscriminatory manner and shall ad-
here to the procedures established in the Governing Documents.

In performing their duties, directors and officers shall act as fiduciaries and shall be insulated frem
liability as provided for directors of corporations under South Carolina law and as otherwise provided by
the Governing Documents Divectors and officers shall discharge their duties as directors or officers, and as
members of a\ny committee e which they are appointed, in a manner that the director or officer believes in
good faith to be in the best interest of the corporation and with the care that an ordinarily prudent person
in a like position would exercise under similar circumstances. A director is entitded to rely on information,
opinions, reports, or statements, including financial statements and other finandal data, prepared or pre-
sented by others to the extent aythorized under South Carolina law,
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6.2.  Liability.

(a) A director or olficer shall not be personally liable to the Club, any Owner, ar any other
Person for any action taken or not taken as a director or officer if he or she has acted in accordance with
Section 6.1.

(b) Pursuant 10 the business judgment rule, a director also shall not be personally liable for any
action taken or not taken as a director if the directon:

) acts within the expressed or implied scope of the Governing Documents and his or
her actions are not ultra vires;

(i) affirraatively undertakes 10 make decisions which the director reasonably believes
are necessary Jor the Club's continued and successful operation and, when decisions are made, makes them
on an informed basis; :

(i) acts w1, a disinterested basis, promptly disclosing any real or potential conflict of
interests (pecuniary or other), and avoiding participation in decisions and actions on matters as 1o which he
has a conflict of interest (beyond that which all directors have by virtue of their ownership or occupancy of
a Lot); and

(iv) acts in a non-fraudulent manner and without reckless indifference to the Club's
affairs.

()~ The Club's officers, directors, and committee members shall not be liable for any
mistake of judgment, negligent or otherwise, except for their own individual willful misfeasance, malfea-
sance, misconduct, or bad faith. The officers and directors shall have no personal liability with respect to
any contract or other commitment made or actjon taken in good faith on the Club's behalf (except to the
extent that such officers or dircctors may be acting solely as Owners).

6.3. Indemnification.

Except as required under the laws of the State of South Carolina, the Board shall be indemnified
pursuant to Section 33-31-85%) ‘et seq. of the South Carolina Nonprofit Corporation Act, as the same hlay
be amended, if the director ciinducted himself in good faith and reasonably believed, in the case of conduct
in his official capacity with the corporation, that his conduct was in the best interests of the Club. In all
other cases, a director will be' indemnified if his conduct was at least not opposed to the best interests of the
Cluh. In the case of a criminal proceeding, the director will be indemnified if he had no reasonable cause
to believe his conduct was unlawful. Directors shall not be liablée to.the Owners or the Club for any mis-
take ol judgment, negligence, cr otherwise, except for their own individual willful misconduct or bad faith.

Subject to the limitations of South Carolina law, the Club shall indemnify every officer and com-
mittec member against all damages and expenses, including counsel fees and expenses', reasonably incurred
in connection with any action, suit, or other proceeding (_'an]uding settlement of any suit ar proceeding, if
approved by the then Board) to which he or she may be a party by reason of being or having been an officer
or committec member, except that the Club shall have no obligation to indemnify any individual against
liability or expenses incurred in vonnection with a proceeding:

10
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(a) brought by o: in the right of the Club, although it may retmburse the individual for rcason-
able expenses incurred in coneexiion with the proceeding if it is determined, by the court or in the manner
provided above, that the individial met the relevant standard of conduct under South Carolina law; or

(b) to the extent thai the individual is adjudged liable for conduct that constitutes:

(1) appropriation, in violation of his or her duties, of any business opportunity of the
Club; :

(i) intentional misconduct or knowing violation of the law;

(i) an unlawful distribution to members, directors or officers; or

@iv) receipt of an improper personal benelit.

This right to indemnification shall not be exclusive of any other rights to which any present or for-
mer officer, director, or committee member may be entitled. The Club shall maintain adequate general
liability and officers' and directors’ liability insurance to fund this obligation, if such insurance is reasonably
available.

It is intended that m-:mpers of the Board and any General Manager, Or managing agent or man-
agement firm, shall have no personal liability with respect to any contract made by them on behalf of the
Club. It is understood and pérmissible and shall not be deemed to be self-dealing for the Club to contract
with corporations owned or :fon'r:olled, or affiliated with members of the Board. The indemnification of
members of the Board by the Glub shall be limited to assessments and other charges received from the
Owners. C :

6.4. Advancement of Expenses.

In accurdance with the procedures and subject to the conditions and limitations set forth in South
Carolina law, the Board may authorize the Club to advance funds to pay for or reimburse the reasonable
expenses incurred by a present or former officer, director, or committee member in any proceeding to
which he or she may be a party by reason of being or having been an officer, director, or committee mem-

ber of the Club.
6.5. Board and Officer Training.

The Board may conduct or provide for seminars and continuing educational opportunities designed
to educate and inform its officers and directors of their responsibilities as officers and directors. Such pro-
grams may include instruction on applicable South Carolina corporate and fiduciary law principles, other
issues relating to admunistering *ommunity affairs, and upholding and enforcing the Governing Documents.
The Board may retain mdus'(fr'y' 'i)rofessionals, which may include property managers, attorneys, and ac-
countants, as appropriate or, r1ehessuy for such purpose. The seminar may be live, video or audiotape, or
in other format. The cost of ény such seminar shall be a Common Expense.

The Board also may provide, or provide for, Owner and resident education designed to foster a
better understanding of the Club's governance and operations, and leadership training classes designed to
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educate Owners the nomination, election, and voting processes and the duties and responsibilities of direc-
tors and officers. -

Article 7
Management and Accounting

7.1. Compensation of Directors and Officers.

The Club shall not CC:: _;']"‘ensate directors and officers for acting as such. Nothing herein shall pro-
hibit the Club trom compensuting a director or officer, or any entity with which a director or officer is a-
filiated, for services or supplif;-.s_:he.or she furnishes to the Club in a capacity other than as a director or ofli-
cer pursuant to a contract or agrcement with the Club. However, such director must make known his or
her interest to the Board prior, tq entering into such contract, and a majority of the Board, exctuding any

interested director, must approve such contract.

7.2. General Manager.

The Board may employ (or the Club a professional General Manager or other management agents
at such compensation as the Board may establish, to perform such duties and services as the Board shall au-
thorize. The Board may delegate such powers as are necessary to perform the manager's assigned duties
but shall not delegate policy-making authority or ultimate responsibility for those dutics set forth in Section
3.14. ’

The General Manager or managing agent shall promptly disclose to the Board any financial or other
interest that it may have in any firm providing goods or services to the Club.

7.3. Accounts and Repprts.

(a) The Board s}fé'.l:l_ maintain appropriate accounting records in accordance with Section 33-
31-1601 of the South Carolini-Nonprofit Corporation Act.

(b) An annual rcbqrt consisting of at least the following shall be made available for Owners'
review within 180 days alter the close of the fiscal year: (i) a balance sheet; (i) an operating (income)
statement; and (iil) a statement of cash Row for the fiscal year. Such annual report shall be prepared on an
audited, revicwed, or compiled basis, as the Board determines.

7.4, Borrowing.

The Club shall have the power to borrow money for any legal purpose, subjec to the restrictions
on capital projects and borrowing as set forth in the Declaration.

7.5. Right to Contract.

The Club shall have the right 1o contract with any Person for the performance of various duties and
functions. "'his right shall in(:!ude, without limitation, the right to cnter into common management, opera-
ticnal, or other agrcements with trusts, cooperatives, and other owners or residents within and outside
Colleton River Plantation.
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7.6.  Agreements, Contracts, Deeds, Leases, Checks, Etc.

All Club agreements, contracts, deeds, leases, checks, and other instruments shal] be exccuted by
at least two officers or by such other person or persons as the Board may designate by resolution.

Article 8
Enforcement Procedures

The Club shall have the power, as provided in the Dedlaration, to impose sanctions for any viola-

tion of the Governing Documents. To the extent specifically required by the Declaration, the Board shall
comply with the followirg procedures prior to imposition of sanctions:

8.1. 'Notice

The Board or its delegate shall serve the alleged violator with written notice describing (a) the na-
ture of the alleged violation,. (L) the proposed sanction to be imposed, and (c) the alleged violator shall
have five days to cure such a:'ﬂ}éged violation. If the alleged violator does not cure such alleged violation
within the five-day time period, or if the same violation occurs more than once in a twelve-month period,
the Board or its delegate shall serve the alleged violator with another written notice describing (a) the na-
ture of the alleged violation, (b). the proposed sanction to be imposed, and (c) the time and place of the
hearing which shall be at least 10 days after receipt of the notice.

The alleged violator shal! attend the hearing, regardless of whether the alleged violator is challeng-
ing the imposition of the proposed sanction. If the alleged violator cures the alleged violation and notifies
the Board in writing before the scheduled date of the hearing, the Board may, but shall not be obligated to,
waive the sanction. Such waiver shall not constitute a waiver of the right to sanction future violations of
the same or other provisions and rules by any Person.

Prior to the effectiveness of sanctions imposed pursuant to this Article, proof of proper notice shall
be placed in the minutcs of the Board. Such proof shall be deemed adequate if a copy of the notice, to-
gether with a statement of the date and manner of delivery, is entered by the officer, director, or agent
who delivered such notice. The notice requirement shall be deemed satisfied if the alleged violator or its
representative requests and appears at the hcaring.

- ]
8.2. Hearing.

Any hearing under tl is Article 8 shall be held in executive session of the Board. The alleged viola-
tor shall be afforded a reasonabi opportunity to be heard. The minutes of the meeting shall contain a writ-
ten statement of the results ©f the hearing (i.c., the Board's decision) and the sanction, if any, to be im-

posed.
8.3. Election of Remedies.

All rights, remedies, and privileges granted to the Club and the Board, or any Owner, pursuant to
any terms, provisions, covenants or conditions of the Declaration, Articles of Incorporation, or these By-
Laws shall be deemed to be cumulative and the exercise of any one or more shall not be deemed to consti-
tute an election of remedies, nor shall it preclude the party thus cxercising the same from exercising such

13
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other and addivional rights, remedies or privileges as may he granted to such other party by the Declara-
tion, Articles oflncorporation, ~ these By-Laws or at law or in equity.

8.4.  Statement of Charyes.

The Board shall, for ?L»_f';iasonable fee, promptly provide any purchaser of any property or institu-
tional lender (or any Ownet)) 50 requesting the same in writing, with a written statement of all unpaid
charges due from such Owner snd any bona fide third party purchaser's liability therefore with respect to a
continuing lien on the Lot shall be limited to the amount set forth in the statement. The personal obliga--
tion of such Owner shall in no way be affected by the amount stated in any written statement to such third
party purchaser or institutional lender.

Article 9
Miscellaneous

9.1. Fiscal Year.

The Club’s fiscal year shall end on june 30 of each year unless the Board establishes a different fiscal
year by resolution. '

9.2. Parliamentary Rules.

Except as may be mudiried by Board resolution, Robert's Rules of Order (current edition) shall
govern the conduct of Club wroceedings when not in conflict with South Carolina law or the Governing

Documents.
9.3. Conflicts.

If there are conflicts arﬁdng the provisions of South Carolina law, the Articles of Incorporation, the
Declaration, and these By-Laws, the provisions of South Carolina law, the Dedaration, the Articles of In-
corporation, and the By-Laws (in that order) shall prevail.

9.4. Bopks and Rccords.

(a) Inspection by Owners and Mortgagees. The Board shall make available for inspection
and copying, subject to the hmitations set forth in $.C. Code Ann. Section 33-31-1602, by any holder, in-
surer, or guarantor of a first Mortgage on a Lot, any Owner, or the duly appointed representative of any of
the foregoing at any reasonable time and for a purpose reasonably related to his or her interest in a Lot:  the
Governing Documents, the membership register, the minutes of meetings of the Club, the Board, and
committees, and any other records as rcquired by South Carolina law. The Board shall provide for such
inspection to take place within five business days after receipt of a written request for access at the Club's
office or at such other place within Colleton River Plantation as the Board shall designate.

(b) Rules for lm'.pi.'.:tion‘ The Board shall establish rules with respect to:

(1) the ﬁi:'::quency and manner of inspection;
(i) hours and days of the week when such an inspection may be made; and
14
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(i) payment of the cost of reproducing documents requested.

(c) Inspection by Directors. Every director shall have the absolute right at any reasonable
time to inspect all Club bocks, records, and documents and the physical properties owned or controlled by
the Club. A director's right of inspection includes the right to make a copy of relevant documents at the
Club's expensc. ‘

9.5. Notices.

(a) Form of Notice.and Method of Delivery. Except as otherwise provided in the Declara-
tion or thesc By-Laws or by $:uith Carolina law, all notices, demands, bills, statements, cr other communi-
cations under the Declaratiowir these By-Laws shall be in writing and may be delivered in person, by
United States mail, by pri\fat(:;j, Carrier, or if the intended recipient has piven its prior writter: authorization
to use such method of delivery. by facsimile or electronic mail with written confirmation of transmission.

(b) Delivery Address. Notices shall be delivered or sent to the intended recipient as follows:

() if to an Owner, at the address, tclephone facsimile number, or e-mail address
which the Owner has designated with the Secretary or, if no such address has been designated, at the ad-
dress of the Lot of such Owner; or

(i) if to th Club, the Board, or a committee of cither, at the address, facsimile num-
ber, or e-mail address of the principal office of the Club or its managing agent, or at such other address as
the Club shall designate by notice in writing to the Owners pursuant to this Section.

(c) Effective Date. ‘Notice sent m accordance with Scctions 9.5 (a) and (b) shall be deemed
to have been duly grven and effective:

(i) if sent by United States first class mail, five days after its deposit with the U.S.
Postal Service, correctly address_‘gd, with first class or higher priority postage prepaid,
(i) if serit by United States registered or certified mail, return receipt requested, cor-
rectly addressed, on the date shown on the return receipt signed by or on behalf of the addressee; or
[

(iiiy  if delivered personally or by private carrier, or sent by telephone facsimile or elec-

tronic mail, when received.
9.6. Amendment.

(a) By Owners. - These By-Laws may be amended only by the affirmative vote or written con-
* sent, or any combination thereof, of Owners representing a majority of those voting at a regular or special
meeting of Owners at which a quorum is present. Notwithstanding the above, the percentage of votes
necessary to amend a specific clause shall not be less than the prescribed percentage of affirmative votes
requirced for action to be taken under that clause.

(b) Validity and Effective Date of Amendments. Amendments to these By-Laws shall be-
come effective upon recordation unless a later effective date is specified therein. Any procedural challenge
to an amendment must be made within six months of its recordation, or such amendment shall be pre-

2] 13
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sumed to have been validly ac’.divicd. In no event shall a chan

ge of conditions ot circumstances operate to
amend any provisions of these By-Laws. '

561701/ New Chayier/ Bylaw - Amended & Restated- | 109116 -jlb
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RECORDED

}/ o 2040 Oct -14 12'41 PM ;(FAUFOR: %ﬂﬂ SC - ROD
'l SA . Brwnw 8297 0072-0074
o 5 BEAUFORT COUNTY AUDITOR FILE NUN 2010839981

08/02/2010 02:43:58 PX
REC'D BY C ECKLES RCPT# 624062

qq% Thomas L. Broo LLC RECORDING FEES 10.00
} b}.m S

- County Tax 26.40
File No:_J{ State Tax 62.40
STATE OF SOUTH CAROLINA )
) TITLE TO REAL ESTATE
COUNTY OF BEAUFORT )

KNOW ALL MEN BY THESE PRESENTS, That I, EDWARD K. ELANJIAN

("Grantor") in the State aforesaid, for and in consideration of the sum of Twenty Four Thousand

. and no/100 ($24,000.00) Dollars to the said Grantor in hand paid at and before the sealing of these
presents by CHARLES B. HOLMES and JENNIFER L. HOLMES ("Grantees"), in the State
aforesaid, the receipt whereof is hereby acknowledged, have granted, bargained, sold and released,
and by these Presents do grant, bargain, sell and release subject to the easements, restrictions,
reservations and conditions set forth in the legal description below unto said Grantees, as tenants in

common, Their Heirs and Assigns forever, the following described property, to-wit:

SEE ATTACHED EXHIBIT "A" FOR PROPERTY DESCRIPTION
- TAX MAP# : R600 017 000 0039 0000
GRANTEES' ADDRESS: 41450 East 71* Street
Indianapolis, IN 46220

THIS CONVEYANCE IS MADE SUBIJECT TO all other easements and restrictions of
record and otherwise affecting the property.

TOGETHER with all and singular, the rights, members, hereditaments and appurtenances
to the said ﬁmﬁses belonging, or in anywise incident or appertaining.

TO HAVE AND TO HOLD, all and singular, the said Premises before mentioned unto the
satd Grantees, as tenants in common, Their Heirs and Assigns, forever.

AND the said Grantor does hereby bind Grantor and Grantor’s Heirs and Assigns, to warrant
and forever defend, all and singular, the said Premises unto the said Grantees, as hereinabove
provided, Their Heirs and Assigns, against Grantor and Grantor’s Heirs and Assigns and against all

persons whomsoever lawfully claiming, or to claim the same or any part thereof.

ADD DMP Record 10/13/2010 11:07:00 AM
BEAUFORT COUNTY TAX MAP REFERENCE
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' g
WITNESS Grantor’s Hands and Seals this Z;"day of 5' Jey ,
2010.

SIGNED, SEALED and DELIVERED
in the Presence of:

O Ltz —""7

Edward K. Elanjian

)

first witness)

2

. Vs,
e S
(ﬂ,f?éﬁﬂﬂ>:7éﬁ Tall

‘(second witness/Notary)

DOUGLAS

COUNTY OF BEAGTORTF

1, the undersigned Notary Public, do hereby certify that the individual(s) executing the within
document personally appeared before me this date and acknowledged the due execution of the

COLORADO
STATE OF SOUHH-CARQLINA )
) ACKNOWLEDGMENT
)

foregoing instrument.
itness my hand and (where an official seal is required by law) official seal this 23 day

(4)
_,2010.

My commission expires:_// /%7 /21,2 _/

S
o

CoLO%

I
IITITIIN
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EXHIBIT “A”

ALL that certain piece, parcel or lot of land, lying and being in Beaufort County,
South Carolina and being shown and described as Lot 173, Block “C” of Phase 2-A,
Colleton River Plantation, on a plat thereof entitled “A Subdivision Plat of Lots 89-
93 and 163-176, Being a Portion of Block “C” of Phase 2-A, Colleton River
Plantation Single Family Homesites, Beaufort County, South Carolina”, which plat
is dated February 23, 2000, prepared by Thomas & Hutton Engineering Co.,
Savannah, Georgia, Boyce L. Young, SCRLS No. 11079, and recorded in the Office
of the Register of Deeds for Beaufort County, South Carolina, in Plat Book 73 at
Page 111. For a more detailed description as to the courses and distances, metes and
bounds of the above mentioned lots, reference is had to said plat of record.

SAID PROPERTY is further conveyed subject to all other applicable rights,
obligations, easements, restrictions and reservations as recorded in the Office of the
Register of Deeds for Beaufort County, South Carolina.

This is the same property conveyed to Grantor herein by Deed from Two Rivers
Development Company, LLC, recorded in the Register Of Deeds Office for Beaufort
County, South Carolina on April 25, 2000 in Book 1283 at Page 2338.

The within Deed Was prepared by William M. Foiles, Esquire, P. O Drawer 23797,
Hilton Head Island, SC. 29925.

Beaufort County TMS: R600 017 000 0039 0000

F:\Linda\Deeds\Elanjion. Lot 173, Colletgn River.wpd
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FILED
IN THE HAMILTON COUNTY SUPERIOR Il COURT ' By Bas?

CAUSE NO, 29D03-1106-DR-6140

CHARLES B. HOLMES,
Respondent.

STATE OF INDIANA AUG -~ 2 2012
IN RE THE MARRIAGE OF: ) By 200
) i e fr
JENNIFER L, HOLMES, ) MJ&Y%?!SL?ZR.L“ Likad
Petitioner, )
)
and )
)
)
)

DISSOLUTION SETTLEMENT AGREEMENT
THIS AGREEMENT, made and entered into this A8 " day of

_\/&4 , 2012, by and between Petitioner, Jennifer L. Holmes

(“Wife"), and Respondent, Charles B. Holmes (*Husband").

WITNESSETH THAT:

WHEREAS, the parties héreto are Husband aﬁd Wife; and

WHEREAS, there is pending in the Superior lIl Court of Hamilton County,
Indiana, a Verified Petition for Dissolution of Marriage filed by the Husband and
denominated as Cause Number 29D03-1106-DR-6140: and

WHEREAS, the parties, in order to arrive at an amicable settlement and
understanding have agreed as to their respective property rights in connection
with any and all issues whatsoevér and any and all rights and claims which
either of them may have against the other, in the event a Decree of Dissolution is
entered in the above proceedings, said mutual settlement agreement being

subject to the approval of the Court which shall hear the action for dissolution;

and

1672728v10
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WHEREAS, the parties are the parents of one (1) child, namely Benjamin
M. Holmes ("Ben"), born 12/22/98, and

WHEREAS, Wife is not pregnant, and

WHEREAS, Husband and Wife were married on the 4" day of December
1993, and Husband and Wife having been residents of Marion County, Indiana,
for more than six (6) months prior to the filing of the Petition herein and the
parties having agreed to waive the métter of venue in order to file their action in
Hamilton County; and

WHEREAS, Husband and Wife separated on or about the 24" day of
June 2011, and ceased living together as Husband and Wife: and

WHEREAS, certain irreconcilable differences have arisen between
Husband and Wife.
| NOW THEREFORE, in consideraﬁon of the mutual @venants and

agreements herein contained, it is agreed as follows:

ARTICLE |
Preliminary Matters
I.I. EFFECTIVE DATE. This Agreement shall be binding upon the parties
and their respective legal representatives, successors and assigns immediately
following the granting of the Decree in the dissolution proceeding above stated,
provided the provisions of this Agreement are approved by the Court in which
such proceeding is pending. In the absence of the granting of the decree or the

approval of the Court, the provisions of this Agreement shall have no effect.

1672728vi0
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l.2. JURISDICTION AND VENUE. The parties agree that the Superior
Court lll of Hamilton County, Indiana is the Court of proper Jurisdiction and is the
Court of proper venue to hear their cause by virtue of the parties' waiver of
venue.

1.3. ISSUES SETTLED. The subject matter of this Agreement is the
settlement of the respective rights of the Husband and Wife to the marital
~ property, both real apd bersonal now in the name or possession of either or both
of them, and the consideratioﬁ to be paid by the parties in complete discharge
and settlement of the property rights of the parties, and to provide for the
custody, visitation, maintenance, education, and medical care of the parties’

unemancipated children.

ARTICLE Il
Unemancipated Children
2.1 CUSTODY. Husband and Wife shall have joint legal custody of the
minor child, Ben, and Wife shall have primary physical custody subject to
Husband's right to reasonable Parenting Time. Joint legal custody shall be
defined as the right of both parents to participate in parental decision-making to
the extent reasonably possible except for routine and emergency decisions and
" the right of each parent, acting alone, to make routine and emergency decisions
when the children are with that parent. The parties acknowledge, however, that
the custody, parenting time and child support agreements set forth herein are
subject to change in the event either party relocates.

1672728010
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2.2. PARENTING TIME. Reasonable parenting time shall be defined as
any upon which the parties agree. In the event they do not agree, Husband shall
~ be entitled to alternating weekends, one ovemight visit during each week, and
Holidays as set forth in the Indiana Parenting Time Guidelines ("IPTG"). Further,
acknowledging that Ben has activities and trips scheduled during the summer
outside of Indianapolis that would prevent either parent from exercising parenting
time with him, Father shall be entitled to one-half of Ben's available iime in
Indianapolis during the summer and shall arrange such parenting time directly
wit'h Ben. Further, the parties shall comply with the General Rules applicable to
Parenting Time as set forth in the IPTG. |

2.3. CHILD SUPPORT. As referenced by the Child Support Obligation
Worksheet attached hereto as Exh!'bit A, the support amount recommended by
the Indiana Child Support Rules and Guidelines is not adequate for the support
of the parties’ minor child. Therefore, in lieu of either parent paying support to
the other, Husband and Wife shall share Ben's school and clothing expenses on
a pro-rata'basis, with Mother paying 64% and Father 36%. However, the parties
agree that Father's share of such expenses shall not exceed $3,000.00 per year.

2.4. MEDICAL. Wife shall maintain the existing level of health and dental
insurance on Ben. For the same reasons specified Article 2.3 above, the parties
shall not comply with the 6% Rule as set forth in the Indiana Child Support Rules
and Guidelines. Rather, they shall equally share Ben's uninsured medical
expenses, after application of any applicable funds for uninsured medical

expenses that are available to Mother as a benefit of her employment with Eli

1672728110
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Lilly and Co.. “Medical expenses” shall be defined as any expense related to
medical, dental, orthodontic, optical, psychological or pharmaceutical care but
not over-the-counter remedies. Further, the parties agree that, except for Ben's
current psychiatrist and in the absence of an emergency or a written agreement
to the contrary, the parties shall use “in network” providers. The uninsured costs
for a medical provider outside the network, except as set forth herein, shall be
the sole responsibility of the person choosing to use such provider

2.5. EXTRACURRICULAR AND EXTRAORDINARY EXPENSES.
Husband and Wife shall share equally all agreed-upon extracurricular and
extraordinary expenses incurred on Ben's behalf. |

2.6. COLLEGE EXPENSES. After Ben first applies his UTMA funds,
available scholarshipg or grants, the maximum amount of student loans available '
to him, and all available earn‘ed income or gifts, Husband and Wife shall
contribute on a pro-rata basis to Ben's college expenses, which shall be limited to
the cost of attending a state-sponsored school (tuition, room and board, required
fees and books). The parties’ responsibilities to contribute as set forth herein
shall not extend beyond four (4) years after Ben graduates from high school, and

only under the following circumstances:

a. Ben must be a full-time student.
b. Ben must maintain a "C" average per semester.
c. Ben must reside in a campus dorm unless his parents

consent to other living arrangements and expenses.
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2.7. LIFE INSURANCE. For as long as a subport obligation exists
pursuant to this Agreement, Husband shall maintain a life insurance policy with a
face value of $500,000.00, with Ben, or a Trustee named on his behalf, listed as
the sole beneficiary thereof. For as long as a support obligation exists pursuant
to this Agreement, Wife shall maintain a life insurance policy with a face value of
$SOQ,OQ0.00. with Ben, or a Trust named on his behalf, listed as the sole
beneficiary thereof. Husband and Wife shall show proof that the insurance
required herein is in full force and effect each year on February 15.

2.8. TAX EXEMPTIONS. For as iong as Husband's financial obligations
pursuant to this Agreement are 95% current on December 31 of the taxable year,
he shall claim Ben as a tax exemption in even numbered years. Wife shall
provide Husband an executed Tax qum 8332 by February 15 of each
subsequent year in which Husband qualifies to claim Ben as a tax exemption.
Wife shall claim the exemption in any year in which Husband does not qualify to
take the exemption pursuant to this provision. However, in the event either party
will not benefit from taking the exemption for Ben in a particular year, that party
shall release the right to claim him in that year. Wife shall inform Husband by
January 15 if she believes his support obligation was not current on December
31 of the previous year. Husband shall thereafter have ten (10) days in which to
either cure the arrearage or prove that none exists.

2.9. CHILD'S PROPERTY. Ben shall be the sole beneficiary of the funds
located in UTMA Account #3749, UTMA Account #4731, and UTMA Account

#5601. Wife shall be the custodian of such accounts and on a quarterly basis
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shall provide Husband with evidence of the status of each. The parties further
agree that no funds will be withdrawn from Ben's accounts without the agreement

of both parties.

- ARTICLE Il
Personal Property

3.I. UNTITLED PERSONAL PROPERTY. Husband and Wife shall each’
retain their personal property including clothing and personal items, and any
othér untitled tangible property currently in his or her possession with the
exception of their jewelry. Husband shall keep his Rolex watches, which he
values at Seven Thousand Dollars ($7,000.00). Wife shall keep her individual
jewelry that has a fair market value of up to Seven Thousand Dollars
($7,000.00). Wife's jewelry that is valued at more than $7,000.00 shall be sold at
fair market value and the proceeds applied to the Huntington LOC #2200. In the
event the parties cannot agree on values of the jewelry, Husband and Wife shall
have their jewelry appraised and each shall keep an equivalent amount. Any
jewelry that cannot be offset with jewelry of an equivalent amount shall be sold
and the proceeds applied to the Huntington LOC #2200.

Husband and Wife shall share household goods and furnishings on an
approximate equal basis. In the event they are unable to agree on the division of
property, Wife shall select the first item, Husband shall select the second item of
an approximate equal value, Wife shall select the third item, Husband shall select

the fourth item of an approximate equal value and so on until ail property has
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been assigned and divided. Husband shall remove any property assigned to him
within thirty (30) days of the date of the Decree.

3.2. WIFE'S TITLED PERSONAL PROPERTY. Wife shall become the
sole owner of the 2005 Lexus, which is free and clear of any debt. Wife shall be
responsible for all expenses, insurance, taxes and repairs for said vehicle.

3.3. HUSBAND'S TITLED PERSONAL PROPERTY. Husband shall
become the sole owner of the 1896 Jaguar, which is free and clear of any debt,
and shall have sole possession of the leased 2010 Lexus 250, subject to the
lease thereon, from which he shall indemnify and hold Wife harmiess. Husband
shall be responsible for all expenses, insurance, taxes and repairs for said

vehicle.

ARTICLE IV
4.1. HUSBAND'S INTANGIBLE PERSONAL PROPERTY. Husband

shall retain as his sole and separate property any savings or checking accounts,
life insurance policies, or other accounts standing in his own name and not
otherwise assigned herein, including but not limited to his term life insurance
policy, his Huntington Checki‘ng Account #8461, his Huntington Savings Account
#0192, his Merrill Lynch IRA #3750, and his Merrill Lynch Roth IRA #3751.

Fu&her, Husband shall receive 52.7% of the jointly held Merrill Lynch BBA
Account #3753 as of June 24, 2011, plus 0|; minus any gains or losses thereon

through the date of distribution. Husband shall receive such funds within ten (10)
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days of the date of the Decree and shall simul_taneously cause his name to be
removed from the account.

Further, Husband shall receive 50% of Wife's Lilly Pension as of June 24,
2011, and 45.5% of the value of Wife's Lilly 401(k) as of June 24, 2011, plus or
minus any gains or losses thereon through the date of distribution. Husband's
share of Wife's pension and 401(k) shall be transferred to him pursuant to
Qualified Domestic Relations Orders, which shall be drafted by Husband's
attorney. Husband and Wife shall share equally any administrative costs
associated with the transfer of funds from Wife's Pension and 401(k) to Husband.
The Hamilton County Superior Court il shall retain jurisdiction over these assets
until they have been transferred pursuant to this provision.

The funds in Wife's Huntington #2Q66 Account shall bg used to pay all
attorney fees for both parties. The balance of the funds in the account, if any,
after the payment of attorneys’ fees and expenses will be equally divided by the
parties,. In the event that the amount of the combined attorneys fees exceeds
the amount of funds available, then both parties shall be equally responsible for
the balance of both parties attorneys fees.

The intent here is that the total amount of attorneys fees and expenses in
this matter incurred by either party will be shared equally by both parties. The
parties shall first use the funds in this Huntington Account #2066 to pay these
attorneys fees and then shall pay and remaining balance from individual funds.

4.2. WIFE'S INTANGIBLE PERSONAL PROPERTY. Wife shall
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retain as her sole and separate property any savings or checking accounts, life
insurance policies, or other accounts standing in her own name and not
otherwise assigned herein, including but not limited to her term life insurance, her
Huntington Account #8285, her Huntington Account #3335, her Huntington
Checking Account #4036, her Merrill Lynch #7151 Portfolio, and her Merrill Lynch
Roth IRA #3748.

Further, Wife shall receive 47.3% of the jointly-held Merrill Lynch BBA
Acbount #3753 as of June 24, 2011, plus or minus any gains or losses thereon
through the date of distribution, which shall occur not later than ten (10) days
after the date of the Decree. Wife shall become the sole owner of this account
once the transfer of funds has occurred.

Fu_rther, Wife shall receive 50% of her Liliy_ Pension as of Jung 24, 2011,
and 54.5% of the value of her Lilly 401(k) as of June 24, 2011, plus or minus any
gains or losses thereon through the date of distribution.

Further, Wife shall receive 50% of her Huntington #2066 Account after all
attorney fees for both parties have been paid plus one-half of the funds Husband

received as an advance distribution that were not used for his attorney fees.

ARTICLE V
Real Estate
5.1. MARITAL RESIDENCE. Husband and Wife are owners of real
estate located at 4145 East _715' Street, Indianapolis, Indiana (the “Marital
Residence”).
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Wife may have sole possession of the Marital Residence, including the
garage, until such time as the Marital Residence is sold, until the Fall after Ben
graduates from high school, or until she wishes to vacate the home, whichever is
first to occur. If the home has not been sold by the time Wife vacates the marital
residence, Husband shall have thé option of residing therein. In the event neither
party resides in the home, they shall share all expenses thereon equally.

Until the Marital Residence is sold, the parties agree as follows:

a. Whichever party occupies the home (the “Occupant”) shall
be solely responsible for and shall indemnify and hold the other (the "Non-
occupant’) harmiess from the monthly loan payments on the Huntington
Line of Credit (‘LOC"). The current monthly loan payment is
$1400.Further, in the event the monthly loan payment decreases over
time, the Occupant shall continue to pay $1400.00 per month towards the
LOC and the principal balance. -

b. Neither party shall increase the debt on the LOC,

c. The Occupant shall be solely responsible for the utilities
associated with the marital residence. ‘ ‘ -

d. The Occupant shall pay the first $500.00 of any agreed-upon
repair to the Marital Residence; the parties shall share equally any
agreed-upon repair cost over and above the first $500.00.

e. The Occupant shall pay the real estate property taxes and
the homeowner's’ insurance, and shall be entitled to claim any tax credits,
deductions or benefits associated with same. The parties shall equally
share the expense of the American Home Shield Warranty.

f. The parties shall list the Marital Residence for sale as soon
as the principal balance on the LOC has been reduced enough to make a
sale possible.without the eventual sale causing either party to owe any
additional funds at closing.

g. Upon sale of the Marital Residence, all net proceeds from the sale
shall be shared equally by the parties.

5.2 RENTAL PROPERTIES. Husband and Wife own various rental
properties, which are individually described herein, and all of which shall be listed

for sale as set forth herein..
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Until the properties are sold, Husband and Wife shall retain an equal
ownership interest in each property. Husband shall continue to manage the
rental properties (collecting rents, renting the properties, managing repairs, etc.).
Husband shall apply monthly rental income to pay mortgage debt associated with
the properties and other costs associated therewith (rental expenses, property
taxes, insurance, association fees, repairs and management fees and a reserve
fund for unanticipated expenses).

The parties shall agree upon any extraordinary expenses for the rental
properties before the payment of those expenses. . Excess monthly net profits
shall be shared equally by the parties. In the event that there are insufficient
funds in the reserve account to be applied to an expense, then the parties shall
be fesponsible for and ;hall equally share that expense. Husband shall provide
Wife with an accounting of the income and expenses and appropriate receipts
and records of deposit upon her request. Husband and Wife shall be entitled to
equally élaim one half of the income and one half of the expenses for each
property on their individual income tax returns until such time as the each
property is sold. If there are any capital gains when a property is sold, each
party shall claim one half of the capital gains on their individual income tax
returns for the year in which the property is sold. If there is a Ioss on the sale of
the property, each party shall be entitled to claim one half of the loss in the year
in which the property is sold. |

Wife shall manage the sale of the properties to the extent it does not

require her to perform such duties during normal work hours.
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The parties shall select a mutually agreed-upon Realtor. The parties
agree that they will make their best efforts to make all reasonable repairs and
improvements to the rental property as recommended by their realtor in order to
maximize a sales price and a more expedient sale of the property, The parties
shall use cash flow from the rental properties to fund these improvements or
repairs to the extent that it is available

In the event the parties cannot agree upon a listing price, they shall
obtain recommendations from three agreed-upon realtors and shall use the
middle price. The parties shall agree on a final sales price and neither party shall
unreasonable withhold such agreement. Net proceeds from sale of each rental
property shall be applied to the LOC associated with the Marital Residence. If
net proceeds exceed the ba(ance on the LOC, sqch proceeds shall be shared
equally by Husband and Wife. Husband and Wife shall share equally any capital
gains taxes that may result from sale of the rental properties.

The individual rental properties subject to the above and the debt
obligation on each rental property is as follows:

a. The Breckenridge Property located at 43 Snowflake Drive E 22,
Breckenridge, CO 80424, which is secured by a mortgage with GMAC..

b. The Grand Timber Lodge Timeshare located at Grand Timber
Lodge, Breckenridge Colorado 80424, which is free and clear of any debt.

c. The Prairie Hollow Property, located at Woods Drive, Ingalls,
Indiana, which is secured by a mortgage with Huntington Bank.

d. The Alamosa Property, located at 7922 Alamosa, Indianapalis,
Indiana, which is free and clear of any debt. :
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5.3 South Carolina Property. Husband shall have all rights and title to
the following properties located in South Carolina, and more fully described
herein, free and clear of any claim of Wife. Wife shall execute a quit claim deed
for each property in favor of Husband and in exchange for same, Husband shall
set over fo Wife Thirty Thousand Seven Hundred Fifty Dollars ($30,750) as
property settlement payment, which payment shall come from his share of the

“balance of the Merrill Lynch account #3753 as set forth above. Husband shall be
responsible for all mortgage debt, expenses and taxes associated with the these
South Carolina properties and shall hold Wife harmless there from. Husband
shall individually be responsible for the payment of the Homeowner Association
Facilities Fees for the Colleton River Property from his personal funds until such
time as there is a transfer of title. The parties have an agreement for an
exchange of the use of a vacation home for the use of the facilities at the
Colleton River property. Husband shall be entitled to full use of the vacation
home under that agreement.

a.. The Colleton River Property located at112 Inverness, Bluffton,
South Caralina, which is free and clear of any debt, and

b. The Old South Property located at Unit G, 32 Old South, Bluffton,
South Carolina,, which is secured by a mortgage with Atlantic Community Bank,

ARTICLE VI
Business Enterprises
6.1. HUSBAND'S BUSINESS. Husband shall become the sole owner of

any interest he may have in his sole proprietorship, such business being that of
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giving tennis lessons to private individuals. Further, Husband shall be solely
responsible for and shall indemnify and hold Wife harmless from any debt or

liability associated with the business described herein

ARTICLE VI
Debt

6.l. IND.IVIDUAL DEBT OBLIGATIONS. The parties représent that no
marital debt exists that has not been assigned in this Agreement. In the event a
marital debt exists that is not referenced in this Agreement, the party responsible
for creating the debt shall be solely responsible for and shall indemnify and hold
the other party harmiess therefrom. Further, each party shall be responsible for
and shali indemnify and hold the other harmiess on any obligation created by him
or her after the filing of the Petition.

6.4. ATTORNEY FEES. Husband and Wife will be equally responsible
for the total combined attorneys fees and expenses incurred in this matter.
However, the parties acknowledge that they have paid some or all of their
attorney fees from marital assets that existed on the date of filing. Husband and
Wife shall continue to use such funds from the Huntington Account for the
payment of attorneys fees until they are depleted. In the event that the funds
from this Huntington Account #2006 are depleted, the parties will then reconcile
the outstanding attorney fees and each will reimburse the other for his or her
share of attorney fees within 10 days of receiving proof that the other party has

paid such fees (or owes them, in which case the check would be made out to the
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attorney) so that each party will have paid an equal share of the combined

attorneys fees and expenses.

ARTICLE Vii
Miscellaneous Matters

7.1. TOTAL SETTLEMENT. Husband and Wife, in consideration of the
execution of this mutual agreement, after full payment of this settlement, shall
require nothing whatsoever of the other. It is understood ihat the Husband and
the Wife release each other from all claims except those embodied in this
Agreement.

7.2. DISCLOSURE. Wife and Husband acknowledge that they have
reached this Agreement through negotiation with each party represented by
counsel. Husband and Wife acknowledge they are éware of the presumption in
favor of a 50/50 division of the marital estate and the parties believe this to be fair
and equitable agreement and not obtained under duress.

7.3. MODIFICATION AND WAIVER. A modification or waiver of any of
the provisions of this Settlement Agreement shall be effective only if made in
writing and executed with the same formality as this Agreement. Failure of either
party to insist upon strict performance of any of the provisions of this Agreement
shall not be construed as a waiver of any subsequent default of the same or
similar nature.

7.4. INDEMNIFICATION. In the event either party fails to comply with the
provisions of this agreement, each agrees to indemnify and hold the other
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harmless from any and ali costs resulting from such failure to comply, including
but not limited to attorney fees and court costs.

7.5. ADDITIONAL DOCUMENTS. The parties each agree to
execute any additional documents as may be necessary to carry out the terms
and intent of this Agreement.

7.6. ENTIRE AGREEMENT. Each party acknowledges that no
representation of any kind has been made to him or her as an inducement to

-enter into this Settlement Agreement, other than the representations set forth

herein, and that this Agreement constitutes all of the terms of the agreement
between the parties. |

7.7. BINDING. The provisions of this Agreement shall be binding upon
the respective heirs, next of kin, exec_utors and administrators of the parties. |

7.8 INCAPACITY OF SPOUSE. Neither Husband nor Wife is physically
or mentally incapacitated.

IN WITNESS WHEREOF, the parties have hereunto set their names this

dé—%:y of w , 2012.

XY/

C D

Jenniferi. Holmes, Charles B. Holmes,
Petitioner/Wife Respondent/Husband

Respectfully Submitted by:

!% ﬂ/R,. o (ol Heasero

Jan K. Keefer )
HOLT FLECK & ROMINE LLP  BINGHAM GREENEBAUM DOLL LLP
Attorney for Wife Attorney for Husband
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SO APPROVED this __ | day of _ Q‘V:L

' JUDGE, Hamilton Superior Hl Court

. 2012:

DISTRIBUTION:

Carol Jean Romine
HOLT FLECK & ROMINE LLP
By Courthouse Mail

Jan K. Keefer

BINGHAM GREENEBAUM DOLL LLP
2700 Market Tower

10 West Market Street

Indianapolis, IN 46240
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BEAUFORT COUNTY SC - ROD
BK 3553 Pgs 3387-3389

FILE NUM 2017008905
02/22/2017 08:11:24 AM
RCPT# 840478

RECORDING FEES 10,00

STATE OF SOUTH CAROLINA )
- ) TITLE TO REAL ESTATE
COUNTY OF BEAUFORT ) {Limited Warranty)

KNOW ALL MEN BY THESE PRESENTS, THAT Jennifer L. Holmes ("Granior”)in the Statc aforesaid
transferred pursuant o the Divorce and Dissolution Sctilement Agreement approved by the Judge of the Hamilton County
Superior 11l Court, in the State of Indisna on August 1, 2042, to the said Grantor in hand paid at and before the scaling
of these prescnts by The Estate of Charles B. Holmes (" Grantee*) in the state aforesaid, the receipt of whereof is hereby
acknowledged, has granted, bargained, sold and relcased subject to the casements, restrictions, reservations and
conditions set forth in the legal description below, and by these presents does grant, bargain, sell and release subject to
the casements, restrictions, reservations and conditions sct forth in the legal description below unto the sald Grantee, his
" sticeessors and assigas. the real estate (the "Premises™) deseribed as follows, to wit:

ALL that certain piece, parcel or lot of land, lying and being in Beaufort County, South Carolina, and
being shown and described as Lat 173, Block C, of Phase 2-A, Colleton River Plantatlon, ona plat
thereof entitled “A Subdivision Plat of Lots 89-93 and 163-176, being a portion of Block “C” of Phase
2-1, Colteton River Plantation, Single Family Homesites, Beaufort County, South Carolina”, said plat
being dated February 23, 2000, prepared by Thomas & Hution Engincering Co., Savannah, Georgia,
Boyce L. Young, SCRLS #11079, and rccorded in the Office of the Register of Deeds for Beaufort
County, South Caralina, in Plot Book 73 at Page 111. For a more detailed description as to the
courses and distances, metes and bounds of the above mentioned lot, reference is had to said platof
record.

Said property is conveyed subject to oll ather applicable rights, obligations, casements, restrictions
and reservations of record.

This being the same property conveyed to Charles B. Holmes and Jennifer L. Holmes by Deed of
Edward K. Elnjian, said Deed recorded August 2, 2010, in said Register's Office, in Book 2978 at
Page 72.

The within Title to Real Eslate was prepared in the Law Office of Finger, Melnick & Brooks, P.A.,
35 Hospitol Center Commaon, Suite 200, Hitton Head Istand, South Carolina 29926.

Tax Map Reference:  R606-017-000-0039-0000

Grantee's Address: c/o Anne Poirdexter, Esq.
Altman, Poindexter & Wyatt, LLC
75 Executive Drive, Suite G
Carmel, IN 46032
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TOGETHER with all and singular, the rights, members, hereditaments and appuricnances to the Premises belonging,
or in anywise incident or appertaining, including, but not limited to, all improvemenis of any nature located on the
Premises and all casements and rights-of-way appurtenant to the Premiscs.

TO HAVE AND TO HOLD, all and singular, the Premises before mentioned unto the said Granlec, his successors and
assigns, forever.

AND, SUBJECT TO he maters st forth above, Granior docs hereby bind Grantor and Grantor’s successors, assigns,
exccutors, odministrators and other lawful representatives, to warrant and forever defend all and singular, the Premises
unto Grantee, and Grantee's successors and assigns, against Grantor and Granlor's successors and assigns, and against
cvery person whomsoever fawfully claiming, or to claim, the same or any part thereof,

\
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Vi NESS WHEREOF Grantor has caused this Title to Real Estate to be excouted under scal thlqﬁ 2
2017,

SIGNED, SEALED AND DELIVERED
IN THE PRESENCE OF:

M/ R &

(Signature nﬂﬂ st Witneso)

A

4SI¢n¢uur¢ nf Secomd Witness Aumn 1%hlir )

‘oanifer L. Holmes

STATE OF [ K )
) ACKNOWLEDGMENT
county orw_ ManIY\_ ) |

~ L the undersigned Notary Public, do certify that the within named Grantor personally appeared before me, and
having satisfactorily praven to he the person whose nume is subscribed ahove, has acknowledged the due execution of
the foregoing instrument.

Witness my hand and official scul this \7? { day of S m Ml‘l

'} U
(.
Vi »&)«@m%

§ f".x"‘ S USAN M, nosems .
1’\

: X lm}‘u'uarc of Notary: Public and tml)
\,, _uu. thy Comm'ssicn P“es . B

: _,S%’mw roReTs

IREC
(PR ss Tope Name of Notary Pubic)

Notary Public w{__f/ﬂt lo /’d _
My Commission Expires %9 ‘MM
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CERTIFICATE OF COUNSEL

The undersigned hereby certifies that the Record on Appeal contains all materials proposed to be
included by any of the parties and not any other material. / '
.

October 2: , 2018 C /A o . .
~"2" /) ey
Barry I hnswa ey at Law V -
S. Hatridon Wiliams, Attorney at Law
Joh&g0n & Davis, PA
The Victoria Building, Suite 200
10-Pinckney Colony Road
Bluffton, SC 29910
(843) 815-7121

Barry@jd-pa.com
‘Harrison@jd-pa.com

Attorneys for Appellant Colleton River
Plantation Club, Inc.
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THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM BEAUFORT COUNTY
COURT OF COMMON PLEAS

Edgar W. Dickson, Circuit Court Judge

Case No. 2018-000826

Colleton River Plantation Club, Inc............................... Appellant,
V.
Jennifer L. Holmes........................ e Respondent.
PROOF OF SERVICE

I certify that | have served the RECORD ON APPEAL on Jeﬁnifer L. Holmes, by dépositing‘ a
copy of it in the United States Mail, postage prepaid, on October 3, 2018, addressed to her attorney
of record, Terry A. Finger, Post Office Box 24005, Hilton Head Island, South Carolina 29225. No

other parties have filed a brief, besides Appellant.

Gay E./}@ed, Legal Assistant
JOHNSON & DAVIS, PA

The Victoria Building, Suite 200
10 Pinckney Colony Road
Bluffton, SC 29909
(843) 815-7121
barry@jd-pa.com
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