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STATEMENT OF THE ISSUE ON APPEAL
1. Whether the trial court erred in granting summéry judgment for Respondents on the

ground that Opternative, the plaintiff below, lacked standing to sue.

’STAT‘EMENT OF THE CASE

Appellant Optefnative, Inc. (“Opternative™), ﬁl.ed this lawsuit on October 20, 2016,
Seg:king de_claratory and,injuncti_yé rglief against enforpement of the E};e Care Consumer
Protection Law (ECC‘PL),- codified at South Cérolina Code sections 40—24-10 and 40-24-20. See
Complaint R. ll). Specifically, OﬁtérnatiVe sbught a declaratory judément‘;that ;he ECCPL
violates its rights to equal protectlon and due process of law under Artlcle I Section 3 of the
South Carohna Constitution, and an 1nJunct10n forblddlng Respondents Department of Labor,

L1censmg and Regulation (LLR), and Board of Medical Examiners (BME), from enforcing the

law. See id. at ﬂ 1,’ 3, 87-97. Respondent South Carolina Optometric I?hysicians Association
(SCOPA), whose léadership drafted aﬁd pushed the law through the legislative process, was
. permitted té intervene (after Opternative condiﬁoﬁally consented) on February 22,. 2017. See
~ SCOPA Motion tq Intervene (R. 41); Opternative;s Conditional Consént to SCOPA’s Mot. to
Intervene (R. 54); Order Granting SCOPA’s Mot. to Intervene (R. 1);

On July 10, 2017, Respdndents LLR and BME moved for summary judgfnent arguing, in
- part, that Op‘_cern’ati?e lacked standing to sue. 'Se;e LLR a’nd BME’s Mot. for Summary.Jﬁdgment .
(R. 64). Opternative filed a cross-motion for summary judgment regarding its;. constitutional

claims on September 6,2017,' and an opposition to Respondents’ affirmative motion® on -

! Respondents LLR and BME did not ﬁle papers in oppos1t10n
2 SCOPA filed no motion. '



September 27, 2017 See Opternative’s Brief in Opposmon to LLR and BME’s Mot. for Summ.
J. (R. 126). Oral argument on the cross-motions was held on October 4,2017. See Transcnpt of
Record (R. 199). On January 26, 20'1 8, the trial court granted summary Judgment for

| Respondents on the ground that Opternatrve failed to demonstrate standrng, declinrng to reach
Opternatwe S constltutional arguments. See Order Granting LLR and BME’s Mot. for Summ. J

(R. 2). Opternatlve timely served and ﬁled its Notice of Appeal on February 23,2018.

STATEMENT OF THE FACTS
The record in this case tells a simple, undisnuted story. As explained below, Opternative
E developed innovative software tlrat allowed patients to take an online vision test and have their
medical history_ and reeulté electronieally delivered to a licensed ophtlialmologiet;a medioal
doctor who could use Opternative’e soft\.zvare'to: review th‘e.patient".s inforrnation and, if
aopropriate, write a suitable prescription for corrective lenses. But South Carolina
optOmetristS—limited-practice eye-health professionals who also write cOrrective-le'ns. :
presoriptions——Viewed Opternative’s software as a threat to their business model, which relies
: l1eavily on selling eyeglass frames to customers who come to their brick—and—mortar stores for
vision tests. The optometrists dealt With this threat by drafting the ECCPL, a law specifically |
designed to outlaw the use of Opternative’s online vision-test software. They succeeded: Once .
the ECCPL became law, the South Carolina-licen’sed ophthalrnologists who had been working
with Opternative were forced to stop using the 'service, and Opternative shut down its business
operations in the state. If South Carolina officials were enjoined from enforcing the ECCPL,
however, at least some South Carolina-licensed oplrthalmologists would resume working With

‘Opternative.



I.  Opternative’s Online Vision-T_est Softvyare. ‘
. The traditiongl model for préscribing' and selling corrective lenses has involved an in-
person visit to a brick-and-mortar st'ore.fc.)r each and évery prescripti.on' (or renewal): Under that
model, a patient sits in a chair and views various iméges:through a lens-switching deviég called a
phoropt‘er.3 As the phoropter cycles through the lenses, thé patient éelf—fepéﬂs their subjective
experience (e.g., whether the lens makes an image “better” or “worsé”) in an effort to generate
what is called the eye’s refractive error (i.e., error in how the eye bends light).* A doctor can -
then use this information to write an appropriate corrective-lens pres',cription.5 ‘Because most
optometrists—including in South Carolina—both conduct these exams and seH eyeglass frames
themselves, vision tests have long been paired with the actual retail salé of eyeglass frames.®
thefnative_ has develobed online vision-test software ‘that.has the poten;[ial to break this

link between vision tests and retail eyegiass sales. Opternative’s software allows qualifying

customers to obtain a corréctive-lens prescription, from the comfort of their own homes, by using

3 SCOPA Answer Y 14 (R. 37); see also Windham Affidavit, Exhibit 1 at 35 :25-36:9, 36:13—
37:7,37:12-38:7 (R. 256-57) (South Carolina-licensed optometrist Michael Zolman explaining
how optometrists use a phoropter to generate a patient’s corrective-lens prescription).

* SCOPA Ans: ] 14 (R. 37); see also Windham Aff,, Ex. 1 at 34:21-35:3 (R. 256) (Zolman
explaining the meaning of “refractive error”), 36:10-36:12, 36:13-36:23, 38:14-38:17 (R. 256—
57) (Zolman explaining how optometrists rely on a patient’s subJ ectlve responses to prO_] jected
images to calculate a patlent s refractive error).

5 See id. at 34: 16—34 20, 39:23-40:6 (R. 256-57) (Zolman explaining how optometrlsts use
refractive error to generate an appropriate prescription).

6 Compare Complaint § 48 (R. 19) (alleging that “many professional optometrists make the
majority of their revenue from selling expensive frames in their brick-and-mortar offices rather
than from professional fees earned from conducting tradltlonal in-person eye examinations”),
with SCOPA Ans. 9 20 (R. 37) (admitting on information and belief the allegations of Paragraph
48 of the Complalnt) see also Windham Aff., Ex: 1 at 9:25-11:3 (R. 250-51) (Zolman admitting
that half of his daily appointments come from patients seeking corrective-lens prescriptions and
that his business model is “fairly typical”), 65:5-66:15 (R. 262-63) (Zolman admitting that
optometrists attempt post-appointment eyeglass sales “most of the time”). -



a smartphone and a computer to connect with a state-licensed ophthalmologist.” Customers start

by visiting the OpternatiVe website_ and providing detailed,fnforrnatfon about their existing
prescription andv mediealv history,8 ‘The software then promp'ts‘ customers with a se.ries of written
and audio questions that guide them through a Vision ,assessment, which includes {liewing
: uarious images on a'eomputer screen and using a srnartphone to self-report subj ectiye responses
to what they.vp,erce‘ive.9'7The software reeords all the customer’s resi)onses (to 'both.the vision
assessment and the med’ieat questionsj and .‘sends thern toa partnering 'op’hthalrnologist, who then -
uses the software to'conduct an independent-medical review of the fnfonnation.!d If,-rn his
medlcal Judgment the ophthalmologlst determrnes that a prescrlptlon would he approprlate the
ophthalmologrst can then use the software to wr1te one and have 1t sent dlrectly to the customer
Who is free to purchasecorrectrve lens.es wherever’ he wants. » |

‘_The software was a ‘hit. .S:inee.its‘ founding in 2012’, Opternatiye has e.stablished,
successful business operations in 39 states.12 ‘ In those states,ipatients can take Opternative’s

‘ online yiSion test and send theirmed‘ioal information to licensed ophthalmologists, and

7 See Bodde Afﬁdav1t at ﬂ 3 (R 394) (Opternatlve executive Daniel Bodde test1fy1ng that this is
. how the software operates)

-8 See id. atﬂ 6 (R 395)
9 See id.

10 See id ; see also Chaum Afﬁdavrt at 1[ 2 (R. 400) (South Carolina-licensed ophthalmologlst Dr. '
‘Edward Chaum testifying that he used the software as described). ‘ '

1 See Bodde Aff. at 7 (R. 395). Notably, customers are not guaranteed a prescr1ptron Rather '
part1c1pat1ng ophthalmologlsts can and do refuse to issue prescriptions if the customer’s
responses to the vision test or medical history suggest that further, 1n-person examination is -
needed. See id. at w 7-8 (R. 395-96) . And Opternative’s website, itself, screens out some

" customers from the vision test entirely, based on factors like age, medical history, or whether the

customer has gone too long without hav1ng a comprehensive i 1n-person eye exam. See id. at
- 99 8-9 (R. 395~ 96) . :

12 See id.at § 10 (R 396)



ophthal'mologi-sts can use the software to Writé prescriptions for patients who need them.13 This
N was true in .South Carolina as well—for a_»tir'n'e.14 Up unti{ 2016, Sogth Ca_rolina-iicepsed
ophthalmologists—inchiding Dr. ]AE‘d'wa-lrd Clllau'm,vwho subrfii:tte(i an afﬁdayit b¢1(;§v;used
Opternative’s software to wgité. préscripfiéils'fdr ;nul';iple South Ca:roliniéhé.lg But the EéCPL
. changed that status quo. '

- 1L South Carolina Optometrists Drafted The ECCPL To Protect Their Bnck—And-»
Mortar Busmess Model. :

As noted above, Opternative_"s software threatened to break the link between vision tests
and the retéil sale of corrective lenses—and that link is big business. In 2014, the total vision-
care market. generatéd over $35 billion in révénue, ,‘$23 billion of which came frdm the sale of
éyeglasses and contact lenses alone.!” Optofnetri'sts—lin}ited eye-health .professionals who
specialize in corrective-vision and certain ocular-patholpgical cafe'—have a major stake in that
market.!® /\Xnd a significant portion of that stake comes from their ability to bring pafients into
brick-and-mortgr offices so the patients can be induced to purchase expensive frames from the
optometrist after receiving their prescription.

Indeed, optometrists rely heavily on pétients seeking corrective-lens prescriptions for a

consistent source of daily appointments.!® And at the conclusion of each appointment, it is -

13 See id. _
14 See id at 11 (R. 396-97); Chaum AfF. at § 2 (R. 400).

15 See Bodde Aff. at 11 (R. 396-97); Chaum AfF. at § 2 (R. 400).

16 See Bodde Aff. at 12—13 (R. 397); Chaum Aff. at Y 2-3 (R. 400).
17 See Windham Aff., Ex. 2 at 153, 177 (R. 267, 291).

18 See id., Ex. 1 at 9:2-9:18 (R. 250).

19 See id. at 9:25-11:3 (R. 250-51) (Zolman admitting that half of his daily appointments come
from patients seeking corrective-lens prescriptions and that his business model is “fairly-
typlcal”)



common practice for optometrists (or office staff) to lead patients to a display roofn and attempt
to sell them eyeglass frame‘s.zo For many optorﬁétrists, such in-person saies constitute a majority
of their overall revenue stream.?! ('It is in this way that optometrisfs have traditionally enjoyed a
* dual status as both the g‘atekeepérs ‘(prescrip't_ion-writers)k'andb first vendors (eyeglaés-sellers)
patients encounter as they enfer the broader éye—(;e;re n~12"1rket.( " | o | |

'This businesé model can be lucfati;/e—but it deper;ds l%lrgely on the tradif[ioﬁai necessity
of in-person refractive tests to the.‘ preséfiption-writing process. As patient demand for more
convenient and affordable access tO corrective lenses increased in recent years, and technélogicél_
innovation marched to ineet that demand, optometrists began to ‘express Conéern that their
longstanding maﬂget-shafe could be threatened.?? And they recognized that Opternative, with its
online vision-test software, appeared to be at the forefront of that progr-ession.23

" Faced with this threat, optometrists—both nationwide and in South Carolina

speciﬁcallyfmobilizéd in search of legislation that would outlaw Opterhative. In 2015, the

20 See id. at 65:5-66:15 (R. 26-63) (Zolman admlttlng that optometrists attempt post-
appointment eyeglass sales “most of the time”).

2 Compare Compl. q 48 (R. 19) (alleging that “many professmnal optometrists make the
majority of their revenue from selling expensive frames in their brick-and-mortar offices rather
than from professional fees earned from conducting traditional in-person eye examinations™),
with SCOPA Ans. 120 (R. 37) (admitting on information and belief the allegations of Paragraph
48 of the Complaint); see also Windham Aff,, Ex. 5 at 28:20-28:22 (R. 326) (SCOPA Executive
Director Jackie Rivers admitting that “most South Carolina optometrists sell eyeglass frames™).

22 See Windham Aff., Ex. 2 at 153 (R. 267) (Zolman expressing concern in a 2015 e-mail to
SCOPA leadership that many patients “really come in just wanting a new prescription for glasses
and/or contacts” and that online refractive technology would “allow them to get what they
want”); Ex. 1 at 51:25-52:9, 53:23-54:1 (R. 259-60) (Zolman admitting that when he wrote the
e-mail, he was concerned with how new vision-care technologles mlght impact the “busmess
side” of the optometric profession).

23 See id. at 54:2-54:12 (R. 260) (Zolman admitting that he “had Opternative in mind” when he
wrote the 2015 e-mail), 66:16-67:9 (R. 263) (Zolman admitting that his revenue from eyeglass
sales “would go down” if software like Opternative’s ever became commercially popular). -



Afnerican Optometric Assdciation (AOA)——a national assiocia_tior‘li of optometrists that promotés
the optometric professiqn—bégan disftributing model legislation to local affiliates designed to
_prevent Opternative from 6perating in s_ta"[es across tha country.”* One such afﬁli_ate? Respondent
SCOPA, adapted that bill and waged an aggreésiVe loBbying campaign to get it passed' in South
Carolina.? |

While SCOPA alade every effort to hide its anti-comioetitivé, motives throughdut the
legislative prdéess—maintainjng a stricf intarhal policy of not singling out Opternative in public
and ftaking cafe to clothe the bill in‘public-health rhethic——intemal e-mail communications
reveal that the ECCPL was designed specifically to do one thing only: shut OpternatiVe down.6

That is how SCOPA celebrated the law when it went intd effect in 201627 And that is exactly

24 See id., Ex. 7 at 501 (R. 339) (AOA update on “the Opternative issue” promising to provide
“recommendations to state affiliates about suggested strategies to stop this from operating in
your state”); Ex. 2 at 155-79 (R. 269-93) (AOA webinar for state affiliates explaining how new
vision-care technologies stood to impact the business side of optometry and 1ntr0ducmg model
legislation to combat those technolog1es)

%5 See id., Ex. 2 at 153-54 (R. 267-68) (Zolman expressing concern to SCOPA’S leadership that
the technologies surveyed in the AOA webinar represented “a huge threat to our profession” and
- recommending that SCOPA “address [the issue] quickly and attack aggressively” by working to
pass the AOA’s “bill [which] can be modified on a state-by-state basis to prevent this”); Ex. 5 at
23:13-23:15 (R. 325) (Rivers admitting that “the ECCPL is a bill that SCOPA passed”) 34:17-
35:2 (R. 238) (Rivers explaining that “[t]he original draft language [for the ECCPL] came from
the American Optometric Association” and admitting that “SCOPA .. generate[d] a draft based
on that Janguage”). ; : .

26 Compare id., Ex. 8 at 469 (R. 344) (Rlvers forwarding AOA admonition to “continue talking
about patient safety”), with id., Ex. 5 at 55:16-55:22, 56:6-56:11 (R. 333) (Rivers admitting that
- the ECCPL was “prompted by the existence of online eye exams” but that there were “internal
discussions at SCOPA about the importance of discussing the ECCPL as if it were not an effort .
to ban Opternative”); id., Ex. 13 at 1258 (R. 376) (Zolman e-mail to SCOPA membership

. explaining that “We do NOT want to make this an anti-Opternative arguement [sic] as
Legislators frown upon legislation that singles out and restricts a specific business”).

27 See id., Ex. 9 at 116 (R. 347) (Rivers e-mail to AOA during veto-override vote, exclaiming:



how SCOPA described it when, months later, the AOA asked them to present for other state

affiliates on what they had really achieved?®®:

The Results...
The Senate The House

39 Yeas 98 Yeas
3 Nays 3 Nays

OHRTERA E

III.  The ECCPL Destroyed Opternative’s South Carolina Business.

The ECCPL did what it was designed to do: It banned Opternative in South Carolina. At
its core, the law prohibits doctors from writing corrective-lens prescriptions unless a human
being was involved—in any capacity—in generating the information the doctor relied on to write

that prescription. See S.C. Code Ann. §§ 40-24-20(B) (requiring an “eye examination” for a

after veto-override vote, boasting: “It’s with the utmost pleasure to announce that today,
Opternative and ‘eye exam’ kiosks are now PROHIBITED BY LAW in the great state of SC!,”
and “Good-bye Opternative!”).

28 See id., Ex. 10 at 203 (R. 356).




valid prescription); 40-24-10(3) (reQuiring that an/“eye examination” include a “visual status”);

40-24-10(9) (defining a “visual status” to exclnde assessments “based solely on . . . information
generated by an autométed testing device”»).‘ Notably,‘the ECCPL does not require a doctor to
examine—or even meet-—a patient before writing a prescription.?’ All it requires i.s'what
Respondents LLR and BME’s 30(b)(6) designee aptly described as “seme type of human
involvement” in the process.’® Because the idenfity of that “human” and the nature of his

“involvement” are otherwise left entirely to the discretion of the prescribing doctor, an

I

,ophrhalmologist may decide to have an unlicerised assistant Witn a clipboard gather the
information he needs to write a pr_escription.31 What he rnay not decide, h'oi&ever, 1s that he o
would prefer to use online tools like Optematine%Which uses a computer progra‘m‘ to collect the
same information—as the basis for that prescriptien. |

Because that is the only prodnet Opternative offers, the ECCPL effectively banned
Opternative in South Carolina. There rsz in facf, universal agreement that this is what the larw

does: It is how the optometrists who drafted the ECCPL understand the law.*? It is how

1

2 See Windham Aff., Ex. 11 at 64:16-65:2 (R. 369) (Respondents LLR and BME’s 30(b)(6)
designee Darra Coleman explaining that the ECCPL has “no explicit requirement” regarding
tests that must be performed before writing a corrective-lens prescription), 65:4-65:16 (R. 369)
(Coleman admitting that the ECCPL “doesn’t identify diagnostic methodologies that have to be
employed in order to develop the medical findings™ or even “specify what those medical findings
~must be”), 65:17-65:23 (R. 369) (Coleman admitting that “the ECCPL leaves it to an
ophthalmologist’s professional judgment exactly what dragnostlc methodologies and exactly
what medical information he needs before wrltlng a prescrlptron”)

* See id. at 67:14-67:18 (R. 370).

31 See id. at 65: 17-65:23, 67:14-68:10 (R. 369— 70) (Coleman explarnrng that it is generally.
within the physician’s discretion to use any number of “physrcran extenders” and that such
extenders can even include “unlicensed professionals, such as a medical assistant or a certified
nurse assistant”). - '

32 See id., Ex. 9 at 116 (R. 347) (Rivers e-mail to AOA during veto-override vote, exclaiming:




Respondents LLR and BME, the agencres charged with enforcrng the ECCPL understand the

- law.® Ttis how the ophthalmologlsts subJ ect to the ECCPL understand the law 34 And it is how

'Opternatrve the company»targeted by the ECCPL understands the law.* -
Ophthalmologlsts violate the ECCPL only at thelr own perll Itis consrdered

' professmnal mlsconduct for a provider to breach its terrns S C. Code Ann § 40-24- 20(D) Any;

complalnt that. an ophthalmologist has comrn1tted such a v1olat1on would trigger an 1nvest1gatory

process that lasts a least a year 6 At the end of that process ‘the ophthalmologlst could be

subJ ect to rurnous financial and profess1onal sanctrons 1nclud1ng tens of thousands of dollars in

ﬁnes and even suspensron of the ophthalmolog1st S l1cense‘ to practlce. See VS.C. Code Ann '

§§ 40-1-80, 40-47-80, 40-47-110, 40-47-120.

after veto-override vote, boasting “It’s with the utmost pleasure to announce that today, :
‘Opternative and.‘eye exam’ kiosks are now PROHIBITED BY LAW in the great state of SC!,”
and “Good- bye Opternative!”). o : '

33 Compare Bodde Aff. at 9 6-7 (R. 395) (Bodde explalnrng that Opternatrve s software allows -
ophthalmologists to write corrective-lens prescriptions based solely on information collected
electronically and transmitted over the Internet), with Windham Aff., Ex. 11 at 67:14-67:18 (R. -
370) (Coleman explaining that a corrective-lens prescription is only valid under the ECCPL if
based on information collected by a human belng) o ‘ S :

34 See Chaum Aff. at 3 (R. 400) (Chaum testifying that “[m]y understandlng was and is that the

- ECCPL forbids South'Carolina-licensed ophthalmologists from writing prescrrptlons for glasses

‘and contact lenses based on information electronically compiled by services like Opternative™);
seé also Bodde Aff. at 12 (R. 397) (Bodde testifying that “the understanding of all the South
Carolina-licensed ophthalmologists we were in contact with[] was that the ECCPL barred the use
of Opternative’s Technology to write prescrlptlons ).

35 See id. (Bodde testifying that “Opternative’s understandrng was (and still is) that the ECCPL
forbids South Carolina-licensed ophthalmologists from wr1t1ng corrective-lens prescriptions
based solely on information electronlcally compiled by : automated testing devices, including

- Opternative’ s Technology”) : - :

36 See. Windham Aff., Ex. 11 at 19: l7~19 23 (R‘ 362) (Coleman admlttlng that the complarnt- :
investigation process could not even theoretically take less than a year to complete).
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Unsurprisingly, no South Carolina-licensed ophthalmologists were willing to risk these
consequences, and Optérnative was forced to cease opérat'ions‘ in the state.*’ Cruoially,
‘ testimOny:in the record reflects that the ECCPL was the only reason for this: An (_)ptérnative
" exeoutive tesﬁﬁed that Opternative stopped operating in South Carolina solely because of the -
"ECCPL, but would immediately resume opereyltingv io its absenc'e‘:.38 And at least one South-

Cafolina-licensed ophthalmologilst‘ testified that he would go back to using Opternative in South

Carolina if the law were struck down.?® This lawsuit is an attempt to remove that barrier.

STANDARD OF REVIEW
“A lower coﬁrt may properly grant.a rhot_iori for summary judgment when ‘itheb pleaciings,
T : ;o :
depositions, answers to intenogatories, and admissions on file, together with the affidavits, if
any, show that there is oo geouine issue as to any material fact and that the moving party is

entitled to a judgment as a matter of lavs\l.’;’ Connor Holdings, LLC v. Cousins, 373 S.C. 81, 84,

664 S.E.2d 58, 60 (2007) (quoting Rule 56(c), SCRCP) (citing Tuppér v. Dorchester County, 326

37 See Bodde Aff. at § 13 (R. 397) (Bodde testifying that “immediately after the passage of the
ECCPL, South Carolina-licensed ophthalmologists refused to write prescriptions based on
Opternative’s Technology, and Opternative was unable to find ophthalmologists willing to risk
violating the law and potentially incurring penalties or even losing their license,” which meant
that “Opternative was forced to cease operations in South Carolina”); Chaum Aff. at § 3 (R. 400)
(Chaum testifying that “[o]nce the ECCPL went into effect, I promptly stopped using
Opternative’s technology for this purpose and do not currently provide prescriptions for
corrective lenses or contact lenses in South Carolina”).

38 Bodde Aff. at § 14 (R. 397-98) (Bodde testifying that “[tlhe ECCPL is . . . the only thing
standing between Opternative and continued operations in South Carolina” and that “[i]n the
absence of the ECCPL—or should it be struck down in this case—Optematlve would
immediately continue operating in South Carolina”).

39 Chaum Aff. at 4 (R. 401) (Chaum testifying that if the law were changed “I would support
the reintroduction of this and other similar technologies to improve patient access for their
refractive needs”); see also Bodde Aff. at § 14 (R. 398) (Bodde testifying that “Opternative is
currently in contact with South Carolina-licensed ophthalmologists who would continue using
our Technology to write corrective-lens prescriptions (according to their medlcal judgment) if
the barrier of the ECCPL were removed”).



> S.C. 318, 325,487 S.E.2d 187, 191_’ (1997)). “When reviewing a grant of summary judgment,

appellate courts apply the same staﬁdard that governs the triai court underu Rule 56(c)....” S.C.
Pub. Interest Found. v. S.C. Dep’t of Trans., 421 .S.C; 110,117, 864 S.E.?d 854, 858 (2017)
(citing US4 Prop. &'Cas. Ins. /Co. v.- Clegg, 377 S.C. 643, 653, 661 S.E.2d 791, 796 (2008);
Rulé 56(c), SCRCP). Thus, “the appellate court wilbl review all ambigﬁitieé, conclusions, and
inferences arisiﬁg in and from ;[he evidence in aAlightv most favorable to the non-moving party

below.” Id. (citing Osborne v. Adams, 346 S.C. 4,7, 550 S.E.2d 319, 321 (2001)).

ARGUMENT
_Thé trial court granted summary judgment for Respondents on the ground that

Opternative lacked standing to challenge a law thatAwas specifically désighed to, and actually
did, shut it down in South Carolina. The gravamen of the opinion below is that Opterﬁative
cannot maintain this lawsuit because the ECCPL bans only its “current business model” and

| Opternaﬁve could, in theory,' change How it operates~in order to comply with the law.. This was
error: Staté and federal casés make clear that a plaiintiff has standing to challenge a law

. preventing it from pursuing- its chosen business (Section I, below). And the record establishes
that Optefnétive more than meets the requirements for standing here: | It has demonstrated an
injury-in-fact (S_e‘cti'on 1) that is directly caused. by the ECCPL (Section IiI) and would be
redressed by a ruling in its favor (Section IV).4® The decisi'Qn below should therefore be

reversed.

40 The three requisites of standing under South Carolina law—injury-in-fact, causation, and
redressability—mirror the federal framework articulated in Lujan v. Defenders of Wildlife, 504
U.S. 555 (1992). A notable difference, however, is that while Article III’s case-or-controversy
requirement is jurisdictional in federal courts, South Carolina courts take a less “inflexible”
approach to standing.. Bodman v. State, 403 S.C. 60, 67-68, 742 S.E.2d 363, 366 (2013)
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I. A Plaintiff Has Standing 'To »Ch'allenge A"Law'That Outlaws Its l3usiness Model.

| The core of tlie trial court’é .reasoning below is that \Opternative lacks standing because
the ECCPL forbids o'nly its chosen business model. See Order at 5,6,8(R.6-7,9). Whilethe
opinion acknowledges that “Opternative has certainly presented evidence that the ECCPL will
“deter state-licensed ophthalmologists and optometrists froni using its technology within
Opterncitive s current businesa model,” l)rder‘ at 6,the court found this showing irrelevant :
because Opternatiye could theoretically change its business model to comply with the ECCPL.*

This is not the law. Courts routinely adjudicate disputes where the plaintiff’s complaint

is that a challenged law prevents them from engaging in their chosen business. In Joseph v.
South Carolina Department of Labor, Licensing & Regulation, tlie South Carolina Supreme
Couit decided a challenge brought by a physical therapist who wanted the freedom to work in the
direct employ of physicians. 417 SC 436,452, 790 S.E.2d 763, 771 (2616) (plnrality opinion).
* That physical therapist could work, of course, but slle had standing because she could not work
in the way she wanted. Siniilarly, in Retail Services & Systeiha v South Cafolina Depdrtment of |
Revenue, the plaintiff company had standiné to"challenge a rule prohibiting it from acquiring a
fourth liquor license—despite the fact that it could obviously have adopted a business model of

‘owning only three liquor licenses. 419 S.C. 469, 799 S.E.2d 655 (2017) (plurality).

(recognizing that South Carolina courts in recent years have routinely found standing to raise
questions of public importance).

*! The opinion below cites no tecord evidence suggesting that Opternative could successfully
retool its current, clearly illegal business in order to comply with the ECCPL. That is because
there is no such evidence. To the contrary, as described above, the whole point of Opternative is
to allow doctors and patients (in appropriate circumstances) to avoid the unnecessary burden and
expense of an appointment at a brick-and-mortar establishment. By requiring patients to have an
in-person interaction with a human—any human—before obtaining a corrective-lens
prescription, the ECCPL prohibits the use of Opternative’s software in the only way that
software was designed to be used. ‘

1 i
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This has 1ongf.bé'ei’; the rule, 'both_ in South C_arolina and Iin federal courts. 1In Painter v. |
' Toiwn‘.of E o}ésf Acrés for instance the South Carolina Supreme Court resolved a challenge
brought by the owner of a drive-i -in restaurant Who objected to a- mandatory clos1ng-t1me

ordinance. 231 S.C. 56 61,97 S. E 2d 7l 31 (1957) That drlve -in could surely have adjusted
its business model to comply with the law—“it could have closed earlrer——but that did not obv1ate
its standing. Simllarly, in Clzm‘on 12 New York Clty, the Umted States Supreme Court found that -
a farmers cooperatlve had standmg to challenge the Pre51dent S line item veto of a tax provrslon
that wotild have helped “fac1htate [its] acqulsition of processing plants ” 524 U. S 417, 432
(1998) The farmers’ cooperat1ve could have contmued operatlng even after the change in tax
law, but ‘it had standing to maintain the suit because it was deprived of av“bargaining chip” that
was central to its chosen busines‘s pla‘n..» Id. | |

The same principle holdslhere. Simply put, Opternative offers computer -softvvare that -

collects'information about its customers and transmits that information to a remote 4. .
bophth_almologist, Who’ can then review the information and (if he chooses) write a prescription -

_ for corrective lenses.** South Carolina has outlawed the use of that product. Even if Opternative

[ ; N “ o . oL Voo

-~ - " ! . i . u

" could design a new product that did not involve transmiﬁing~infoMation to remote.

.‘ o‘phthalmologists (and nothing in. the ,recfor_d suggests.thati_tcould);.it'he co‘m'pany‘still has

' .standing to challenge a law prohibiting its preexisting business. |

IL. Opternative Has Been lnjured By T’h‘e'Destruction of Its Soutli Car‘olina Business.
| An f‘injury in fact” is “an invasion of a legally protectedinterest which is (a) concrete and

partlcularized and (b) actual or imminent, not conjectural or hypothetical.’ . Sea Pines Ass n for

the Prot oszZdlzfe Inc. v. S. C Dep’t ofNatural Res., 345 S. C 594, 601 550 S.E.2d 287, 291

% See Bodde AfF, at 99 3—4, 6-7, 12-13 (R. 394-95, 397).
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(2001) (quéting Lujan; 504 U.S. at 559-61 (1992) (internal quoiations omitted)). Opternative—
~ which used to operate its business in South Carolina, but now cannot and does not—qualifies on
both scores.v
First, an iilj ury is concfete and ﬁarfii:ulariied When_‘ it affecfs thef pldintiff ‘f‘e:in a personal
and individualized way.” Smileyv. S.C: Dep't of Health & Envil. Control, 374 S.C. 326, 330
649 S.E.2d 31, 33 (2007). Personal economic injuriés, by their very nature, satisf}i t‘hiS test. See
Toussaint v, Staté Bd ofMed. Exam ’fs, 285 S.C. 266, 268, 329 S‘.E.2d 433,-434-35 (1985)
(“Appellant’s interest in hi.s own reputation and in his economic well-being clearly give him a
-. personal stake in the outcome of the controversy.” (quotation dnd citation omitted)).
This is no less true where the injury results from a ldw or tort more directly affecting a
third paﬁy. In Joséph, for instance',‘a plurality of the South Caroliha Sﬁpreme Court found that a
physical therapist had standing tci challenge a statutory ihterprétation prohibiting physicians from
employing physical therapists as physical therapists. 417 S.C. at 499, 790 S.E.2d at_769—70. ‘
While it was the physicians who were directly régulated, the plurality found that ihe therapist
“hald] been injured by the infringement on her ability to practice her chosen profe.ssii)n.” Id. at_
449-50, 790 S.E.2d at 770. |
Similarly, in Lee v. Chestefﬁeld Gen. Hosp., Inc., the Court of Appeailsifou»nd fhat an
employing physician and his as;sociat.i(Sn» had standing to sue over a hospital’s alleged conspiracy |
* against one of the physic’ian’s dssistants. 289 S.C. 6, 14, 334 S.E.Zd-37§, 384 (Ct. App. 1986). |
Even though ihe physician and association were not direct targets of thé ,.ccA)nspiracy, this Court
explained that because “[o]ne with a ﬁriancial interest in a cohtroversy ordinarily will have

standing to sue,” allegations that the conspiracy “caused [the physician and assbciatiori]_
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pecuniary loss by restricting the services [the assistant] could p»erform for his employer” satisfied
the injury requirement. Id. - ‘

Opternative’s injury is conCrefe and particularized fof thé same feasons. Like thé
| physical therapist in Joseph, Opternative has demonstrated that alaw is preventing it from - |
pursuing its chosén b..‘us’irvie_ss by preéenting ev.idence that it was succesZsfullY operating in South
Carolina prior to the passage of the ECCPL; that it had a working relatio’ﬁship with at least one |
licensed ophth_aimologist,,Dr. Edward Chaum, who testified that he had previously used
Opternatiye’s computer software to write prescripti.ons for patients who needed them; and that
after the ECCPL passed, ophthalmologists like Dr. Chaum stopped using Opternative’s software :
to write prescriptidns based on their (correct) understanding that it was now illegal to do so,
forcing Optematiye to shﬁt down its South Carolina operations.* And like the physician and .
as§qciati0n in Lee, Oi)'térﬁative has alieged pecuniary loéé z;néiia ﬁnaﬁcial intéreéf in the outcome
of the suit. Order at 5 (R 6) ('-“Optér(n.ativeﬁalleges tha‘tl it iqast ‘[.sic]"Ale.st l;usiness in South
Carolina and has been forced to shut down business.”). These are concrete hafms particular to
Opternative.

Second, an injl_lry must also be actual or imminent, rather than conjectural or
hypothetical. Here, again, Opternat»i,veAqualiﬁes. Opternative’s injﬁry is neither conjectﬁral nor
hypothetical because itvhas alre‘édy happened:l Oﬁtemative does not argue that it will shut down
its opera:tions if certain events come to pass. Instead, it has presenfeci evidence that it already has

shut down its operations in South Carglina.** That is an actual injury.

“3 See Bodde Aff. at 9 11-14 (R. 396—98) Chaum Aff. at 9 2-4 (R 400-01).
“ See Bodde Aff. at 113 (R. 397)
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The trial court diségreed, ﬁnciing that Opternafive has not been inj ﬁred because (a) the
ECCPL does not dir‘ectly reguléte Opternative, and (B) the ECCPL aﬂlows ophthalmologists to .
work with Opternative under a differént business model. See Order at 6 (R. 7). But neither point
is any obstacle to sfanding here.

To start, the ECCPL does not need to directly régulate Opternative in order to give rise té
standing. A plaintiff is entitled to redress under thc Declafatory J udgments Act as long as the
plaintiff is ‘;affected’f by the challenged law. S.C. Code Ann. § 15-53-30. Hence the plurality’s
recognition in Joseph that the physicél theraﬁist had sﬁf.fe’ré._d' an i_wnjury, d‘c—;spﬂite nqbeing directly
regulated. 417 S.C. at 449-50, 790 S.E.2d at 770.?Similar examples' abound. See, e.g., Smiley,
374 _S..C.. at 330, 649 S.E.2d at 33 (jogger who used beach for recreation aﬂd réhabilitation had:
sufficient sfake in appearance of beach to contest issuance of sand-scraping permif to f)rivate
resort); Blandon v. Coleman, 285 SC 472,475, 330 'S.E.2d 298, 300 (19?5) (nurse at County

| nursing home had .standing to seek Council and Nursing Hdme Board’s eﬁforcement of ;nti- '
nepotism statute that directly regulated sup¢rviSor because it-“related to her employment™); Roe
V. Wadé, 410 U.S. 113, 120 (1973) (pregnant woman prévented from obtairﬁng abortion by
Texas law baﬂning physicians from }')rovidi'ngvthe-m had standing to 'challenge’ law’s
constitutionality); 7 rudx v. Raich, 239 US 33, 36, 41>(1915) (alien employeé fired from job.was
- proper party fo challenge cc;nstitutionality of Arizona law bming businesses from>maintair'1ing
staff totaling "unde.r 80-percent qualified eLectors or native;born 'ciltizens'); Here, the trial coﬁrt |
openly acknowledged that the ECCPL deters ophithalmologists from using Opternative’s

software. See Order at 6. That is an injury to Opternative.*’

%5 If it were not, then one would expect similar healthcare-technology companies to have trouble
maintaining suits regarding laws regulating their software. But when such challenges have
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And that injury is-not obviatéd by thé trial court’s suggestion thét Opternative could alter
its product in order to corhply with the ECCPL; As discussed above, Opternative’s inabilify to

~ continue rurmii}g its chosen business is aﬁ‘injufy_. See supr'a 13-14. The fact that Opfernative

used to run that business in South Cardlina, bﬁt now cannot and does not, means that Opternative

is worse off than it used to bé. That is inju'ry-in-fact, and the decision below should therg:fore' be

res/ersed. |

III.  There Is Causation Because Destiuction Of Opternative’s Business In South
Carolina Is Fairly Traceable To The ECCPL.

Standmg ai_so requires “a <_:‘ausal‘ connection between the injury and the conduct
complained of,” which means that the injury must be “fairly traceable.’" to the challenged action. -
~ Sea Pines, 345 S.C. at 601, 550 S.E.2d af 291 (quoting Lujan, 504 U.S. at 559—61 (internal
quotation and brackets orriitfed)). Opternative satisfies this reqﬁiremént bésause it has shown
.that the ECCPL was speciﬁcally designed to, and actually did, shut it down in South Carolina. .-

The United States Supreme Court clarified how the"v‘fairly tr_acea.ble’v’ standard for
causation applies to indirect injuries in Duke Power Co. v. Carolina Enfirbonmental Study Group,/ :
438 U.S. 59? 75-78 (1978). There, residents alleging certain environmental, aesthetic, and other.
harms resultiﬂg from the construction of nearby- nuclear-power piants challenged the |
coristitutionality of the Price-Anderssn Act, wﬁiqh limited the disaster liability of fe‘de'rally ‘
licensed nuslear-powgr plants. Id. ét 62-67. After four days of evidentiary hearings, the trial

/ R
court found that the harms had indeed occurred. Id. at 73-74. But the question was whether

arisen in other jurisdictions, just the opposite has been true. See, e.g., Teladoc, Inc. v. Tex. Med.
Bd., 453 S.W.3d 606, 608 n.5, 611 (Tex. App. 2014) (telemedicine company Teladoc

successfully challenged medical-board letter with “implications for [its] ability to do business in
Texas” despite court’s recognition that “[t]here is no contention that Teladoc itself is practicing - .
medicine or is otherwise directly subject to [the board’s] regulatory authority™). '

\
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those harms were faifly.tracéable to the Act.‘ itself, which the 'Supreme Court explained required a
“suBstantial likelihooaff that constfucfion Wo_uld not be completed absent ‘I[hev Act. Id at 75 n.20.

.Noting the trial court’s conclusion that the evider}ce demohstrated a “but for” connection
between the limited-liability provisibn and constructioh of the particular plants in question, the
Court found the harms ;‘fairly traceable” to the Act. Id. at 75-77.

That is colnsisteflt Witﬁ the outc_omé in Joseph.' There, the physical therapist wanted to
provide her servicés as an emplc;yee of a physician, but a statutory interpretation banned |
physicians from empleing her for tﬁat purpose. Joseph, 417 S.C. at 442, 790 S.E.2d at 766.

_ ., Considered narrowly, her injury was the direct result of the fact that physicians seeking to obey
ihe_law would not hire her to perform physical therapy services. Id. But coﬁsidered through the -
lené of standing cases like Joseph and Duke Power, it was the law preventiﬁg‘ physicians from
hiring her that caused the injury. See id. at 449-50, 790 S.E.2d a“c‘ 770 (noting that it would be
“difficult to conceiifé of individuéls more impacted by [the interpretation]” than therapists and
physiciahs.\.zvho ‘wanted to empiosf them). The physical therapist would have been free to seek
employment with physicians ‘I‘but for’; the challenged interpretation. Cf. Duké Power, 438 U.S.
at 75-77. That was sufficient for causation. Joseph 417 S.C. at 449-50, 790 S.E.2d at 770.

So too, here‘. As in Duke Power, Opternative demonstrated “but for” causation in the
court below by presenting undisputed evidence that it was' operating in South Carolina prior to

| the paésage of the ECCPL; that after the ECCPL passed, ophthalmoiogisté like Dr. Ch'aurﬁ
stopped using Optemativ¢’s software to write corrective-lens prescriptions to évoid b-re'aking the -

law; and that if the ECCPL were struck down, Optefﬁative would immediately resume partnering
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4with Dr. Chaum and ophthalmologists like him in South Ca‘rolina.46 And as in Joséph, where
physicians were not free to hire physical therapists to perform the services thoy actually wanted .
to provide, Opternative’s injury is “fairly traceable” to the fact that op.hth'almologis.t's. aro not free
to use the only product.fhe company actually offoréz an‘online vision test resulting (where -
medically appropriate) in a corfecti\}e-lens prescription.47 Indeed, both an Opternative exeoutivé
and one of the 1ndependent South Carohna-hcensed ophthalmologlsts who prev1ously used
Opternatwe in South Carolina testified that the ECCPL was the only reason Opterna‘uve shut
down in South Carohna.

. The opinion below acknowledges as much, noting that ‘;Optemative has certainly |
- presented evidence that the ECCPL will deter stato-licénsed ophthalmologists from using its
technology wi’thin Opterhati\;e s current business model.” Ord.er at 6. But'the couft found that
'this evidence did not demonstrate cahsation because “ophthalmologi_ats oan presumably make
their own decisions” about whether itoAuso Opternative’s software. Id. at 67 (citing AT CS, Inc.
v. Charleston County, 380 S.C. 191, 195-96, 669 S.E.2d 337, 339 (2008)). ’fhat is incorrecf.

As explained above, the: ECCPL threatens ophthalmologists w1th ruinous fines and

~ penalties for contmumg to use Opternatlve s software to write correctlve lens prescriptions.
Supra 10. That is why the record evidence’ shows,vnot that Optemative’s'partnering |
ophthalmologists mysteriously stopped us;ing its p;oduct for reasons unknown, but that they
stopped usihg Opternative specifically bvecauvs'e of the ECCPL.* Again, Optemativé was actually

operating in partnership with South Carolina-licensed Ophthalmologists before the ECCPL

4 See Bodde Aff. at 7 1114 (R. 396-98); Chaum Aff. at 1] 2—4 (R. 400-01).
47 See Bodde Aff. at ] 34, 6-7, 12—13 (R. 394-95, 397). |

8 See id. at 7 13-14 (R. 397-98); Chaum Aff. at 34 (R. 400-01).

* See Bodde AfF. at 19 12-13 (R. 397); Chaum AfF, at 13-4 (R. 400-01).

20-



passed; afterwards, it was not; z;nd both halx.les of thaﬁ partnership testified thét the ECCPL was
the sole cause of the change.>° The record contains no ;c:'Ontgary evidence.
| The only case tcji'te;d 'belovs./Ato_ s?pport th_é propo.sit’if;)r»l‘. that this evidenée.do'es ﬁ;ﬁt -
demonstraté causatioﬁ—A T C, 386 S.C;‘at 195—96; 669 SE2d at 339—‘—-sirriply ‘does not staﬁd for
that proposition. ATC involved one ﬁhone-tower company’s challenge to"a rezoning
classification that would have allowed a‘_compet_ing phoneftov_\{er éompany to build on a nearby
tract of land. 380 S.C. at 193-94, 669 S.E.2d at 338—35. The South Cérolina Supreme Court
found that the plaintiff company lacked standihg because a business cannot claim an inj‘ury
stemming mberely from tﬁe favorable treafment of ifs corripe’t'itois. 1d. at 196, 669 S.E.2d at 339—
40. That ended the inquiry—the Supremev Court did not discﬁés causation atall. Id. at 196, 669
| S.E.2d at 339!f(“We need go no ﬁirther than the initial [standing] requirement Qf a concrete and
parti;:ula-rized injury.”). ATC is therefore inapposite.’! | ..
It is tr'uer, of course, thét Optérnative will only be able to re-start its operations iﬁ South
Carolina if state-licensed ophthalrho_iogists would be willing to use its software again. But there

is every feaspn to believe they would—if for no other reason than that one has already testified

50 See Bodde Aff. at §7 11-14 (R. 396-98); Chaum Aff. at §§ 2-3 (R. 400).

31 Nor does ATC’s holding as to injury support the trial court’s opinion. In ATC, the Court held
that a rezoning decision that allowed additional competition with the incumbent company did not
constitute an injury to the incumbent. /d. Here, the government has taken affirmative action—
passing the ECCPL—to prevent Opternative from competing with brick-and-mortar
optometrists. South Carolina courts routinely reject that sort of anti-competitive legislation. See,
e.g., Retail Servs., 419 S.C. at 474, 799 S.E.2d at 667 (striking down law preventing retailer from
obtaining more than three liquor licenses because “protectionism for a certain class of retailers is
not a constitutionally sound basis for regulating liquor sales™); Joseph, 417 S.C. at 45253, 790
S.E.2d at,771 (striking down law preventing physicians from hiring physical therapists where
law “appear[ed] merely to be anti-competitive protectionist legislation intended to.protect
personal financial interests . . . rather than actual benefits to patients”); Painter, 231 S.C. at 61,
97 S.E.2d at 73 (striking down closing-hour ordinance that would have impaired or destroyed
many lawful businesses and “appear|ed] to be directed at respondent with this purpose in mind”).
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that he would do exactly that.’> Such evidence is a far cry from cases where a plaintiff’ s theory

v !/
i

*of standing hinges on the unpredictable decisions of third parties not before the c_ourf. See, e.g.,
Simonv. E. Ky. Welfare Rights Org. , 426 U.S. 26, 40-45 (1976)- (no redressability where patients
failed to show “substahﬁal 1i1'<eliho:od” that striki-ng ‘,dO\;m IRS policy allége'dl'y enéouraging
. private hospitals to deﬂy sewice_ to ,indigcntsx%zqﬁld result in .'greater se‘rQiccs). |

South Carolin_a cour‘ts h‘a\}e foundlstarvlding based én far less: "fhe physical therapist in
Joseph was not required to demonstrate that a partic;,ular physicién would hire her But for the -
.legal pr;)hibition on d(l)ing so. Cf 417 SC at 499, 790 S.E.2d at 769—70. The nurse in Blandon
was not réquired té dgmbgstrate that the nursing Home Would hire a supervisor she liked bettér if }.
the facility were forced fo abide by ﬁepotism laws. Cf. 285 S.C. 472, 47.5, 330 S.E.2d 298{, 300
(1985). And Opternative should not be required to demonstrate that doctofs would return to
psing. its software in the abseﬁce of the ECCPLV. Nevertheless, it has doné .so, and that more than .'
satisfies its obligation to demonstrate standiné here. The decigion bel'ow_ should theréfore be
re;/ersed.r

1V. Opternative’s Injury Is Redressable Because It Could Imlﬁediately Resume

' | Operating Its B_usingss In South Carolina If the ECCPL Were Struck Down.

Finally, standin.g re.quires that it be “likely, z;s opposed to merely speculative, that the
injury will be redressed by a fa?orablé decision.” Sea Pines, 345 SC at 601, 550 S.E.2d at 291
(quoting Lujan, 504 U.S. at 559;61 (internal quotations omitted)). Here, Optemative seeks only
the freedom to partner.v;/ith ophthalﬁqologisté who ;:an use its Softwére as designed. The |

ECCPL—which Respondents LLR and BME are bound to enforce—is Opternative’s only barrier

to that freedom. See S.C. Code Ann. §§ 40-24-20(B), 40-24-10(3), 40-24-10(9). But a court is

> Chaum Aff. at g 4 (R. 401); see also Bodde Aff. at 7 14 (R. 397-98).
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empowered under the DJA and in equity to remove that barrier by strlklng down the ECCPL and .
enjoining Respondents LLR and BME from enforcmg it. S.C. Code Ann. § 15-53-20; Blandon
285 S.C. at 475, 3.30 S.E.2d at 300. That is more than “lrkely” rehef—as far asthe record
. evidence reveals, it is certain. o

The trial court’s contrary conclusion was based solely on the South Carolina Supreme
Court’ s decision in Séa Pines. Order at.7-8 (R. 8-9). There, animal-rights orgamzatlons
cnallenged a Department of Natural Resources de0151on to issue hunting permits allowing the
lethal reduction in deer population in a wildlife Sanctuary on Hilton Head Island. Sea Pines, 345
S.C. at 597-98, 550 S.E.2d at 289-90. The groups argued that issuance of the permits deprived -
them of their aesthetic and recreational interests in viewing the deer. Id. at 601-02, 550 S.E.2d
at 291-92. The Supreme Court disagreed becaUse, while such deprivation would constitute an
injury, the organizations failed to present evidence that issuance of the permits would actually |
’re_duce the number of deer they viewed. Id. Moreover, even assuming such evidence, the groups
failed to demonstrate redressability because their proposed non—violent alternative to rhe lethal
method was still a reducltion plan, which meant that a ,favorab,le decision \}vould have resuited in -
the same injury. Id. s
But Sed Pines actually cuts the other way. In Sea Pines, the South Carolina Supreme

Court speciﬁcally faulted the plaintiffs for failing to demonstrate that the permits they challenged

' » would result in the1r seelng fewer deer Id Here, by contrast, Opternative has prov1ded

undisputed evidence in the form of afﬁdav1ts that the ECCPL—and only the ECCPL—resulted
in the shuttering of its South Carolina business.?® Such affidavits are sufficient to demonstrate
) , : _

standing. See, e.g., Smiley, 374 S.C. at 330,.333, 649 S.E.2d at 33, 34 (jogger demonstrated

53 See Bodde AfE. at 1 11-14 (R. 396-98); Chaum AfE. at §7 2-3 (R. 400).
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standing by submitting afﬁdai/it shloiwin"g that iie was disabled, that he used ereas of beach for
rehabilitation, and that issuence of sand-scraping permits i>v0u1d make it impossible to jog in
tilose areas). Moreover, in Sea Pines, the South Carolina Supreme Court noted that there was no
_re'ason to believe that a ruling in the plaintiffs’ favor would prevent reductions in the deer
population. 345 S.C. at 601-02, 55(i S.E.2d at 291—92. But iiere, Opternative has presented
undisputed evidence that an order enj oining the enforcement ef the ECCPL would result in the
immediate.resumption of its South Carolina business.>*

The trial court rej ected this eyidence based,_again, on the assertion that “state-licensed
ophthalmologists can already work Witil Opternaiive to provide corrective-lens prescriptions for
" South Carolina residents.” Order at 8 (qliotarion omitted). But that is incorrect because, as
discussed above, the only product actually offered by.Opter_native is.banned under the ECCPL:
South Cerolina—lieensed ophthalmologists caﬁnot legally use Opternative’s product. Supra 8-11.
.Accordingly, they do not use Opternative’s product.55 If Opternative succeeds in this pre-
enforcement challenge, they will once again use its product 56 Cf Joseph 417 8.C. at 450, 790
S.E.2d at 770 (“The only vrable avenue to seek redress and access to our courts cannot be solely
through disregarding our laws.”). .

| In short, Opternative’s injur.y is redressablebecause the DJA empowers courts to grant
the precise relief .it seeks: a deciaration thai the ECCPL—WhiCh bans oplithalmolegists.from

using its software—is unconstitutional and cannot be enforced. Opternative has also offered

affidavits derhonstrating the real-world implications of that relief: that the company would

%4 See Bodde Aff. at q 14 (R. 397-98); Chaum Aff. at 14 (R. 401).
55 See Bodde Aff. at ] 12-13 (R. 397); Chaum Aff. at 3 (R 400). o
56 See Bodde Aff. at ﬁ[.14'(R. 397-98); Chaum Aff. at 14 (R. 401). |
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immediately resume operating in South Carolina by paﬁnering with Ophthalmologists, including
Dr. Chéum, to proVide online Vision tests and corrective-lens prescriptions fer patients who need
them. Nething mo'fe is needed to demonstrate redfessability, and the decision below should
therefore be revefsed'.
CONCLUSION

Appellant flas demoristfated injury, causation, and redreséability, and the trial court
therefore erred in concli;ding that Appellant lacks<stending to sue. For these reasons, Appellant
respectfully requests this vCoﬁArt to reverse the trial court’s grant of summary judgment, and
remand for disposition of the remaim’ng issues presented on cross-motions for summary
judgment Beldw. |
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