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COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
A )
COUNTY OF CHARLESTON ) Civil Action No. 2017 CP-10-644
AEP2, LLC f/k/a2AM GROUP, ) % & s
, Z %
LLC, ) ¥5i; C’g:’ 1’3 Q:" A
o ) \\\ q%;f/ ‘r \‘{”’%
Plaintiff, ; \\:_ | ?;‘Z%}, -g}& L
\2 ) ORDER OF ENTRY OF DEF AUE-"I_“ &% ) d\
). . L 2, P
BMW OF NORTH AMERICA, )
LLC, )
)
Defendant. )
)

Having reviewed the Affidavit of Dpfaulf and Application for Default Judgment
in the above entitled action, it appears that the defendant has failed to file an Answer or
otherwise appear in this matter within the time prescribed by the South Carolina Rules of Civil
Procedure. Therefore, pursuant to Rule 55(b) of the South Carolina Rules of Civil Procedure, the
default is hereby entered against the defendant herein, and the Clerk of Court is hereby directed
to maké su;:h entry upon the calendar or file book. This Court will set a hearing on damages in
the near future.

AND IT IS SO ORDERED.

Adminfstratité¢ Judge, Ninth Judicial Circuit
T MSoviole o oWl L. \eket vs on

5\73 ,2017

b@KC\AQv RSO S C
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JULIE J. ARMSTRONG

100 BROAO STREET, SUITE 106
CHARLESTON, SC 29401-2258

CLERK OF COURT, C.P. & G.S. . e = ' o
ﬂ ﬁ Eg ] clerkofcourt.charlestoncounty.org

il

CHARLESTON
N COUNTY m

SOUTH CAROLINA

RETURN SERVICE REQUESTED

B 111 T

ASHLEY BRYAN ABEL
15 S MAIN ST STE 700
GREENVILLE SC 29601-2793

NOTICE OF ENTRY OF JUDGMENT/ORDER PURSUANT TO RULE 77 SCRCP
Order/Entry of Default

CASE NO: 2017CP1000644
AEP2 LLC VS BMW of North America LLC

This judgment was entered on the 24th day of March, 2017, and notice mailed first class on Tuesday,
March 28, 2017, to all counsel of record and/or all parties entitled to receive notice.

You may view and download this document at http://clerkofcourt.charlestoncounty.org or obtain a
copy in person at the Clerk of Court's Office during regular Charleston County business hours.

1820102.2017034101601.00017
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Defendant.

STATE OF SOUTH CAROLINA )  COURT OF COMMON PLEAS
) v
COUNTY OF CHARLESTON )  Civil Action No. 2017 CP-10-0644
- )
AEP2, LLC f/k/a 2AM GROUP, ) , "
LLC, -, ) = =
) | <
Plaintiff, - ) LS =
) | 2w
v - ) ORDER DENYING MOTION TO% __
‘ ) ' SET ASIDE ENTRY OF DEFAULT =% .
BMW OF NORTH AMERICA, ) 2N
LLC, . | g 5 3
)
)

This matter came before the Court for a hearing on BMW’s motion to set aside the entry
of default and Plaintiff’s motion f;)r a damage hearing on June 13, 2017. Present at the hearing
were Thomas H. Pope III and John P. Freeman, counsel for Plaintiff AEP2 and Ashley B. Abel,
counsel for Defendant BMW. Also present was Arthur E. Perry, on behalf of the Plaintiff.

The Summons and Complaint ih this case were filed on February 8, 2017. BMW was
served on February 10, 2017 with the Summons and Complaint via its agent for service of process,
CT Corporétion, Inc. BMW is admittedly in default. By. Order dated March 23, 2017, The

Honorable Deadre Jefferson issued an Order entering default against BMW.  After the period for

_answering the Coniplaint had expired, BMW filed a notice of removal of the case to U.S. District

‘Coutt for the District of South Carolina on March 23,2017. On April 20, 2017, the Plaintiff filed
its motion for a damages hearing. On April 26, 2017, BMW filed a motion to set aside the entry
of default.

At the hearing in this matter on Jur}_e 13, 2017, this Court heard and considered argument
on the Deféndant’s motion to set aside the entry of default. Included in the record were the

following documents: BMW’s motion to set aside entry of default (with exhibits); affidavit of
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BMW corporate counsel, Richard Spitaleri; afﬁdavit of Ashley Abel; Plaintiff’s motion lto set
damages hearing; BMW’s response to the Plaintiff’s motion for damages hearing; Plaintiff’s
memorandum in opposition to BMW’s motion to set aside entry -of default (with exhibits and
affidavits); BMW'’s memorandum in opposition to the Plaintiff’s motion for da}nages hearing and
in support of motion to set aside default; second afﬁdavitnof Spitaleri; and second affidavit of
Ashley Abel. . |

This Court has considered all of the filings of both the Defendant and the Plaintiff. The
Court has also carefully considered the arguments of counsel at the hearing. For the reasons set

forth herein, BMW’s motion to set aside the entry of default is denied.

- BACKGROUND FACTS

Commencing in Januéry 2012, 2AM Group, LLC began managing the BMW Waxeho.usel
in Ontario, California. All employees at the BMW Warehouse were members of the Teamsters
Local 495. Plaintiff had S-year Service Agreement to run said warehouse. AEP2, LLC is the
successor to 2AI\)I§ Group, LLC which sold its assets in February 2014 to a company named
Sustained Quality, LLC. In November 2014, Plaintiff learned from the Conference of Teamsters
Pension Trust (CTPT) that as a result of the sale of assets, it owed the Teamsters a withdrawal

liability of $605,699.06. The Complaint assexts that as a result of the Services Agreement between

2AM Group, LL.C and BMW that BMW had a duty to indemnify 2AM Group for “any withdrawal -

liability” which was incurred during the term of that 'Service.Agreement. Plaintiff alleges further
in the’Complaint that it has paid the full withdrawal liability to the CTPT and that BMW is
obligated to fully indemnify Plaintiff for same ($605,699.016), plus prejudgment interest.

In 2016, Plaintiff sued SC attorney, James Buxton, alleging professional negligence for

failing to advise it about, or protect it from, the withdrawal liability issue. Late in discovery in
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that case, documents were revealed indicating thaf BMW possibly had a contractual duty to
indemnify Plaintiff for the withdrawal liability under the 2011 Service Agreement and/or the 2014
Assignment, Assumption and Consent Agreement. Discovery in late 2016 showed also the
possibility that Plaintiff’s corporate aitorney, Walter harris, may have been negligent for failing
to counse} Plaintiff about the withdfawal liability. Suit was commenced against attorney Harris
on February 7, 2017 (Case No. 2017-CP-10-626). Both the Buxton suit and the Harris suit have

been stayed pending resolution of this BMW suit by court orders which are included in this record.

The day after the Hatris suit was filed, Plaintiff filed its Summons & Complaint against BMW
herein based on documents produced late inl the Buxton case. Judge Thomas L. Hughston’s Order
of Stay in the Harrxis case noted that: *,..the resglt in the BMW ??Se will obviate and likely make
moot the issues in the instant {Harris] case.” o
FACTS RELEVANT TO BMW’S MOTION
The Summons and Complaint were served on BMW on February 10, 2017, bn March 23,
2017, BMW filed its notice of removal in the United States District Court fof the Distric.:t of South

Carolina. BMW’s notice of removal was not timely, as it was outside the time in which BMW

. was required to respond to the Complaint. In the federal court, the Plaintiff moved to remand the

case, and the Court granted its motion' based on the consent from BMW that it was, in fact, served
with the Summons & Complaint through its registered agent on February 1-0/, 2017. BMW'’s
motion to set aside the entry of default (with attached proposed bat unsigned Answer) was filed
43 days after BMW was in defauit.

BMW agrees that Rule 55, SCRCP, applies to its motion but argues that it has “good cause”

for default to be set aside. BMW further contends that its motion to set aside default is timely, that

! A certified copy of the Order of Remand was mailed by the Clesk of the United States District Court to the
Charlestont County Clerk of Court and it was filed in this Court on May 3, 2017.
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it has a mieritorious defense, and that Plaintiff would not be prejudiced by lifting default. Hence,
BMW maintains it should prevail on this motion. In support of the motion, BMW submitted
affidavits of Richard Spitaleri, one of BMW'’s 15 general counsel in New Jersey who said that the
basis for good cause was that the Summons & Complaint were “lost in the p-roverbial shuffle.”
As explained below BMW’s lost-in-the-shuffle defense is inadequate.

* As reflected by the record, Bruce Wallace, counsel for Defendant James Buxton in the case

of AEPZ v. Buxton, et al, (Case No. 2016-CP-10-204), was proposing.in March 2017 to take the
depositibn of Coixrtney Anderson, a BMW general counsel. Mr. Wallace’s affidavit reflects that
he received a call from M. Spifaleri on February 21, 2'017 and that Mr. Spitaleri wanted to know
what Mr. Wallace would ask BMW counsel Anderson at the deposition. In this call, Mr, Wallace,
a member of the Charleston Bar, reported that in his 30-minute conversation with Spitaleri he
(Wallace) specifically informe_d Spitaleri that he intended to ask attorney Anderson at her
deposition to confirm that BMW had a duty to indemnify Plaintiff AEP2 for the withdrawal
liability incurred by i’laintiff when the-assets of AEP2V’s predecessor, 2AM Group, LI.C, were sold

in 2014 to Sustained Quality, LLC. Further on the same day (February 21), Mr, Wallace sent a

~ date stamped copy of the Summons & Complaint that Plaintiff had filed against BMW via email

to Mr. Spitaleri which clearly reflected that the original Summons & Complaint were filed on
February 8, 2017,

In Paragraph-S of Spitaleri’s second éfﬁdavit, he states that the Complaint was forwarded
to him on February 13, 2017. Spitaleri also admitted that Mr. Wallace emailed a copy of the
Complaint to him on February 21, per his req;Jest. However, BMW and Mr. Spitaleri contend that

the Complaint was “lost in the proverbial shuffle” and/or was not assigned to outside counsel for
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‘a prompt respoﬁse because of a “clerical error.” This Court finds that neither excuse constitutes
good cause under bRule 55, SCRCP. |
According to BMW, its failure to answer the Complaint was due to a minor technical error.
See Defendant’s Motion to Set Aside Default, at 4, “Défendant's conduct amounts only to an
omission caused by 4 clerical person's carelessness.” However, the so-called “clerical person” was
in truth BMW’s own in-house legal counsel who was charged with handling the company’s legal
process. As is apparent from Mr. Spitaleri’s afﬁdavits, his job at BMW?’s corporate counsel’s
office? was to assign law suits against BMW to outside counsel for defense. Even if the first copy
of the Summons and Compiaint had been “Iést,” Mr. Spitaleri was placed on inquiry notice when
he fortuitously got the second copy of the Complaint via email from Mr. Wallace on February 21.
There is no basis in the record for him to have been “confused” or to have caused him‘not to take
the reasonable step of immediately ascertaining the date of service. This case does not involve
mere innocuous “clerical error.” Despite repeatedly receiving copies of the Summons and

Complaint, Mr. Spitaleri elected to ignore the legal process served.on his client; he was careless

~

in the extreme.

The facts indicate that instead of acting diligently, Mr. Spitaleri turned a blind eye to his
job functions and to the Summons and Complaint in this case, despite being twice copied with the
legal process and despite being a lawyer who wés charged by BMW with handling suits against

BMW.? Whatever intra-corporate protocols BMW had for handling filed pleadings were ignored.

2 There are 15 BMW corporate counsel at the BMW headquarters in New Jersey.‘

3 In the first Spitaleri affidavit, he states that BMW has “interna} requirements and protocols in place to facilitate
timely responses to legal process” (Paragraph 5). BMW did not provide a copy of such protocols or explain how
they applied to this case or how they were not followed. -

-5
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Local South Carolina counsel, Ashley Abel, had no role to play in the default of BMW, as
the affidavits clearly indicz;te that Abel was told by Spitaleri that service of the Cémplaint was on
February 21. There is no reason to believe that Mr. Spitaleri made any diligent effort to ascertain
when service was effected. BMW’s corporate legal office never contacted its agent for service CT
Corporation, the Clerk of Court of Charleston County, or Plaintiff’s counsel to learn the date of
service. Contact with any of these would have been a simple and quick way to ascertain that
service was on February 10. Mr. Spitaleri clearly turned a blind eye to the ObViOQS, despite having
the contents of the Complaint explained to him and despite receiving the Complaint on February
13 and February 21. If Mr. Spitaleri misfiled the suit papersnserVed on him by Plaintiff and emailed
to him by Mr. Wallace, that misunderstanding or misfiling does not equal good cause for relief
from entry of default. BMW has no good cause for getting relief under Rule 55.

APPLICABLE STANDARD FOR RELJIEF
FROM AN ENTRY OF DEFAULT UNDER RULE S§

Our Supreme Court recently reiterated the standard for a party seeking relief from an

entry of default. In White Oak Manor, Inc., v. Lexington Insurance Company, 407 S.C. 1, 753
S.E.2d 587 (2014), our Supreme Court ruled as follows:

The standard for gxa\fxting relief from an entry of default under Rule
55(c) is “mere good cause.” “This standard requires a party seeking
relief from an entry of default under rule 55(c) to provide an
explanation for the default-and give reasons why vacation of the
default entry would serve the interests of justice.” Sundown
Operating Co. v. Intedge Indus., Inc., 383 S.C. 601, 607, 681 S.E.2d
885, 888 (2009). '
‘Once a party has put forth a satisfactory explanation for the default,
the trial court must also consider; (1) the timing of the motion for
relief; (2) whether the defendant has a meritorious defense; and (3)
the degree of prejudice to the Plaintiff if relief is granted.” Id. at
607-08, 681 S.E.2d at 888. (empbhasis added).
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In the White Qak case, the circuit court found and‘concluded that the defendant had
provided no reasonable explanation for why it failed to respond to the initial complaint and noted
that the only excuse offered was that Defendant Lexington ;'md “lost the pleadings.” The circuit
court concluded that ground was insufficient and denied the motion.

On appeal to the Court of Appeals,'the decision was reversed. Our Supreme Court reversed
the Court of Appeals opinion and affirmed the circuit court’s order denying the motion to set aside
the default. In that case, Defendant Lexington had taken the position that it had re'plied promptly
after discovering the default, that it had presented evidence of meritorious defense and alleged that
the Plaintiff would not suffer prejudice if the relief was granted. The Supreme Court nonetheless
affirmed the low'er court order, finding that there was no error in the lower court’s holding that
losing the compiaint was not good cause and that the circuit court acted within its discretion in
concluding that losing a complaint was not a satisfactory explanation for failing to timely respond.

BMW finds itself in a dilemuna created by its own in-house counsel’s failure to make any
one of three inqﬁiries that would have led hirﬁ to know that service was on February 10. BMW
filed notice of rcmoval. 43 days after service.v As the,rhoving_party seeking relief from default,
BMW has the burden of providing an explanation for the default.* It has not discharged that
burden, .

As explained by the Supreme Court of South Carolina in White OQak Manor, id., a

determination of “good cause” under Rule 55, SCRCP, requires first that the defaulting party must

1 The'June 12, 2007, affidavit of Mr. Spitaleri claims that he was “confused” by the fact that the Complaint in
this case was similar to the deposition subpoena which Bruce Wallace had served on BMW in the Buxton case.
Spitaleri’s affidavit says he is responsihle for “managing litigation brought against BMW?” (paragraph 1). He
clearly should know the difference between a subpoena in AEP2. LLC v. Buxton (Case No. 2016-CO-10-02014)
and a Complaint in AEP2 vs. BMW North America (Case No, 2017-CP-10-00644). Among other things, the
defendants and case numbers are totally different. 1 find and conclude that there was no basis upon which
BMW'’s general counsel could have been confused. There is no support in this record for BMW’s contention
that there is good cause under Rule 55.




provide a justifiable explanation for the default and givé reasons why vacation of the default entry
would serve thé interests of justice. In the instant case, BMW has failed to show good cause under
Rule 55 and this Court so finds and concludes.

The White Qak case is the culmination of many appellate decisions in South Carolina where
our appellate courts have steadfastly applied Rule 55, SCRCP, to reject motions to set aside default
where the defaulting party has not been diligent in responding timely to lawsuits. In an earlier

case, Roche v. Young Brothers, Inc., 318 S.C. 207, 456 S.E.2d 897 (1995), the Supreme Court

ruled that “losing a2 summons and complaint within the corporation” was not a ground to sef side
default. Id. at. 212, 456J S.E.2d at 900. In that case, the Supreme Court reinstated the entry of
default and remanded the case for a damages hearing. The ruling of Roche makes it clear that our
Supreme Court has already established that the excuse that a'complaint was “lost within a
corporation” is not good cause under Rule 55.

Being careless in handling suit papers does not equal good cause for relief from default. In

Richardson v, PV, Inc., 383 S.C. 610, 682 S.E.2d 263 (2009), the Supreme Court held that the

insurance company’s negligence in failing to timely answer was imputed to the insured and was
not “good cause.” The courts in this state have consistently held that "the negligence of an attorney
or an insurance company is imputable to a defaulting litigant.” Richardson, 682 S.E.2d at 267,

citing Roberts v. Peterson, 292 8.C. 149, 355 S.E.2d 280 (Ct.App. 1987). In Roberts, a motion to

set aside was filed two months after entry of default; the lower court order finding no “good cause™

and denyihg the motion was affirmed.
In Sundown Operating Co. v. Intedge Industries, Inc., 383 S.C. 601, 681 S.E.2d 885 (2009),

the defendant forwarded the complaint to its insurance agent two weeks afier notifying the agent
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of the suit. The lower couﬁ denied the motion to set aside default. The Court of Appeals affirmed,
and the Supreme Court afﬁrmed on the ground thét the defaulting defendant failed to show good .
cause, It specifically ruled as follows:

... we do not believe that petitioner meets even the most minimal

showing of good cause and is therefore not entitled to relief from the
entry of default.” Id. at 607, 681 S.E.2d 888 (emphasis added).

It is clear from the four decisions of our Supreme Court cited above, covering 1995 through

2014, that BMW’s motion is based on facts (intra-corporate negligence) that do not constitute good

cause. BMW has not presented to this Court a single reported case supporting relief from default
where the defaulting party contended the papers were “lost in the proverbial sﬁufﬂe.”

Our appellate courts have consistently held that if the trial court determines that the

defaulting party has failed to establish a satisfactory explanation for the default, its deeision will

not be reversed for failing to make a specific finding of fact on the record for each of the three

factors identified in Sundown Operating Co. v. Intedge Indus., Inc., 383 S.C. 601, 607, 681 S.E.2d

885, 888 (2009),’ if there is sufficient evidentiary support on the record for the finding of the lack
of good cat;se. Id. at 608. |

The affidavit of Bruce Wallace, submitted by Plaiﬁtiff, is most telling. He had a 30-minute
telephone call with BMW’s in-house counsel more than two weeks before BMW’s Answer was
due in which he fully explained to BMW counsel wﬁy he believed it was liable to indemnify
Plaintiff and how he expected to depose BMW’s in-house lawyer on that issue. In the instant case,
the good cause requirement has not been mét; BMW has established no satisfactory explanation

for the default. BMW’s neglect was inexcusable.

* In that case, the Supreme Court provided that once a party puts forth a satisfactory explanation for the default,
the next step for the trial court is to also consider: *(1) the timeliness of the motion for relief; (2) whether the
defendant has a meritorious defense; and, (3) the degree of prejudice to the Plaintiff if relief is granted.” Id, at
888, '
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The Plaintiff’s motio‘n for a damages hearing is granted, This Court will set a hearing in
the next sixty (60) days after conferring with counsel for the parties.
THEREFORE, IT IS ORDERED as follows:

(a) Good cause to set aside the default has not been shown and BMW’s motion to
set aside the entry of default is therefore denied;

(b) Plaintiff’s motion to set a damages hearing is granted.

ANDIT IS SO ORDERED.

.

le Horbrable fi. C. Nicholson, Jr.
inth Judicial Circuit

Charleston, S.C..
Tuly AL2, 2017
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For Clerk of Court- Office Use Only

This judgment was entered on the day of , 20 and a copy mailed first class or
" placed in the appropriate attorney’s box on this day of , 20 to attorneys of record or
to parties (when appearing pro se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S) ‘ ATTORNEY(S) FOR THE DEFENDANT(S)

CLERK OF COURT

Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy
of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.
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SERE

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
‘ )
COUNTY OF CHARLESTON ) Civil Action No. 2017-CP-10-0644
AEP2, LLC f/k/a 2AM GROUP, LLC,. )
- )
Plaintiff, ) : o =]
) ORDER OF DEFAULT';JUl)_g@’ll‘l@w
V. ) LLEm 2
- ) &
BMW OF NORTH AMERICA, LLC, ) 3 >
) % o 'T, -'_g
i o
Defendant. ) =
) Lo —
\ o R
1

This matter came before the Court for a damages hearing on October 12, 2017. Present at
the hearing were counsel for the parties, John P! Freeman, Esquire, for the plaintiff, and Ashley
B. Abel, Esquire, anci M. Dawes Cooke, Jr., Esquire, for the defendant. By previous Orders of
this Court, the motién of BMW of North America, LLC (“BMW?”) to set aside the entry of
default was denied (Order of Honorable J. C, Nicholson dated July 21, 2017), and BMW'’s
motions to reconsider and to alter or amend dated September 8, 2017 were also denied (Order of
Honorable J. C. Nicholson dated September 28, 2017).

The only issue to come before this Court at the hearing was the amount of damages owed
by BMW to Plaintiff AEP2, LLC (“AEP”) by virtue of BMW’s default in responding to the
Complaint.

Plaintiff presen‘ted two witnesses on the issue of damages, Denise Haden, Executive
Assistant of plaintiff company, and Dr. Oliver G. Wood, Jr., economist. This Court took the
testimony of both witnesses and ailowed BMW to cross-exam each witness. Thié Court finds
. that both witnesses were competent and provided relevant, convincing testimony.

yiH
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Based on the record of this case, BMW is deemed to have admitted the allegations of the

Complaint in which AEP alleges that BMW owes AEP a duty to indemnify it for all amounts

that AEP paid in withdrawal liabilities (an amount in excess of $605,000) as the result of its sale

of assets to a third pafty (Sustained Quality, LLC) in 2014.

This Court finds that AEP made payments to the Western Conference Teamsters Pension

Trust for the withdrawal liability which it incurred as follows:

(a)
(b)
(c)
(d)
(e)
(D
(2)
(h)
(1)
g)
(k)
)
(m)

January 12, 2015
February 17, 2015
March 11, 2015
April 16, 2015
May 11, 2015

June 11, 2015

July 6, 2015
August 10, 2015
September 18, 2015
November 18, 2015

November 18,2015

December 7, 2015
January 4, 2016

$24,684.85
$24.684.85
$24,684.85
$24,684.85
$24,684.85
$24,684.85
$24.684.85
$24.684.85
$24,684.85
$24,684.85
$24,684.85
$24,684.85

+ $309,450.86

AEP’s payments for the withdrawal liabilities that it incurred to the pension trust totaled

$605,669.06. This Court finds and concludes that plaintiff’s payments were for amounts that

are sums certain (i.e., liquidated amounts) and that AEP is entitled to prejudgment interest

under New Jersey law. The Court determines that interest should run on the amount of

withdrawal liability to be indemnified, $605,669.06 from the date of plaintiff’s first payment,

which was made on January 12, 2015. The amount of prejudgment interest, calculated at an

interest rate of 2.5%, is thus determined to be $41,640.

1
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THEREFORE IT IS ORDERED that Plaintiff AEP2, LLC f/k/a 2AM GROUP, LLC,
is entitled to judgment against BMW of Noﬁh America, LLC for damages asserted as a result
of the actions in the Complaint aslof October 12, 2017, for damages and prejudgment interest.

IT IS ALSO ORDERED that judgment in favor of Plaintiff AEP2, LLC against BMW
of North America, LLC be entered in the total amount of $647,309.06. The Clerk of Court shall
enter judgment against BMW of North America, LLC in this amount.

AND IT IS SO ORDERED.

O Py

Jﬁ(m C. Hayes III, Circfit fudge

Charleston, South Carolina . . ff\;

October [\% ,2017
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) .
COUNTY OF CHARLESTON ) Civil Action No. 2017-CP-10-0644
AEP2, LLC f/k/a2AM GROUP, LLC, )
)
Plaintiff, ) ‘ '
). ORDER OF DEFAULT J
V. )
)
BMW OF NORTH AMERICA, LLC, )
)
Defendant. )
)

This matter came before the Court for a damages hearing on October 12, 2017. Present at
the hearing were counsel for the parties, John P. Freeman, Esquire, for the. plaintiff, and Ashley
B. Abel, Esquire, and M. Dawes Cooke, Jr., Esquire, fof the defendant. By previous Orders of
this Court, the motion of BMW of. North America, LLC (“BMW?”) to set aside the entry of
default was denied (Order bf Honorable J. C, Nicholson dated July 21, 2017), and BMW’s
motions to reconsider and to alfer or amend dated September §, 2017 were also denied (Order of
Honorabie J. C. Nicholson dated September 28, 2017).

The only issue to come before this Court at the hearing was the amount of damages owed
by BMW to Plaintiff AEP2, LLC (“AEP”) by virtue of BMW’s default in responding to the
Complaint.

Plaintiff presented two witnesses on the issue of damages, Denise Haden, Executive
Assistant of plaintiff company, and Dr. Oliver G. Wood, Jr., economist. This Court took the

testimony of both witnesses and allowed BMW to cross-exam each witness. This Court finds

4

that both witnesses were competent and provided relevant, convincing testimony.
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Based on the record of this case, BMW is deemed to have admitted the allegations of the

Complaint in which AEP alleges that BMW owes AEP a duty to indemnify it for all amounts

that AEP paid in withdrawal liabilities (an amount in excess of $605,000) as the result of its sale

of assets to a third party (Sustained Quality, LLC) in 2014.

This Court finds that AEP made payments to the Western Conference Teamsters Pension

Trust for the withdrawal liability which it incurred as follows:

(@)
(b)
()
(d)
(e)
®
(8)
(h)
1)
_ )
| (k)
0]
(m)

. January 12, 2015

February 17, 2015
March 11, 2015
April 16, 2015
May 11, 2015
June 11, 2015
July 6, 2015
August 10, 2015

September 18, 2015

November 18, 2015
November 18, 2015
December 7, 2015
January 4, 2016

$24,684.85
$24,684.85
$24,684.85
$24,684.85
$24,684.85
$24,684.85
$24,684.85
$24,684.85
$24,684.85
$24,684.85
$24,684.85
'$24,684.85
$309,450.86

AEP’s payments for the withdrawal liabilities that it incurred to the pension trust totaled

| $605,669.06. This Court finds and concludes that plaintiff’s payments were for amounts that

are sums certain (i.e., liquidated amounts) and that AEP is entitled to prejudgment interest

under New Jersey law. The Court determines that interest should run on the amount of

withdrawal liability to be indemnified, $605,669.06 from the date plaintiff’s payments were

made. The amount of prejudgment interest, calculated at an interest rate of 2.25%, is thus

determined to be $ 27,537.

N
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THEREFORE IT IS ORDERED that Plaintiff AEP2, LLC f/k/a 2AM GROUP, LLC,
is entitled to judgment against BMW of North America, LLC for damages asserted as a result
of the actions in the Complaint as of October 12, 2017, for damages and prejudgment interest.

IT IS ALSO ORDERED that judgment in favor of Plaintiff AEP2, LLC against BMW
of North America, LLC be entered in the total amount of $633,206.06. The Clerk of Court shall
enter judgment against BMW of North America, LLC iﬁ this amount. |

AND IT IS SO ORDERED.

|t Pz,

jOGEl C. Hayes iII, Circdit Judge

Charleston, South Carolina

Octod 2017
67\\)£i1_—iL_
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Af‘flﬂfEl.Of Service
AEP2, LLC., f/k/a 2AM Group, LLC.

ZU” FEB 21 PH l: 06 Case No. 2017 -(P-10- (OLM
:JUU%F\?}K%F;T%%TUROTNG . CourtCommon Pleas of Charleston County
(Praintiff) " M »
VS BY L

BMW of North America, LLC.

(Defendant)

.Personally appeared before me the undersigned, who being duly sworn, deposes and states that he/she
served a copy of the followingSummons, Complaint, Exhibit 1, Exhibit 2, Civil Action Coversheet, Attachment to Coversheet.

UPONBMW of North America, LLC.. through its registered agent CT Corporation System

by
delivering to him/her a copy of the same at 2 Office Park Court, Suite 103. Columbia, SC 29223
On the 10th day of__ February 2017 - 10:49 @/pm, and that the above

papers were served in compliance with all state and local laws.

MANNER OF SERVICE-
Personal: By personally delivering copies to the person being served.

Substituted at Residence: By leaving copies at the dwelling house or usual place of abode of the

person being served with a member of the household of suitable age and explaining the general nature of
the papers

XX _Substituted at Business: By leaving, during office hours, copies at the office of the person/entity
being served with the person apparently in charge thereof Pam Johnson

Non-Service: After due search, careful inquiry and diligent attempts at the address(es) listed below,

I have been unable to effect process upon the person/entity being served because of the following
reason(s):

(process server)

Michael Joseph

Pope
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STATE OF SOUTH CAROLINA

) COURT OF COMMON PLEAS
) | _
COUNTY OF CHARLESTON ) Civil Action No. 2017 CP-10-644
AEP2, LLC f/k/a 2AM GROUP, ) "
LLC, ) o
) X
Plaintiff, ) '
. )
v. ) AFFIDAVIT OF DEFAULT AN .
, ) APPLICATION FOR ENTRY OF DEF
BMW OF NORTH AMERICA, )
LLC, )
)
Defendant. )
)

PERSONALLY appeared before me Thomas H. Pope III who, being duly sworn, states
as follows:

1. He is one of the attorneys for the plaintiff in the above action.

2. A copy of the Summons and Complaint were served on BMW of North
America, LLC on February 10, 2017, as evidenced by the Affidavit of Service
filed with the Court on February 21, 2017 (copy attached as Exhibit A).

3. That the defendant has not served an Answer or other pleading as required by
the Summons and by the South Carolina Rules of Civil Procedure and,
therefore, the defendant is now in default.

4. The undersigned also applies for this Court to issue an Order Entering Default

and also requests that this Court set a damages hearing on this matter at its
convenience. :

SWORN to before me this 7 X&)

day of March 2017 ) ’ ﬁ , W
' ) | pupprrtin |
Mﬁéﬂ@&) : Thomas H. Pope 111{/
Notary Public for South Carolina

My commission expires: ¥-/Z. O
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

AEP2, LLC f/k/a 2AM GROUP, LLC

>

Plaintiff,

V.

BMW OF NORTH AMERICA, LLC,

Defendant.

TO:

o ¢ ?G’-'-_’_
= = =

i 55

Civil Action No.: 2017-10-644 =~ o

‘ % o F

-y s

P .~ |
!2 IS -

3 e

|\ 22 =

e

\ 5 o

(-
aoVy1- CP-10-Le4UY

IN THE COURT OF COMMON PLEAS

NOTICE TO STATE COURT OF DEFENDANTS’ REMOVAL TO FEDERAL COURT

100 Broad Street
Charleston, SC 29401

The Honorable Julie J. Armstrong
Charleston County Clerk of Court

PLEASE TAKE NOTICE that on this date Defendant BMW of North America, LLC filed

a Notice of Removal in- the United States District Court for the District of South Carolina

Charleston Division, in the above captioned case. A copy of the Notice of Removal filed in the

United States District Court is attached hereto

Respectfully submitted this 23rd day of March, 2017

%@W

Ashley B. Abel ($fate Bar No. 10097)

JACKSON LEWIS, P.C.

15 South Main Street, Suite 700
Greenville, South Carolina 29601
Telephone: 864-232-7000
Email: abela@jacksonlewis.com

ATTORNEYS FOR DEFENDANT BMW OF
NORTH AMERICA, LLC
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

7 CHARLESTON DIVISION

AEP2, LLC f/k/a 2AM GROUP, LLC, )
’ )
Plaintiff, )

)} CIVIL ACTION NO. 2:17-cv-00781-DCN
v. )
v )
BMW OF NORTH AMERICA, LLC, )
' )
Defendant. )
)

PLAINTIFE’S MOTION TO REMAND

Plaintiff files this motion, pursuant to 28 USC §1447(c), 28 USC §1446(b), and the

FRCP, requesting an Order of this Court remanding this action to the Charleston County Court of
Common Pleas. The Notice of Removal was filed on March 23, 2017, and same was not timely.

Plaintiff filed the Summons and Complaint on Febrﬁary 8,2017. A copy of the Summons
and Complaint was served on Defendant BMW on February 10, 2017, through its registered agent
C.T. Corporation (see ExhibitsAA & B). BMW’s Answer was due on or about March 13, 2017.

Plaintiff filed its Affidavit of Default and Application for Entry of Default dated March 20,
2017 (attached as Exhibit C hereto), and the Court of Common Pleas for Charleston County signed
its Order of Entry of Default on March 23,2017 and filed on March 24, 2017 (attached as Exhibit
D). Thus, BMW’s notice of removal was untimely pursuant to 28 USC §1446(b), as it was filed
more than 30 days after service of the Summons and Complaint,

Based on these facts and the matters set forth in Plaintiff’s Memorandum in Support of
Motion to Remand, this Court should grant the motion and enter its Order remanding this case to

the state court where it was originally filed.
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March 28, 2017

Respectfully submitted,

s/Thomas H. Pope 1l
Thomas H. Pope [If — Federal Bar No. 3095

POPE AND HUDGENS, P.A.

Post Office Box 190 - 1508 College Street
Newberry, SC 29108

Telephone: 803-276-2532

Fax: 803-276-8684

Email: thpope@popeandhudgens.com

John P. Freeman — Federal Bar No. 893
2329 Wilmot Avenue

Columbia, SC 29205-3164

Telephone: 803-254-4667;

Fax: 803-753-9870

Email: jfreemanusc@gmail.com

Attorneys for Plaintiff
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[N THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

AEP2, LLC f/k/a 2AM GROUP, LLC, )
)
Plaintiff, )
) CIVIL ACTION NO. 2:17-cv-00781-DCN
v )
)
BMW OF NORTH AMERICA, LLC, )
‘ )
Defendant. )
)

PLAINTIFF’S MEMORANDUM IN SUPPORT
OF MOTION TO REMAND

The plaintiff submits this memorandum in support of its motion to remand based on
defendant’s failure to timely file BMW’s Notice of Removal pursuant to 28 USC §1446(b), and
defendant’s untimely filing requires that this case be remanded to state court under 28 USC §1447.

STATEMENT OF FACTS .

This action is one for indemnity which seeks damages from defendant of $605,669.06, plus
prejudgment interest and costs. The Summons and Complaint were filed on February 8, 2017, in
the Court of Common Pleas for the State of South Carolina, County of Charleston (captioned

AEP2, LLC f/k/a 2AM Group LLC. BMW of North America, LLC, Case No. 2017-CP-10-644).

(ECF No. 1-1). The defendant’s registercd ‘agent for service is CT Corporation, 2 Office Park
Court, Suite 103, Columbia, South Carolina 29223 (see Exhibit A). |

A copy of the Summons and Complaint were served on C.T. Corporation on February 10,
2017 (see Exhibit B). The defendant did not timely serve or file any responsive pleading and on
March 20, 2017, Plaintiff’s Affidavit of Default and Application for Default and Judgment was

‘ p)
sent to the Clerk of Court for Charleston County for filing (see Exhibit C). The Order of Entry of
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Default was signed by Judge Deadra Jefferson on Marc-h 23, 2017, and was filed on March 24,
2017, in the Clerk’s Office (see Exhibit D).
ARGUMENT

The Notice of Removal erroneously states that BMW was served with the Summons and
Complaint on February 21, 2017. Apparently, BMW failed to inform its counsel of the correct
date of service as the affidavit of service reflects that service was effective on February 10, 2017.
Service of a Summons and Complaint on a registered agent is effective when a copy is delivered
to the corpdrate agent, pursuant to Rule 4, SCRCP. See also S.C. Code §15-9-240.

The defendant’s responsive pleadings were due 11 da-ys_ before March 23, 2017', the date
on which BMW filed its Notice of Removal. BMW is in default and its Notice of Removal is
untimely pursuant to 28 U.S.C. §.l 446(b), which provides as follows:

“(b) the notice of removal of a civil action or proceeding
shall be filed within 30 days after the receipt by the
defendant, through service or otherwise, of a copy of an
original pleading setting forth the elaim for relief upon
which such action or proceeding is based...”
The 30-day period for filing notice of removal is strictly construed, and remand is required

if the deadline is not met. Federal courts are courts of limited jurisdiction. Kokkonen v.

Guardian Life Ins. Co. of Am., 511 U.S. 375, 377, 114 S.Ct. 1673 (1994). Because removal

proceedings encroach upon a state court’s jurisdiction, removal statutes must be strictly construed

and any doubts are to be resolved in favor of state court jurisdiction and remand, Limehouse v.

Fulsey, 404 S.C. 93, 106, 744 S.E. 2d 566, 573 (2013), citing Brierly v. Alusuisse Flexible

Packaging, Inc., 184 F.3d 527, 534 (6" Circuit 1999).

! Counting thirty days from February 10, 2017, the Answer should have been served by March 13,2017 (actually
due on March 12, which was a Sunday). If Rule 6(e) SCRCP applied to this case, which is denied, the defendant
would have had five additional days to answer-until March 17-and the notice of removal is still untimely.

0058



2:l7~cv—00781iDCl\! Date Filed 03/28/17 Entry Numbger 51 Page3of4

Federal courts have consistently determined that this 30-day deadline is to be “construed

narrowly in favor of remand and to protect the jurisdictioné of state courts.” Harris v, Bankers’
Life & Cas. Co., 425 F.3d 689, 698 (9" Circuit 2005). See also Liebig v. DeJoy, 814 F.Supp. 1074
(MD. Florida, 1993) (30-day time period for filing notice of removal is mandatory and may not be

extended by the court; in this case the notice of removal was filed 38 days after service of the

complaint) and Gastefum v, American Fzﬁnily Mutual Insurance Company, 2015 WL 4928021 (D.
Nev. 2015) (remand required where notice of removal filed more than 30 days after service of
initial pleading was untimely).

Defendant bears the burden of establishing the right to removal, including compliance with
the requiremcnts of the removal statute, 28 USC §1446(b), and the thirty-day time limit provided

in that statute must be strictly applied. Marler v. Amoco Oil Co., Inc., 793 F. Supp. 656 (E.D.

N.C. 1992) (district court granted motion to remand where notice of removal was not timely filed.)
Defendémt’s Notice of Removal was due on or before March 13, 2017. Defendant failed to file its
Notice of Removal until March 23; 2017, ten days later, It is, therefofe, 'untime[y and the case
must be remanded to state court. 28 USC §1447(c).
CONCLUSION
Pursuant to 28 USC §1447(c), if there is any defect in the Noticg of Removal, the case is
to be remanded to the state court. BMW s notice of removal was not timely filed, BMW has failed

to comply with 28 USC§1446(b), and plaintiff’s motion to remand should be granted. '
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‘March 28, 2017

Respectfully submitted,

s/Thomas H. Pope I

Thomas H. Pope 1I1 — Federal Bar No. 3095
POPE AND HUDGENS, P.A.

Post Office Box 190 - 1508 College Street
Newberry, SC 29108 ‘
Telephone: 803-276-2532

Fax: 803-276-8684

Email: thpope@popeandhudgens.com

John P, Freeman — Federal Bar No. 893
2329 Wilmot Avenue - :
Columbia, SC 29205-3164

Telephone: 803-254-4667,

Fax: 803-753-9870

Email: jfreemanusc@gmail.com

Attorneys for Plaintiff
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2:17-cv-00781- DCN Date Filed 03/28/17 ~ Entry Number 5-2 Pagez2of?2
South Carolina Secretary of Sn..te Mark Hammeond

Business Entities Online

File, Search, and Retrieve Documents Electronically

BMW OF NORTH AMERICA, LLC

Corporate Information Important Dates |

Entity Type: Limited Liability Company Effective Date: 01/05/2001
Status: Good Standing Expiration Date:N/A

Domestie/Foreign: Foreign Term End Date:N/A

Incorporated State: Delaware Dissolved Date: N/A

Registered Agent
Agent: C T CORPORATION SYSTEM

Address: 2 Office Park Courl Smte 103
Columbia, South Carolina 29223

Official Documents On File

Filing Type Filing Date
Change of Agent or Office 05/06/2010
Authority » 01/05/2001

For filing questions please contact us at 803-734-2158

Copyright © 2017 Stato of South Carolina
Download Adobe Repder

South Caroling Secrotary of State
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EXHIBIT B
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AEP2, LLC., f/k/a 2AM Group, LLC.

Date Filed 03/28/17 Entry Number 5-3  Page 20f4

Affidavit;;p[fL%B/ice

WITFER 2] py | ggCase No- 22TZCP-10- b

(Plaintifn

VS
BMW of North America, LLC.

JUCLI{%R);{ g‘;}'}%l fi%NG Court Common Pleas of Charleston County

BY

(Defendant)

Personally appeared before me the undersigned, who being duly sworn, deposes and states that he/she
served a copy of the following:Summons, Complaint, Exhibit 1, Exbibit 2, Civil Action Coversheet, Attachment to Coversheet.

UPONBMW of North America, LLC.. through its registered agent CT Corporation System

by
delivering to him/her a capy of the same at 2 Office Park Court, Suite 103. Columbia, SC 29223
On the  oth day of _ February 2017 10:49 ' ¢andpm, and that the above

papers were served in compliance with all state and tocal laws.

MANNER OF SERVICE-

____Personal: By personally delwering cepies to the person being served.

Substituted at Residence: By leaving copies at the dwelling house or usual place of abode of the

person being served with a member of the household of suitable age and explaining the general nature of

the papers

XX Substituted at Business: By leaving, during office hours, copies at the off ice of the person/entity
being served with the person apparently in charge thereof Pam Johnsen

____Non-Service: After due search, careful inquiry and difigent attempts at the address(es) listed below, i
 have been unable to effect process upon the personientity being served hecause of the following :

reason(s):

bWOH@lora elthis
| Itl r ary a7

Nbtary Putfic for South Carolina

&) ‘r’)taﬂ'\u.e Om:/( (

(protess server)

Michael Joseph

My Commissjon Expires April 26, 2020

Pope ¢
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THoMmAS H. PopE 11T
W. CHAD JENKINS
KYLE B, PARKER

UDGENS e

ATTORNEYS. PA. TroMAs H. Pope
(1913-1999)

1508 COLLEGE STREET-P.0, BOX 190
NEWBERRY, SOUTH CAROLINA 29108
PHONE (803) 276-2532  FAX (803) 276-8684
WWW.POPEANDHUDGENS.COM.

February 17, 2017

The Honorable Julie ). Armstrong
Clerk of Court

100 Broad Street, Suite 106
Charleston, SC 29401-2210

Re: AEP2, LLC, f/k/a 2AM Group, LLC v. BMW of North America, LLC
Case No. 2017-CP-10-644 '

Dear Ms. Armstrong:
. Forfiling, | enclose herein the original Affidavit of Service in the above case.

Also enclosed herein are two capies of same, which | would appreciate your cIocking in
and returning to me in the self-addressed stamped envelope.

With kind regards.

Sincerely,

* POPE AND HUDGENS, P
e S ‘ / /
4 GI~““F"V(A

Thomas H. Pope il

THP 1ll/lg
Enclosures
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kY

Affidavit of Service

Case No. ¢DH—C‘>’W‘ (OL\U(

AEP2, LLC., [/k/a 2AM Group, LLC.

Court Common Pleas of Charleston County

(Plaintiff)

VS
BMW of North America, LLC.

(Pefendant)

.Peraonally appeared before me the undersigned, who being duly sworn, deposes and states that he/she
served a copy of the following:Summons, Complaint, Exhibit |, Exhibit 2, Civil Action Coversheet, Attachment to Coversheet.

UPONBMW of North America, LLC.. through its registered agent CT Corporation System

— by
delivering to him/her a copy of the same at 2 Office Park Court, Suite 103, Columbia, SC 29223
On the loth day of _Februaty 2017 10:49- _¢amipm, and that the above

papers were served in compliance with all state and local laws.

MANNER OF SERVICE- ,
Personal: By personally delivering coples to the person being served.

Substituted at Residence: By leaving copies at the dwelling house or usual place of abode of the

[;lerson being served with a member of the household of suitable age and explaining the general nature of
the papers

XX Substituted at Business: By leaving, during office hours, copies at the office of the person/entity
being served with the person apparently in charge thereof Pam Johnson

Non-Service: After due search, careful inquiry and diligent attempts at the address{es) listed below,

I have been unable to effect process upon the person/entity being served because of the following
reason(s):

sSwo @; -ethls)

Lty qgp o _Febrjfary -~ 5047 "JW)tcﬁ\a@ ()@-(’01(
L{ [/( 4 (-/f‘:( j[lfq_g . ‘ (prgécess server)
} I\]Lta:yf;t: "(i/’r South Carolina Michae| Joseph
My Commissjon Expires April 26, 2020 Pope
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: 2:17-cv-00781-DCN
Mar, 24, 2017 9:58AM |

STATE OF SOUTH CAROLINA )

COUNTY OF CHARLESTON )

Date Filed 03/28/17 Entry Number 5-4 Pa?e 20f3
“leston County { No. 1589 P,

!

COURT OF COMMON PLEAS
Civil Action No. 2017 CP-10-644 -
L 2 N\
L e B ol
2 T M
\'..‘ ?“‘g'-‘ - ncj
\: C"?ﬂ -"
AN
AFFIDAVIT OF DEFAULT AND%% ‘%’ A

APPLICATION FOR ENTRY OF DEFAUET

PERSONALLY appearcd before me Thomas H. Pope III who, being duly swom, states

A¥P2, LLC fk/a 2AM GROUP, )
LLC, )
)
Plaintiff, )
)
v. )
: )
BMW OF NORTH AMERICA, )
LLC, )
)
Defendant. )
)

as follows:

1. Heis one of the attorneys for the plaintiff in the above action.

2. A copy of the Summons and Compla.ini were served on BMW of North
America, LLC on February 10, 2017, as evidenced by tho Affidavit of Service
filed with the Court on February 21, 2017 (copy attached as Exhibit A).

3. That the defendant has not served an Answer or other pleading as required by

the Summons and by the South Carolina Rules of Civil Procedure and,
thercfore, the defendant is now in default,

4, The undersigned also applies for this Court to issue an Order Entering Defanit

and 2lso requests that this Court set a damages hearing on this matter at its

convenience.

SWORN to before me this . DAk)
day of March 2017 )

8)

- A &
for South Carolina
My commission expixes: 8 /2. .40

4»%»«% /"‘/o’éx‘/f

Thomas 1. Pope 1Y/
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e

Affidavit;x)'fL%‘ vice
WIIFER 21 py 1, ggC2se No-2F-CP-10- b

AEF2, LLC,, fik/a 2AM Oroup, LLC.

JUé‘ EE_ R’;'{ ’égrg:%'uf};nrm Court Common Pleas of Charleston Courty

(Piamtif R
. VS 8y
BMW of North America, LLC,

{Oefandant)
.Poraonally appeared hefore me the underaigned, wha being duly awam, deposesa and states that haishe
aerved a copy of the fallowingSummons, Complaint, Exhibit 1, Rxhibit 2, Civil Action Coversheet, Atechment to Coversheat,

UPONBMW of Nocth America, LLC., through its registersd agent CT Corporation Systom

by

delivering to him/her a copy of the same at 2 Office Park Court, Suite 103. Columbla, SC 2922)

On the joth _day of __ Febnuary 2017 10:49 @pm, and thet the above
papers were served In compliance with all state and local laws,

MANNER OF SERVICE.
——Porsonal: By personally delivering copies fo the person being served.

Substituted at Residenca: By leaving coplas at the dwelling ﬁouae or usuval piace of abode of the

;:‘emon heing served with a member of the househotd of suitable age and explaining the ganeral natuyre of
the papers - . :

XX _Substituted at Business: By leaving, during office hours, coples at the office of the person/entity
balng served with tho person apparently in charge thereof Pan Johnson o

Non-Service: Aftar due search, careful inquiry and dillgent attempts at the address(es) listed ht\:low,
[ have been unable to effect process upon the personfentity being served becauss of the following
reason(s):

2017 "':‘QY)ML\Q[WL
: (pr&uu servor)
Michas| Jogeph

d;p of __F8
vary Pupfic for South Caralina
My Gomanasjon Expires April 26, 2020 ) - Popa
EXHIBIT A
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

AEP2, LLC f/k/a 2AM GROUP,
1LC,

Plaintiff, ’

V.

BMW OF NORTH AMERICA,
LIC,

Defendant.

County

)
)
)

)
)
)
)
)
)
)
)
)
)
)
)

COURT OF COMMON PLEAS

Civil Action No. 2017 CP-10-644 3
- 3,
s % %
n ¢ P
Mo 7 %
ORDER OF ENTRY OF DEFAULT E7%
45, S

Having reviewed the Affidavit of Default and Application for Default Judgment

‘in the above entitled action, it appears that the defendant has failed to fils an Answer or

otherwise appear in this matter within the time prescribed by the South Carolina Rules of Civil

Procedure. Therefore, pursuant to Rule 55(b) of the South Carolina Rules of Civil Procedure, the

default is hereby emtered against the defendant herein, and the Clerk of Court is hercby directed

to make such entry upon the calendar or file book. This Court will set a hearing on damages in

the ncar future.

" AND IT IS SO ORDERED.

| 3]15 2017
O@K‘V\(\V\Qﬁ’%’of\’-%c—

Admi Judge, Ninth Judicial Circuit
“TWL HEAoVIoLL DCAAVES L. \ELELVE Dn

.
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STATE OF SOUTH CAROLINA "IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON

AEP2, LLC f/k/a 2AM GROUP, LLC,

Plaintiff, Ciyil Action No.: 2017-10-644
V.

BMW OF NORTH AMERICA, LLC,

Defendant.

ANSWER OF DEFENDANT BMW OF NORTH AMERICA, LLC
COMES NOW Defendant BMW of North America, LLC (hereinafter “BMW?” or
' “Defendant™), by and through its undersigned counsel, hereby responds to the allegations in
Plaintiff’s Complaint as follows: -

FOR A FIRST DEFENSE

1. With regard to the allegations contained in parégraph 1 of the Complaint, Defendant
lacks knowledge or information sufficient to form a belief és to the truth of these allegatibns.

2. With regard to paragraph 2, Defenda.nt admits that it is a Delaware limited liability
company with its principal place of business in Woodcliff Lake, NJ.

3. With regard to the allegations contained in paragraph 3, Defendant admits that it
entered into a services agreement with Plaintiff. Defendant denies the remaining allegations in
paragraph three. [Was the agreement executed in Charleston County, South Carolina in November
20117] | |

4. With regard to the allegations contained in paragraph 4, Defendant admits that
Exhibit 2 to the Complaint abpéars to be a notice which was purportedly received by Plaintiff from

the Western Conference of Teamsters Pension Fund. Defendant lacks knowledge or information

1
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sufficient to form a belief as to the truth of those allegations. Defendant denies the remaining
allegaﬁons in paragraph 4. |

5. With regard to the allegations contained in paragraph 5, Defendant admits that it
has not provided indemnity pursuant to the documents attached to the complaint and would show
that it has no such obligation under applicable law.

6. With regard to the reallegations contained in paragraph 6 of the Complaint,

Defendant realleges and incorporates by reference the foregoing paragraphs in response thereto.

7. Defendant denies the allegations contained in paragraph 7 of the Complaint.
8. Defendant denies the allegations contained in paragraph 8 of the Complaint.
9, With regard to the reallegations contained in paragraph 9 of the Complaint,

Defendant realleges and incorporates by reference the foregoing paragraphs in response thereto\.
10. Defendant denies the allegations contained in paragraph 10 of the Corﬁplaint.
11. Defendant denies the allegations contained in ﬁaragraph 11 of the Complaint.
12. Unless specifically admitted herein, the allegations of the Complaint are denied.
13. With regard to the “Wherefore” paragraph of the complaint, Defendant denies those
allegations. |

FOR A SECOND DEFENSE .

14. Plaintiff is estopped or otherwise prohibited and barred by the doctrine of unclean
hands from the claims and/or relief asserted in the Complaint.

FOR A THIRD DEFENSE

15. Plaintiff is estopped or otherwise prohibited and barred by the doctrine of accord

and satisfaction f_rom the claims and/or relief asserted in the Complaint.
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FOR A FOURTH DEFENSE

16.  Plaintiff is estopped or otherwise prohibited and barred by the doctrine of waiver
from the claims and/or relief asserted in the Complaint.

FOR A FIFTH DEFENSE

17.  Plaintiff is estopped or otherwise prohibited and barred by the doctrine of election
of remedies from the claims and/or relief asserted in the Complaint.

FOR A SIXTH DEFENSE

18. Plaintiff is estopped or otherwise prohibited and barred by the doctrine of statute of
limitations from the claims and/or relief asserted in the Complaint.

FOR A SEVENTH DEFENSE

19.  Plaintiff is estopped or otherwise prohibited and barred by the doctrine of laches
from the claims and/or relief asserted in the Complaint.

FOR AN EIGHTH DEFENSE

20. | The contract under which Plaintiff brings suit contains a waiver of the right to a

jury trial. The Complaint contains a jury trial demand in the caption but not in the body of the
| Complaint. Further, the Civil Action Coversheet filed by Plaintiff indicates that the matter is
“NON-JURY.” For the foregoing reasons, Plaintiff is not entitled to a jury trial on either cause of

action asserted in the complaint.

FOR A NINTH DEFENSE
21. The contract under which Plaintiff sues contains a choice of governing law as the

law of the State of New Jersey.
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WHEREFORE, Defendant asks the Court to dismiss the Complaint with prejudice and

award its costs and expenses (including attorney’s fees) as provided under the services agreement

with Plaintiff.

Respectfully submitted this day of April, 2017.

Ashley B. Abel (State Bar No. 10097)

JACKSON LEWIS, P.C.

15 South Main Street, Suite 700
Greenville, South Carolina 29601
Telephone: 864-232-7000

Email: abela@jacksonlewis.com

"ATTORNEYS FOR DEFENDANT BMW OF
NORTH AMERICA, LLC
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON

AEP2, LLC f/k/a2AM GROUP, LLC,

Plaintift, Civil Action No.: 2017-10-644

V.
BMW OF NORTH AMERICA, LLC,

Defendant.

AFFIDAVIT OF RICHARD SPITALERI. JR.

I, Richard Spitaleri, Jr., pursuant to 28 U.S.C. § 1746, declare as follows:

1. I am Corporate Counsel for BMW of North America, LLC (“BMW NA” or
“Defendant™) and as such my responsibilities include managing litigation brought against BMW
NA. I am over the age of 18 and have personal knowledge of the matters set forth herein and
believe the stateménts_ contained herein to be true and accurate.

2. On February 21, 2017, I received a copy of the Complaint filed against BMW NA
by Plaintiff AEP2, LLC (“Plaintiff”) from an attorney representing another party involved in a
differeﬁt lawsuit with Plaintiff. ‘

3. Believing that BMW had not yet been officially sefved in this action, I retained
counsel, specifically, Ashley B. Abel of the law firm of J ackson Lewis P.C. to represent BMW
NA in this action.

4, Despite our corporate ;;rocedures, I did not become aware of service upon' our

registered agent, CT Corporation until March 30, 2017 when Mr. Abel notified me of Plaintiff’s

Motion to Remand filed on March 28, 2017 and the discrepancy in the date of service.
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5. On March 30, 2017, I followed up with personnel in my office and became aware
that our registered agent was indeed ‘served on February 10, 2017 as Plaintiff represented in its
Motion to Remand. Although our registered agent delivered the Summons and Complaint to us,
it became lost in the proverbial sfmﬂle notwithstanding our internal requirements and protocols in
place to facilitate timely responses to legal process.

6. Plaintiff has not been prejudiced by this slight delay attributable to our error. We
have immediately taken steps to remedy this situation and preserve Defendant’s interests by
seeking to have the default judgment set aside. On April 7, 2017, I am informed that Defendant’s
counsel contacted Plaintiff’s counsel to inform them of the mistake. On April 11, 2017, Defendant
filed a Consent to Remand to State Court with the United States District Court for the District of
South Carolina.

I have read the foregoing and declare under penalty of perjury that the statements set forth
above are true and accurate.

This 25" day of April 2017.

FURTHER AFFIANT SAYETH NOT.

ﬂmxaﬁm«@.

Richard Spltalen
Sworn to and subscribed before me
this 25th day of April 2017.
'D1ane CW o\ "'""E_’”' ", -
Notary Public of the State of New Jersey & ?;.js‘-‘-"-"“‘-',.i > ,;"%’
My Commission Expires on April 24,2019 .; ,‘;.-‘1“ N 07;? "«,&%aé
s FioTpz1

71£ © A mANE cARBONE 4 2z3 %05’ _ \, < _5‘-'"5

$ (RN NOTARY PUBLIC OF NEW JERSEY ¢ W, HE & OF

2 j) 1D, # 2445844 ‘ gt F

§ NEB g Conminion s 4242015 R

¢ . i
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
)
AEP2, LLC f/k/a 2AM GROUP, LLC, ) |
) A17-cl- M
Plaintiff, ) Civil Action No.: 26t7=10-64 >
) 2,
v. | | g {'( éff/
e, <& 0
BMW OF NORTH AMERICA, LLC, ) ~ <<,‘& <
) ‘ol
Defendant. ) 00:52,
) \ %
AFFIDAVIT OF ASHLEY B..ABEL AN

I, Ashley B. Abel, Esquire, pursuant to 28 U.S.C. § 1746, declare as follows:
1. My name is Ashley B. Abel, Esquire and I am the attorney of record for BMW of

North America, LLC (“BMW'NA” or “Defendant’).

2. I am a licensed member of the Bar of the State of South Carolina and am in good
standing.
3. My business address is JACKSON LEWIS, P.C., which is located at 15 South Main

Street, Suite 700, Greenville, South Carolina, 29601.

4. I have personal knowledge concerning the matter set.f;)rth in this Affidavit, and
believe the statements contained herein to be true and acéurate.

5. On Februar‘y 21, 2017, I received information from the Corporate Counsel of
Defendant chhard: Spitaleri, Jr., that Defendant had received a courtesy copy of the Complaint
from an outside attorney. |

6. On March 7, 2017, in-house ;ounsel for Defendant confirmed to me that the date

of service was February 21, 2017.
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7. Based on the foregoing information we received regarding the date of service,
Defendants filed a Notice of Removal on March 23, 2017 with the United‘ States District Court for
the District of South Carolina, Charleston Division, based on diversity jurisdiction, 28 U.S.C. §
1332. See Defendant’s Motion to Set Aside Entry of Default, Exhibit 1. _

8. On the same day, puréuaﬁt to 28 U.S.C. § 1446(d), I also filed via overnight US.

“mail correspondencevto this Court, the Charlestc;n County State Court of Common Pleas, enclosing -
our notice of removal of this case to federal court. Plaintiff was also served at that time with a
copy of the Notice of Removal via overnight mail.

9. On March 28, 2017, I was notified by electronic filing in the federal court case
(Case No.: 2: 17-cv-00781-DCN) that Plaintiff’s counsel had filed a motion to remand the case
back to the Charleston County Court of Common Pleas. See id., Dkt. No. 5-1. In their motion,
Plaintiff maintained that they had served Defendant with a copy of the Surﬁmons and Complaint
on February 10, 2017, and not February 21, 2017, as had been represented to us by Defendant.
See Defendant’s Motion to Set Aside Entry of Default, Exhibit 2. |

10.  Plaintiff also filed a Motion for Entry of Default against Defendant on March 20,
2017, which was granted on March 23, 2017. Plaintiff’s counsel did not serve a copy of this
Motion for Entry of Default on Defendant’s counsel. |

11. On behalf of Defendant, I verified through conespondeﬁce that the date Defendant
received the Plaintiff’s Summons and' Complaint was February 21, 2017. Through common error,
however, not the common practice by Defendant who has specific requirements in place regarding
service on their registéred agent and the protocols necessary to alert company officials of the
service of complaints, they were not alerted by their registered agent to the actual date of service,

which had occurred on February 10, 2017.
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12. I filed a Notice of Removal in the state court action on March 23, 2017 based on
the information I had received regarding the date of receipt of Plaintiff’s Summons and Complaint.
Our actions are the result of mistake and human error, neither of which has prejudiced the Plaintiff
in any way nor prohibited them from being able to assert their claims. Had I received the correct
date of service, I would have filed a timely Notice of Removal.

13. 1, on behalf of Defendant, immediately responded to the entry of default judgment
in order to preserve my client’s interests by seeking to have the default judgment set aside. On
April 7, 2017, I contacted Plaintiff’s counsel to inform thém of the mistake. On April 11, 2017, 1
filed Defendant’s Consent to Remand to State Court with the United States District Court for the
District of South Carolina. I also filed this Motion to Set Aside the Default Judgmeﬁt with this
Court. |

14. I have read the foregoing and declate under peqalty of perjury that the statements
set forth above 'are true and accurate. -

This 25th day of April 2017.

FURTHER AFFIANT SAYETH NOT.

Ay

Ashley B. Abel S

Sworn to and subscribed before me

this 25th dag ofApril W |
Notary Public — State of South Carolina

My Commission Expires: 42/.2 / /o) §
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMONBEEAS.
COUNTY OF CHARLESTON Voo

AEP2, LLC f/k/a 2AM GROUP, LLC,

Plaintiff, Civil Action No.: 2017-10-644.

V. L

DEFENDANT’S RESPONSE. TO = -

PLAINTIFF’S MOTION FORA - .
HEARING ON DAMAGES™ **

o r
'

- BMW OF NORTH AMERICA, LLC,

Defendant.

e,

Defendant BMW of North America, LLC (hereinafter “Defendant”), by and thrgrsﬁﬁghits
~ undersigned counsel, hereby éubmits the following response to the Motion for a Damages Hearing
filed by Plaintiff AEP2, LLC f/k/a/ 2AM Group, LLC.

PROCEDURAL BACKGROUND

1. On February 8, 2017, Plaintiff filed in this Court a Complaint alleging a claim for
declaratory judgment and a claim for “damages,” both under state law. See Defendant’s Motion
to Set Aside Entry of Default, at § 1.

2. The undersigned counsel for Defendant was informed by Defendant’s in-house
counsel that Defendant received notice of the Complaint on February 21,2017. On March 7,2017,
the undersigned counsel for Defendant confirmed with Defendant’s in-house counsel that the date
of service was February 21, 2017. See id. q2.

3. Based on the mistakenly identified date of service, Defendant filed a Notice of
Removal in the United States District Court on March 23, 2017. See id., Exh. 1. Plaintiff filed a
motion to remand in the federal court action, representing that the date of ser\;ice of the Summons -
and Complaint on Defendant through its registered agent had instead been on February 10, 2017.

See id. 9 6-7.
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4. Court records also indicate that Plaintiff filed 2 motion for entry of default on March
20, 2017. The Court issued an Order of Default on March 23, 2017. See id. q 8.

5. On April 21, 2017, Plaintiff filed a Motion with the court 'requesting a hearing on
damages.

6. On April 26, 20173 Defendant filed é Motion to Set Aside the Entry of Default
outlining that Deféndant’s failure to timely remove the state court action was the result of a clerical
error and that Defendant companylhas -intemal' processes designed to ﬁrovide communications
regarding lawsuits to in-house couhsei. This particular filing at issue was an exception to the rule
of prompt internal éommunications in t_erins of the proper service date. -

| 7. The court has not set é hearing date for either the Defendant’s Motion to Set Aside
the Default Judgment or on Plaintiff’s Motion for a Hearing on Damages.

MEMORANDUM OF LAW

I. PLAINTIFF’S MOTION FOR A HEARING ON DAMAGES IS
PREMATURE.

Plaintiff’s motion for a he‘arin'g on damages in this case is premature. On April 26, 2017,
Defendant filed with this Court a motion requesting the Court to set aside the entry of default and
allow Defendant to file a response to Pfaintiff’s Complaint. See Def.’s Mot. to Set Aside the Entry
of Default (April 26, 2017). Defendant could not have filed its Motion to Set Aside the Entry of
Default earlier because the federal court had jurisdiction of this case until the remand order was
entered on April 20, 2017. See Order to Remand Case to State Court, Case No. 2:17-cv-00781-
DCN (ECF Dkt. No. 7). As outlined in their motion, Defendant provides a reasonable and
understandable ‘explanation for their failure to timely respond t.o Plaintiff’s Complaint.
Specifically, counsel for Defendant was mistakenly led to believe by in-house counsel for

Defendant that the date of service of the Complaint was February 21, 2017. See id. at 3, ef seq.
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- Counsel for Defendant filed a Notice of Removal in the action based on this mistaken date of
service. After Plaintiff filed a motion to remand the action back to this Court, Defendant was then
able to learn of the mistake and immediately took corrective actioﬁ to prevent an entry of default.
See id.

Defendant is therefore entitled to a hearing on the merits of its motion prior to a hearing on
damages in order to show good cause for their delay in responding to the Complaint as well as a
lack of prejudice to the Plaintiff. S’ee Ricks v. Weinrauch, 293 S.C. 372 (Ct. App. 1987) (noting
that prior to damages hearing, defendants could proceed with defending motion to set aside default
judgment and presentation of defenses).

Default judgments should be “liberally construed to see that justice is promoted and to
strive for disposition of cases on their merits.” See Mann v. .Walker, 2858S.C. 194, 328 S.E.2d 659
(Ct. App. 1985). For this reason, courts have been hesitant to enter default judgments in cases
where the delay in responding is due to human error, as in the instant case. See Ricks, 293 S.C.
372 (citing Sears, Roebuck & Co. v. Ramer, 170 Ga. App..873, 318 S.E.2d 740 (1984)). For
example, in Ricks, the court set' aside an entry of default againsﬁ a party after determining that their
mistake in believing that the insurance company was appropriately handling the case constituted a
meritorious defense. The defaulting party had neglecfed to follow the progress of the case based
on fheir reliance of incorrect information from the insurance company. In vacating the entry of
default, the court cited to the following: | |

The law should not blindly impose staﬁdards which require
individuals, in the ¢onduct of their daily business, to distrust the
parties with whom they .deal. Likewise, a litigant should not
unnecessarily be forced into default as a consequence of having

reasonably relied upon the word of his fellow, particularly when no
innocent party will suffer if the default is opened.
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See id.; see also Kinnear Corp. v. Crawford, 49 F.R.D. 3 (D.S.C. Feb. 5, 2970) (vacating judgment
after noting human error in party’s incorrect believe regarding deadline to file answer).

As in Ricks, Sears, and Kinnear, cited above, Defendant in the presént action mistakenly
relied on incorrect information, which resulted in their delay in responding to Plaintiff’s
Complaint. Defendant did not act with malice or with bad faith in failing to respond. Instead,
Defendant’s conduct amounts to excusable error, to which Plaintiff has suffered no prejudice.
Moreover, immediately following notice of the default, Defendant promptly responded to avoid
an entry of default. See _Defendant;s Motion to Set Aside Default Judgment, supra, at 7 911; see
also Peoples Bank of Beaufort v. Exchange Realty, Inc.,273 S.C. 537,257 S.E.2d 733 (S.C. 1979)
(noting that party’s due diligence can help avoid default judgment). Therefore, Defendant requests
an opportunity to present their meritorious defenses, show lack of prejudice to the Plaintiff, and
demonstrate their due diligence in taking corrective action following notice of the default.

1. PLAINTIFF’'S MOTION IS DEFICIENT PURSUANT TO THE
REQUIREMENTS OF RULE 55(b)(1).

In cases regarding default, “a plaintiff must prove the amount of his damages, and such
proof must be made by a preponderance of the evidence.” See Wells Fargo Bank, N.A. v. Marion
Amphitheatre, LLC, 468 S.C. 87 (Ct. App. 2014). South Carolina Rule of Civil Procedure Rule
55(b) requires that ciaims for default judgments for liquidated amounts, Oor sum certain amounts,
be made either by motioﬁ or appliéation to thé Court, and must be accompanied by an “affidavit
of the amount due.” See Rule 55(b)(1), SCRCP. In lieu of an affidavit, a party may submit a
pleading that includes a Sfatement of Verification. See id.; see also Rule 9(i), SCRCP (“In an
action on an account the pleader shall attach a verified copy of the aécounf to the pleading, or if
the items of the account are set forth in the pleading, it must be verified.”). The purpose of the

verification requirement is to “give the defendant notice of the basis for the claim and to afford
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evidence of the indebtedness sufficient for entry of judgment.” See Thomas & Howarat Co. v. T.
w. G_raham & Co., 318 S.C. 286, '289,' 457 S.E.2d 340, 342 (1995). When the plaintiff fails to
prove damages sufficiently, courts have reversed part, if not all, of any resulting award. See, e.g.,
Solley v. Navy Fed. Credit Union, Inc., 397 S.C. 192, 723 S.E.2d 597 (Ct. App. 2012).

In the present action, Plaintiff has failed to provide an affidavit outlining their claims for
liability against Defendant as required by Rule 55(b)(1). Moreover, in the absence of an affidavit,
P}aintiff has also failed to provide a.Statement of Verification in liéu of an affidavit that attests to
the liability alleged in their Cpmplajnt. See Rule 55(b)(1), SCRCP; see also Harbor Island
Owners’ Ass’nv. Preferred Island Props., Inc.,369 S.C. 540, 547, 633 S.E.2d 497, 500—501‘(2006)
(finding that “the complaint ... [was] not vgri_ﬁed; [and] thus the allegation in the complaint d[id]
not satisfy Rule 55;”); see also Thomas & Howard Co., 318 S.C. at 290, 457 S.E.2d at 342 (1995)
(discussing verification of pleading “if account items are set forth therein.”). Plaintiff’s failure to
provide such veriﬁcatiori substantially prejudices Defendant from coming forward and effectively
being able to defend against Plaintiff’s Motion for a Damages Hearing.

Thus, due to Plaintiff’s failure to comply with the requirements of the rule by providing
either a verified pleading or an affidavit, Plaintiff should not be éllowed to proceed on their motion
for a hearing on damages.

CONCLUSION

Based on the above, Defendant respectfully requests that this Court (i) deny Plaintiff’s
motion for a hearing on damages; (ii) allow Defendant to be heard regarding the merits of their
Motion to Set Aside the Default Judgment; (iii) set aside the Order of Default entered against

Defendant; and (iv) award such other and further relief as this Court deems just and proper.

[SIGNATURE BLOCK ON THE FOLLOWING PAGE.]
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Respectfully submitted this 1st day of May 2017.

Ashley B. Abel (Hate Bar N&, 10097)
Cashida N. Okeke (State Bar No. 101825)

JACKSON LEWIS, P.C.

15 South Main Street, Suite 700
Greenville, South Carolina 29601
Telephone: 864-232-7000

Email: abela@jacksonlewis.com

ATTORNEYS FOR DEFENDANT BMW OF
NORTH AMERICA, LLC
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Civil Action No.: 2017-10-644

Jo17-Cp-lo -y
" AFFIDAVIT OF ATTORNEY ASHLEY
ABEL, ESQUIRE

Plaintiff,

V.

BMW OF NORTH AMERICA, LLC,

Defendant.

I, Ashley B. Abel, Esquire, pursuant to 28 U.S.C. § 1746, declare as follows:

1. My name is Ashley B. Abel, Esquire and I am an attorney of record for BMW of
North America, LLC (“BMW NA” or “Defendant”).

2. I'-am a licensed member of the Bar of the State of South Carolina and am in good
standing.

3. My business address is JACKSON LEWIS, P.Cl., which is located at 15 South Main
Street, Suite 700, Greenville, South Carolina, 29601.

4. I have personal knowledge concerning the matter set forth in this Affidavit, and
believe the statements contained herein to be true and accurate.

5. On February 8, 2017, Plaintiff AEP2, LLC f/k/a 2AM Group, LLC (“Plaintiff”)
filed in this state Céurt a Summons and Complaint against Defendant. |

6. In their Complaint, Plaintiff alleges a claim for declaratory judgmént and-a claim
for “damages,” both under state law.

7. Plaintiff alleges that Defendant owes them an indemnity obligation in tﬁe amount

of or over $605,669.06. Compl. 4, 10.
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8. Howev