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STATEMENT OF ISSUES ON APPEAL

1.
Whether the court erred hy aho‘wing‘Detectives Bailey and Riedel to testify they did not - |
believe appellant’s explanation vfer matters that appeared inculpatery, since therr “inVestigative
opinions” constituted irrelevant »spec‘ulatio‘n -that were Wholly‘im‘prbper,’for law ent;"orcement
witnesses? | | |
2
Whether the court erredi by all‘ewing-iDetectiVe éerrimdo | to testify that during his-
investigation he “eleared” arlother -suspect since this irrelevant testimony was not, as the court
reasoned, made reler/ant because the defense 'mainta'ined‘another person, arrd not appellant, krlled
the decedent? -
3.
Whether the .court erred. by refusin.g to suppress appehant’s statements sinceappellant’.s'.
: w111 was overborne by pohce deceptron where the Detectives admltted they d1d not beheve

appellant was telling them the truth but contmued w1th the 1nterrogat10n while engagrng 1n the

condemned Mlssourr V. Selbert 542 U S 600 (2004) and State V. Navy 386 S.C. 294, 688

S.E.2d 838 (2010) “quest10n first- -give Miranda warnmgs later tactic where appellant was -
handcuffed at the crime scene; and 1nterrogated for about four hours at the police station before
Miranda warnings were given, since the police dehberately locked appellant into his “narrative”

they did not believe before appellant' was given‘IMiranda warnings?



STATEMENT OF THE CASE

Appellant was 1nd1cted at the Apr1l 2016 term of the Charleston County Grand Jury for |
two counts of murder and possess1on ofa weapondurmg the commission of a violent crime. R.
1099. The second Victi‘rn was ‘theﬁ decedent’s tvfenty‘-four week old baby who died‘ two weeks
after her birth. The decedent was appellant s girlfriend. | 'K

Appellant s case was called to. tr1al on April 16, 2018, before the Honorable Deadra
Jefferson, and a jury. Peter Shahid represented appellant Burns Wetmore and chhard Waring -
were the sollc1tors R 17. |

On April 20 2018, the Jury found appellant gu1lty on all three counts. R 1086 11. 8-23.
_Judge Jefferson sentenced appellant to life 1mpr1sonment on the two counts of murder and -
imposed a five-year conc_li‘rrent term on the weaponscharge. R. 1092, 11. 7-14. . |

This appeal follows. -



STANDARD OF REVIEW _
Admission of evidence

“In criminal cases, the appellate court sits to review errors of law only.” State v.

Baccus, 367 S.C. 41, 48, 625 S.E.2d.216, 220 (2006). Thus, an appellaté court is bound by the
trial court's factual findings unless they are clearly erroneous. Id.

“The admission of evidence is within the discretion of the trial court and will not be

revérsed absent an abuse of discretion.” Staté v. Hatcher, 3»92 S.C. 86, 91, 708 S.E.2d 750, 753

(2011) (quoting State v. Pagan 369 S.C. 201, 208, 631 S.E.2d 262, 265 (2006)). “An abuse of

discretion occurs when the conclusions of the trial court either lack evidentiary support or are

controlled by an error of law.” Id.; see also State v. Brockmeyer, 406 S.C. 324, 340, 751 S.E.2d
645, 653 (2013).
“Rule 701 of the South Carolina Rules of Evidence explains when lay witness testimony

is admissible.” Id. at 439, 721 S.E.2d at 467.

If the witness is not testifying as an expert, the witness' testimony

in the form of opinions or inferences is limited to those opinions or

inferences which (a) are rationally based on the perception of the

witness, (b) are helpful to a clear understanding of the witness'

testimony or the determination of a fact in issue, and (c) do not

require special knowledge, skill, experience or training.
Statements given 'by a criminal defendant

“On appeal, the conclusion of the trial judge on issues of fact as to the voluntariness of a

confession will not be disturbed unless so” manifestly erroneous as to show an abuse of

discretion.” State v. Rochester, 301 S.C. 196, 200, 391 S.E.2d 244, 247 (1990); see also State v.
Reed, 332 S.C. 35, 43, 503 S.E.2d 747, 751 (1998). Put another way, the reviewing courf will

reverse a trial judge’s ruling on the voluntariness of the confession when the ruling is “so

erroneous as to constitute an abuse of discretion.” State v. Myers, 359 S.C.-40, 47, 596 S.E.2d



488, 492 (2004). “In criminal cases, appellate courts are bound by fact finding in response to
preliminary motions where there has been conflicting testimony or where the findings are

supported by the evidence and not clearly wrong or controlled by an error of law.” State v.

Asbury, 328 S.C. 187, 193, 493 S.E.2d 349, 352 (1997).



STATEMENT OF FACTS

Appellant’s statements durmg mterrogatlon
* Prior to trial, defense counsel ﬁled a motion to suppress appellant’s statements and a

memorandum in support of that motion to suppress citing M1ssour1 v. Seibert, 542 U.S. 600

(2004) and State v. Navy 386 S, C. 294 688 S.E.2d 838 (2010) ' The defense argued the state in
th1s case engaged n the nowcondemned questlon ﬁrst—Mrrandrze later” tactic. R l —16.

.The menaorandum noted that appellant was handcuffed_ at the crime scene iln the street
where his six-month-pregnant girlfriend yvas found stabbe'd on Railroad Avenue in North
Charleston Appellant called 911 at ll 23 p.m. that Saturday October 10, 2015 night to report
"the crime. Appellant was handcuffed at 11: 35 p m. and transported to the North Charleston
Pol1ce Department R. 4.

Between .1:19 a.m. Sunday rnorning (or earlier)rr and 4:25 a.m., detectives entered,
1nterrogated appellant ‘and left the 1nterrogat10n room. | It was not until 4:26 a.m. on Sunday
morning that appellant was read his _MMIQI warn1ngs “in sp1te of approx1mately 3 hours of off-

and-on interrogation.” Appellant was interrogated by at least three detectwes._ R.5- 8. :

A Jackson v. Denno? heari.ng. was held prior to trial. Robert Bailey had been a North
Charleston detective for about thirteenyears. R.25,1. 15 -26,1. 2. He was dispatched to the
area near Ra1lroad Avenue regardlng a horn1c1de late that Saturday, _October 10 2015 night. R.
26,1.3-27,1. 3. Appellant was overheard at the crime scene. saying he had argued with the |
decedent earlier. The decedent was SIX ntonths pregnant and she had been stabbed R. 29 l.7-

30, 1. 10. Bailey claime_d appellant_was,not ‘considered a suspect, “he was just a person with

1 Miranda v. Arizona, 384 U.S. 436 (1966). -

2-Jackson v. Denno, 378 U.S. 368 (1964).



\

information,” although appellant was handcuffed at the crime scene, :and taken to.the ,.police :
station immediately. R. 26, 1 12.= 29, 1.4'18.. The police learned appellant was the decedent’s
boyfriend and the father of one of her children. *R.29,1.7 30, 1. 10. - |
Bailey estimated appellant arrived at the poliee department at about 1:00 in the morning
on Sunday Bailey said he was “in and out of the room Just trylng to- éet as much information
from him” for about “two to three hours.” R. 30 1. 8 —32, 1. 14. Appellant had blood on his.
clothing — it was undisputed that appellant did not have a shirt on, and that_ he was dirty and
bloody. “Lnoticed that he had blood on his forehead and I_,IWanted-tQ see what more blood he had '
on him because I de .knov.v‘ [frem]witnesises and‘fro,m izvhat we saw on the scene from officers that
he [appellant] attended [to] the Victim as she was lyin.g on the ground.’." R.32,1.11-33, L .1.
Bailey had appellant stand up'in‘ the interrogatidn room; and Bailey noticed blood on
appellant’s hands, a cut on his finger and \injvuries to his face and nose. Baileil thought the cut on
appellant"s hand was from a knife, a raior blade, or other sharp ehjeet. R. 33,1 2 - 34,1.18.
~ Bailey said appellant became a suspect at some point ‘during the interrogation, and he .

claimed that was the reason the police only then gave appellant Miranda warnings at that late

time. R. 34 1.4-37,1.2. -Appellant was 'giyen his M warnings at 4:24 in the niorning on
. Sunday, October 11, 2015. R. 37, 1L 3 9. |

Appellant Waived hlS rights and he told the police that he had been 1nvolved inan
- argument with his decedent girlfriend. He explained the cuts on his hands had come from him
pulling.'_roses er flowers 'from a window boxi in thntown Charleston a few days prier to this. R.
38,'1. 8 —43, li 15.. Bailey said appellant inever admitted his guilt, and he also thou'ght appellant’s |

statements were “mainly self—serving.”‘ R. 45, 11. 7-25.



On cross-examination, Bailey admitted he kneyv appellant was handcuffed immediately at
the crime scene where his girlfriend was found stabbed. Bailey knew a Hispanic woman on the
I ‘scéne gave a statement to a Spanish speaking police ofﬁcer about‘ a.suspect, and law enforcement
thought‘it was inculpatory :of appellant.. Howev‘er others on the scene were not interviewed for
' bwhatever reason. This Hispanrc woman: apparently “disappeared” between this night’ and the
t1me oftrial R. 48, l 4-52,1.22.

Bailey admitted that appellant was in custody from around 11:30 p m. on Saturday n1ght |
 October 10 2015 until the interview: ended at about 12 o’clock noon. on Sunday aftemoon
’October 11, 2015. Bailey acknowledged appellant was not read his Miranda warnings until five
hours after he was 1n1t1ally handcuffed detained and brought to the police station for
interrogation. R. 53, 1. 2 57, 1. 16. Bailey claimed he could not remember if appellant was ever
told he was a suspect in the murder while‘ he was questioned. R S7, 1L. 9_;16..

Detective Sam Riedel was the state"s second in camera witness. Riedel also responded to
Railroad Avenue scene late at night on October 10, 20l_5 into ‘the _.'early hours of October 11,
2015. R. 62, l, ‘13 — 64, 1..10. Riedel next saw appellant at the police station where he entered
the room while appellant was being interrogated by Detective Bailey. Riedel estimated this was
about 3:30 or 3:45 on Sunday moming, October 11,2015, R. 64, L. 10-20. Ricdel offered that
appellant seemed coherent and awake. Riedel added: ‘;[D]etails didn’t obviously match up with
‘what I had already known ” R. 65 L 11— 66, 1. 8.

Riedel mamtamed at about 4 30 in the morning on Sunday, ‘it was determined at that
point that it was likely' that he was a suspect rather than a witness because of ‘th‘,e’ ﬁnite‘aletails

that hadn’t matched up.” (emphasis added). Appellant was then giv’enf Miranda warnings at’



about 4:30 a.m. by Detectives Bailey and Riedel. R.A 66, :lfl. 9-22. This was about three hours
after appellant was initially brought in, accord.ing> to Ri_edel. R. 70, 11. 7-13.

Riedel remembered appellant explaining the injuries to his hand as coming from when he
was picking flowers out of a flower bed “a few nights prior while being downtown in
Charleston” with the decedent. R. 72, 11. 11-22.

‘Riedel also recalled thét Detective Johnson entered the room ‘at about 6:30 that Sﬁnday
morning. “We did another recap to bette:r allow Detective Johnson to get an understanding as he
[appéllant] would tell [what happened].” R. 73, 11. 2-11. (emphasis added).

Riedel testified that appellant explained to thefn that he had sex with the decedent that
night, that they had gone to the Wal-Mart after thét, and anothér argurﬁent later ensued.' The
decedent was said to hit -appellant in .the fac‘e with car keys, and the decedent walked away.
Appellant’s also told the detectives that he heard screaming down the street, and he ran in that
direction to find someone assaulting .tl;e décedent. The assailant ran away. This also, Riedel told
the- trial judge, was inconsistent with what the police believed had occurred Based upon their
in\;estigation. R.76,1.2-77,1. 23.

Riedel offered that appellant’s deme.anor as “totally flat.” Appellanf asked the Detectives

'dﬁring interrogation, and prior to Miranda warnings if he was being charged in the crime. Riedel

maintained he answered appellant, something like: A“Probably not right now.” Riedel also
claimed appellant was only, in his estimaﬁon, “bordering on being a suspect.” R. 94, 1. 20 - 96,
. 15. However, he admitted Detective ~Bailey’already considered appellant the ”prindary
suspect” prior to Mifanda warnings Being given. R 95, 16-96,1. 15 |
Riédel admitted appellant was 'détained,. not free to »leave from 11:30 p.m. on Saturday

night until 4:30 in the morning on Sunday, October 11, 2015, without Miranda warnings being



- read to him, and not being told he was a suspect. Law qnforcement, as justi séen above,
affirmatively denied that appellant was a suspect when he asked. R. 98, 1. 10 - 99, 1.. 9.

Law enforcement had an eyewitnéss éccount, referenced above, that the assailant was
weaﬁng a black jacket and a white shirt. Riedel said appellant told Detective Johnson, in
statement at 6:30 in the morning that he .had .given his black jacket to a homeless persbn on a
prior occasion. The black jacket, a white shirt appellant was wearing, and a knife, were key
crime scene forensic evidence items. R. 104, 1.17-105,1. 8.

Riedel told the solicitor on redirect examination that hé did not have any duty to inform
appellant he was a suspect. He told appellant he was not being charged whén appellant asked,
and Riedel maintained appellant was not “charged until severél hours later.” R. 107,1. 10 — 108,
1.7

| Detective Angela Johnéoh talked to appellant at about 6:30 a.m. on the morning of
October11, 2015. R. 110,1. 16 — 111, 1. 25. Appellant was not weéring a shirt and he had a pair
of pants on. Johnson was told by appeliant that the argument began witﬁ his decedent girlfriend
over her belief that another woman was calling appellant on his telephone." The decedent hit
appellant with her car keys, and she walked away. “He said that he didn’t immediately follow'
her and then he heard screams. So then he rén doWn the road and saw I believe a black male.”
R.114,1.1-115,1. 10.

Appellant also told Johnson the. cut on his hands came from “reaching into a flower bed
downtown to pull some flowers for Malakia [the decedent] and he cut his hand on a thorn.”
Johnson agrged with the ofher detectives that appeliant’s statements were self-SerViﬁg and “he
didn’t seem like he was remorseful or he wasn’t crying.” Johnson said appellant knew at this

point that his decedent girlfriend had died at the hospital. R.1 17,1.2-119, 1. 23.



Appellant was also told ‘;that officers had found the knife, black jacket, long sleeved -
[white] shirt all together covered in blood.” Appellant “didn’t directly admit his guilt” at that
time either. R. 119, 1. 13 — 120, 1. 12. Appellant did not tell Johnson that she could tell the
" decedent’s mother that “he [appellant] was sorry.” R. 120,1. 16 — 121, 1. 16.

Johnson admitted she did a “supplemental report” in January of 2016, three months after
the incident, where she added additional information. R. 126, 1. 16 — 129, 1. 12. Johnson
admitted it was not good police work to wait such a long tir‘ne to do a report.

Arguments of counsel

"The judge told defense counsel “I read your brief” [memorandum], and defense counsel
then argued that “it is undisputed his advice of rights was not given until 4:.2'6 a.m.” In total,
“[t]his is a 12-hour ordeal. There is no other way of describing that was how this is transpiring.”
- R.144,11. 2-17.

Appellant was immediately handcuffed at the scene, taken to the police department, and
questioned until 4:25 with no Miranda warnings being given. Defense counsel argued that law
enforcement was making a calculated claim that appellant was not as a suspect until latel: in the
_ interrogation but that “just doesn’t hold any water.” R. 144, 1. 2 — 146, 1. 4. Appellant was
interrogated for hours in a calculated attempt to obtain inculpatory statements before Miranda
warnings were given. R. 145,1.3 - 146, 1. 16. |

The solicitor’ argued that appellant was not a suspect at the time the police found him
shirtless with blood on him. They knew he was the decedent’s boyfriend. The solicitor argued
the police were just trying to determine what happened initially, and when they sawvcuts on his

hands. This was before they gave appellant Miranda warnings at 4:30 a.m. on the morning of

October 11, 2015. R. 146,1. 19-152, 1. 4.
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The solicitor also urged the judge pridr‘ to hér'ruling that the state énly wanted to adfnit .
three statements éppellant gave during interrogation. 'The first was at 4:30 a.m., which was
appe.llant’s “self-serving state.m.ent about how he éut his hand.” .The second was ‘appéllant’s.
 statement that he gave his Black jaéket to a homeless person. That -dccurred at about 6:30 a.m.
Thé sblicitor also said at 11:36 a.m. apﬁeliant expressed his regret for what occurred. The‘
solicitor argued all three statementsn were voluntarily given aﬁd they did not violate Missouri V..
@g_r;.} The solicitor claimed: “They. are frying to gilara against a question first strategy.” R.
148,11 152, 1. 4.

Defense counsel responded it was clear appellant was in custody and that he could not
leave. Pursuant to Staté V. Navy, the judge had to look at the “location, purpose, and length of
interrogation.” Defense ;:ounsel told the judge that law enforcement was “getting bits and pieces
of information from’him” that led to the three statements the police wanted to use against

appellant. R. 153, 1. 5 - 155, 1. 17. Defense équnsel also said that Missouri v. Seibert and State

v. Navy did not create a magic line for when a suspect should be given his Miranda warnings. R.
155,1.17-156, 1. 8.
Ruling

The judge ruled that appellant gave self-serving statements to law enforcement, and she

did not believe that appellant’s rights were Vioiated in this case pursuant to Miranda or Missouri
v. Seibert. R. 157, 1.4 — 166, 1. 7
Jury In'.l |

Officer John O’Connell: testiﬁed he went to tﬁe crime scene at about 11:26 p.m. on

October 10, 2015. . The crime:'scené was Railroad Avenue in North Charleston. - R. 262, 1. 4 —

3 Missouri v. Seibert, 542 U.S. 600 (2004).
11



264,1.6. He found “a female lying face up on t;th‘e' ‘ground at the edge of the drivéway LD R
264,124-266,1.3. k o o

The decédent ‘was. not responsive, ar;d_ O’Co;lnell Was  told vs'hev was not breathing.
O’Connell could tell fhat the.aecédent had been badly. Wounded by ng stab Woﬁnds. and he did
. CPRon her until EMS 'arriized “a few ’ﬁl‘inﬁtesvla‘tér and at which time they took over.” R. 266, I.
4-271,1. 5; | |

'O’Conr'llell at some point noticed appéllaﬁf sfaﬁding nearby without shirt on. O%Connell
éaid he heard ‘appel‘lar‘lt‘ utter f‘.a statement - that .it was 'his girlfriend -and the‘yi -‘ were in an
argument.” R. 271, 1._-‘1A7 - 274,41. 8. O’Connell said appellant was detained becausé,he had
adfnitted he an .argum‘ent"‘“wi‘th~‘the badly wc;unded aeéedént. O’Con_nell wavefed on cross-
examination when askg:d"to admit that appellgnt v;/as gils() kneeliné next to the decedent and
touching h’er.' R. 281, 1. 24 — 283, 1. 16. Regardless, O’Conneli did‘ ackri‘o.w'ledge. that appellant
was not free to léave once hé was handcuffed and detainé‘dL R.283,1.24 - 284, . 23

‘When he was ;[hen shown a film of the crirﬁe scene, 'O’Coﬁnel‘l di('i‘ édmji that appellant
was seen kneeling dowﬁ ne;(t to the‘decedént with no shirt on. R. 296,1. 16 - ‘298, 1. 5 ‘

'N(Srth Charlestén police 0fﬁcer~ Jﬁétin Inﬂnger was the second officer t‘o:arrive Aon the
crime scene at 11:30 p.m. on the night o'vactbber 10, 2015. He remcmbered seéihg'the pregnént
decedent laying on the groun’d. R. 299, 1. ;22 _ 302, 1. 14. |

Infinger also saw appell;anf there.. He remeﬁibered appellant télling sorﬁeone’ that the
decedent was pregnant. He»di‘d‘not‘ consider appellént to be any threat to anybne. R. 302, 1.17 -
‘, 304,1. 7. | | | |
Again, the suspect was said to be a black man wearing jeans, a white shirt and black

jacket. Officer Cindy Bordallo testified she spoke to a Hispanic woman who -gave her this

=
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description. ‘A'gain, the state could nét locate 'this Hispanic womaﬂ to testify- at appellant’s trial.
R.323,1.23 — 325, 1. 23. |

The next ‘day, fh§: police found a black jacket and a white shirt about two blécks from
where the decedent was found lying in the road the night before. A knife was also found in the
same overgrown area, a}nd the items appeared to have been thrown"ov‘er a fence. R. 33‘5, L6-
342, 1. 23. |
Appellant’s statements during interrogation
‘ Detective Bailey testiﬁ‘ed. in the >prese'nce of the jury and he opined, over objeétion, that
appellant’s “story” did not match up with whatl other witnesses were telling him. R. 382, 1.'3.,—
383, 1. 24.

Bailey was aﬂso asked if appellant’s explanatioh that he had cut his hand picking thorny
flowers for the decedent sﬂee_med like a reasonable explanation to him. Defense counsel objected
that this was outside the ability of Detective Bailey to answer, that it was an opinion, and that it
called was speculation. The judge agreed that it was speculation. However, the judge ruled that
Detective Bailéy could give his opinion because it was a rational vexplanation or “;;erception
based on his years of experience.” R. 453, 1. 14 — 454, 1. 24. Detective Bailey then said he did
not believ¢ appellant’s “story” about tﬁe flowers having cut his hand. R. 454, 11. 21-24.

Detective Sam Riedel also-testified in the presenée of the jury. Riedel was asked whether
he believed appellant’é statement that he followed the decedent that evening because he wénted
to calm her down. ‘Defense counsel alsolobjected that this opinion would hot be relevant. That
objectibn was also overruled, with the judge adding, “goes to the course of the investigation.” R.

477 11. 4-24. Detective Riedel then said that appellant’s explanation “wasn’t completely

believable, no.” R.477,1. 14 —478,1.10.

13



. When’defenjse counsel asked Detective Riedel on cross-examination if he had e{}er lied to
anyone during the investigation, the splicitor objected that this was irrelevaﬁt. The judge ruled
this was an irﬁproper question, but that defense counsel could argue to the jury that Riedel had
lied. HoWever, counsel could not ask Riedel if he lied. R.487,1. 18 _ 490, 1. 10.

Detective Ruben Serrudo testified that he was given the names of some prior boyfriends
.of the decedent, and he was asked to contact them during his investigation. When the solicitor
asked the detective whether he was able to “clear” fhem as suspects in this crime, defense
couﬁsel again objected to the relevance of this question. The»tri‘al judge responded that the state
could apticipate'that appellant was denying having committed the crime and that it was therefore
pefmissible for the solicitor to have law enforcement testify they cleared other suspects. R. 550,
13 —551, 1. 21. Serrudo then testified that he was able to clear another person as a suspect, and
that it was “a misundérstanding as far as him [the suspect] having c;ontact at all.” R. 551; .21 -
552,1.7. | ( |
‘(‘)ther testimony ' N ‘ ' \

SLED DNA expert Jennifer Clayton testified the decedent’s DNA was found -on
appellant’s jacket. ‘The victim’s DNA was also found on appellant-’s‘ boxer) shorts and on his
white sh1rt The victim’s DNA being found on the alleged murder weapon, the kmfe found two
blocks from the crime scene was a DNA “match” of one in 130,000. The defendant’s DNA
being under the victim’s fingernails was a one in 16 million ‘match.” R. 681, 1. 8-16; R. 688, 1.
6—-690,1.3; R. 691, 11. 1-5% R. 699, 11. 1-11; R. 702, 1l. 5-12. -

Dr. Julie Ross testified that the decedent’s baby lived for two weeks in intensive care
before the baby died. The baby was born at twenty-four weeks and ﬁ\}e days. Dr Ross and Dr.

- John Cahill both termed a baby born at twenty-four weeks and five days “potentially viable.”
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Nonetheless, the baby did live for two weeks but it was admitted the baby ceuld not have livecl
without extreme technological medical measures. R. 744,1. 5 — 756,.1. 19; R. 775, 1.4 - 778 1.
21. |

The pathologist, Erin lPresnell, testifred the decedent was stabbed thirty times and that her
baby died of “complications of prematurity due to premature birth that weuld be due to maternal
assault.” R. 800,1.7-815,1. 5.
Appellant testifies

Thirty-nine-year-old appellant Rusty- Short test1ﬁed that the decedent was the mother of
his seven-year-old son. R. 840, 1. 5 — 843, 1. 7. Appellant remembered on the night of the
decedent’s death he was sitting in the decedent’s car llstenmg to music. They had sexual
intercourse inside the car. R. 851, 11. 7-l7 Appellant said they then went to the Wal-Mart to
purchase tape to fix the decedent’s tail light on her car, and then purchase medicine for their son.
- They also looked at Halloween customs. R.851,1.23-855,1. 19; R. 866, 1. 10 - 867, 1. 22.

| Appellant testified and told the jury eshentially the identical facts he had told Bailey,

Riedell, and Johnson about having an argument with the decedent, walking after her down the
street, hearing a scream, and finding the decedent stabbed. R. 868, 1. 18 —878,1. 14; R. 958, 1. 6
-961,1.21. |

The judge charged the jury the la\lv ef murder, voluntary manslaughter, and “transferred,

intent.” R. 1073,1. 11 —'1081, L. 10.
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ARGUMENTS

1. & 2.

1

The court erred by allowing Detectives Bailey and Riedel to testify they did not believe

appellant’s explanation for certain matters related to murders, since their “investigative opinions”

constituted irrelevant speculation that were wholly improper of law enforcement witnesses (Issue

one). Additionally, the court erred by allowing Detective Serrundo to testify that during his

investigation he “cleared” another suspect since this testimony was not, as the court reasoned,

made relevant because the defense maintained another person, and not appellant killed the

decedent (Issue two).

As seen, th:e judge allowed Detective Bailey to testify over objection that he did not
believe appellant’s “story” about the cut and blood on his hands having come from picking a
thorny rose out of a windbw box in downtown Charleston for the decedent on a prior occasion.
Defense counsel properly objected that this was an improper opinion and that it was speculation
on Bailey’s part. R. 453, 1. 14 — 454, 1. 24.

Similarly, Detective Riedel was asked whether he believed appellant’s statement that
appellant followed the decedent‘down the road that evening because he wanted to calm her
down. Detective Riedel was also allqwed to testify over objection that he did not believe
appellant was completely believable in this critical regard. R. 477, 1. 14 — 478, 1. 10.

Finally, Detective Serrudo was allowed to testify that he had “cleared” another person as
a suspect in the decedent’s murder. Defense counsel properly objected that this testimony was
irrelevant. R. 550,1.3 -552,1. 7.

The law enforcement opinions in this cas'e‘ by Detectives Bailey and Rie'del and were

inadmissible lay opinions. Law enforcement officials are expected to investigate and gather
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facts, not give inadmissible opinion testimony in violation of Rule 701, SCRE. See State v.

Westmoreland, 421 S.C. 410, 807 S.E.2d 701 (Ct. App. 2017).

In Westmoreland, a coroner who was not qualified as an expert witness, testified that the

manner of death was a “homicidé.” The state argued that the coroner had a legal duty to
determine the manner of death and given that unique circumstance, the opinion did not violate
Rule 701, even though the coroner was not an expert witness.

This Court disagreed. Rule 701, SCRE, allows a lay opinion where the opinion or
inferences are: (a) rationally based on the perception of the witness, (b) helpful to a clear
understanding of the witness’s testimony or the determination of a fact in issue, and (c) do not
require special knowlédge, skill, experience, or training.

Here, all three detectives were involved in investigating the decedent’s murder. Their
individual opinions involved them making deductive reasoning from the investigation, what they
heard from others, and the opinions were not rational‘ly based on £he perception of the witness.
They were also not helpful to a cleér unders.tan‘ding of the testimony or a determination of a fact
at issue. The jury could determine if it believed appellant cut his hand on thorny flowers and
whether he followed the decedent that evening to “calm her down,” or whether appellant in fact
stabbed and killed his decedent girlfriend on the street that night.

The opinions of investigating officers that they did not believe the defendant were
irrelevant. There opinions were speculation, and the judge’s reasoning that Because they were
experienced law enforcement officers they could speculate and give those opinions was incorrect
pursuant to Rule 701, SCRE.

Appellant respectfully submits such lay opinion evidence by law enforcement officials

are disturbing because the inferences and conclusions to be drawn from evidence gathered in the
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investigation should be province of the solicitor to argue in closing, for the jury to find during
deliberations. and not for law enforcement witnesses to espouse while a witness. Law
enforcement witnesses should not be used to draw conclusions from the evidence they are

responsible for gathering. State v: Westmoreland.

Further, this case involved accusations by the defense that the investigating detectives

were using improper and indeed illegal interrogation tactics meant to procure a confession from
\ : /

appellant as argued in issue three. While misrepresenting evidence and asking the accused to

produce evidence voluntarily which the prosecution hopes it can prove is not true is an

acceptable interrogation tactic, courts must guard against law enforcement officers signaling to

the jury that statements by the defendant are not true. See State v. Von Dohlen, 322 S.C. 234,
244, 471 S.E.2d 689, 695 (1996) (misrepresentations b)} law enforcement are acceptable). State
v. Brewer, 411 SC 401, 768 S.E.2d 656 (2015) (our Supreme Court expressed its concern over
law enforcement evidence which highligh'.[s fhat law enforpement does not believe the defendant
and which puts the burden on a defendant to prove his in;locence whilé casting himAin a bad light
during interrogatipn)..

The opinions of Detective Bailey and Detective RiedeI were improper opinions under
Rule 701, SCRE. Detective Bailey speculated and opined that he did not believe the cuts on
appellant’s hands came from appellant picking thorny roses out of a window box. This opinioln
that appellant was not being honest was also speculation that appellant was not credible as a
whole. |

Thisv'was a concerted effort' ‘by the prosecution jn this case that the judge aided by
allowing Detective Bailey’é i'mpréper opinion, and then Detective Riedel’s improper opinion that

‘he did not find appellant’s statement that he only followed the decedent that evening to calm her
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down credible. Law enforcement’s opinion on appellant’s credibility were also irrelevant. |
A[;pellant did not have to prové his innocence to the police.

Finally, Detective Serrudo’s testimony (Issue two) that he cleared another person as a
suspect in the murder was irrelevant. It was not made relevant, as the trial judge reasoned,
because appellarit pled not guilty and was asserting that another person killed the decedent.
Obviously, the decedent was murdered in this case.

Appellant did not have a burden to prove that someone else killed the decedent. Rather,
the state had the burden to prove appellant killed the decedent with malice aforethought beyond a
reasonable doubt. Rule 401 defines relevant evidence as “evidence haviﬁg any tendency to make
the existence of ahy fact that is of consequence to fhe determination of the action more probable

or less probable than it would be without the evidence.” See State v. Schmidt.

Detective Serrudo’s claim to have cleared another person in the murders did not make it

more probable that appellant was guilty. Rule 401, SCRE; State v. Schmidt. The state offered

this evidence because it hoped the jury would draw the spurious inference or conclusion that
because another suspect was cleared, and appellant was arrested, that it was more probable that
appellant was guilty.

Testimony from Detectilze Riedel that he did not believe appellant was following the
decedent to calm her down was not a matter within his personal knowledge and it was a
gratuitous opinion meant to convey to the jury that Detective Riedel did not believe appellant
was telling the truth. Testimony of a law enforcement official that he does not believe the
defendant on a particular issue or find him credible is not proper consideration and is not helpful

to a clear understahding of any legitimate matter. See Rule 701, SCRE.
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The propetly objected vto téstimony of Detective Bailey, Detective Riedel, and Deteéti;/e-
Serrudo each went beyond thé Bounds 6f legitimate fact-gathering evidence in the course of an
investigation and espou_sed_ an ir;elevant opinion of either disbelief in a particular statement
| gi\;en by appellant‘ during interrogation or that another éuspect had been clééfed in the
investigation of 't>he decedent’s murder. Conclusions ffom evidence and assertions why a witness
should not be believéd are tradi.:tionaily and properly best _reserved for the closing arguments of

counsel, for the jury, but not through the testimony of law enforcement witnesses. See State v.

Westmoreland; Rule 701, SCRE, supra. Appellant should be granted a new trial given the

improper law enforcement irrelevant opinion testimony in this case.
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3

The court erred by refusing to suppress appellant’s statements, since abpellarit’s will was

overborne by police deceptiori where the detectives admitted they did not believe appellant was

telling them the truth but continued with the interrogation while engaging in the condemned
Missouri v. Seibert, 542 U.S. 600 (2004) and State v. Navy. 386 S.C. 294, 688 S.E.2d 838

(2010), “question first-give Miranda warnings later” tactic where appellant was handcuffed at the .

crime scene, and interrogated for about four hours at the police station before Miranda warnings

were given, since the police deliberatelv locked appellant into his “narrative” they did not

believe before appellant was given Miranda warnings and allowed to continue saying the same

things.

What is apparent in this 'case, given the testimony of Detective Riedel, Detective Bailey,
and Detective Johnson is that they did not believe appellant wes telling them the truth. Detective
Riedel knew Detective Bailey, vvhc spoke to appellant first, ccnsiciered appellant to be a prime
suspect in the murderrbefore Riedel admitted he came to the same conclusion.

As seen, appellant was detained at the crime scene, handcuffed, qnd taken to the police
station to. be interrogated. He was_interr’ogated‘for three and a half to fcur hours before he vvais
finally given his Miranda warningS. It‘ca“ri only Be an unfair legal fiction to claim ap‘pellant was
not a suspect in this murder. He should have been Miranda vvamings, since he was in custody --
he was not free to leave -- and he was being iriterrogated. See State v. Navy, 386 S.C. 294, 688

S.E.2d 838 (2010) citing State v. Evans, 354 S.C. 579, 582 S.E.2d 407 (2003). Here, unlike

Navy, a reasonable person wouid have believed he was in cuetody at the time he began being

questioned by the police.
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While the police have the right to deception pursuant to Von Dolen and other cases, it is
apparent appellant, having been haﬁdcuffed at the cri;ne scene and taken to the police station to
be immediately interrogated, was a suspect. Appellant was also lied to by the detectives when he
asked if he was a suspect. Appellant did not have a shirt on, and he was bloody and dirty. The
© explanation that he cut his hand on thorns while picking flowers for the decedent a few days
“prior to being interrogated was not believed by the police. It was thought that appellant had been

cut by a knife when thé decedent was stab‘bed to death. Appellant’s statement that he followed
the decedent that evening to “calm her down” was also not believed.

The defense properly urged that appellant’s statements were the product of the “question

ﬁrst-gi\/e Miranda warnings later” police tactic condemned in Missouri v. Seibert, 542 U.S. 600
(2004). The essence of this tactic consists of the suspect talking to the police priér to Miranda
warnings, getting him “vested” in a “story,” and then Mirandize the suspect. The suspect will
then continue with the story after being given Miranda warnings. That is what happened in State
v. Navy, and it was what occurred in this case. |

The factors to bé considered in determining whether a constitutional violation occurred in
this setting, according to the Seibert plurality opinion, are: (1) the completeness and detail of the
questions and answers in the ‘ﬁrst round of interrogation; (2) the timing and setting of the first
questioning and the second; (3) the continuity of police personnel; and (4) the degree to which
the interrogator’s questions treated the second round as (‘;ontiﬁuous with the first. State v. Navy,

386 S.C. 294, 302, 688 S.E.2d 838, 841-842 (2010) citing Missouri v. Siebert.

It is apparent in this case that three detectives participated in the interrogation. It is

apparent that appellant was asked to repeat his “story” several times as highlighted above. The
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testimony of the detectives was that at some point, éppellant was deemed to be a suspect, he was
Mirandized, and then the same questioning that the cietectives already did not believe continued.
Respectfully, there can.be no doubt that the detecti;/es were not being straightforward and '
honest with appellant. Appeilant was handcuffed at about 11:30 p.m. on Saturday night at the
crime scene and transported to the police station. He was interrogated -- with apparent breaks
with law enforcement ofﬁcials entering and leaving -- until about 4:30 in the morning. Riedel
claimed he was not completely convinced appellant was a suspect but he admitted Bailey already
considered éppellant the “prime suspect,” yet Miranda warnings inexplicably — unless the

forbidden Seibert tactic was being utilized — had not yet been given.

The police got appellant locked into his narrative, then gave him Miranda warnings and
allowed him to continue with his “story.” Given the totality of the circumstances, including the

use of the condemned Missouri v. Seibert, and State v. Navy, question first — Miranda warnings

later tactic, the judge erred in admitting appellant’s statements into evidence. 'See State v.
Rochester, 301 S.C. 196, 391 S.E.2d 244 (1990)(“totality of the circumstances™ test); Missouri v.

Seibert, 542 U.S. 600 (2004); State v. Navy, 386 S.C. 294, 688 S.E.2d 838 (2010).
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CONCLUSION

By reason of the foregoing arguments, appellant’s convictions should be reversed, and

this case remanded to the Charleston County Court of General Sessions for a new trial.
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