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 APPELLANT’S STATEMENT OF ISSUES ON APPEAL

- Whether the court erred by allowing Detectlves Bailey -and Riedel to . .
testify. they . d1d not believe appellant s explanatlon for matters that . - -

“appeared - 1nculpatory, ~since their ¢ 1nvest1gat1ve opinions” -constituted

_irrelevant speculat1on that were wholly 1mproper for law enforcement
- w1tnesses'7 , S o

Whether the court erred by allowmg Detectwe Serrundo to testlfy thatfv'
durmg his 1nvest1gat10n he “cleared” another suspect since this- irrelevant’

‘ testlmony was not,.as the court reasonéd, made- relevant because the -

defense ma1nta1ned another person and not appellant k1lled the decedent‘7 o

Whether the court erred by refusmg to suppress appellant S statements f'

. since appellant s wrll was;overborne by pol1ce deception when Detectives. -

_admitted they did not believe appellant was’ tellmg them- the truth ‘but-

contmued ‘with- the interrogation ‘while engaging .in the condemned. :

' M1ssour1v Seibert, 542 U.S. 600 (2004) and State v. Naﬂ 386 SC 294 T e el
© 688°S E.2d 838 (2010), “question first-give Miranda warnings. later” tactic . - -
where appellant was handcuffed at the scene of the ¢rime, and 1nterrogated :

for about ‘four ‘hours at: the pohce station before Miranda 'warnings were

\ glven smce the pohce del1berately locked appellant into- his ** narratwe w
they d1d not bel1eve before appellant was g1ven eranda warmngs" e

i




STATEMENT OF THE CASE

| On October 10, 2015, at approximately 11:20 p.m., Appellant Ricky Anthony Short
murdered Malakia Frazier in Charleston County'. The victim was six (6) months pregnant. Her
child was deliyered by emergency caesarean section that vnig\ht Sho’rt was arrested"the following

: .Y day, October 11 2015, and charged wrth F razier’s murder and the attempted murder of her chrld |
: Q'Two (2) weeks later Frazier’s child dled from complrcatrons from the assault Short was then
'charged with the' chrld’s murder laswell Subsequently, the Charleston County grand Jury‘ |

: 1nd1cted Short for Frazrer S. murder the murder of her chrld and possessron ofa weapon durlng

. the commrssron of a v1olent crimé. (Ind. #s 2016 GS 10 1699 1701) Short was represented on'jj |

Lo _'the charges by Peter Shahrd Esqurre On Aprll 16 20 2018 Short proceeded toa Jury tr1al‘ o

| .before the Honorable Deadra L Jefferson At its’ conclusron the Jury found Short gurlty of =

'Frazrer s murder the murder of her chrld and of the weapon charge Judge J efferson sentenced

R Short to concurrent sentences of lrfe in prlson for Frazrer ] murder lrfe for the murder of the -

o .Chlld and ﬁve (5) years for the weapon charge. (R pp 17 175 378 382 607 612 831 1086 ,

, 1092) Short appeals his conv1ctrons and sentences ralsmg three (3) issues. (BOA . 1) Thls is -
V . the Brief of Respondent. ' | ; |
" RESPONDENT'SSTATEMENT OFFACTS

O_n' OCtober 10, 2015,_ at 11:26 p.m,, North Charleston police ,ofﬁcers responded to,a’n‘

emergency call of a stabbing assault. When they arr1ved at. the end of a drrveway at 49977
‘Railroad Avenue at 11:30 p.m., they found the vrctrm Malakla Frazier (heremafter ‘Frazrer or
“the v1ct1m”) lying on her back. There were several Hrspanlc w1tnesses standrng 1n the driveway
near the victim. Appellant chky A. Short (“Short”) an African- Amerrcan male was kneelrng

‘near the victim. Short was not wearing a shrrt and had on blue Jeans and low cut duck boots.



P.olice latei learned Short’s white t-shirt was balled up like a pillow and undei the vietim’s head.
Short’s cell phone was lying next to the victim. Shoi't had in fact called 911 and-reported the
B | assault. (R. pp. 261-70;.271-85;‘ 292;98; 300-12; 313-17; 319, 321-330).
The i/ictim‘was uannseious,- barely alive, and .lying in a‘. large pool‘of blood. - She had
-nl'lnierous _stahi _wounds to he_t body in.cluding to her neck, _arms, chest, and abd(‘)men.l She was -
_ bleeding proﬁ‘isely ’frorn',. her-neck. »The ‘ﬁrst two_t2) officers who arrive_d_.on the scene applied
‘ edinnression to- the ,w.ounds a_nd administeied CPR but were unable td revive the victim or obtain: :
a pnlse. They turned o\ier rescue efi‘o‘rts to EMS Who continued to try and resuscitate the victim
and .transhorted her o the local.hospital where she was pronounced dead at 11:59 pm (R. pp.
 261-70; 271-98; 292-98; ‘30'01-'12;313-_17,;!319, 321-30)." | |
| One (1)of l;the.Hispanic"witnesses standing near the victim when pOliee first arrived at
. 4997 'Raiirdad fAv.e.,,a- Hi‘spani_c iNornan‘, Ms. Flores-Urbina, iﬁfornie_d pqlice she had vwitne'ss.ed
'the'lass-au‘lt and the assaii'ant \.)\'/as‘ an-At‘rican-Arnerican male wearing a black jacket partiali); un-i
ainped, -a-ié(ihi_te. shlrt, and blue jeans. She also -sta.ted the"assailant Vhad s.Q'mething in his hand
whe_n he ‘was atta‘c‘king the Victiin and- he fled from the seene on f‘dot.2 -The eyewitness exhlained '
she and a' friend were retdrning hdme in hei' car at approximately 7-1“1:20‘ p.m. vyheii they
| witne'ssed' the assault. shé‘. had intended to lp‘ull in the.driveWay where the victim iVas found,
smce it was her' vresidence, but saw the assailant attacking the victim; Because of witnessing the

. .. assault and her fear, Ms. Flores-Urb_ina continued down Railroad Avenue in her car. ‘At this

!'The victim’s unborn child, a girl, Miracle Frazier, was delivered by emergency caesarean
section that night, and survived two (2) weeks; however, the child died from complications due
to the assault on her mother. (R. pp. 741-831). ' '

2 When policé first arrived on the scene, the eyewitness, who spoke Spanish, gave police a quick’
- general description of the suspect. Police obtained more details when the eyewitness was taken

to a nearby residence and interviewed with an'interpreter and a written statement was taken from - -

- her. Her friend who was accompanying her was unable to speak at all. The eyewitness informed
" police she would be unable to identify the assailant. ' '

2

~



| time, she witnessed the assailant flee on foot and then turn and run perpendicular to the direction
he originally' ran.r "Ms. F lores-Urbina‘ eventually stopped at ~another ' residence nearby and
attemptedto use<a phone to callrpolice,because her cell phone was not working. She‘eVentually ~
circled back to the drrveway and parked nearby and walked up-to ‘where the’ victim was found.
She and her frrend Were standmg there w1th the v1ct1m when pollce arrlved (R. pp 261 -70; 271-.
- '85 292 98 300- 12 313 17 319, 321 30) |

| It was unknown to pollce when Appellant Short arrrved on the scene and began kneehng

next to the v1ct1m } However the‘ eyewrtness Ms. Flores Urblna ‘was standlng near or next to

g Short When polrce arrlved and did not 1dent1fy h1m as the. assarlant Nelther did her friend. (R

PD.- 261-70; 271 85 292 98 300 12; 313 l7 319, 321 30). -

As prev1ously stated when polrce ﬁrst arrlved at the scene, Short was kneelrng besrde the _ '

' v1ct1m He eventually stood at the foot of the victim with l’llS hands on hlS ‘head and made a

‘ spontaneous statement m the presence of the ﬁrst respondmg ofﬁcer that the v1ct1m was'’ not'

breathlng and was six (6) months pregnant After the ofﬁcer tumed rescue efforts over to EMS

| Short" made another spontaneous statement in' the officer’s presence that the v1ct1m was h1s o
- glrlfrllend and he and the v1ctlm had had an argument 3 Based on the i ‘injuries to the v1ct1m and

'the statements made by Short the first respondmg fﬁcer placed Short in 1nvest1gat1ve detention .
as a posslble person of interest. He handcuffed Short and placed him in the back of a police car.

: i",(R pp 261 70; 271- 85; 292 98; 300 12)

| When Detectlve Robert Barley of the North Charleston Pohce Department arrived at the

; scene, Short was already srttmg in the back of the pollce car. Barley informed Short they needed

hrm to come to the pohce statron to be mtervrewed so they could determme what happened to the

3 Short testified _at trial that what he told the first responding officer was that he and the victim
- had argued earlier and she had walked or stormed off. (R. pp. 839-1003, 882). -

.



v1ct1m Short stated that he understood Short was then transported to the police department
'where he- was placed ina conference room, un- handcuffed and eventually 1nterv1ewed by Balley
k' begmmng at aboutl 30 a.m, (R pp 25 62 361 78) - {‘_,__;},-_
| Whlle Short ‘was bemg transported to the pohce department andlthen 1nterv1ewed there by |

: Balley, other ofﬁcers and detectlves at the scene contlnued the 1nvest1gat10n 1nto the v1ct1m ]

- ﬂassault Thls 1ncluded 1nterv1ew1ng the Hlspamc w1tnesses in more detall and tak1ng a wrltten

A statement from Ms Flores- Urblna and processmg the crlme scene (R pp. 261 70 271 85; 292-

"",gf98 300:12; 361- -78; 566-581).

| . Police were. able to determlne the actual crlme scene began up Rallroad Avenue from
where the v1ct1m S body was found toward a convemence store There pohce found a ﬂrp ﬂop
._is'lmllar to one found near the victim’ s‘ body, and the beglnmng of a tra11 of:blood drops Also‘

_7 found 1n thlS area was a. woman S tank top t- shlrt The blood trall went back and forth across; '

Ve Rallroad Avenue to the locatlon where the v1ct1m was found lymg on the ground ThlS was 1n -

the same general d1rect10n 1f the v1ct1m had been headed from the convemence store toward‘, :

: ‘Harper Street where her car was parked in front of Short s resrdence 4 (R pp 261 70 271 85 o

j‘ Lo

292 98 300 12; 361 78 566- 81) | f%ﬂ;%;;;f e e

Because of the eyew1tness s descrlptlon pohce began searchlng the surroundmg area -
A;loo‘klng for the suspect or the clothrng dCSCI'led by the eyew1tness and/or the murder weapon f
,,beheved to be a kmfe At around 10: 00 a.m. the followmg momrng, October 11th approx1mately .

one (1) block from the crlme scene, behlnd a garage near a property line, pohce found a black

OId Navy Jacket a long sleeve white thermal type shrrt and a knife. All three (3) items were.

4 Short lived on Harper Street Wthh is approx1mately three (3) blocks from where the victim’s
body was found and which runs perpendicular to Railroad Avenue. ‘Short lived there with his
mother. After the murder, the victim’s car was found parked in front of Short’s residence. (R.
pp: 404- 08) '



found.together on the ground directly behind this garage. All three (3) items appeared tolhave
._fresh bloodf Or fresh blood stains on them The garage was also located approximately two (2)
- blocks from- Short’s‘residence These 1tems were located in the general path of ﬂlght of the
assallant as descrlbed by the eyew1tness Pollce eventually showed the Jacket to Short S mother
who conﬁrmed theJacket belonged to Short (R pp 331 61; R pp 109-43; R. pp. 404 08; 561-,_;
’- 63 581 607 State sEx 30)
» The autopsy . determmed the VlCtlIl’l d1ed from loss of blood as a result of stab wounds <
4 w1th a sharp obJect ‘The victim was stabbed a m1n1mum of th1rty (30) times. She was: stabbed in -
the neck chest abdomen and arms. She was also cut on the ear and stabbed in the shoulders ’
- The v1ct1m also had drrt on her legs and her feet mcludmg the soles (R pp 798 803) |
o DNA testmg subsequently showed the v1ct1m ] blood [DNA] was on the kmfe the blacki
Jacket and the. long sleeve white thermal sh1rt found behind the garage: The vrctlm s blood was'
found on the front of the black jacket. Thelv1ct1.m s DNA was also found ona swab of the neck '
| and cuff of the black Jacket/ lndlcatmg she had worn the ]acket in the past The Vlct1m s blood‘

| was found on the handle of the kn1fe The v1ct1m s DNA [blood] was also found on the center‘ " A
| of the wh1te thermal long sleeve sh1rt (R pp. 612 15 690 96 701- 02) | | .
| ~ Short’s DNA was also found -on the black Jacket the long sleeve wh1te thermal sh1rt and
: DNA consrstent w1th Short S was found on the kmfe (R pp. 617 27 640 737) Short s DNA
was a minor contrlbutor to the sample taken from the collar and cuff area of the black ]acket'
1nd1cat1ng he had worn the Jacket before Short s DNA was consistent w1th that found in two Q) -
Places - 0n the kmfe B ,contalvne;d 1n ‘- a  mixture w1th h‘ ‘ | v1ct1m.s..; o

blood [DNA]. Short’s DNA was consistent 'Wlth'that found ‘on the underarms of the white "

oo Lt



' thermalshirt which 'contain_ed the victim’s blood, indicating he had previously worn it before. (R.
pp. 690-96). |

The victim’s ﬁngernail scrapings seized_ at autopsy were also analyied for DNA. Short’s
DNA was found under the: uictlm’s frn'gemails. lThe State’s DNA expert testified there'was a
v slgniﬁcant amount of Short’svDNA under the yictim’s ﬁngernails consistent withvShort being
involved in an altercation wlth‘the victim and inconsistent with mere casual contactl (R Pp- 6 12-

'16;698-701)‘

Short s boxer shorts were also tested for DNA The victim’s blood [DNA] was found on

the front warst area of Short ] boxer shorts (R Pp- 687 90)

Short was 1n1trally questroned at the pohce statlon as a wrtness or person wrth lnformatron
about the case not as a suspect Durmg that quest10n1ng, Short related he and the vrctrm had ,
A ‘.been together that evenmg and had an.argument at his re51dence The vrct1m 1n1t1ally left on: “
foot returned and the argument resumed The victim then- left on foot agaln A few mlnutes'
later Short dec1ded to go after the v1ct1m and calm her down As he was walkmg on Harper St.

R ,toward Railroad Ave., he heard the v1ct1m scream in, the distance and he ran toward her screams

- When he arrrved at 4997 Rarlroad Ave the v1ct1m had already been assaulted and was lymg on

: her back w1th Mex1cans standrng nearby Short then called 9ll to report the assault and get the ‘
: Vrctrm assrstance Short then placed h1s whrte t- shirt under the V1ct1m S head and put hrs cell S

" phone down next to the victim.’ (R pp. 25- 62 361 78; 382-458; 460- 507)

As the night and investigation" _progressed, Short’s version of events did not match up

with witnesses’ version of events at the scene and Detective Bailey noticed injuries on Short



4 o

. con51stent wrth h1s poss1bly bemg the perpetrator "As a result, Short‘was read hisMiranda r1ghts .

at 4:30 am and executed a waiver of those r1ghts . Short then told i'-nvestigatorsvthe'same .

exculpatory story he had told them pr1or to. h1s M1randa warnmgs Short was then asked how he:
L : , got cuts on the palm of hlS rlght hand He explamed these came from p1ck1ng ﬂowers for ‘the -
S o "‘Vlct1m two (2) days before her murder Short was also asked 1f he had ever- owned a black A o

~ Jacket and he stated he had owned a Black Old Navy Jacket but he had glven 1t away two (2) e i

e "mflv,":jweeks before the V1ct1m 5. death (R pp '2' ,-1,43 Ex 1 Jackson V. Denno [eranda Walver R

T Form] R. pp 382 458 460- 507 508 47)

Around lO 30 am., Short was 1nformed pohce had found the black Jacket the wh1te”

Ca £

thermal shlrt and the kn1fe near the crime | scene and the 1tems contamed blood Short F ‘

malntamed the same exculpatory story throughout the 1nterv1ew post eranda as he d1d pre-‘,;: o

B - Miranda Mrranda unt1l approx1mately ll 30 a. m (R pp 25 143 Court s Ex 2 Jackson V. Denno [Vldeo"%%«“';. :

e ofmterv1ew of Short w1th Johnson] R, pp 404 08 460 507 508 47)

A S

At that t1me 11 30 am., Detectlve Lt Angela Johnson who knewﬂ Short s fam1ly, spoke'r” L

f.'frewrth Short alone She mformed Short he was bemg arrested for the murder of the v1ct1m and
”‘,;,would be taken to the Charleston County Detent1on center for bookmg When Johnson asked ,‘f . :
Short 1f there -was anythmg he would hke to tell the v1ct1m S mother Short for the ﬁrst t1me.

. A.:made’ adm1351ons that it was he who kllled the v1ct1m and not some unknown th1rd person (R 3 X

. r

pp '25-143; Court s Ex 2 Jackson v, Denno [V1deo of 1nterv1ew of Short w1th Johnson] R pp .

B 404- 08 460- 507 508 47) oL

s Detect1ve Ba1ley not1ced cuts or scratches on Short ] forehead that he 1n1t1ally thought m1ght be o
~ blood spatter from Short attending to-the' victim at the’ scene. Bailey eventually saw a cut to the =
"back of Short’s right hand and when Short turned over h1s hands Barley saw stra1ght llne cuts to S
~ the ﬁngers of the palm of Short’s rlght hand. '



Pollce obtamed a search warrant to obtaln a buccal swab from Short to compare his .
' DNA to any blood or, DNA found on the knrfe the black Jacket the wh1te thermal shrrt and the :

ﬁngemarl scraprngs or clrppmgs of the V1ct1m The buccal swab was then taken from Short

1

| Short was then formally arrested for the v1ct1m s murder (R pp 412 16 548 566 225 39)

At trral Short testrﬁed in hrs own defense He testlﬁed to each statement he gave to PR ‘

.‘ " 'a,,"

v pollce begmnmg wrth those made at the crlme scene untll hrs eventual arrest the followmg day

g .‘1

o : fHe testrﬁed he 1nformed the ﬁrst respondmg ofﬁcer w1thout bemg questloned that the v1ct1m was

kY

,-f'hrs grrlfrlend they had argued earher and the v1ct1m had walked away or stormed off Short

’A N testrﬁed that at the pollce statron he told the pohce exactly what he »was telhng the ]ury, that he K e "

- ;‘,:and the victim had argued at h1s resrdence she walked away once and returned they arguedf“

. 7‘»"; X

i iagarn and she struck h1m w1th her car keys -and she walked away agaln headed down Rallroad

venue_v He then decrded to follow her to calm her down and he heard her scream and by the

.,[ L - R

R _trme he reached her she was lyrng on the ground and had been stabbed by someone else He

A

‘;.‘,:.; 'fl;also testrfled before the Jury he told pohce he cut hrs ﬁngers on the ﬂowers he p1cked for the .

{:.owned to a homeless person about two (2) weeks before the murder He testlﬁed before the Jury

B ;’that all of these statements ,were true tHe also testrﬁed he made the ﬁnal tstatements to Lt

o AJohnson after h‘ey was 1nformed he was gomg to be arrested but he asserted he d1d not admlt hrs ‘
_“-, gurlt but .was srmply statlng he was sorry that the v1ct1m had ever. got mvolved wrth hlrn? |
because 1f she had not been 1nvolved ‘wrth hrm romantrcally she would not haye been at hrs
e ‘resrdence that nrght she- woul‘d-not have walked away after the1r argument and she would not

;..have been kllled by an unknown thrrd person (R pp 839 1003) R

‘ T SISV SO N T e T I NN



Short also -admitted while testifying that the black “‘Old l\Iavy” jacket recovered by police
one (1) block from the crime scene and two'(2) blocks from his res1dence was his Jacket Short
also admltted the whlte ‘thermal shirt recovered by police in the same locatron was his. Short
also admrtted both 1tems‘conta1ned the victim’s blood and hlS DNA F1nally; Short also admitted
-‘there was some questlon whether the v1ct1m ] unborn ch1ld was hlS and that he and the v1ct1m |

| had agreed to have a paternlty test done when the chrld was born (R pp- 839 1003)

i TR ISSUE L

Whether Judge J efferson ‘erred by allowmg Detectives Balley and R1edel to
test1fy they d1d not believe appellant S explanatron for two dlfferent matters?

C -

What OCcurred Below '

Dur1ng the tr1al Detectlve Ba11ey testlﬁed that when Short was or1g1nally brought to the . 'Q :

pohce statlon he gave an account of what occurred that evenlng Ba1ley d1d not testlfy what that o
"“aécoUnt ‘was Balley was asked 1f that account was consrstent of matched up w1th otherx

a;‘ I.- R

e ‘w1tnesses pohce were htalklng to at the scene Short S counsel obJected but d1d not g1ve a basrs o

N

_ for the object10n After a. bench conference the objectron was overruled | Balley then testrﬁed
. Ty
' that at ﬁrst Short was the only w1tness that he had been able to talk to, but later after speakmg
w1th other detectrves who had been at the scene, he leamed what other w1tnesses had told pollce
" and Short 'S account of eventsé~ was not : consrstent w1th what those w1tnesses had told police.. - :
Ba1ley did nof testlfy to what those w1tnesses at, the scene had told pollce only that Short’s
| account was not con51stent w1th the other witnesses’ \account Ba1ley testrﬁed based on this fact

and-later observing thi'ngs on Short’s body, he began to cons1d,er Sho‘rt as a po.ss1ble suspect in

the murder of the victim. (R. pp. 382-93).



Later Detectlve Balley testlﬁed before the Jury to statements Short made post eranda
One statement of Short was: that he cut the palm of hlS hand the Thursday before the murder

: plell’lg ﬂowers for the V1ct1m

) 'Xplanatlon of how he L

".AM 75"’» T

.'; ‘ Short ob]ected that thrs was outsrde of the ab111ty of Balley e ) )

. . P ‘

f“f}" ' :’asked the objected to questlon (R pp 384 ln 14—16 385 ln 10 451 53);f Addrtlonally,‘

iphotographs of the cuts to Short s hand had been :admltted and shown to the Jury wh11e Balley;ﬂ,;f .

- ;Atestlﬁed on dlrect and Balley had testrﬁed w1thout objectlon 10 hlS op1n10n these cuts were‘ SRS

o

;caused by Short’s hand shdmg across the blade of a kmfe [not plcklng ﬂowers] (R pp 384

SR ln 14 16 385 ln 10 State s Ex 23 28) Short had questloned Balley extenswely on cross-»:_ o

s

o ';'fexammatlon and attempted to 1mpeach h1m about thlS testlmony (R pp 41 8 29 441 45)

. . : B S "‘.

IR .8 On cross- examrnatlon Short had. questloned Barley extenswely about h1s un- obJected to. dzrectf .
Sean examznatzon testzmony that the injuries to the palm of Short’s hands“were' ‘straight line cuts andf)

S . were, consrstent w1th Short’s hand. havmg shd over a kmfe blade durmg an attack on another. S
person (R pp 418 29 441 45) ' C : G -



A

Detective Riedel also. testiﬁed to statements Shdrt made post-Miranda. Among other

statements R1ede1 test1ﬁed Short stated that he and the victim argued she left, she returned and .'

they argued agam she left agam and a short t1me later he- followed the victim. after she leftinan - -

: ‘attempt to calm her down (R pp 473- 77) Rredel was asked 1f he beheved thls statement Short .

. objec_ted on the grounds ‘of relevance.j, Judge Je_fferson’ overruled..the objection ﬁndmg the
testimony went to the course of the investi'gation b. (R" p. 477, 1. 4-22). ‘Detective Riedel then

;testrﬁed Short s explanatlon ‘wasn’t completely bellevable no 7 (R pp 4717, ln 14 478, In.
10) Detect1ve Rledel then went on to test1fy wrthout obJectron that Short informed him .as he

~ neared Ra1lroad Avenue, he heard the victim’ screammg, and he ran to help her. Riedel testrﬁed :
”Without“objection this statement was'inconsis‘tentvwl_th"what: other :witnesses_ or a witness ‘at the
| .scene'ha'd:told"police.A(R.;"pp_. 4"7'8-8_0)‘.'7“7

o | Lack of Preservatzort ofthts Issue

On appeal Short argues Judge Jefferson erred in- admrttmg each of the three (3)‘

. ‘statements above [2 by Balley and l by R1edel] because they called for 1mproper op1n10n -

L testrmony (IBOA pp 16 20) 8

7 Although not related to ‘the j Jury, the eyew1tness Ms Flores Urbina had explained to pohce she
~ witnessed the assault on ‘the victim, saw the assailant flee,- and she proceeded past | her driveway

and drove to a- nearby residence and attempted to use the telephone there because hér phone was .

inoperable at the time.  She then drove around the block and back to her driveway where the

victim was lying on the ground. Short’s statement was inconsistent with Ms. Flores-Urbina’s

timeline because he alleged he heard the victim being attacked and he immediately went to her
and when he arrived at the end of the driveway, the victim was on the ground and Ms Flores-

. Urbina and her friend were already there. ‘

- 8 Short did not object below that in asking either ofﬁcer whether they belleved statements made
by Short that the State engaged in improper witness pitting. See State v. Daise, 421 S.C. 442,
807 S.E.2d 710 (Ct. App. 2017). As a result, to the extent Short argues this on appeal as a basis
for reversal, this issue is not preserved for appellate review. State v. Patterson, 324 S.C. 5, 482

- S.E.2d 760 (1997)(defendant may not argue one ground below and a different ground on appeal);
State v. Whipple, 324 S.C. 43, 476 S.E.2d 683 (1996)(srmrlar) State v. Tucker, 319 S.C. 425,
462 S.E.2d 263 (1995)(same) '

11



The challenge to the first statement of Bailey is not preserved for appeal. A general
objection to the admission of evidence, without more, does not preserve the issue for appeal.

erder Corp V. W1lke 330 S C 71 497 S E 2d 731 (l998)(a general objection does not preserve

- an issue for appeal specrﬁc grounds in support of the obJectron must be clearly stated) State V.
I y 325 S C. 137 481 S.E.2d 125 (1997)(a general objectron to the admlss1b1l1ty of test1mony

or evrdence does not preserve the issue for appeal) State V. Barlev 253 S.C. 304 170 S.E.2d

' 376 (l969)(the tr1al Judge comm1ts no error in overrulrng a general objectron) State v. White,

3ll S.C. 289 296, 428 S. E 2d 740, 744 (Ct. App l993)(an ob]ectlon that is too general does not

»preserve issue for appeal) See York V. Conway Ford Inc 325-S.C. 170, 480 S. E 2d 726 (1997) :

: Whlle Short argues on appeal that th1s testimony was madmlssrble because it was speculatlve
opinion test1mony, this objectron was not ralsed below Therefore the .objectron to thlS-.'
‘ .'testrmony,‘ is not: pre_sery_ed for appel,late review. - |
: CAS tothe remammg two (2) statements, Short’s argumentbelow and onappeal ‘has no
..'m‘e'rit".' - |

| ARGUMENT L

J udge‘ J efferson dld not efr in admlttlng the challenged testlmony of Detectlves

Bailey and Riedel; regardless, the testlmony was harmless beyond a reasonable
doubt. . : .

Standard of Review -
“The admission or exclusion of evidence is a matter within the trial court's ‘sound
~ discretion, and an appellate court may only disturb a ruling admitting or excluding evidence '

upon a showing of a ‘manifest abuse of discretion accompanied by probable 'prejudice ™ State v. -

‘Commander, 396 S C 254, 262-63, 721 S.E.2d 413, 417 (201 l)(quotzng State v. Douglas, 369

SC 424 429 632 SE2d 845 847 48 (2006) “An abuse of d1scret10n occurs when the

12



conclusions of the trial court either lack evidentiary support or are controlled by an error of law.”
State v. Pagan, 369 S.C. 201, 208, 631 S.E.2d 262 (2006).

If the witness is not testifying as an expert, the witness'[s] testimony

in the form of opinions or inferences is limited to-those opinions or-

inferences which (a) are rationally based on the perception of the w1tness

(b) are helpful to a clear understandmg of the witness'[s] testimony or the
" determination of a-fact in issue, and (c) do not requ1re special knowledge

sklll experience or training. -

_Rule 701 SCRE “Expert testimony differs from lay testlmony 1n that an expert w1tness is

. ‘perrnitted to state an opinion based on facts not w1th1n his ﬁrsthand knowledge....” Watson V.

o Ford Motor Co 389 S.C. 434 445 46 699 S: E 2d 169 (2010) “On the other hand a lay w1tness ‘

] - may only testlfy as to matters w1th1n hlS personal knowledge and may not offer op1n1on

} testlmony which requires specral knowledge sk111 experience or training ? Id at 446 6994‘ '

. S.E. 2d at - 175 see also State V. Douglas 380 S. C 499 502, 671 S. E 2d 606 608 (2009)(“Lay o

| . wltnesses are permitted to offer testlmony in the form of oplnlons or 1nferences 1f the opimons or -
mferences are rationally fba.sed .on the w1tness [s] \pereepuon, g and ;wlll aid the Ju‘f}”_i‘_”‘ :
understanding testimony, and do not require special knowledge..”); “;Testimony in theformof an -
opinion or inference otherwise admissible is not bbjeet‘ionable because it embraces”ah' ultimate-
. "_1ssue to be decided by the trier of fact.” State V. Fr1pp 396 S.C. 434, 439 721 S.E. 2d 465 467 o

(Ct App. 2012)(quotmg Rule 704, SCRE). o

" In‘his br1ef in support of his argument on this issue, Short references two (2) cases: State :

V. Westmoreland 421 S.C. 410, 807 S.E.2d 701 (Ct. App. 2017) and State v. Brewer, 411 S.C.
.401 768 S E.2d 656 (2015) However, neither case is app051te or controlllng on this issue. |

| In Westmoreland ‘421 S C. 410 807 S.E.2d 701, this Court held the adm1ssron of the

testlmony of the coroner that he determined the victim’s death was a homicide was an abuse of

discretion and not harmless because the coroner testified 1ncorrectly that a hom1c1de is when a

13



L
A

death results' from the intenz‘_io_rial act of another and the ;testimonyv was not based on thé

coroner’s perception but the, perceptions of: others.® Critical . to" the ‘Court’s decision, the

. defendant in-Westmoreland asserted at trial the’death of the victim, which was the result of the ]
T . . b e . . ;i;,: . ‘ ST . ) SO 3 S S , R L_"‘ v

impact of the defendant’s vehicle*with'.-the;”v'ictim 'was ;an" accident c‘aused byhrmbutnot

B ¥ o
A R e »
e T T o - S

' argument and ﬁght The coroner s mlsgurded oplnlon that a homlcrde zs an mtentzonal act went )

',

. case Id Th1s Court d1d not hold 1n Westmoreland that a law enforcement ofﬁcer can never_-i

‘?’v .

T ccurred in Westmoreland d1d not occur 1n thls case :

murder and a gun charge There w> S

(. ;'?entrance to th club There was als‘ ev1dence of a second shooter outs1de the nrght club The

Court held 1t was error to adm1t thefentlre‘v1deotape of ofﬁcers 1nterv1ew1ng the defendant when ;’

: 2 the defendant denled h1s gullt exerc1sed h1s rlght to remaln srlent sa1d he wanted an attorney, _

and offlcers repeatedly stated hearsay on the tape some of whrch was false and challenged the :

defendant to prove h1s own 1nnocence Id

What occurred in Brewer drd not occur 1n thrs case Short did not exer01se hrs rlght to. ..

R o . remain silent, aSk _thé‘}'int_errogation to, cease,' and none ,'of the-d'etectwes chall_enged Short to prove

' As thrs Court pomted out in Westmoreland a homrclde is actually deflned as the death of a’
human being caused at the hand or as a ‘result of the actions of another, but it does not have to be
‘an intentional act but includes unintentional killings. Id., 421 S.C. at 420 21 807 S E. 2d at 707
(c1t1ng Commander 396 S.C. 265- 70 721 S.E.2d 419 21) " : .

14 "

, ffintentional The State asserted the defendant 1ntentlonally ran over the v1ct1m after an earlrer o o

s ] to the ultrmate 1ssue 1n the case and could have persuaded the Jury on the ultrmate 1ssue in the'

testlfy to hls'perceptlon or oplmon or why he contlnued to questlon a suspect d What»':‘f S




his innocence. In fact even though-Short’s‘ entire ‘interyiew‘ from the time he~' arrived at the

pohce station untll l’llS adm1ssxons at approx1mately 11:40 a.m,, ‘was audlo and v1deo recorded " y .

- the State d1d ot 1ntroduce the entlre audlo and VldeO tape as the’ State did in Brewer The State Y

9" " e i 'g > .

Rledel confronted Short w1th’ev1dence i, the case Durmg the tr1al ~Ba11ey and R1eter onlylr

VRt . PO -

testlﬁed to the statcments Short madekto them 1n response to the1r questrons or statements The S

V 602 SCRE (requmng personal knowledge) ‘ ; -"' |

i . ,y. .

And even 1f th1s challenged statement constltuted op1n1on testlmony, 1t was not 1mproper:.‘ T e

N :t o
e v,v

lay w1tness op1n10n testrmony H1s un objected to test1mony on d1rect exam1nat1on shows thrs L

Ed - 4

(R pp 384 ln 14 l6 385 ln 10 451 53 State sEx 23 28) Rule 701 SCRE

The objected to portlon of his test1mony [on re- drrect] was based on Barley s exper1ence :

TE - . i ".
§ou e . L. . W K

as a detcctwe and h1s observat1on of the cuts on the palm of Short s hand nothmg else Based : o

c

on Ba1ley ] years of experlence and observatlons of the cuts 0. the palm of Short s hand those

LR n,'l N
Y

cuts were cons1stent w1th Short stabbmg another person wrth a knlfe and Short 'S hand shppmg

s



]

down the knlfe not picking ﬂowers (R. pp 384 ln 14-16; 385 In. 10; 451- 53) Addrtronally,
photographs of the cuts to Short’s hand had been admitted and shown to the j jury: while. Bailey .
testlﬁed on direct examlnatron' and, Barley.had testlﬁed w1thout obJectron to-hls oprnlon these,‘,.
cuts were caused by Short s hand s11d1ng across the blade of a kmfe [not p1ck1ng ﬂowers] (R pp _ |
B ‘384 In. 14- 16 385, In. 10; 451 53; State’s Ex. 23-28).'7 f ‘
“ .Srrmlarly, Dvetectllve Riedel dld not glve _oplnlon testim.onﬁy,.b'ut testiﬁedshe personall'_y

. did not‘belie‘ve Short’s initial verSibn of events because Short’s verSion of events did not match’ -

up w1th what he had leamed through hlS 1nvest1gat10n ‘at the scene BeCause heﬁvtd‘id not'ac'cepti o

4';‘,‘

. ‘Short s vers10n of events he contmued to questlon Short The admrssron of thls testlmony was_- k

Inot-an abuse;’of drscretrvo,n. .

¢

. ‘What: the State”-actually' elicited was teStimony oh 'the- wiin'ess 'srdﬁd-lfrbfﬁ" Detectives

‘ Barley and R1ede1 that they d1d not accept Short S ver51on of events and as a result contlnued' o i

.x

S the1r questlomng of h1rn at the pohce statlon Thrs was obvrous to the ]ury from the fact the
' detectrves d1d not accept Short s ‘version of events, that an unknown thrrd party commrtted the-. S

V "offense and hlS explanatron for 1n]ur1es to hlS hand, and contrnued to questlon h1m after‘ Short ‘

h .related these facts several tlmes

Th1s testrmony is also consistent w1th the un- obJected 1o Vrdeo tape of Lt Johnson S

. 1nterv1ew1ng Short (State s. Ex. 30), wherem she 1nforms Short he is belng arrested for the -
‘ rnurder and the reason he is be1ng arrested for the murder, and Short’s adm1s51ons to her that it

was in fact _he who commrtted the murder.

o Furthermore,’ this was re-direct examination of the witness by the State, j'a:fter' Short had
questioned Bailey extensively and attempted to impeach him about his un-objected to testimony:

" . on direct examination that the cuts to Short’s palm were consistent with Short’s-hand having slid -

over-the blade of a knife. (R. pp. 418-29, 441-45). The objécted to testimony was proper re- ’
.. direct in response to Short’s cross-examination and attempted 1mpeachment of Bailey on thrs :
- Issue. (See R. Pp. 447-58 [re -direct of Bailey]). Rule 611(a)(b) & (d), SCRE
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Harmless Error .
Regardless. the":adm'i'ssion of the]challenlged testlmony was harrnless be‘yond a reasonable

"’doubt As prev1ously stated 1t was obv1ous to the Jury and anyone else l1sten1ng to the test1mony- .

*

» - IS /
"‘"that pohce did not accept Short s 1n1t1al ver51on of events because they contmued to*question -

= .h{m L
Add1tlonally, Detect1ve Balley testlﬁed several tlmes w1thout obJectlon that the 1nJur1es to.¢ .

e

,iShort S+ hands were caused by or consrstent w1th someone S hand shdlng down a kmfe and;',. '

w .

. cuttrng them—self on the blade of the kn1fe (R pp 384 ln 14—16 385 ln 10 451 53 State s -

I T4

gy Ex 23 28) Obvrously, thls testlmony 1tself is 1nconsrstent w1th Short S clalm that he cut h1s ’

tvv?"'hand on ﬂowers removmg them from a ﬂowerbox the Thursday before the murder Therefore 1t.

« :was obv1ous to the Jury that Detectlve Balley dld not accept or beheve Short S, versron of how he’ o

-

cut the palm of hlS hand

.VCI'SIOIl? Of events: was

1nconsrstent w1th what the 1nvest1gat10n at the scene revealed T:. erefore 1t was obv1ous to the S

Jury that Detectlve R1edell d1d not accept or belreve Short 3 vers10n of events _”' i, Ll

al

Th1s testrmony is also cons1stent w1th Lt Johnson s testlmony and the un obJected to» '
: ' v1deo tape of Lt Johnson 1nterv1ew1ng Short at 11 40 a. m; (State s Ex 30) wherern she 1nforms?

R = .L_Short he is belng arrested for the murder and the reason he 1s be1ng arrested for the murder she e -

g1ves Short the opportumty to relate what really happened and Short makes admlsswns of- gullt

" R As a result 1t was abundantly clear to the Jury that 1nvest1gators d1d not belleve Short s initial -
",,‘s,tate.rnents to law—enforcement. g

Furthermore the ev1dence of Short s gullt was overwhelmmg The v1ct1m was- found

“’j"approx1mately three (3) blocks from Short s res1dence w1th th1rty (30) stab wounds The v1ct1m L ’

R "



Was Short;s g‘irlfriend. Short was covered in blood 'including his hands, face and on his pants;"'-
Short was the last person with the v1ct1m before the deadly assault The v1ct1m s car was found

parked in front of Short s home after the deadly assault Short and the v1ct1m had argued at h1s
resrdence shOrtly.- before the deadly assault. .The assa1lant'wasde‘scr1bed by» an eyew1tness"as an’ |

Afr1can Amer1can male w1th a part1ally zrpped up black Jacket a wh1te shlrt and blue Jeans w1th

3o
4ot - P B3 . -‘,74

) somethmg metal 1n hlS hand Short 1s an Afrrcan Amer1can male Pohce d1scovered at the pohce
statlon that Short had stra1ght l1ne cuts to the palm of h1s hand consrstent w1th l’llS hand hav1ng

f‘ sl1pped down the kn1fe whlle stabbmg the VlCtlm and cuttrng h1mself Pol1ce recovered the black | '4

“ Jacket wh1te thermal 'shlrt and kmfe approxrmately one (1) block from the ‘crrm‘e scene and two

0

(2) blocks from Short S: res1dence The ]acket therrnal shlrt and kn1fe contamed the v1ct1m s '

1n a struggle w1th the‘ vrctrm before her death The Vrctlm s blood [DNA] was also found on :

Short S boxer underwear Short eventually adm1tted to Lt Johnson between 11 40 am and

. . BT
i . T L L .

o 12 lO p m on October 11th that 1t was he who was responsrble for the V1ct1m s murder Short e
admltted under oath the black Jacket and wh1te thermal shlrt recovered by pollce were h1s As a
result the adm1ssron of the challenged testrmony ‘was harmless

o Whether J udge J efferson erred in allowrng Detectlve Serrundo to testrfy that
S h1s 1nvestrgat1on cleared -a potent1al suspect of the crrme‘7 '

. ‘Short contends Judge J efferson erred in allowmg Detect1ve Ruben Serrundo to testlfy that

*

*

during,_ his 1nves_t.1gat;1‘o_n »o‘f"thrs:c‘aseg,he clearcd” another person a former boyfrlend of the

: ;v.ictlrn, of the cr_ime. Short alleges ‘this test1mony was 1rrelevant. Short_ al_leges thefac,t that h‘e o

RS



[Short] maintained that ano}the'r person, not hirnsetf, killed the decedent did not make this -
| testirnony relevant. Short is wrong. Regardless, the‘testirnony was harmless beyond any doubt.
i WhattOpccurred»Balow

Ijnring tri‘al, Detelcti\re " 'Ruben | Serrnndo .' testrﬁed to hlS role and actions in the
inVestrgati'on .of the nrur‘der"'of the \rictirn. :Arnong other.things‘ll1 Detective Serrundo testified he
was glven the names of some of the v1ct1m s prlor boyfrlends and he‘was asked to contact themv .
' -du:rlng his 1nvest1gat10n to‘ vse‘e if the.y could he p0551ble suspects. When the Sohcltor asked the
Détective Whether, he was able to clear.thern as_s'uspects'.i'n the case, defense-counsel objected to-
- the relevance of this question. JudgelJefferson rul'ed the question was not irrelevant since the
:‘State could anticipate Short was Vde.nying ‘having cornnritted the crime and it was therefo’re
'..’..permlsmble for the Sohcrtor to have law enforcement testlfy thther they 1nvest1gated andp K
cleared,.other posmble;s’uspects. Therefore she ‘overruled the objectlon (R pp. 550- 51) '
' :Serrnndo then testlﬁed he was lable to clear another person a former boyfrlend as a suspect ‘

: '_Serrundo testrﬁegi'based' on.'hrs vlnves‘tlgatlo‘n_;the‘"mrtral_vrn'foi\rrnatron pohce“were glven by the : '
o "'}Vi.'ctinr:’.s' farnwily:at:the .-hospita! was vin_'cor'r;eﬂct and the ‘_f(‘)r{ner‘}hoyfriena had' not ~hafl any contact s
wrth the V1ct1m at ‘al‘l.,{t.‘:‘This “n/as theextent ot;?t;etective "S:nrrundo"s te'stiniony on this issu‘e.‘ (R.
- pp. 550-51). 'Detective Serrindo went on to testiwfy to other things he did in the investigation -

iincluding being present when the murder weapon, jacket,vv-*and-.therma_l shirt were recovered;.

1 Detective Serrundo was also at the crime scene the night of the murder and was involved in
taking the written statement of the Hispanic woman who was an eyewitness and he witnessed the
recovery of the knife, black jacket, and thermal shirt behind the garage two (2) blocks from
Short’s. residence. Serrundo also obtained the search warrant to obtain the buccal swab from
Short to compare Shoit’s DNA to any evidence found on the black jacket, thermal shirt, and the .
- knife recovered behind a garage approximately one (1) block from the crime scene. Serrundo

also took the buccal swab from Short and packaged this evidence. (R. pp. 548-66; 225-39).
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obtaining the search warrant to obtain the buccal swab from Short, and taking the buccal swab
from_ Short and packaging it to be transported to SLED for DNA analysis. (R. pp. 548-66).
ARGUM'ENT IL.

: Judge Jefferson did not err in admlttlng the challenged testlmony of Detectlve
Serrundo; regardless, the admlssmn of this testlmony was harmless

An‘alysis

“All relevant ev1dence is adm1551ble except ‘as 0therw1se prov1ded by the Constitutlon of o

) the United States the Constltution of the State of -South Carohna statutes these rules or byw

other rules promulgated by the Supreme Court of South Carohna ” Rule 402 SCRE State v. S

LA leksey 343 S C. 20 538 SE. 2d 248 (2000) “‘Relevant ev1dence means ev1dence havmg any; S

) "_tendency to make the ex1stence of any fact that is of ¢ consequence to the determmation of the',;i” o

- , ‘actlon more probable or less probable than 1t would be w1th0ut the ev1dence ” Rule 401 SCRE o

g "‘Under Rule 401 ‘ev1dence is relevant 1f 1t,-has a d1rect bea‘rmg upon and tends to e‘stabllsh or

K "make more or less probable the matter in controversy In the Matter of the Care and Treatment of »

'Corley 353 S C. 202 577 S E. 2d 451 (2003) State V. Adams 354 S. C 361 580 S.E. 2d 785 (Ct

| App 2003)

o Judge Jefferson did not err in‘ oVerruling Short’s objection to thi_s limited testimony on the

'gjroun‘d.si‘of relev'a_nce.i Short ass'erted in his statéments to' policef and at trial that he _did"'no't kill the

: v1ct1m but an unknovvn third party did It was theretore releva’nt»vvhe'the'r the :Sta.te”investi_gated
»the. possibility of any other potential assailant a'nd' whether the' investigation' elir_ninated'that
person as a possible perpetrator. Rule 401 '& 402, SCRE, Al_é_l_(S_ey, 343 SC 20, 538 S.E.2d 248;

S Adams, 354 S.C. 361, 580 S.E.2d 785. As a result, Judge Jefferson did not abuse her discretion.
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Harntless Error
liegardless the testimonv was harmless. Surrendo only testified that he investigated the
- _'Apossibility that one (1) former boyfriend could have been the perpetrator and his’ 1nvest1gat10n :
o eliminated him asa potentlal suspect because the former boyfriend had not had any contact with’
_ -th‘e v1ct1m.. This llrnited testlmony could not have prejudlced Short. It was adm1551ble on re'ply.
| : Furthermore as prev1ously~,discussed the ev1dence of Short s guilt was. overwhelmlng

The v1ct1m was found approxrmately three (3) blocks from Short S resrdence with thirty (30) stab5 ,j

. \

- ‘wounds Short was the last person w1th the v1ct1m before the deadly assault The. vrctrm scar. -

- :“\was found parked 1n front of Short s hometafter the deadly assault. Short and the. v1ct1rn had e
" ‘argue»’d at his residence -shortly .‘b_,efore‘ the dea_dly assault. The assailant was described by an
eyeWit'ne‘ss‘as ‘an African'-A‘merican rnale with a ,partiall'y zipped up black :jacket a'whit'e‘i" shirt

";'i‘and blue Jeans w1th something metal in his hand Short is an. African American male Pollce" g

recovered the black Jacket wh1te thermal shirt and knife appr0x1mately one ( 1) block from the,’, ,

. | crlme scene and two (2) blocks from Short S re51dence The ]acket therrnal shu’t and knlfe a

- V“"j contained the v1ct1m s blood and DNA The ]acket thermal shirt and knife also contained

Short s DNA Short eventually admitted to Lt Johnson between 11:40 a:m. and 12 10 p: m. on
' .October 11th that 1t ‘was he who was respon51ble for the v1ct1m s murder Short had m]urles to
h_is face cbnSistent With having been”in a struggle with the victiin priOr t0 her_death. Short’s |

‘DNA was found under‘ the victirn’s ﬁngernails ina quantity consistent with having been ina

. struggle w1th the victim before her death. The v1ct1m ] blood [DNA] was also found on Short’s

- boxer underwear Short admitted under oath the Jacket and thermal shirt recovered by pol1ce _

.v __ Were "-his Short had straight line cuts to the palm of hlS hand consrstent w1th hlS hand having |

"_‘»slipped down the knife while stabbing the v1ct1m As a result, the admisswn of Detective



» 143)

: Serrundo’s limited testimony that as a result of his investigation he‘cleared"one (1) former -
boyfrrend was harmless beyond a reasonable doubt

Issue 1. .
Whether J udge J efferson erred in admrttmg Short S post eranda statements"
in ev1dence‘7 r :

What OCcurred Below SR

-

o

Pre trlal Short moved to suppress all statements he made to pol1ce at the pollce statron" "‘:/ e

whether 1nculpatory or exculpatory Short alleged pollce v1olated Mlssourl v Se1bert 542 U S ' '

600, 124 SCt 2601 (2004) and State v.. Navy, 386 8.C. 294 688 SE2d 838 (2010) by

questlomng h1m ﬁrst and then Mrrandlzlng h1m later and that hlS statements were mvoluntary T

~Judge Jefferson conducted an in camera Jackson v Denno 378 u. S 368 (1964) hearmg to

. 4l~.

"determme the adm1551b111ty of Short S: statements to polrce At the hearmg, Detectrve S: Barley,,l; : B

p‘ N - é L s

b _R1edel and Johnson test1ﬁed (R pp 25 l43) The State also 1ntroduced a port1on of the aud10”i' o

. and v1deo recorded statement of Short 12 Short did not testrfy or call any w1tnesses (R pp 25-

cone

. "'Thé D'eﬁnb Testimony’ '

Detectlve Barley testlﬁed that when he arrlved at. the crlme scene Short was alreadyf*g"é“fz'-?

handcuffed and was 51tt1ng in the back seat of a patrol car. Ba1ley 1nformed Short they needed to §
~take h1m to the pollce station and’ 1nterv1ew h1m and ﬁnd out what had happened to his- g1rlfr1end
. Short stated that he understood Short was then transported to the polrce statlon and placed ina _

' ._ conference room at approx1mately 1:30.a.m. (R pp 25- 62) 13

* 12 The entire’ questlonlng of Short 1nclud1ng breaks in questronrng, was aud1o and v1deo
recorded.
13 Short s handcuffs were removed 1mmed1ately after he entered the conference room.
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- Bailey testified that eventually he went into the conference room and interviewed Short P
“asa witness or person with knowledge about the case.. He did not cons'ider Short a suspect at this
time. His questions to- Short were open ended and he ls‘irnply asked Short to tell him what
happene_d to the rvictim.'and git/e him avtimel\in'e'. (l{. pp.j25-62). |
. ' Short informed‘him that he Jand the victim had argued at hi.s residence, the uictim'left on
Afoot she returned they argued agaln she then left agaln on foot and he eventually de01ded to go ”
after her to calm her. down When he d1d as he was approachmg the corner of Harper Street and
>Ra1lroad Avenue he heard the v1ct1m scream in' the d1stance stop,'stop, stop.”” Short then ran
| 'down RallroadA'Avenuetand found the victim on the 'f..ground surrounded by seV:eral Mexicans.' He =

asked for an address $0 he could 1nforrn 911 of the locat1on wh1ch he eventually obta1ned from -

: _v_jianOther woman standlng nearby, and he called 911 and reported the assault He then called his  ~

',mother and 1nformed her somethmg had happened to Ma11k1a Short then placed h1s wh1te t= sh1rt _‘ 3

- ., 'under the V1ct1m S head and. put h1s cell phone down next to the vrct1m (R pp 25 62)

-‘._’fl;j“a‘iley test_iﬁed_' theinitial interview ofShortwas not Acontinu‘ous 'because Qailey was'in
and out:‘»of the _co‘nference_roor‘n confeﬁing with inuestigators at the scene.' whowere interviewing
v ',Witnes‘ses there_ and processiné: the c_ri‘rlne scene. 'After’conferrlng wrth inuestigatorsor ofﬁcers.
" Cat the -scene*.«Bailey.would re‘a.enter"the con.fer'.ence:r:oomv and speak"With :Short about 'ﬁ'lrthe_r
A\deta1ls of what Short knew (R pp. 25 62). | |

Ba11ey testlﬁed at some point during the 1n1t1al 1nterv1ew he asked to look at the blood on
Short more closely. It was at this t1me that Balley notlced that Short had actual lnjurles to. his
face not Just blood spatter from attendxng to the victim at the scene' Ba1ley also asked to see
: ‘Short S hands and Balley saw one (1) cut on the back of Short ] hand and a stra1ght line cut to |

the palm of Short’s right hand across Short’s ﬁngers. Ba1ley then had an ofﬁcer photograph
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Short to preserve the evidence he‘s'aw. Bai.ley testified it was at this point that he first began to -

suspect that Short may be the'perpetrator and not simply a witness or person with knowledge
about the case. (R pp 25- 62)

Bailey left the conference rooni again and followed up with other officers working on the ‘.

caSe and re-entered the conference room and spoke with Short several times but ba51ca11y.‘

obtained the same 1nformation The only addltional 1nformat10n Short gave was that in their last’

‘altercatlon before the v1ct1m walked off the’ v1ct1m had hit Short w1th her car keys (R pp 25- e |

. 62).

Bailey. test’iﬁed that around 3:30 am., Detective Riedel arrived from the crime scene.

‘After speaking w1th Riedél about what he had learned at the scene, Bailey asked Riedel t6 hsten;, L

to Short s version, of events Bailey testiﬁed he and Riedel re- entered the conference room and B

he asked Short to tell Riedel what he had told him. ‘Short then told. Riedel the same story as

describedabove V'At this p01nt Balley and Riedel left the. conference room and conferred
' Rledel 1nformed Balley that he thought Short was probably the perpetrator and they needed to. .
" read Short hlS Miranda14 r1ghts before they asked Short any further questions As a result of this |
conversation Balley and Riedel re- entered the conference room and read Short his MLnda;-‘_
: r1ghts Short subsequently executed a Waiver of Rights form wa1v1ng his m rights and .

agreelng to talk to Bailey and Riedel. (R pp. 25- 62)

Bailey testified that ‘he and Riedel then began to in_terrogatel Short. ~ Short told the . V

investigators the same story, i.e. that he and the victim argued, she left, she cameback, they
argued'again, she walked off again, and then he decided to go after her. He started' walking -

down Harper Street to catch up with her and calm her down when he heard the victim scream

' Miranda V. Arizona, 384 U.S. 436 (1966).
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“stop, stop, stop.” Short then ran down Railroad Avenue and found the victim lying at end of the
' driveway with several Mexicans around her. It was at this time'that Short was ﬁrst.asked how
3 ,he ‘got the cuts on his hand. Short stated those cuts came from picking some ﬂoWers for the
yictim the“: Thursday night before her assault. : Short-exblained’ he cut his hands on the thorns *
_ when pulling the flowers 'out of the ﬂower‘ box g Bailey‘ eventually left the conference room and .

‘Riedel continued to 1nterv1ewt Short. Bailey did not further partrcipate in 1nterv1ew1ng Short :

" -except to notify him around 10:30 a. m. that the Jacket thermal shirt and knife had been found )

o behmd a garage near Short s home and they contalned blood on them (R pp. 25- 62) s

Invest1gator Rredel test1ﬁed at the Denno hearlng that he arrived at the police department

at _approx1mately 3:30 to_ 3:45 am. He had previously been at the scene working, on the
investigation.‘~ While at- the scene, he ‘had talked to witnesses and obtaine‘d other information
regarding the assault on the victiri. Oncé'lie arfived at the police station, hé intérviewed Shortas

R

a witness 'With Bailey present to learn as many details'as he could about the victim’s assault.

SIE B

.. Riedel testified that at that point Short ‘was not a suspect to.him but a witness or person w1th S

_ information.‘ Riedel testiﬁed he and Bailey entered theconference room and he let Short tell him L 8

S what he had told Bailey earlier It was baswally the same story he had related to Balley when he‘

i ',--iﬁrst arrived at the police department Short stated he- and the v1ct1m argued she walked off she
- ‘came back the argument started up agarn she then walked off again and he eventually de01ded]
jto'follow her o calm her down. -As heAwas domg so, he heard her scream “stop,- stop, stob.- .
Short then ran down ARailroad Avenue inA the‘directi_on;of her screams and found he.r. at the end of :

- a driveway lying on the ground surrounded by several Méxicans. Riedel and Bailey then left the

15 Detective Bailey trial test1mony before the jury, which is consrstent w1th his Denno testimony, - |
is contained in the Record at pages 361-78 and 382-458. :
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N ‘conference room and conferred. At this point,.Riedel believed Short‘was probably“a ‘su'spect
: b_ased on what he knew 'frorn the scene and talking to wltnesses there land Short’s Version of
, : évents did not m'atch»up with those ﬁnite details. fhe Hisbanic eyewltness at the scene had seen
the assa’u‘lt‘ driven past the assault saw the aSsailant flee, drove to another location to use a

'phone and then. returned to the scene Th1s was a much longer perlod of time' than Short was ,

clalmtng Riedel informed Ba11ey they needed to read Short his eranda rlghts before they‘ »‘

R ) quest1oned hrm any further (R PP 62 109)

' As ‘a result Riedel and Balley eventually re- entered the conference room at
o -approxrmately 4:30 a. m. and read Short his Mrranda rlghts Short stated: he understood those"‘

| r1ghts and executed a Waiver of R1ghts form agreemg to talk to Rledel and Barley (R pp- 62- .

- 109 Ex l Denno [Warver or R1ghts Form]) The Walver form also sets forth Short s wa1ver of ' o

: hlS M@ rrghts was not permanent and Short could stob answermg questrons at any tlme lf
| he chose to do s0. (R pp. 62- 109 Ex 1 [Warver of Rrghts Form]) |
o : Rredel test1ﬁed at thls pornt he began to. 1nterrogate Short Short gave lhe same vers1on' -
of events, that:he" dld”not-, assault the v1ct1m, sorneone els‘e (lld, and V,he _only foundher after._r'

' hearing her ‘s‘cre'a'rns and‘runniné't’o her-.:b Short :was aSk:ed"':for the‘:"ﬁrst t1mehow he .gOt the cuts . ‘
on his hand and he stated that he cut h1s hand plcklng flowers from a ﬂower box on the Thursday
- .-before the assault Riedel testrﬁed he and Ba1ley eventually left the room agarn (R pp 62 109)
Eventually Rledel and Lt Angela Johnson a supervrsor quest1oned Short' at :
. approxrmately 6'30 a.m, Thrs .Was two (2).v-hours after Short had been read his Miranda rights |

N » and s1gned a Wa1ver of those rlghts At thrs time, Short was asked 1f he owned a black _]acket '

o Short sa1d he had owned a black “Old Navy Jacket but had ‘given it away approxrmately two. (2)\_ :
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weeks before the victim’s assault. He stated he gaye the jacket to a homeless person. ,‘Riedel e
testified that he eventually left the conference room. ' ®R. pp.' 62-109).
Rledel testlﬁed that at approx1mately 10: 40 a.m. R1edel showed Short -a portlon of a

‘4,,.

v1deotape from an- ofﬁcer s body camera at the scene wh1ch contradlcted what Short was tellmg '

detect1ves- 'Short told’ an ofﬁcer at‘the scene he‘saw someone flee from.the»assault., R_1edel. B

.

.. testified he d1d not 1nterv1ew Short anymore after this. (R pp 62- 109) 16 :
. S

; ' . Lt Angela Johnson testlﬁed at’ the Denno hearmg that: she first 1nterv1ewed Short at, Lt

approx1mately 6: 30 a.m. on October llth w1th Detectlve Rledel ThlS was approx1mately two (2)

’ hours after Short had been read h1s M1randa rlghts and executed a Walver of those r1ghts (R pp :

e »;f»

Lt Johnson testlﬁed Short mamtamed at thls t1me the same story he had told Detectwe'

L Ba1ley after ﬁrst arr1v1ng at the pol1ce department He d1d not kill the V1ct1m but went to her a1d'-' 3 L

: when he heard her scream She d1d ask Short durmg the 6: 30 a, m 1nterv1ew it he had ever-.‘., o

owned a black Jacket He told her he had owned a black Jacket an' “Old Navy Jacket but he: o

' ‘hr.“

‘had g1ven to a homeless person approx1mately two (2) weeks before the v1ct1m s assault He
E .explamed the homeless person asked him for money, and he )ust gave him the Jacket SO thel :
homeless person would leave him alone Short also told her he cut his hand picking ﬂowers for

: the V1ct1m on the Thursday nrght before her murder Lt. Johnson only 1nterv1ewed Short fora

4' brlef perrod of t1me at 6 30 a. m and then left the conference room Lt Johnson testxﬁed that

E 'Short was: eventually 1nformed the kn1fe the therrnal sh1rt and the black Jacket had been found-

~close to the cr1me scene. (R. pp 109 43)

is Riedel’s trial” testlmony before the Jury,v wh1ch is cons1stent with his Denno testlmony, 1s_
contained in the Record at pages 460-489.

27



- Lt Johnson testified that"around 11:30 a.m. she eventually re-entered the‘ conference'
'r_oom'alone andv-spol‘(e with Short. She informed Short that he was being Varrested_: for the murder .
of .Mal'akia Frazier and he would be ‘taken to'the detentlon center. He‘ 1was'informed 'thvat the
) paperwork was bemg typed up .as she: was’ speakmg w1th h1m She asked Short. 1f there was_ )
: ‘anythmg that he w1shed to tell the v1ct1m }s mother or - Short s own mother. who Lt Johnson: :
knew. At thls pomt for the flrst t1me Short”made\ admrssrons that it was he who had assaulted
" and kllled the v1ct1m Short stated to Lt J ohnson that he wanted the V1ct1m S mother to know he -

..?was sorry, that he could not remember how he got on top of the v1ct1m but that the whole

o 1ncrdent resulted from somethlng petty Short stated he was sorry the v1ct1m had ever got™ .

T 1nvolved w1th h1m and that he knew: her death was h1s fault and. no one else s fault Lt Johnson' S

o test1ﬁed that based on the admlsswns made dur1ng th1s 1nterv1ew 1t was clear that Short was'

- admlttlng he was the person who k1lled the v1ct1m (R pp 109 143 Ex 2 [V1deo tape of L

; ,-Johnson 1nterv1ew w1th Short at ll 40 a.m.- 12 00 p m, ]) 17

As prev1ously stated Short d1d not test1fy at the Jacyks‘on v Denno hearlnéwor call any_.‘:"
',w1tnesses (R p 143) Asa result he offered no eyrdence contrad1ct1ng anythmg testlﬁed to by~
Detect1ves Ba1ley and Rledel or by Lt Johnson o | I
: At the conclusmn of the hearmg, and after v1ew1ng a VldCO record1ng of the 1nterv1ew of 3 ‘»‘

| Short and hearlng the argument of both the State and Short Judge Jefferson found the State had S

" ot v1olated Selbert and NavV by employmg a questron first / M1randa later, questlonmg‘
techn1que and that Short S statements to pol1ce were voluntary under the totahty of the
: 01rcumstances (R pp. 143 66)

R Johnson s-trial. testlmony, whlch is also cons1stent with- her Denno testlmony, is contamed

in the Record at pages 508- 47 Her ﬁnal 1nterv1ew with Short alone is trial exhibit State s Ex..
30. : v
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Thereafter, the State only introduced those statements made by Short after‘ Miranda
4wamings were given and the Waiver of Rights‘ form was executed and the videotape of Short’s |
-' 'fmal statement to Lt. Johnson from 11 140 a.m. to 12 10 pm 1n Wthh Short ﬁrst made
}statements adm1ttmg to the cr1me (R pp 361 78 382- 458 460 507 508- 547 State s Ex 30)
»Pre tr1al and during the tr1al Short d1d not ob]ect to the admlss1on of State s Ex 30, the: "

)

1nterv1ew of Lt Johnson with Short from 11 40 a.m. unt1l 12 10 p.m. And Short only made a

general object1on on the record’ to the: admlsswn of any post- Mrranda statements when Detective L

-_Balley testlﬁed
As prev1ously set forth Short testlﬁed at tr1al m h1s own defense and testlﬁed to each of A
ithe’ statements he made to law enforcement mcludmg‘ those both -pre mﬁ_qg and post Mﬁ '.
(R pp., 839 1003) 18 Short afﬁrmed that each of those statements were true and clarlﬁed that the: g
' :.l.ast statement, the v1deotape_d'- statement to Lt ‘Johnson, was_n‘ot an admlss1on of guilt, but hls ‘
be11ef that he was somehow respons1ble fdrthev1ct1m’s .death becauseof theargument earl1erat
_his residence from wh1ch the‘ V1ct1m walked away and was, murdered by an unknown th1rd
'person (R pp 839 1003) Short s“ver51on‘of events at trlal ‘was the same as he told Ba1ley
-,‘pre M1randa and to Balley and Rledel post M1randa (R pp. 839 1003) o .
Lack of Preser_vqtmn ‘of t_:he_Issue T -
i Th1s ground i‘s: not preserved 'folr appellate 'r'e'view because Short‘waived any ap'pellate»i
lis;sue ‘when he testiﬁed and went'_over'each:statement he gave'toj_ law enforcement, bdth (pr-'e-
- ‘l\/lir;anda'and post-MM, as part of his defense. Staé v. Mile"s,’ 421 S.C. 154, 805 S.E2d 204

(Ct. App. 2017)(defendant waived ‘any appellate issue with regard to his.ﬁr‘st:two statements to

18 Short not _only testified to statements made at the pol1ce statlon pre-Miranda and post- -Miranda

but also to statements he made to police at the crime scene beforé being transported to the police -

station. (R. pp. 839-1003). This was all part of his defense that he had told police the truth from
the beginning, and he did not kill the victim but some unknown third person. (R. pp. 839-1003).

29



police alleged to be in violation of Seibert and Navv,b‘y introducing those statements as part and
parcel of his defense);' cert. denied October-l8, 201-8. o | |

Further thrs issue was not preserved where Short made no object1on to the 1ntroductlon .
of the v1deotaped 1nterv1ew with Lt Johnson (State s Ex. 30) when adm1tted in ev1dence (R pp
1 75{-1‘80 & R p- 53(‘)')and Short made only a gener‘al ohjecuon when Detective Bailey test1ﬁed to

| Sh‘ort’s ﬁrst ‘.post-Miranda statement "(R p. 398 ll‘ 9-25) As a result’ this ground'is not

‘preserved for appellate review. State V. Aldret 333 S C. 307, 509 S.E. 2d 811 (1999)(1n order to

preserve an 1ssue for appellate review the objectlon at tr1al must be contemporaneous to. the -

,'mtroductlon of the objectlonable evrdence) Medlock v. One 1985 Jeep Cherokee 322 S.C. 127 o

470 S E.2d. 373 (1996)(same) State V. Schumpert 312 S.C. 502, 435 S E2d 859 (l993)(the

: grantmg or denylng of a motlon 1n llmlne does not remove the need to make a contemporaneous_«‘

. objectlon at trlal) Samples V. Mltchell 329 S .C. 105 495 S. E2d 213 (Ct App l997)(the rulmg L

r

ona mot1on in’ llmme remains subject to change and a contemporaneous obJect1on must be made :

: when the evrdence is’ offered at tr1al) 19 Wllder Corp V. Wllke 330 S C..71, 497 S. E2d 731 o

A(1998)(a general obJectlon does not preserve an issue for appeal spec1ﬁc grounds in support of -

N

the Ob_]CCthIl must be clearly stated) State v. Ivey 325 S. C. 137 481 SE2d 125 (1997)(a o -

general object1on to the adm1551b1llty_of testimony or evidence does not preserve the issue for

‘appeal); State v. Bailey, 253 S.C: 304, 170 $.E.2d 376 (1969)(th trial judge comimits no error in

1 When no evidence is 'presented between the time of the trial court’s ruling on the motion in
limine and presentation of the objectionable evidence, there is no basis for the trial court to
change its ruling, and it is therefore final and the issue is preserved. Samples v. Mitchell, 329°
S.C. 105, 495 S.E.2d 213 (Ct. App. 1997); Mizell v. Glover, 339 S.C. 567, 529 S.E.2d 301.-(Ct.

App. 20'00);'Stat'e v. Forrester, 343°S.C. 637, 541 S.E.2d 837 (2001)." An in limine ruling is also
preserved where the trial court indicates its ruling is final and instructs a party that it need not
object to the evidence when it was introduced at the time of the admission, even though the party
fails to raise an object1on at trial. State V. Humphrles 346 S.C. 434, 551 S.E. 2d 286 (Ct App

2001) : .




overruling a general objection); State v. White, 311 S.C. 289 296, 428 S.E.2d 740, 744 (Ct. App.

- ‘1993)(an objectlon that is too general does not preserve issue for appeal). See York v. Conwav

Ford, Inc, 325 S. C 170, 480 S E.2d 726 (l997)(an obJectlon made durmg an off-the record'
conference whi_ch .is not made part of the recor’d does not preserve the ‘question for review).
v | i , Standarrl of Review | |
Appellate Standard

' “In cr1m1na1 cases, the: appellate court s1ts to review errors of law only ” State V. Baccus ':‘,’ -

367 S. C 41 48 625 S. E 2d 216, 220 (2006) State V. W1ll1ams 405 S.C. 263 747 S E 2d 194 '

o 199 (Ct App. 2013) Thus an appellate court is bound by the trial court S’ factual ﬁnd1ngs unless
' theyy are clearly erroncous. Id.
N o Admzsszon of Evzdence

“The adm1ss1on of ev1dence is: w1th1n the dlscretlon of the tr1al court and w1ll not be o

- .reversed absent and abuse of d1scret10n 7 State v Pagan 369 S. C 201 208 631'S. E 2d 262 2654_"-_#‘

‘(2006) State . W1lllams 405 S.C. 263 747 SE2d 194 199 (Ct App 2013) An abuse of

R

: d1scret10n oceurs when the concluswns of the tr1al court e1ther lack ev1dent1ary support or are
" controlled by an error of law Id see also State v W1se 359.S. C 14 21 596 S E 2d 475 478..
(2004)(“The admlssmn or exclus1on of ev1dence Is a matter addressed to the sound dlscret1on of-
- ,’ the tr1al court and its rulmg w111 riot be drsturbed in the absence of a manlfest abuse of dlscret1on.

. accompanled by probable prejudlce ”) |

- Stateazents giuen by a criminal defendant .
- “On appeal) the conclusion of the trial j-udge on issues of fact as to the Voluntariness ol a
confess1on Wlll not be d1sturbed unless 50 manlfestly erroneous as to show an vabuse of :

' drscretxon ” State v. Rochester 301 S.C. 196, 200 391 S. E2d 244 (1990) see also State v. Reed
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Lo,

LSE24349,352(1997).

- ~‘<

332 S.C. 35, 43, 503 $.E.2d 747, 751 (1998). Put another.way, the reviewing court win reverse a
trial Judge S mlmg on the Voluntarlness of the confess1on when the rulmg is “so-erroneous as 0

constrtute and abuse of d1scret1on ” State v. Myers, 359 S. C 40 47 596 S. E 2d 488 491 (2004) |

“In cr1mmal cases, appellate courts are bound by fact ﬁnd1ng in response to prehmmary motlons' _

where there has been conﬂ1ctmg test1mony where the ﬁndmgs are supported by the ev1denee and .

J not clearly wrong or eontrolled by an‘error of law.” State V. Asbury, 328 S C 187 193, 493 )

"{,'.AIJ{GUMENT 111; =

Judge Jefferson did not abuse her dlscretlon in findmg pollce dld not v101ate
~ Seibert and Navy and Short’s statements were voluntary under the totality of
the c1rcumstances - e :

In Mrssoun V.. Selbert 542 U S 600 (2004)(pluralzty opzmon) 20 the defendant was o

formally arrested for arson and murder Pollce 1ntent10nally de01ded to not read the defendant

S S

her M1randa rrghts “At the pollce statlon the mvestlgatmg offlcer questloned the defendant until

: he obtamed an un-Mrrand1zed' confess1on from‘-the defendant that she ‘had planned' to set the ﬁ're' R

w1th the deceased v1ct1m strll in the home After obtammg the un- M1randlzed confess1on the

e

'1nvest1gat1ng ofﬁcer gave the defendant a 20- m1nute break returned to give the defendant her. '

eranda warnmgs and obtamed a 51gned waiver of her eranda r1ghts The ofﬁcer then_ o

resumed his questlonlng of the defendant confrontlng her w1th her pre M1randa wamlng

} confess1on and getting her to repeat the 1nformatron ina post-M1randa confessmn'. : At trral, the
V defendant moved to suppress both her pre Mrranda warmng and her post Mrranda warning

" tatement. The Umted States Supreme Court held the two- step mterrogatlon technlque drstorted '

<

20 Justice-Kennedy filed an opinion concurting in judgment It is on the narrowest grounds and

" is controlling. Marks v. United.States, 430 U.S. 188, 193 (1977)
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the meaning and purpose of Miranda, and seryed only to obscure the practical and legal
signlﬁcance of the Miranda‘warning"s when finally given A pluralvity of the Court stated:

'ThIS case tests a police protocol for custodlal interrogation that calls for giving no -
" warnings of the rights to silence and counsel until interrogation has produced a
confession. Although such a statement is generally inadmissible, since taken in
.. violation of erandav Arizona [citation omitted], the interrogating officer = -~
follows it with Miranda warnings and then leads the suspect to cover the same
~ground a second time. The question here is the adm1ss1b111ty of the repeated
~ statement. Because this midstream recitation of warnings after interrogation and;
* unwarned confess1on could not effectively comply with Miranda’s const1tut10na1
requirement;:we hold that a statement repeated after a warning in such
circumstances is 1nadm1551ble ;

M1ssour1v Se1bert 542U S 600, 604

EBy any. objectwe measure, applied to c1rcumstances exemphﬁed here, -
" itis likely that if the interrogations employ the technique of withholding
: ‘.;;warnlngs until after 1nterrogatlon succeeds 1 in eliciting a confession, the
" warnings will be ineffective in preparmg the suspect for'successive
'1nterrogat1on close in time and. s1m1lar in content.” After all, the reason that
W questron first is catchmg on.is as obvious as its manifest purpose, which

‘isto'geta confession the- suspect would not make if he understood his r1ghts o T
" atthe, outset; the sensible underlyrng assumptron is that with one confession . ‘h‘ e

Cin hand before warnings, the'interrogator can count on gettlng 1ts dupl1cate

‘. ‘with trlﬂmg additional trouble: Upon hearing warnings only-in the afterrnath

"ofi 1nterrogatlon and Just after makmg a confession, a suspect.would hardly
think he had a genuine right to remain silent, let alone persist.in so behevrng
'once the police began to lead him over the same ground again,

g

M1ssour1v Serbert 542US 600 612 14.

In Bobby v. Drxon 565 U S 23 (201 1)(per curzam) the Unlted States Supreme Court

explamed 1ts hold1ng in M1ssour1 V. Se1bert There the Court stated as follows

" In Selbert pol1ce employed a two- step strategy to reduce the effect of -

- Miranda warnings: A detective exhaustively questioned Seibert until
she confessed to murder and then, after 15-20 minute break, gave Seibert
Miranda warnings and led her to repeat her prior confession. 542 U.S,, at

. 604-606, 616, 124 S.Ct, 2601 (plurality opinion). The Court held that
Seibert’s second confession was inadmissible as eviderice against her even

. though it was preceded by a Miranda warmng A plurahty of the Court

" reasoned that * ‘[u}pon hearing - warnings only in'the aftermath of'a confessron

-a suspect would hardly think he had a genuine right to remain silent, let

.
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alone persrst in so behevmg once the police began to lead him over the
same ground agam 542 US. , at 613,124 S.Ct. 2601. ‘

5 -

: Bobby V. Drxon 565 uU.S. 23 at 31. The Court in Dixon went on to note that “[1]n Seibert, the

suspect S flrst unwamed 1nterrogatlon left “11tt1e 1f anythmg, ‘of 1ncr1mmat1ng potent1a1 left
_ unsaid,” makmg it unnatural” not to ° ‘repeat at the second stage what had been said before

A :’Drxon 565 U.S: at 31 quotmg Selbert 542 U. S at 616 617 | L

| | . Slmllarly, in State v. Navy 386 S. C 294 688 S.E.2d 838 (2010) the pohce 1ntent10na11y ‘

o obtamed 1ncr1m1natmg admlssrons of gurlt from the defendant wrthout g1v1ng Mrranda warnlngs

L »and then confronted the defendant ‘with the mcrlmmatrng pre eranda admlssmns after eranda o

o warmngs, in ‘order to obtaln a post-eranda admlssmn or confessron Id Our Supreme Court
. ) held th1s was akm to what pollce d1d in Se1bert and suppressed the statements Id

Agam m State v Hrll 425 S. C 324 822 S E 2d 344 (Ct App 2018) thlS Court foundp

: 1

offrcers v1olated Selbert and Navy by questlonmg a defendant 1n custody w1thout eranda e

o warnmgs unt11 they obtalned an admrssron of gurlt from the defendant that he h1t the v1ct1m w1th W,

" acane after catchlng the Vrctrm ‘a frlend in hlS home stealmg hrs T. V Offlcers then erandrzedvA i.

: f’the defendant promlsed h1m they Just wanted h1m to repeat what he had already told them and.,i

e

- -obtamed further adm1ss1ons As a result th1s Court held both the pre Mrranda admrssmn and.the

l.post eranda adm1s51ons should have been suppressed Id 20y

2'Tn Hlll 425 S.C. 324 822 S.E.2d 344, decided after the trial of this case, the critical i 1ssue was’
whether the defendant. was. in custody or. not when he made the first admission he “tapped”
[struck] the-victim with his cane. Here there is no dispute that Short-was in custody when he was
- questioned at the police station. Both Bailey and Riedel testified Short was not free to leave and
a reasonable person in Short’s position would have believed he was not free to-leave. The
distinguishing fact in this case, as will be discussed, -is pohce did not employ the improper
" question first tactic outlawed in Seibert and Navy, i.e. they did not question Short unt11 they
obtamed a confessmn or admrssron of gu11t Bobby V. DlXOI‘l 565 U S 23 31 (201 1)
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As Judge Jefferson correctly found.below, what occurred in Seibert and N'avy" did not .
occur here. Police did not interrog'ate Short without Miranda warnings until'they obtained a"

" confesswn or adm1ssmn of gu1lt then give eranda wammgs and go back over or re-elicit the‘,m

pre-eranda confess1on' or‘admlssllon of gullt Appellant Short l1ke the defendant in Bobby v.

Dixon, maintained his innocence with regard-to the murder of the victim prior to any M1randa’ '

warnings. - .

But in thls case Dlxon steadfastly mamtamed durlng h1s ﬁrst unwarned R
interrogation that he had [nJothing whatsoever” to do with Hammer’s
drsappearance App..to Pet. for Cert. 186a. Thus, unlike:in Seibert, there "
* _ is no concern here that pol1ce gave Dixon Miranda warnings and then’ led'
him to repeat an earlier murder confession, because there was no- earlier -
* confession to repeat. Indeed, Dixon contradicted his prior unwarned .-
statements when he confessed to Hammer S murder [post M1randa|

w

Bobby V. Drxon 565 U S at 31 And l1ke the defendant in Bobbv V. Dlxon Short post M1randa-i -

and after bemg confronted much later w1th the fact the Jacket sh1rt and kn1fe had been found -
and only after be1ng 1nformed by Lt Johnson that he was’ gomg to be formally arrested for thev_
| murder contradlcted l’llS prlor unwamed statements and made adm1ss1ons of gullt (R pp.: 25—
l43 State S Ex 30 V1deotape of mterv1ew from ll 40 a m. to 12 10 p m) | |

Slmllarly, 1n Mltchell V.. MacLaren 933 F 3d 526 (6th C1r 2019) the defendant ‘was

: questxoned w1thout m wammgs and prov1ded a statement placmg hlmself at the cr1me~’ .
scene. on’ the n1ght of the murder but denylng ‘anyvmvolvement m the murder After erandaf
warnmgs upon further questlonlng the defendant subsequently confessed to k1ll1ng the v1ct1m'
The Slxth Circuit Court of Appeals held the M1ch1gan Supreme Court d1d not err in fmdmg no .

Selbert v1olat10n on these facts: smce the facts of the case were closer akin to the Umted States

Supremé Court’s‘decisionsﬁ in Bobby v. Dixon, supra and Oregon v. E_lstad, 47Q U.S, 298, 105 -
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S.Ct. 1285 (1985). Mitchell v. MacLaren, 933 F.3d at 536-39. See also People v. Mitchell, 822

N.W.Zd 224 (Mich. 2012), quoting Bobby v. Di'xon, 565U.S. at31.. -

Other courts have simi_larly "recognized that the United ~States Supr]eme‘ Court

- distinguished Seibert in Bobby v. Dixon,and_rlirnited Seibert to the situation where the pelice _
‘ zelieit an" illegal pre-Miranda eenfession Or-adrnissiOn of guilt and then’ post—Miranda go back over N

the same confession or' admissien of guilt Sorto V. Stephens 2015 W.L. 5734464 (S.D. Tex .

',2015)(n0t reported m F Supp 3d)(pet1t10ner S. confessmn was not taken in vrolatron of Serbert -

where he drd not confess prlor to Mrranda) ;22 Umted States v Street, 472 F. 3d 1298 (1 1th C1r o

2006)(srm11ar) Umted States V. Gonzalez-Lauzon 437 F2d 1128, - 1130 37 (11th C1r

'2006)(srm11ar) State v. Chfton 892 NW2d 112 (Neb 2017)(51m11ar) State v. Jarnrgan 277" |

pP. 3d 535 (Ore 2012)(srm11ar)[also purged the talnt] United States \A Iles 753 Fed. Appx 107

'110 n 18 (3rd Cir. 2018); Unrted States v. Breal, 2012 WL 12862662 (SD Fla 2012)(n0t o

reported in F Supp 3’d) State V. Martrnez 2012 WL 5949116 (Arlz Ct App 2012)(not o :

publzshed in- P 3d) People V. Mltchell 822 N W 2d 224 (Mrch 2012)(mem0randum opmron) .-

See. Unlted States V Montalvo Rangel 437 Fed App’x- 316 319 (5th C1r 201 1)(Se1bert¢-' -
condemned a questron first” pohce tactrc ‘a strategy by which ofﬁcrals mterrogate an 1nd1v1dual :
‘without adrnini'sterin.g a Miranda warnrng, obtaln an admrssmn, admlnrster a Mrranda warning, -

- and then obtarn the s same admlssmn agam”)

Thus the * 1mpr0per questlon first tactic” eutlawed in Seibett and Navy was custodial
interrogation of fa”suSpect without Miranda warni'ngsuntil a confession er admission of guilt is = -
obtarned and then Mrrandrzrng the suspect and havmg them go back over the pre eranda

confessron or admlssmn of. gurlt post- Mrranda |

» Vacated in part on other grounds, 716 Fed. Appx. 366 (5™ Cir. 2018)
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What occurred in Seibert and Navy did not occur here. Short maintained his innocence
‘pre-Miranda and even post-Miranda until approximately 11:30 a.m. to 12:00 noon. It was only - .
when he was told at 11:30 a.m. that he was going to be arrested that Short made any admission”

or confession of guilt. As a result, Judge rJefferson_ did not abuse her dlscretlon in finding the

. State did_not commit a Seibert/Navy violation. Bobby v..Dixon; Mitchell v. MacLaren, supra.?>

j Statements qué aﬁér _cll.Mirana’av\».’/ination‘ but no M/N__@y violation
Short alsouareg:nes‘ Judge-‘_Jeflfer'son ‘erre"d;;'in ﬁnding’h_is statements were Voluntary. Under l;‘.’
'the totality of the clrcumstanCes Judge Jefferson did not err' in ﬁnding Short’s statements were-
- .Voluntar1ly made and Short’s post M1randa statements were properly admltted in ev1dence
o What occurred here was a Mrranda v1olat1on It is. undrsputed that Short was in custody_
o and was qnest1oned at the police station 1nterm1ttently from approxrmately l :30 a.m. until 4: 30;; ,: " )

. o : :
'am before Mrranda warmngs were admrmstered However none. of Short S- pre Mrranda_',, o

oo statements were 1ntroduced by the State before the Jury See Bobby V. Drxon supra (srmrlar)
The legal analysrs is- d1fferent when there has been a M1randa Vrolatlon but not a(""

‘ Selbert/N av vrolat1on The general rule is that in those cases where a statement has been taken
3 , .

in v1olat10n of Mrranda and a second statemerit has been taken 1n comphance w1th eranda the' o

court must determme 1f the second statement has been 1rrevocably ta1nted by the 1n1t1al Miranda

i

- ’vrolatlon State V. Callahan 263 S, C 35 208 S E 2d 284 (1974) Generally, an 1n1t1al farlure to

admmrster Miranda warmngsu before a statement is grven does not automatlcally taint any-

subsequent statement which is made‘after a suspect has been fully advised of and has waived his

# Furthermore, Bailey and Riedel did not intentionally set out to circumvent Miranda and lessen
the import of the Miranda watnings by quéstioning Short until a confession or admission of guilt
was obtained and only then reading Short his Miranda warnings.  Bailey was led to believe by .

- .Short that he was a witness or person with information about the case. When it became apparent

to Bailey. that Short could be the perpetrator, Bailey stopped questlonmg Short and read him his
Miranda r1ghts ' :
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g eranda r1ghts when both pre- eranda and post eranda statements are voluntary State V.

e pbell 287 S C. 377 339 S.E. 2d 109 (1985) Ver1gan V. People 420 P.3d 247 (Col. 2018)

In Oregon'v. Elstad 470 U.S. 298 (.1985) a suspect who had not recelved his M1randa .

' warnmgs confessed to. burglary when brleﬂy questloned as he was. belng taken into custody at hls;; ‘

PO

. res1dence Approx1mately an hour later after he had rece1ved M1randa warn1ngs the suspect

'agaln confessed to the same burglary The Supreme Court held that the later warned confess1on .
- fwas admlss1ble because there is no warrant for presumrng coercwe effect where the suspect G

1n1t1al 1nculpatory statement though techn1cally in v1olat1on of M1randa was Voluntary "The’ LT

':"relevant 1nqu1ry is whether in- fact the second [wamed] statement ‘was also voluntarlly made o

"techmque) US. v. W1ll1ams 435 F.3d 1148 (9"‘ C1r 2006)(Kennedy concurrence is controllmg) 'i s

‘ ':’.470 U S. at 318(footnote om1tted) quoted in Bobby V. D1xon 565 U. S 23 29 30 (201 1)

' In Bobby V. Dlxon the Supreme Court l1kew1se clarlﬁed that where there 1s a M1randaf

‘ _?:v1olat10n but not a Selbert v1olat10n the relevant mqulry 1s st1ll that set forth in Oregon vy Elstad .
wsupra ice. whether in fact the second [warned] statement was voluntarlly made Bobby v.
' };-Dlxon 565 U S at 29 30 24 See also Se1bert 542 U S at 620 22 (Kennedy, concurrlng i

o Judgment)(Elstad apphes unless pol1ce 1ntent1onally employed 1mproper two- step 1nterrogat10n

"‘

2 In hlS brief, Short m1staken1y dlscusses those factors set forth in Selbert for determrmng

whether a later warned statement is admissible in evidence; however, those factors are not- -,

. apposite here. Bobby v. Dixon, 565 U.S. at 29-30. The factors set forth in Seibert, and correctly *

- _relied upon by this Court in Hill, sipra and State v. Medley, 417 S.C. 18, 787.S. E. 2d 847 (Ct.

App. 2016), are used: for determ1n1ng whether a later warned statement is admissible or not when
police first obtain 'an unwarned confession or admission of guilt. Seibert, 542 U.S. at 620-22
(Kennedy, concumng)(admxss1b1l1ty should still be governed by Elstad, unless the outlawed two-

© step interrogation techmque is 1ntent10nally -employed). Those factors are not applicable here
. where police did not obtain an unwarned confession or adm1ss1on of guilt but there was a. .
_M1randa Vrolat1on Id.; Bobbyv Dixon, 565 U.S. at 29-30. :
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As Judge-Jefferson, correctly found based on,the testimony and evidence presented at the -
Denno- hearmg, and as shown in Short S tr1a1 test1mony25 before the jury, the totahty of the .

~ circumstances . surroundmg Short S. questlomng demonstrates his statements were voluntary,

State V. Rabon 25 S. C 459, 461 272 S. E 2d 634, 635 (1980)(When analyzmg the voluntarmess :
' of a defendant s statements the tr1al Judge should examine the totahty of the c1rcumstances

under- Wthh the statements were made 1nclud1ng the charactenstlcs of the accused and the

o ,detalls of the 1nterrogat1on to deteMme whether Voluntarme‘ss,has\been‘demonstrated) 26 .

Factors to be con51dered in the tota11ty of the cncumstances analy31s mclude (1) the age -
B of the accused (2) the educatlonal level and mtelhgence of\ the accused 3). the accused’

| _}knowledge of hrs const1tutronal rlghts (4) the length of the accused’s detentlon (5) the nature of V_

‘ "the questlomng and whether 1t was repeated and prolonged and (6) the presence or absence of

o the use of punlshment 1nclud1ng depr1vat10n of food or sleep Schneckloth V.. Bustamonte 412.

U S 218 226 (1973) Ult1mately, the voluntarmess analys1s hmges upon whether the confessmn\', _. . '

’t

i 'was the product of an essentlally free an unconstramed cho1ce by 1ts maker” or was. the product y

~

of an overborne wrll and cr1trcally 1mpa1red capac1ty for self determ1nat1on Id at: 225 26; see'.f

State V. Von Dohlen 322 S C. 234 243 471 S. E 2d 689 695 (l996)(“the questlon is whether the_

5 'defendant s w1ll was overborne when he confessed ”) see also Miller v. Fenton 796 F 2d 598 -

| ,1604 (3rd C1r 1986)(“We emphasrze that the test for voluntarlness is not a but for test we do not

2 Short s irial testzmony is contamed on pages 839 1003 of the Record Agaln Short d1d not
testify at.the Denno hearing. :
2 Supportmg Judge Jefferson’s ﬁndlng on the issue of voluntariness, Short elected not to testlfy

- during the Denno hearing and.thus never presented any: testimony suggesting his- post-warning

' statements were the involuntary product of the initial questioning. See State v. Breeze, 379 S.C.
- 538, 545, 665 S.E.2d 247, 251 (Ct. App. 20008)(“Conveérsely, Breeze did not contrad1ct [the

. officer]’s testimony with respect to the issue of whether the statement was voluntary. ... . Faced
with [the officer]’s undisputed testimony the trial court concluded thé State had showed that

Breeze voluntarily made the statement.- Based on [the ofﬁcer] s testlmony, we cannot conclude
the tr1al court s ruling is unsupported by any evidence”™). -
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-ask- whetherl the confession would hav_e been made in the absence(: of thevinterro‘gation.‘ _Few
: qrirﬁinals feel impelled to confess to the.p'olice purely tof their'own .‘ac‘cord,‘ -,:without any :
ouestionlng at all ”). A \ 4

. Short was an adult not Va Juvenrle He'was twenty snt (26) years old at the time of this -

' 1ncrdent He was also the father of two (2) chrldren He was also employed through a temporary |

servrce He had been employed in constructlon landscaplng, warehousmg, and in several plants_‘

and factorles Short attended hlgh school and had obtamed a: GED in 2007 He had also"; S

recelved other educatron beyond h1s GED Short was ot under the 1nﬂuence of any alcohol or"; .’,,

L ‘r’a"

drugs when questloned (R pp 43 44 408- 10 466 67 613- 16 683- 84)

Durlng his ﬁrst quest1on1ng, Short was g1ven water and offered food and was not abused .

3

e },’ or threatened He was not promlsed anythrng in order to get h1m to g1ve a statement He was '

‘ seated in a conference room dur1ng the 1nterv1ew and the entlre 1nterv1ew was v1deo and aud1o e

. . ’ t«é»-,

L recorded He was not phys1cally abused He was not handcuffed He told pollce the same'k' e A

: exculpatory story he told the Jury at tr1al that he d1d not. k1ll the vrctlm and some unknown thlrd-'; .

7 party d1d There were several long breaks in the quest1on1ng as. Detectlve Ba1ley left the room to o
.' speak with' ofﬁcers at the scene and those‘arrlvmg at the pollce statlon | In fact ‘Ba1ley 't'estlﬁed ;"
“- | he was. out of the room longer:ithan he “was 1n .the conference»roo_m ,w1th Short.-*:.{ Anothér '~break‘; -
was taken before Short was read hlsl Mrranda rrghts - |

| Prlor to any further questlonlng, Short was read h1s eranda rlghts and he knowmgly,
{ 'mtelhgently, and voluntanly ‘waived those r1ghts and agreed to speak with ofﬁcers He srgned af
Wa1yer or Rrghts Form agreemg to,wa1ve his. M rlghts and speak w1th ofﬁcers and that he
was do1ng so-of his own free w1ll Fully knowmg now that anythmg that he said could be used-v_‘

agamst h1m in a court of law and that he did not have to make any statement at all, Short told
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pollce the same exculpatory story again, the same exculpatory story he told the jury at tr1al that
he d1d not kill the victim but an unknown thrrd party d1d See Elstad 470 U S at 318 (“[T]
finder of fact must examrne the surroundrng c1rcumstances and the ent1re course of pollce

- ‘conduct w1th respect to the suspect in evaluatlng the Voluntanness of h1s statements The fact -

"that a. suspect chooses to speak after bemg 1nformed of hlS r1ghts is, of course hlghlyv o o

’ probatrve ”)(footnote omrtted)) Durrng this questronrng, Short was taken to the restroom when»
he needed to do so and was offered food and water and was not threatened or coerced by pol1ce
_ 'He was not physrcally abused Short d1d not ask to speak w1th an attomey or 1nvoke h1s rlght to .

Aremaln srlent Thls entlre 1nterv1ew was also audro and v1deo recorded SO there can be no

fconten_tionhe'was_'coercedm anyway;f'_ B T
5 - . = s R o R -,./

.

| 1'.-l‘)uri‘n‘g‘this tpost'—‘Miranda inte'rrogation;: Short-~volunteered‘" newf’d‘e‘tails such ‘as where he.; o

' ':recelved the cuts on h1s hand and that he had ow‘ned a black Jacket and grven away h1s Jacket two? ‘
1(2) weeks pr1or to the nqurder ‘but he d1d not confess He d1d not admlt hrs gu1lt Agaln there

a.iwere long breaks in the 1nterrogat10n where Short was not quest1oned at all. And there was a .

» Change in _those questronlng him.’ Ther_e was srmply no coercron. 8

T
Lo

* 27 Short admitted before the jury that when he:was read his Miranda rights he understood those ., -
rrghts initialed them on the waiver form, signed his name to the waiver form, ‘and waived those
rights and talked to Detectives Bailey and Riedel. He also. test1ﬁed he told the -officers the truth' :
and everything he knew about the victim’s murder. (R p. 972, 11:13-24'& p. 973).

- “28 Short . argues his post-Miranda statements were 1nvoluntary because at one point an

investigator yelled at Short and used profanity [“cut the bullsh: - t”].  However, as has been
recognized -this ‘does not prove coercion. United States v. Wylie, 2006 WL 1431656, at *4

~(W.D.N.C. May 19, 2006) aff'd; 328 F. App'x 888 (4™ Cir. 2009). See also Jenner v. Smith, 982 |

F.2d 329, 334 (8‘h Cir. 1993)(“Numerous cases have held that questronlng tactics such as araised

voice, ‘deception, or a ‘sympathetic ‘atfitude on’the part of the interrogator ‘will not rénder a .

- confession 1nvoluntary unless the overall-impact of the interrogation caused the defendant's will
to be overborne™). “S1m11arly, neither expressrng disbelief in the statements of the defendant in
this case, nor contrnurng to question on specific matters constitute coercion. Such tactics often
are necessary to achieve the’ truth.” Wylie, 2006 WL 1431656 at *4. See also Schneckloth v.
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" Shott argues h1s post- Mrranda statements were 1nvoluntary because officers decerved him
in not tellrng him he was a suspect “‘Both this Court and the Unrted States Supreme Court have

recogmzed thatmlsrepresentatrons of, ev1dence by pohce although’ a relevant'factor do not

render an otherwise' voluntary confessron 1nadmlssrble . The pertlnent 1nqu1ry 1s as always' -

whether the defendants w1ll was overborne ’? State V. Von Dohlen 322 S.C. 234 243 471

S.E. 2d 689 695 (1996) See also State V. Parker 381 S C. 68 90, 671 S.E.2d 619 630 (Ct App

2008) Frazrer V. Cupp, 394 U S 731 89 S: Ct. 1420 (1969) (confessron voluntary desplte pohce -

‘mrsrepresentatron that assocrate had confessed) State v. Rabon 275 S C 459 272 S. E 2d 634. K

(l980)(confesswn voluntary desprte pohce mrsrepresentrng the ev1dence that had been'

| ’ accumulated.).. Here, the fact) ofﬁcers dld- not tell «Short‘he was. a suspect 1n1t1ally; does not_gg

render Short s statements 1nvoluntary Further before Short admltted hlS gurlt he was told he o

N ‘4« .."

was a suspect and the only Suspect polrce had for the murder of the v1ct1m L

| Several other thrngs of 51gn1ﬁcance occurred before there was any adrnrsswn of gullt
‘,,Pohce conductrng'a nerghborhood canvass found_the black Jacket, thermal shlrt, and knlfe :
| coyered in blood, andi,“Shor»t was inforrned ,of this ‘at approximately 1‘0__»:30 a.m, "I_élnother:'preak in |

"the interrogation occurred.?

-Bustamonte 412 U S. at 224, 93 S. Ct. at 2046 (“Very few people give 1ncr1m1nat1ng statements
“in the absence of ofﬁcral actron of some kind”). - , .

2% While Short was questioned off and on from about 1:30 a:m. until 12:10 p.m. [a total period of
10 % hours], theré were numerous breaks during this process where Short was not questioned by
anyone at all. Therefore, Short’s questioning was not continuous and the length of Short’s
questioning was not coercive. See State v. Johnson, 422 S.C. 439, n. 8, 812 S.E.2d 739 (Ct. App.

2018)(statement held voluntary where defendant was in custody for total of 10 to 11-hours and = -

interrogated for 7 to-8 hours); State v. Crawley, 349 S.C. 459, 562 S.E.2d 683 (Ct. App.
. 2002)(statement was voluntary where interrogation lasted about 7 and % hours, during which
time the defendant was given a lie detector test, which lasted an hour and a half, and she also
réceived dinner and restroom breaks): State v. Saltz, 346 S.C. 114, 551 S.E.2d 240
(2001)(statement was admissible where interrogation lasted 6 and Y% hours); State v. Chaffee and
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At approximately, 11:30 am.; Lt. Johnson, an African-Amierican female who knew
Short’s mother, ,entered the conferenc‘e room alone and informed Short that he was going to be
arrested for the murder of the V1ct1m .formally booked and taken to the. Detent1on Center He"
- was .asked if he understood yvhy he was bemg arrested | He vyas asl<ed atl t.hat- tlme if there was

.anythmg he yvanted to. communicate to the v1ct1m ] mother and to Short s.own mother .It was
' only at that t1me that Short made the adm1s51ons to Lt Johnson adm1tt1ng respon51b111ty for thev

v1ct1m s death that were- played for the Jury Thls entire 1nterv1ew ‘was also audlo and V1deo "

recorded (State s Ex 30 Vrdeotape 11: 40 a.m. untrl 12: 10 p. m) In the words of the Umted -

| States Supreme Court by that tlme thmgs had dramatlcally changed See Bobby V. DlXOIl 565

UL S 23 32 (adm1s51on of Dlxon s confessmn was cons1stent w1th this Court S precedents Drxon" o

'recelved eranda warnmgs before confessmg to Hammer s murder' ‘the effectrveness of those »

. warnmgs was not 1mpa1red by the sort of two step 1nterrogat10n technlque condemned in-

; Selbert and there is no ev1dence any of. Drxon s statements was the product of coercion.” That -
‘ 'does, not excuse- the decrsron not_ to~ glve eranda warnmgs ~before Drxon sﬁrst 1nterr0gat10n.

- But the Ohio courts recognized that failure and imposed the appropri_ate remedyi exclusion of the

Ferrell, 285 S.C. 21, 328 S.E.2d 464 (1984)(5 hours); State v. Cannon, 260 S.C. 537, 197 S.E.2d
678 (1973)(statement was voluntary where interrogation lasted about 5 and % hours); State v.

S - Parker, 381 S.C. 68, SE2d (Ct. App. 2008)(3 ¥ hours); State v. Rochester, 301 S.C. 196, 391 - |

S.E.2d 244 (1990)(2 and % hours). Moreover, statements given after much longer interviews
have been found to be voluntary. See People v. Collins, 106 A.D. 3d 1544, 1545 964 N.Y.S.2d
393, 395 (N.Y.A.D., May 03, 2013) (“Contrary to defendant's contention, .. his,statements
~made. during the ﬁrst 15 hours of interrogation were not involuntary. due to police coercion”),
leave to appeal denied, People v. Collins, 21 N.Y.3d 1072 (N.Y. Sep 12, 2013) (Table);
Torrence v. Ozmint, 2008 WL 628604, 23 (D.S.C., Mar. 5, 2008); State v. Neeley, 271 S.C. 33,
244.SE. 2d 522 (1978); State v. Chasteen 228 S.C. 88, 88 S.E.2d 880 (1955); State v. Gilbert,
273 S.C. 690, 258 S.E. 2d 890 (1979). »

39 Detectlves Bailey and R1edel are Caucasian. Short, who is African-American, never made any
admission of guilt until he was questioned by Lt. Johnson alone at 11:40 a.m. And, he only
made admissions to her when told he was being arrested for the murder and after Lt. Johnson
appealed to Short’s humanity, i.e. the victim’s mother was entitled to know what happened.
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statements given w1thout M1randa wammgs No precedent of this Court requlred the Oh1o courts

to do more); See also State v Medley 417 S. C 18 787 S E.2d 847 (Ct App 2016)(wh1le c1rcu1t._ _ |

courtl_.erre’d in .adm1tt,1ng_ pre-M1randa s_taternents because_ they,‘were 'result- of custod1al _

v in’terro'g'ation circult cour"t' did not err inadmitting'poSt—Miranda statements because they were

L not the product of 1mproper Selbert or Navv techmque and were voluntary)

"‘l,..".

As a result based on the totallty of the c1rcumstances Judge Jefferson d1d not abuse her
d1scretron in ﬁndmg Short S statements were. voluntary State v. Saltz 346 S C at 136, 551

S E 2d -at 252 (recogmzmg a tnal Judge S rul1ng regardmg the Voluntarmess of a statement will -

‘: ‘be afﬁrmed on appeal 1f supported by any ev1dence) State V. Arrowood 375 S. C 359 369 652
: S E. 2d 438 443 (Ct App 2007)(“The trlal Judge s determ1nat1on is not in error 1f there is any

‘,ev1dence to support 1t ”) See State v Rochester 301 S. C 196 201 39l SE2d 244 246“

‘(l990)(ﬁndmg Rochester S statement was properly admltted where sufﬁ01ent ev1dence was

. B presented to show he., was not worn down by 1mproper 1nterrogat10n tactlcs such as lengthy,
questronmg, tr1ckery, or dece1t ) Therefore th1s appellate ground has no merlt

Harmless. Error

Appellate courts wrll generally not set as1de a Judgment based on 1nsubstant1al errors not'-* R

’ 'affectmg the result State V. Sherard 303 S C 172 176 399 S E 2d 595 597 (1991) After an
“error is found the appellate court must then review the other ev1dence cons1dered at trial bes1des

" _»-the erroneously adm1tted ev1dence Baccus 367 S C at 55 625 S E. 2d at 223 (2006) see State A

- V. Northcutt 372 S C 207 217 641 SE2d 873 878 (2007)(“Determ1n1ng the tr1al Judge

commltted error is the ﬁrst step of our analy51s Next we must determme whether the error was
_harmless. ). The harmlessness of an error in ‘the admission _of ev1dence generally depends on the

materialityvof the eyldence in relation to the ‘case as a whole _Sta'te{v'..' Haselden,'_3‘53 S.C. 190,
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_ 196 577 S.E. 2d 445, 448 (2003) see State v. Wlley 387 S C. 490, 497, 692 S.E. 2d 560 564 (Ct

g App 2010)(“No deﬁmte rule of law governs this ﬁndmg, rather the mater1al1ty and preJud1c1al‘

» character of the error must be determmed from 1ts relat1onsh1p to the entire case. ”) Ultrmately,

1f an error does not contr1bute to the verdlct that error-is harmless beyond a reasonable doubt o

" . ' -State Ve Fletcher 379 S. C 17 664 S.E. 2d 480 484 (2008) Moreover [ ]hen guilt has been "

R conclusrvely proven by competent ev1dence such that no other ratlonal concluswn can be

reached the Court should not set aside a. conv1ct1on because of 1nsubstant1al errors not affectmg -

; the result »" State V. Barlev, 298 S C. 1, 5 377 S. E 2d 581 584 (1989) see Umted States v.

‘Hastmg 461 U S 499 509 (1983)(“[T]he [Unlted States Supreme] Court has cons1stently made

el clear 1t 1s the duty Of a rcvrewmg court to consrder the tr1al record as'a whole and to 1gnore errors; L

v

o tha_t are harmless, mcludmg _r'nost‘const1tut1on'al V1olat1ons[;]”).

- .;:‘In;the' present.caSe,‘"f,notwiths‘tan;‘cling consideration of* thej-;:statements*' ‘Short: made a‘ftert’{

. : | bemgmformed ‘o'f’hi"s:rights"" overwhelmrng evidenCe of 'Short’s ‘guilt w'as-pres‘e:nted duriné‘.trlal'
- Spe01ﬁcally, testrmony establlshed when pol1ce arr1ved at the cr1me -scene, Short Was present
'w1th the v1ct1m and Short was covered in blood on hrs face. arrns chest and pants Short blurted
' lout to an ofﬁcer that the v1ct1m was h1s grrlfrrend and they had argued

| .An- eyewrtness 1nformed -pohce the assarlant was an Afr1can-Am'ericanmale ‘weari"ngf'a
blac‘k Jacket part1ally z1pped up, a whrte sh1rt and blue Jeans l:hje as's'a:ilant :al'so had somethmg »
’ ‘metal in his hand When he was attackmg the v1ct1m and ﬂeelng the area on foot | e |
l"he autopsy determmed the v1ct1m was stabbed thrrty (30) tlmes w1th a sharp object.
s 'cons1stent with a kmfe The victim had defenswe wounds to her arms and stab wounds to her

neck, chest,’ and abdomen. She had been in‘an altercation further down the street from where her

body was eventually found, and there was a blood trail leading from that location to where the |



v1ct1m collapsed There was also'a ﬂ1p ﬂop and a tank top T shirt found in the area where the e
assault began 1nd1cat1ng a struggle betiween the victim and her assailant. ‘Her body was located
‘ ap'p_‘r_oxrmately three (3) blocks from Sh_ort S re51dence. _ SCrap1ngs.vyvere'take,n_of the.vic_tim’s‘ | g
| ﬁngernai‘ls at aut(')psy..' | | | o |

At the pol1ce statlon pol1ce eventually observed on Short S face scratch marks that weref’

fresh and. bleedmg 1nd1cat1ng Short had been ina physrcal altercatlon or struggle w1th someone

S ~as. had the v1ct1m POllCC also observed on Short s hands linear- cuts 1n the palm of h1s rlght hand'

his dommant hand cons1stent w1th someone who had been wxeldmg a kn1fe and the1r hand’
‘ sl1pped down the kmfe as they wer.e stabbmg someone else. Short also had another cuton his-
hand These cuts all appeared fresh: Short also had blood on both the palm and back of h1s‘-"E
| hands-and around ‘his cut1cles : Photographs Wwere taken of Short s hands preservmg these:
1nJur1es‘and 1ntroduced 1Anto ev1dence T v & R
. .At approx1mately lO 30 am wh1le conductmg a. ne1ghborhood canvass for ev1dence =
| pollce d1scovered a black Old Navy _]acket a long sleeve wh1te thermal sh1rt ” and a steak kmfe :
These 1tems were found together beh1nd a garage one (l) block from‘ the crime: scene and two' (2) ! L
‘blocks‘from Short’s res1dence Each of these 1tems were. separately processed for DNA The
black Jacket contamed both the v1ct1m 5. DNA [blood] and Short s DNA 31 The wh1te thermal E
: shlrt contamed both Short s DNA and the: v1ct1m s DNA/ [blood] £ And the kltchen kn1fe h

contamed the v1ct1m s DNA and DNA consrstent W1th Short s DNA both blood Short S

, underwear ‘was also covered in blood. It tested positive for the victim’ s blood [DNA].

31 Short testlﬁed in his own defense and adm1tted the black Old Navy Jacket contammg the
victim’s blood was his. (R. pp: 839-1003).. e

* 32 Short also admitted while testifying in his own defense that-the wh1te thermal sh1rt conta1n1ng
the victim’s-blood, found behmd the garage with the black Old Navy Jacket and the kmfe was
h1s (R pp. 839- 1003) '
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The scrapings from the victim’s fingernails .at autopsy were also examined for the

’ presence"of DNA. Short’s DNA ‘in a substantial amount. was ;found .under the victim’s -

ﬁngernails. The DNA expeit testified the amount_of Short’s DNA under the victim’s fingernails

" was substantial, more than‘that which would result from casual contact. " It was consistent with. "~

BN

. that obtained in a struggle.’- e
As a result the evrdence of Short’s gullt was overwhelmlng and the adm1ssmn of his

.post eranda statements if erroneous was harrnless See State V. Whlte 410 S C 56 60, 762

.S S. E 2d 726 728 (Ct App 2014)(ﬁnd1ng any error in the tr1al Judge s fallure to suppress Whlte s

. statement placmg Wh1te at the scene of a murder as the product of 1mperm1ssrble “quest1on ﬁrst _ i

a

' .‘_l‘:‘and warn later questlomng was harmless beyond a reasonable doubt because notw1thstand1ng‘
L ,Whlte S statement cell phone ev1dence clearly placed [the V1ct1m] and Wh1te together at the t1me R R
and place of the murder and further ﬁndmg any error to be hariless >1n l1ght of the w1tness‘;i
testimony linking ‘White to the murder)' see also State Tench‘ '353 S'C ‘53«-1' 537 579 S.E. 2d;_ B
-’ 314 317 (2003)(“G1ven the abundant ev1dence of Tench’s gu1lt we ﬁnd any error in the"'
admlss1on of the se1zed 1tems clearly harmless beyond a reasonable doubt) M 417 S C at~-

‘ ‘30 787 S E. 2d at 853 (“[N]ot w1thstand1ng the erroneous adm1ss1on of Medley’s statements'

"v

regardmg hlS alcohol consumpt1on we ﬁnd the record contamed ample ev1dence from wh1ch a

- jury could have concluded Medley ‘was gullty, beyond a-reasonable doubt, -of second_-offense

DUI 'T‘hu's to. the extent the. court erred' in"admitting. such statements, we' find the error, ifany, =~ -

=

~ - was harmless beyond a reasonable doubt ?); see- also State WV, Easler 327 S.C: 121, 129,.489

- S, E 2d 617 62122 (1997)([A]ny error 1n the fa1lure to suppress hlS statements was harmless

beyond a reasonable doubt The overwhelmmg ev1dence of Easler s gu1lt renders any M1randa

v1olat10n harmless ”) overruled on other grounds State V. Greene 423 S.C. 263, 814 S. E 2d 496
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(2018); State v. Lvnch, 375 S.C. 628, 636, 654 S.E.2d 292, 297 (Ct. App. 2007)(“The

-'overwhelmlng evrdence of Lynch’s guilt renders any p0551ble eranda violation harmless ”)

State v. Newell, 303 S C. 471, 477 401 S.E.2d 420, 424 (Ct App.. 1991)(“Although the trial”

Judge erred in not suppressmg Sergeant Canty s test1mony regardmg Newell’s in- custody ' .
statement because of his farlure to advise Newell of her r1ghts‘ under w, we deem the :
!admlss1on of this testrmony .harml‘ess beyond a reasonable doubt The. record co'ntalns .
overwhelmlng ev1dence of Newell s gu1lt 1ndependent of her statements to" Sergeant Canty
(CItat10n om1tted)) ¢f White Whlte 410 S C. at 60 762 S.E. 2d at 728 (“[W]e ﬁnd the entrre record on-

appeal establlshes beyond a reasonable doubt that any error in the adm1ss1on of White’s -

" statement: d1d not contrlbute to the verdlct obtarned ) --Short s conv1ct1on must ‘be afﬁrmed )

Frnally, Short testrﬁed in h1s own defense and told the Jury the 1dent1cal facts he had told L
Detectlves Ba1ley, R1edel and Lt Johnson admltted by the State in 1ts “case in, ch1ef (R 839-

- 4-'1003) 33 Short testrﬁed before the Jury to the same Vers1on of events he related to the ﬁrst ofﬁcer

on the scene to Detectlve Ba1ley pre Mrranda and to Balley, R1edel and Johnson post eranda o

(R pp 839- 1003) Short also admltted before the Jury to each of the statements he made to™

;pohce whether pre- eranda or post M1randa (R. pp 839 1003)

Short admltted to the Jury he told pollce at the scene that he and the Vlct1m had argued
- and the v1ct1m had stormed off Short admltted to the Jury he told pohce at the pollce statlon that )

he and the V1ct1m* had argued at h1s mother s resrdence she left, and then she retumed Short" | ‘
adm1tted he told pol1ce they. argued agaln and she.struck him w1th car keys causing the marks on
'_ hls face and she left agarn. He decrded a short time later to follow her and attempt to calm her

down and when doing s0 he heard' her yelling for someone to f‘stop, ‘stop, stop” and he ran to

5 Short admits this fact in his brief, (BOA, p. 15, 1. 17-20).
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- assist her. By the time he arrived, ‘she was lying on the ground injured, Short admitted he made
“the staternents on the v‘ideotape when questioned by Lt. Johnoon. He simply disagreed on what
, those statements meant. (R. pp. 839-1003). -Short aseerted each of the statements he made to
.polvioe vuere true and histrial' testimony waé eonsistent with"thoseVs_tatements'.bec‘ause it uvas the

“truth. (R pp. 839-1003). As a result, t,he’adnjission of any of;Sho_r\t?s statéments were harmless. -

. State'“\:/; Miles, 421 S.C. "154, 166;67, 805 S.E.2d 204 (Ct. App. 2017)(where appellant

challenged the admission of his 3" statement pursuant to Seibert and Navy but 39 statement was
~ cumulative to 2 prior statements of appellant introduced by appellant himself, any error. was

,‘ harrnless) cert. fdeniedf‘()ctober 18, 2018; State v. Martucci, 3808, C‘ 232, 261-669 S.E. 221 598,

5 _614 (Ct App 2008)(“The adrmsswn of 1mproper ev1dence is harmless where the ev1dence is

, merely cumulatlve to other ev1dence) State V. Easler 322 S C 333 471 ‘S. E 2d 745 (Ct App -

.':1996) (cztzng People V. Cagle 158 A2d 931 (N Y 1990)(the admlssmn of the defendant s -

: : statements in v1olat10n of eranda held harrnless beyond a reasonable doubt because the - :
evidence of the defendant S gullt'wa's ove'rwhelmlng and the .testlmony of bOth the defendant and
' his witnéss was essentially the same as the defendant’s statement);a)ﬁrmea; as modified State v.

- Easler, 327 SiC. 121, 489°'S.E2d 6173

3 Réspondent wouldalso ‘point out, even had Short not admitted to his pre-Miranda and post-
Miranda statements while testifying before the jury, he could have been impeached with any
statément taken in violation of Miranda once hé took the stand. Oregon v. Hass, 420 U.S. 714,
721-22 (1975); Harris v. New York, 401 U.S. 222, 225 (1971); See also Oregon v. Elstad, 470
U.S. 298, 304 (1985); Michigan v. Tucker, 417 U.S. 433, 441 (1974).
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CONCLUSION

For all of the foregoing f,éasons, Short’s convictions and sentences must be affirmed.

B .

' Columbsia, South Carolina’ -
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