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Vs

- Plaintiffs-Appellants, Marc Haas, Susan Haas, Rob Star and Melissa Star (collectively,

the “Plaintiffs-Appellants”), file this brief on appeal of the Circuit Court’s order (the “Order”

(R. at 4)y granting summary judgment in favor of the Defendants-Respondents, Oldfield LLC

and TI Oldfield Operations, LLC (collectively, “TI”), Oldfield Club (“OC”), and Oldfield

' Community Association’s (“OCA,” together with TI and OC, the “Defendant-Respondents”),

and respectfully set forth-and represent:

1.

II.

Iv.

VI.

QUESTIONS PRESENTED

DID THE LOWER COURT ERR, AS A MATTER OF FACT AND LAW, IN
ADAPTING AN OPINION WRITTEN BY COUNSEL FOR THE
DEFENDANTS, INSTEAD OF DRAFTING ITS OWN DECISION?

DID THE LOWER COURT ERR, AS A MATTER OF FACT AND LAW, BY
FAILNG TO RENDER A DECISION WITH SUFFICIENT SPECIFICITY
EXPLAINING ITS BASIS FOR FINDING THAT THERE WERE NO
GENUINE ISSUES OF FACT IN DISPUTE, AND ERR AS A MATTER OF
FACT AND LAW BY FINDING THAT THERE WERE NO MATERIAL

'FACTS IN DISPUTE PRECLUDING SUMMARY JUDGMENT?

DID THE LOWER COURT ERR, AS A MATTER OF FACT AND LAW, BY
DISREGARDING THE EXPRESS TERMS OF THE TERMINATION _
AGREEMENT AND FINDING THE DEFENDANTS-APPELLANTS HAD
NOT BREACHED ANY DUTY OWED, IN FAVOR OF IRRELEVANT
TERMS SET FORTH IN THE OLDFIELD COMMUNITY’ S “GOVERNING
DOCUMENTS?”

TO THE EXTENT THE “GOVERNING DOCUMENTS” ARE DETERMINED
TO BE RELEVANT IN THIS ACTION, DID THE LOWER COURT ERR, AS
A MATTER OF FACT AND LAW, IN ITS INTERPRETATION OF THE
“GOVERNING DOCUMENTS” ANNEXED TO THE SUMMARY
JUDGMENT MOTION PAPERS? A

DID THE LOWER COURT ERR,AS A MATTER OF FACT AND LAW,
THAT THE PLAINTIFFS’ FAILED TO TIMELY FILE THE COMPLAINT
WITHIN THE APPLICABLE STATUTE OF LIMITATIONS? -

DID THE LOWER COURT ERR, AS A MATTER OF FACT AND LAW,IN
RULING THAT THE DEFENDANTS SUFFERED NO DAMAGES?

! References to the Record on Appeal filed in the Appeal shall be designated as “R. at Rt



STATEMENT OF THE CASE

This appeal arises from— entry of summary judgment in the above captioned action by the
lower court in favor of the Defendants-ﬁespondents. The Plaintiffs-Appellants frled the
complaint commencing the action before the Lower Court arisirrg from an alleged breach of the
terms of a so-celled “Termination and Release Agreement,” (the “Termination Agreement”)(R.
at 675 filed under seal) wherein, Plaintiffs-Appellants alleged that a portion of dues and fees
(colleetively, the “Social i)ues”) that they respectively pay, as members of the Oldfield
.Community in Okatie, South Carolina, to OCA (the homeowner’é associatron) and the OC (the. o
social club and golf club), have been, and continue to be, shi»ftedi by the social club of the OC to
illegally and improperly to support the OC Golf facilities, of which the Plairrriffs-Appellants are
not golf members.‘. | |

A review df Section 2 .of the Terminatron Agreement reveais'/ that, “notwithstanding any
contrary provisions” in t/ee alleged “Governing Documents” (defined below and r‘eferenced‘rnv
part in the lower_ court’s Order Granting Summary Jrldgment 1n favor-of the D.efen'dan‘t‘s—i
Respondents) which may permit the Defendants‘—Respondent‘s to allocate dues and fees paid by

' Olcl\freld rrlerrrbers 'as’ a whole to‘éupp‘ort the OC golf facilities (which the Plaintiffs—Appellanrs

reject asa premise. as discussed more fully be,low)', Plainti_ffs-Respondents’ Oldfield Dues mey :
not be applied to the maintenance and operations of the OC golf facilities. ”)(R. at 675 filed
under seal) |

The Lower Court Order, now on appeal before this august berrch, irrexplicably disregardé
the express language of the Termination Agreement (i.e. “Notwithstanding any terms.. .’;) and

instead determined that the irrelevant terms of the “Governing Documents™ of Oldfield



Cémfnunity allow the OC to allocate Plaintiffs’ social and HQA dues to support the maintenance
and operation of the OC golf facilitiesA”)(R. at 675 filed under Seal).

In the Order, the Lower Court Order also concluded, without a scintilla of analysis of
voluminous documents and correspondenc¢ annexed to affidavits filed in support of the
Plaintiffs’ obje/ctions to summary judgment; that the Plaintiffs—A'ppellants were barred by the
applicable statutevof limitations. The cofrespondence and documenté (discussed more fully
| below») submitted as exhibits t(j affidayits filed by the Plaintiffs, reflect that Plaintiffs-AppeHants
were répé_atedly misled as to the allocations ma(\ie by the OC of social dues paid by the Plaintiffs,
repeétedly nbtifying the Plaintiffs—Appellahts that the allocations were not being applied to the
OC golf facilities. | |

Finally, the Lower Court held that the Plaintiffs-Appellants failed to prove that they were‘
damaged. This finding is clearly wrong as the Defendants-Respondents admitted at the hearing
l)vvefore the Lower Couﬁ fhat, i.n fact, voluminoué evidence filed by Pl‘aintiffs-Appellanté |
dér’nonstrating that in;:ompletg"and inaccurate financials were produced by the Defendants- -
.Respc.)ndents and that the Dcfehdants—RespOndents failed to comply with an order of the Lower
Court dirécting them to produce revised, audited financials.

Based upon all of the foregoing, it is respectfully asserted that the Lower Court’s Order

granting summary judgihent in favor of the Defendants-Respondents must be reversed.

JURISDICTION AND VENUE
This Court has jurisdiction over this Appeal pursuant to South Carolina Code Section 14-

8—20()(a) and the venue of this Appeal complies with South Carolina Code Title 15, Chapter 7.

APPLICABLE STANDARD OF REVIEW ON APPEAL



(

When re\;iewing the grant of a summary judgment motion, the appellate court applies the
same standard that governs the trial court under Rule 56(c), SCRCP, which prbvides that
summary judgment is proper when there is no genuine issue as to any material fact and the
moving party is entitled to judgment as a matter of law. Ruie 56(c), SCRCP; Fleming v. Rose,
350 S.C. 488,493,567 S.E.2d 857, 860 (2002). In determining whether a genuine iésue of fact
e_xists, the evidence and all reasonable inferences drawn from it must be viewed in the light most
favorable to the nonmoving party. Sauner v. Pub. Serv. Auth. of S.C., 354 S.C. 397, 404, 581
S.E2d 161, 165 (2003). To withstand a motion fqr summary judgment in caées applyipg the
preponderance of the evidence burden of- proof, the nénmoving party is only required to submit a
- mere scintilla of evidence. Hancock v. Mid-South Mgmt. Co., Inc.,381 S.C. 326, 330,673

S.E.2d 801, 803 (2009).



APPLICABLE FACTS ON APPEAL

. The within action (the “Action”) was commenced by the Plaintiffs—Appellants on March

10, 2016 by the filing of a summons and complaint (the “Complaint”). R. at 16. |

. The Action arises from breach of the Termination Agreement, dated September 17,2009,

executed by and among each of the Plaintiffs, on the one hand, and TI (as successor in

interest to Cfescént Communities LLC and f/k/a Crescent Resources.LLC

(;‘Crescent”))(R; at 675)(filed under seal).

. Oldfield Community is a gated, planned community comprised and operated by two (2)

separate entities: the OCA and the OC. |

. The OCA, a not-for-profit limite.dAliability corporation, collects mandatory homeowners’

“association dues on a monthly basis from members (i.e. hbmeownérs) (the “Residential
Dues”). A pbrtion-of the HOA Dues are transferred to the OC to assist in maintaining
non- golf relatéd facilities operated by the OC (the “Soci_al_Facilities”). See Declaration of
Recreational Covenan_f of Oldfield Club (the “OC Declaration” (R. at 416, 432)); See
also Oldﬁeld Clqvaménded Bylaws, Effective October 2, 2002 (the “OC Bylaws"’),
Section 1.3 (R. at 444) and Article II (R. at 451).

. The OC, a not-for-profit limited liability corporaﬁon, operates two (2) separate functions.

_The first function is to collect mandatory social dues (the “Community Dues”) from all
members of the Oldfield Community. See OC Declaration (R. at 418-422). The
Community Dues are to be applied only to maintain Non—Club Facilities which, pursuant
to the Termination Agreement (R. at 675) discussed in detail below, include the River
House (restaurant), an Optfitters Center with boats, kayaks, and fishing gear and an ‘

Activity Center with a swimming pool, tennis court, and fitness center (R. at 419:421).



6. The OC Declaration declares the féllowing:

By this Covenant, Declarant desires to provide for issuance of a Community
Membership [] in the Club for each home or homesite within the Residential
Property (“Residential Unit”) and to establish the obligation of the owner(s) of
each Residential Unit to pay such periodic dues for Community Membership as
the Club may establish from time to time in accordance with this Covenant.

7. OC Declaration at 2 (Fourth “Recital” clause, R. at 418)(emphasis added). Thus, the OC
Declaration only governs payment of Community Dues paid by residents, and does not
relate to Golf Club membership, other than to declare that “the Community Members
shall not be subject to assessment for operating deficiencies or capital improvements
related to golf facilities or golf operations.”

8. The OC Declaration further declares that the Community Membership entitles each of the
residential owners in Oldfield to:

a. Use of food and beverage facilities as the Club Operator may designate and the
community dock, if any, operated by Club Operator on the Club Property;

b. Use the boats, kayaks, and fishing gear provided at the Outfitters Center, if any,
operated by Club Operator on the Club Property;

c. Use the swimming pool, tennis courts and fitness center comprising the Act1v1ty
Center, if any, operated by Club Operator on the Club Property;

d. Participate in such social activities as the Club Operator may sponsor from time to
time for holders of Community Memberships (“Community Memberships”); and

e. Such additional privileges, if any, as the Club Operator may specify.

OC Declaration at Article II (R. at 418). See also OC Bylaws, Article II (R. at 451).

9. Annexed to the Star Affidavit 2 is a true and correct copy of the “First Amendment to the

Declaration of Recreational Covenant for Oldfield Club.” (the “Declaration
. Amendment,” énnexed to the Star Affidavit 2, Exhibit 1, pp. 1-3)(R. at 635). The
purpose of the Declaration Amendment was “for the purpose of creating two dues

categories for Community Members, one category for Residents and one category for

non-residents...” Declaration Amendment at 1 (Third “WHEREAS” Clause, R. at 635).



'10. Amended Section 3.1 of the Declaration Amendment (cited, in part, in the Lower Court
Order), entitled “Covenant to Pay,” provides in relevant part:

Each Owner, by accepting title to a Residential Unit, covenants and agrees to pay
to the Club Operator assessments, annual dues, and minimum usage fees in such
amount as Club Operator shall specify from time to time, except that Community
Members shall not be subject to assessment for operating deficits or capital
improvements related to golf facilities or golf operations.

Declaratibn Amendment, Section 3.1. (R. at 636).

11. Pursuant to the Declaraﬁon Amendment, the Community Dues are to be applied 1_1_(_)1‘to be -
applied to operating deficits or capital improvements related to golf facilities or golf
operations, but only to “a reasonable share of the overhead expenses associated with
general operation and administration of the Club, including:

a. the costs of utility service (including water, sewer, electricity, natural gas, and
cable or similar television) provided to facilities; :

b. the costs of janitorialv service, maintenance an.d repair; property and liability
insurance; and similar ongéing expenditures related to such facilities; and

c. the costs of maintaining, repairing and replacing the buildings, fixtures,
furnishings, equipment ;lrid systems located within or that serve such facilities,
which may include a reasonable contribution to a reserve fund for repair and
replacement of such items;

d. That portion of the costs that Club Operator incurs in sponsoring activities in
which the Commﬁnity members are invited to participate; and

e. administrative and overhead costs related to such facilities, services and programs

or membership administration generally, including labor and payroll expenses.



Second Affidavit of Rob Star, Exhibit 1, Declaration Amendment at 3, Section 3.1. (R. at

636) | |

12. The OC has an additional membership class entitled “Equity Golf Merﬁbership.” See OC
Bylaws, Article Ii (R. at 635-637). An Equity Golf Membership encompasses the
following rights and privileges: | |

Equity Goif Membefship entitles the Member or its Designee and other
Authorized Users of the Membership to use all of the Golf Facilities and all of the
Social Facilities during operating hours and subject to the Club Rules. After the
Turnover Date, Equity Golf Members shall be entitled to one vote per Equity Golf
Membership held with respect to any matter on which the Equity Golf Members
are entitled to vote pursuant to the Articles and these Bylaws.

OC Bylaws, Article_ II at 6 (R. at 451).

13. While Community Membership in, and Community Dues paid by Oldfield residential
owners is mandatory upon obtaining a residence in Oldfield (See OC Declaration at 5,
Section 3.2 (R. at 420), Oldfield residents may choose to z:lpply fér an Equity Golf
.Mémbership and,;upon acceptance as an Equity Golf Member, are then mandated to pay
Equity Golf Member Dues and obtain voting rights wi_th respect to all iésues relating to
the Golf Facilities. Community Members have no voting rights with respect to the Golf
Facilities. See OC Bylaws at 5 (R. at 452).

14. As an Equity Golf Member of OC, such a member must pay annual golf dues and pay
;assessments related to the maintenance and operation of the Golf Facilities. The Golf
Dues are to be applied only to OC club facilities (the “Golf Facilities”). The Golf
Facilities, defined in the Termination Agreement (R. at 675), discussed below, include

the 18-hole golf course, golf practice facilities, a Golf House with men’s and women’s

locker rooms, a golf shop, and grill.



15. “Membership Fees” are defined in the OC Bylaws to mean “the Membe;_rship
Contribution as well as all dues, assessments and other charges payable to the Club by

any Member.” OC BylaWs at 3, Section 1.3 (R. at 450).

J

16. “Membership Contribution” is defined in the OC Bylaws to mean “the purchase price
paid by a Member for é specific Membership in the Club.” OC Bylaws at 3, Section 1.3
‘ (R at 450).
17. “Assessments” areﬂaddressed in the OC \Bylaws in Section 7.3 (R. at 477). Section 7.3
states as fdllows: | | |

Prior to the Turnover Date, there shall be no assessment of the Members. After
the Turnover Date, the Club may assess Equity Golf, Cottage Golf, Corporate
Golf, and Community Members, subject to the followmg :

4. Any Assessment for capital improvements shall be subject to the approval of at
least two-thirds of the Voting Power of Equity Golf, Cottage golf, and Corporate
~ Golf Members and two-thirds of the Voting Power of Community Members,
except that Community Members shall have no right to vote on, and shall not be
subject to, any assessment for capltal zmprovements to the Golf Faczlztles or
which benefit only Golf Members.

b. Any assessment for operating deficits or unbudgeted repalrs ‘maintenance or
replacements shall require the approval of a majority of the Voting Power held by
. Equity Golf, Cottage Golf, and Corporate Golf Members and a majority of the
Voting Power held by Community Members, except that Community Members
shall have no right to vote on, and shall not be subject to, any assessment for
operating deficits or unbudgeted repairs, maintenance or replacements relating
solely to the Golf Facilities or golf operations.

OC Bylaws at 30, Section 7.3 (emphasis supplied)(R. at 477).
18. The only Membership Classifications éuthorized in the OC are those set forth in Article II
| .

of the Bylaws and as further revised by the Declaration Amendment. See OC Bylaws,

- Article II, Section 2.1(a)(“The Club is authorized to issue equity and non-equity




Membershlps as follow:....(c) Additional Classifications. Until all Authorized Golf-
Memberships have initially b.een sold’, the sponsor reserves the right to create additional
catggories of Membership, provided that the total number of Authorized Golf
Memberships is not exceeded. Thereafter, the Board of Directors may create additional
bc.;ategories of Membership by amending these Bylaws in accordance with Sectién 9.10.
Within a Membership Classification, the Board may estai)lish different dues categories
based on tile Member’s status as a Resident or Non-resident, as defined in Section 7.2.’,’)
OC Bylaws at 5-6, Article II (R. at 452-453).

_19. There is not a single document in the Governing Documents, much !ess any document
produced by the Defendants’-Respondents, which identify a new Membership
Claséifiéation, other than set forth in Article II of the OC Bylaws and the Declaration
Amendment elucidated hereinabove.

20.0On Fébruéry 20,2013, TI filed a mandated property report (the “Property Report”)

pursuant to federal law, 15 U.S.C. §1703> The Property Report represents as follows:

* ILSA was intended to "protect purchasers from unscrupulous sales of undeveloped home sites” and to "curb abuses
accompanying interstate land sales." Stein v. Paradigm Mirasol, LLC, 586 F.3d 849, 853 (11th.Cir.
2009) (quoting Winter v. Hollingsworth Props., Inc., 777 F.2d 1444, 1448 (11th Cir.1985)). The statute provides:

It shall be unlawful for any developer or agent, directly or indirectly, to make use of any means or
instruments of transportation or communication in interstate commerce, or of the mails—

(2) with respect to the sale or lease, or offer to sell or lease, any lot not exempt under section 1702(a) of this
title—
(A) to employ any device, scheme, or artifice to defraud;
(B) to obtain money or property by means of any untrue statement of a material fact, or any omission to
state a material fact necessary in order to make the statements made (in light of the circumstances in which
they were made and within the context of the overall offer and sale or lease) not misleading, with respect to
any information pertinent to the lot or [*6] subdivision;
(C) to engage in any transaction, practice, or course of business which operates or would operate as a fraud
or deceit upon a purchaser; or
(D) to represent that roads, sewers, water, gas, or electric service, or recreational amenities will be provided
or completed by the developer without stipulating in the contract of sale or lease that such services or
amenities will be provided or completed
Merritt v. Lyons Heritage Pasco, LLC, No. 8:09-cv-1201-T-27TGW, 2010 U.S. Dist. LEXIS 96509, at *5-6 (M.D.
Fla. Sep. 15,2010)

10



Recreational Covenants
A Recreational Covenant for Oldfield Club has been recorded in the Office of the
Register of Deeds for Beaufort County, South Carolina. The Recreational
Covenant obligates each property owner to be a Community Member of the
Oldfield Club and to pay dues which will entitle the Community Member to use
and enjoy the Social Facilities of Oldfield Club.

Property Report at 9 (emphasis added)(R. at 599, 608).

21. The Property Report represents that Community Members will have access to the Social
Facilities, demarcated as: Activity Centér with Swimming Pool, Tennis Courts, and
Fitness Center, the River House, the Outfitters Cente_r and the Community Dock.
Property Report at 19 (R. at 599, 617).

22. The Property Report also represents that:

- Restricted to use by Golf Members. For Golf Membership, there is currently a
Club Membership Contribution of $15,000 due at time of application. In
addition, the Club may establish.minimum usage fees to ensure a minimum level
of revenue from operations. Golf Membership is a completely separate fee
structure.
PropertyAReport at 19 (emphasis added) (R. at 617).

23. In or around 2006, the OC Board notified Oldfield Commﬁnity Members that they would
each be entitled four (4) rounds of golf at the prevailing rate of $109 before noon and $79
after noon; thus, the Community Members were being charged per round, should they
choose to play). On February 14,2013, the OC Board notified Community Members

that:

[The four (4) round] 6f_fering will be changed effective April 1, to allow for ten
complimentary rounds (including cart fee) per year.

[1 Our hope is that with this increased level of access, our current homeowners
will bring guests and family members to experience Oldfield and this will, to

some degree, restore those promotional efforts to expose the Club.

Email dated February 14,2013 from Oldfield Club to Robert Wilson (R. at 510)
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24. Upon buying homes in Oldfield, the Plaintiffs-Appellants each executed a Membership

25.

26.

Agreement (the “Membership Agreement” (R. at 489)), dated May 7, 2007, making
them Equity Golf Members of the OC. In short, the Membership Agreement gave the
Plaintiffs—Appéllan‘ts unlimited access to the Golf Facilities ‘and voting rights with respect
to the Golf Facilities.

During disco?ery in this Action, the Defendants-Respondents purported to produce
accurate financial statements to the Plaintiffs-Appellants for 2015 and 2016. Aé set forth
6n an Auditor’s Report (annexed as Exhibit 2 to the Star Affidavit (R. at 630)), dated
January 13,2017, reflecting an audit of the OC and OCA financial statements for year
ending 2015, Plaintiffs-Appellants now know that the financial statements produced by
the OC and OCA are wholly unreligble. Accordingly, it is manifest that the Defendants-
Respondents engaged in a pattern of misconduct, misrepresentations and misinformation
to misiead the Plaintiffs-Appellants as to the application of the Plaintiffs-Appellants’
Dues. |
Ultimately, even though the Lower Court entered an order, on January 27,2017,
compelling OCA to produce accurateland updated financial statements, the Plaintiffs-
Appellants have not received re-stated financial statements for 2015 based upon the
Auditor’s Report, and have never received financial statements for the year ending 2016.

Further, with respect to OCA financial statements produced for the period 2009 through

. 2014, OCA failed to produce supporting documentation for the General Administrative

Expenses reflected thereon. Thus, the Defendants-Respondents are in violation of this

12



27.

28.

/

Court’s January 27, 2017 Order and SCRCP 26 and 36 (which prescribe a continuing
duty to produce demanded documents). |
Because the Defendants-Respondents have failed to broduce all demanded and
ORDERED documents, they are precluded from éuestioning the Plaintiﬂs " assessment of

their damages.

On June 10,2009, Crescent filed a voluntary petition for bankruptcy under éhapter 11 of

~ title 11 of the United States Code in the United States Bankruptcy Court for the Western

29.

30.

District of Texas (the “Bankruptcy Court;’).

On July 22,2009, the Plaintiffs-Appellants filed avmotion in the Bankruptcy Court
seeking an order setting a deadline by which the Debtor, Oldfield LLC must assume or
rejec.t-th;: Membership Agreemenfs under 11 U.S.C §362'(fhe “Bankruptcy Motion”).

To resolve tﬁe Bankruptcy Motion, Crescent and the Plaintiffs—Appellants each executed’ :

the Termination Agreement (R. at 675) which, inter alia, terminated the Plaintiffs’ equity

~ golf memberships and mandated that none of the Plaintiffs’ HOA Dues paid to OCA or )

Social Dues (collectively, the “Plaintiffs’ Dues”) paid to the OC would be applied to the

31.

Golf Club.
As expressly set forth in the Termination 'Agreement, the “Golf Club” at Oldfield is

defined as follows:

WHEREAS, the Sponsor is the owner of certain real property in Okatie, South Carolina,
a portion of which has been developed as a planned community that includes an 18-hole-
golf course, golf practice facilities, a Golf House with men’s and ladies’ locker rooms -
(collectively, the “Golf Course”), a golf shop, and grill (collectively, and including the
Golf Course, the “Golf Facilities”) and the River House (a dining and banquet facility
with three community docks), an Outfitters Center with boats, kayaks, and fishing gear
and an Activity Center with a swimming pool, tennis courts, and fitness center

~ (collectively, the “Social Facilities) and together with the Golf Facilities, the “Club

Facilities™);

13



32

33.

34,

Section 2 of the Agreement, entitled “Termination of Membership Agreement,” states:

(A)The parties hereto agree that, notwithstanding anything to the contrary contained in
the Membership Agreement, the Amended Bylaws of the Club, any operating or
governance document of the Club or Sponsor, the Amended Plan for Offering
Memberships or any other agreement between the Member, on the one hand, and
Crescent Entities, on the other hand (collectively, the “Club Documents™), as of the
Effective Date, the terms and provisions of the Membership Agreement that relate to
or are attributable to the Member’s use, access, rights, duties, liabilities and
obligations concerning the Golf Course attributable solely to being a member of the
Club, including the Member’s obligation to pay in full its Membership Contribution,
shall automatically be terminated, canceled, and extinguished and shall be of no
further force and/or effect. ' '

(B) For the purposes of clarity, the termination and extinguishment of certain terms ahd

provisions in the Membership Agreement contained in Section 2(A) above shall in no
. way affect, or have any impact on, the Member’s right to use and have access to the

Club Facilities, other than the Golf Course, pursuant to all applicable provisions of
the Club Documents. '

Termination Agreement, Section 2 (emphasis added)(R. at 675) (filed under seal)).

Consistent with the Declaration Amendment, TI and OC represented since at least 2014

that none of the Plaintiffs’ (and other OCA members ") dues ‘were remitted to the OC for

use in the golf course, golf maintenance or the golf shop. (inter alia at R. at 153-191).

While the Community Members were gran.ted “complimentary” “limited golf access” in

. February 7,2013 (See Exhibit 1, pp4-5 to Star Affidavit 2 (R. at 638-639)), by email

35.
J

dated March 4, 2013, OCA Members were assured that “[a]ll Community Dues Income is
reflected in the Administration Department and pays for administration and maintenance
of all Club Facilities, not the Golf Course, Golf Maintenance or Golf Shop.” (the

“Golf Facilities”) (See Exhibit 1, pp.6-7 to the Star Affidavit 2 (R. at 640-641)).

Regardless of the complimentary limited golf access, in March 2013, it was further

represented by Jamie Selby, the OCA and OC General Manager, that “[d]ues for the

Community Membership are applied only to overhead costs and costs of operating,

14



36.

37.

38.

maintaining and repairing the amenities to which Community Members have access,

including only the following amenities: Food & Beverage, Sports Center, Outfitters

Center, Equestrian, Greeter’s Store, Lodging, Facility Maintenance, Membership
Department and Administration Departments. Star Affidavit 2, Exhibit 1, pp.6-7 (R. at
640-641)).

By email dated March 11,2013, Phillip Galbreath, a board member and principle of TI

(the Oldfield Sponsor), reassured Star’s friend Robert Wilson that “you are not

subsidizing the golf course with this dues increase.” Star Affidavit 2, Exhibit 1, p. 8 (R. at
642).

By letter to the Oldfield Comm;xnity Counsel (OCC) Board Members, dated May 5,
2013, Star demanded “written assurances that ALL golf overhead, including
Administrative costs, annual reserve needs, deferred reserve needs and any and all
deférred répairs and maintenance will be the sole ‘responsibility of the golf
members...[w]e are spéci]ﬁcally asking for a pledge to the membership. that.. the Oldfield
Club will function as a Club that has a financial firewall between golf and the
Community...” Star Affidavit 2, Exhibit 1, pp. 10-12. (R. at 644-646).

The response to Star’s May 5,1 2013 letter to the OCC, the OCC stated, among other |
things, tﬁat “we are unable to provide you any assurances of Club dues not being applied
to golf operations. Whether there sho‘uld be a “ﬁnéncial firewall” between golfers and
non-golfers is not for the Board to decia’e‘ while the Club is managed by the
sponsor....The Board does note the possibility of some Club dues being applied to golf
operations, particularly if golf membership revenues do not increase. Star Affidavit 2,

Exhibit 1, pp. 13-15. (R. at 647-649).
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39. On November 5, 2013, Star joined the Oldfield Finance Committee. Star Affidavit 2,
Exhibit 1, p.16. (R. at 650). ‘

40. On November 15, 2013, the OC released the proposed 2014 Budget. Star Affidavit 2,
Exhibit 1, pp.17-21. (R. at 651-655). In the 2014 Budget, a line item “Marketing and
Advertising Expense;” increased by $96,000.00, without any explanation or information
addressing the increase. (R. at 654, 670) -

41.On July 24,2014, Richard Price sent an email with “Key Assumptions” regarding the
upcoming production of 2015 OC Financiéls. The Key Assﬁmptions included in relevant

| bart: “...(25 We will continue to operate as we do today including:.... (d) No additional
changes in allocations-Club to OCA and within Club between golf and non—gol‘f;...(4)

| Further bifurcation of golf/non-golf accounting within Club, essentially treating golf like
the OCA (e.g. separate golf and noﬁ—golf Reserves).” Star Affidavit 2, Exhibit 1, p.22. (R.
at 656). |

42, On August 7,2014, the Fihance Committee, of which S'tar was a member at that time,
was provided With the proposed 2015 OC Budget with “A Guide to the Club Model”
prepared by Richard Price for the Finance Committee. Star Affidavit 2, Exhibit 1, pp.23-
28. (R. at 657-662).

43. On September 3,2014, a so-called “Run 3 Club Model” was distributed to members of
the Finance Committee, including S‘tar. For the first time, the financials disclosed a
$96,000.00 allocation from OCA Dues was being “Allocated to Gélf, ” deeming it “hard-

~ wired” into the budget for 2014 (modified) through 2018. Star Affidavit 2, Exhibit 1, pp.
' 31-32. (R. at 655-666).

44 Tn response to receiving this Run 3 Club Model, Star emailed Richard Price asking:
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Can someone please tell me how we can go forward with this $96K charge to the
community members when the golf committee has said they are profitable by that
amount? What happens to that “profit” and if the golf club does not need those
funds why aren’t they getting redistributed to the Club for other much needed
funding?

Star Affidavit 2, Exhibit 1, pp. 29-30. (R. at 663-664).

45. On September 16,2014, Star demanded a copy of the July 24,2014 Board Minutes to
confirm that Star’s objection to the Run 3 Club Model was included. Star Affidavit 2,‘
Exhibit I at p.33. (R. at 667). The text of this objection was:

Please understand why I feel my objection and treatment in the [Financial
Committee] meeting needs to be documented. All I seek in this process, at a very
important juncture in our community, is full transparency of all the financials and
a complete understanding of the precedent that has been set by TI. ..

Star Affidavit 2, Exhibit 1, pp.33. (R. at 667).

46. Star’s objection, set forth hereinabove, arose from opaque references by Richard Price
that the $96,000.00 was “hard-wired” in the 2015 Model budget because it was a
“precedent” set by T1. (R. ai 660, 670).

47.0n June 8,2016, the “final” 2016 OC budget summary was distributed to Oldfield

members. A review of the 2016 Budget reflects that the “hard-wired” $96.000.00 line-

item disappeared and appears to be part of the “Marketing & Advertising” line item

again. See Star Affidavit 2, Exhibit 1, pp. 34-39. (R. at 660, 670).

48. Upon further review of the OC Summar): Profit and Loss statement for 2016, it reflects a
line item entitled “Marketing and Advertising” in the sum of $134,987.00 (updated). A
“comment” adjacent to this line-item states “/i/ncludes $96K golf course access
assessment.” Star Affidavit 2, Exhibit 1, p.36. (R. at 670).

49. On November 29, 2016, Star emailed certain OC Board Members asking the following:
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Can you please share with the community where in the documents the Clubhouse
overhead can be shifted to the Social Member’s P&L? Can you please show
where in the docs the OCA should pay any inter-company allocation that pays for
the overhead of the Clubhouse? And can you please share with the Members
where you are permitted to charge the social members a marketing fee for the
benefit of the Golf P&L?

Star Affidavit 2, Exhibit 1, p. 40. (R. at 674)

. / e '
50. It is clear from the above recitation of relevant facts and correspondence that the

51.

unrequested ten (10) rounds of golf provided to the Social Members of the OC were
deemed “complimentary” by the OC and QCA’s former General Manager, Jamie Selby.
That Jaime Selby represented that OCA Members were assured that “[a]ll Community
Dues Income is reflected in the Administration Department and pays for administration
and maintenance of al Club Facilities, not the Gplf Course, Golf Maintenance or Golf
Shop.” (See Exhibit 1, pp.6-8 to the Star Affidavit 2 (R. at 640-642)).

Itis alsp clear from the.above facts and correspondence, that Board Members of OC,
OCC and OCA, and Tl in its role of Sponsor, failed to disclose use of Community and
Social Member bues for the Golf facilities, in violation of Section 3.1 of the Declaration
Amendment (Star Affidavit 2, Exhibit 1, ppl-3 (R. at 635-637)) and representations made
in the federally maﬂdated Property Report filed with HUD, annexed as Exhibit 1 (p.19
and 20+ (R. at 653-654)) to the first Star Affidavit filed in support of the initial Objection

filed to the Motions.

4 “For Golf Membership...., Golf Membership is a completely separate fee structure...” (p.19). Under “Who May
Use the Facilities,” “[yJou automatically acquire a Community Membership in Oldfield Club at closing and you will
be required to maintain it. This membership permits use of all of the Social Facilities, but does not permit use of the
golf course or golf practice facilities.(p.20) '
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52. Finally, the above recitation_ of facts and correspondence proves that Community
Members are indeed being charged for Golf Facilities in violation of the Governing
Documents. |

53. After years of falsehoods and obfuscation (see Rob Star Affidavit and Second Rob Star
Affidavit (R. at 197, 205)), in and around September 2014, the Plaintiffs-Appellants
finally discovered that the Plaintiffs’ Social D.ues (i.e. non-golf dues) paid to OC were
being improperly allocated to the OC Golf Facilities in violatic;n of Section 2 of the
Termination Agreement (R. at 