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INTRODUCTION

For nine years, from 2006 into 2015, Bank of America, N.A. (“BANA”) charged the
Hughes family $28.40 per month for an optional insurance product. Each charge appeared on the
Hughes’ monthly bank statements, listed as “Ad Insurance” and under the name of John P. Hughes.
Mr. Hughes died in 2008 and his wife Jane Hughes passed away in 2015. After learning of their
passmg, BANA refunded all of the charges made after Mr. Hughes death. |

In 2015, the Hughes son, Phillip Hughes (‘“Plaintiff”), sued BANA on behalf of his
mother s estate. Plamtiff alleged that his parents had declined the insurance product in 2006 but
were charged anyway and brought claims under the Truth in Lending Act (“TILA”) and for fraud,
fraudulent concealment, breach of contract accompanied by fraudulent acts,‘and breach of duty of
good faith and fair- dealing. .l;laintiff eventually volunteirily ~dismissed the fraud claims,
ackno‘wledging that such claimswere barred in South Carolina because they did not survive the
death of his parents. The United States District Court for the District of South Carolina granted
BANA’s motion to dismiss on February 13, 2017. The court ruled that all of Plaintiff’s claims

were barred by the applicable three -year statutes of limitations. Noting that the insurance charges
appeared on Ms. Hughes’ monthly statements from 2006 to 2015 the court held that equitable
~ tolling did not apply because “any argument they failed to diScovernthe purported wrongdomg by
Defendant...is.bereft of any merit.” The F ourth' Circuit Court afiirmed. The Supreme Court of
the United States denied Plamtrft’s petitlon for writ of certzorarz

Not happy w1th the ﬁrst result Plamtiff again sued BANA in 2017 in South Carolina
Circuit Court. His factual’ allegations were nearly identical to the federal lawsuit that had been
previously dismissed, but this time he brought the.fraud-based claims that he had previously

voluntarily dismissed out of the federal case: fraud, .fraudulent concealment, breach of contract



accompanied by fraudulent acts, and violation of the South Carolina Unfair Trade Pracfices vAct
(SCUTPA). - N o , o | -

At the -hearing on BANA’S motiQn to dismiss, Plaintiff’ s counsel admitted that his claims
should be dismissed and confessed that his only reason for bninging the identical lawsuit in state
court was to seek reversal of South Carolina’s well established surviv:orship law. Judge R. Keith
Kelly disrnissed Plaintiff’s action on multiple grounds, holding that: (1) Plaintiff,s,fraud-felated
claims did not survive the deéth of PlaintifP s parents; (2) Plaintifs SCUTPA claim was not
allowed ina _representative capacity; (3) the doctrine of res judicata barred all of Plaintiff’s claims;
and (4) all of Plaintiff’s claims we‘rebarred by the applicable stétu’te of limitations and were not .
subject to equitable tolling. |

| On appeal, Plaintiff focuses his brief on the_non-snrviyability of fraud and on reS jud{cata.
~ He ﬁfst asks this Court to reverse 80 years of precedent fro'rn the South Carolina Sunreme Court,
which held i_n 1941 that frand claims do notl survive the death of the allegedly defrauded person.
(Hughes Br. 12-19.) He then asks this Court to craft a brand-new excep\tion to res judinata SO thgit

he can litigate now, in state court, claims he dismissed from federal court three years ago. (Hughes

-~

i

Br. 19-22))
| vPlaintiff is incorrect on both points. First, Plaintiff conceded in the 2015 federal lawsuit
and then again in the lower court thaf “controlling binding precedent” prncluded him from bringing
fraud claims on benalf of -his deceased mother. In fant, he voluntarily dismiSsed his fraud claims
from the federal suit because he knew that .they were prohibited by South Carolina’s survivability
statute. And, even if this Court were inclined to overrule almost 80 yéars of well-_established léw,
this Court cannot overrule South Carolina. Snpreme Cnurt precedent. The_Constitution leaves that

prerogative exclusively to the South Carolina Supreme Court.



Second, the Court of Comrrron Pleas eorrectly ruled rhat res judicdta, or claim preclusion,
bars Plaintiff’s claims. After all, Plaintiff “does not dispute the lower.court’s determination that
the present action is based upon the same transactien and occurrence as matters ‘previouely
a@judicated’5 in federal court. | | ] |

And, to trle extent that Slouth. Carolina r_ecéghizeé limited exceptidns to res judicata,
Plarntiff does not even argue that any of these exceptions appiy here. ')Inlstead, he.asks this Court
to create a new .exception: that res judicata does not apply where a plaintiff voluntarily dismissed
claims from the vﬁrét action in anticipation of defeat. This is not a sufficient basis for ignoring a
doctrine that serves vital public interests beyond any “individual judge’s ad hoc determination of
the equities” in a particular case. Having strategieally set aside certain state claims to pursue
federal claims in federal coart, Plaintiff cannot now invoke the interest of ] ustrce in trying to get a
_second chance at the claims he abandoned years ago. . | |

Moreover, even if Plaintiff’s claims were novt excluded by South Carolina’s survivability
statute and res judicata, they would fail for the additional reaaon that they are just as untimely as
the’ 2015 lawsuit was. The nevxr claime here are subject to a three-year statute of lirnitations.
BecauSe Plaintiff’s 2017\complaint is at least eight years too late—thé charges began in 2006;he
seeks the benefit of equltable tolling.

Plaintiff’s argument falls Equitable tollmg is foreclosed by issue. preclusmn In the 2015
actlon the District Court decided that the “rarely” used doctrine did not apply Because the charges
app.eared on the Hughes’ monthly statements, the District Court found the idea of equitable tolling

“bereft of any merit,” and the Fourth Circuit agreed. Plaintiff cannot retread the same equitable

tolling argument that has been rejected in his prior litigation. -



And, even apart'from issue preclusion, ‘eq.uitable tolling does not apply. The Court of
Common Pleas simply agreed with the federal courts that the facts as alleged here vdo not-support
equitable tolling. | |

- The Court of Common Pleas should be affirmed.

STATEMENT OF THE ISSUES ON APPEAL

L - Did the Court of Common Pleas correctly rule that it lacks authority to overturn
South Carolina Supreme Court precedent on the survivability of fraud? (Yes.)

II. - Did the Court of Common Pleas correctly rule that South Carolrna s unfair and
deceptive practices statute bars suits in a representative capa01ty‘7 (Yes )

111 Did the Court of Common Pleas correctly rule that res judicata bars Plamtiff.f_rom
© litigating claims he concedes arise out of the same transaction and occurrence as
his prior federal action? (Yes.)

IV.  Did the Court of Common Pleas correctly rule that Plaintiff’s claims, filed in 2017
but based on conduct that began in 2006, were untimely? (Yes.)

a. Are Plaintiff’s claimsuntimely because issue preclusion bars reconsideration
of equitable tolling? (Yes.)

' b.. Are Plaintiff’s claims untimely regardless of the earlier litigation because
equitable tolling does not apply when the charges made against the Plaintiff

account were announced on monthly statements for years on end? (Yes.)

STATEMENT'OF THE CASE

Plaintifif{ as personal representative of the estatefof his mother, Jane Hughes (“Ms.
Hughes”), alleges that his late parents opened'a $l20,000 line of credit from BANA on June 13,
2006. (R p 18,9 7. ) The line of credit was secured by a mortgage on their. Spartanburg, South
Carolina home.  (/d. ) In conjunction with the transaction, his parents signed a mortgage an
agreement and disclosure statement governing the line of credit; and an acknowledgement and

authorization permitting BANA to automatically draft payments from their account. (R. pp. 18—

19,99 7-8.)



Plaintiff claims that .on June 13, 2066, BANA also presented his parents with policy
documentation concerning optional line protection insurance coverage (“LPP”).' Rp. 19, 911)
The optional LPP is a type of insurance that enables borrowers to cancel some or all of the monthly
© - payments on the variable portion of a credit line due to events like drsability,'accidental death, or

involuntary unemhIO}rment.‘ (1d.) Plaintiff claims that his parents.declined to purchatse LPP
coverége when they received the $120,000 line of credit. (1d.)
Plaintiff claims that “for several years,” B_ANA drafted a monthly charge of .$28.40. /from
his parents’ account for LPP coverage, and that only his father (John Hughes, Sr.) received LPP-
' coverage. (R. p. 21, 923.) The $28.40 fee was listed on his parents’ monthly account statements.
(/d.) |
" In 2015, John Hughes’ estate notified BANA.that Mr. Hughes had passed away seven years
earlier. (R. p. 22 9 27) BANA re'funded all LPP premium petyments drawn on the Hughes’
-account after the death of John Hughes (R.p. 95,9 30. ) In June 2015, Ms. Hughes passed away,
and Hughes was named personal representative of her estate. (R p. 22, ‘ﬂ 29)
Following the death of Ms. Hughes Plaintiff ﬁled a class action Complaint in state court
“in South Carohna in November 2015 (the “2015 Lawsuit”). (R. pp 74—75) BANA timely
removed the action to the Umted States District Court for the District of South Carohna under
federal question jurisdiction. Plaintiff amended his complaint in the 2015 Lawsurt three times.
(R.p. 90.) |
In his ThirdAmended Complaiht, Plaintiff alleged that BANA’s charging for the .LPP,
when the Plaintiff allegedly declined coverage, amounted to fraud, fraudulent concealment, breach
of oontract, breach of contract aecompanied by fraudulent acts, breach of the duty of good faith

and fair dealing, and a violation of the TILA. (R. pp. 99-105.) Plaintiff also sought to represent



" a class of “BANA custOmers» who, without the customer’s express and informed written consent,
were enrolled in and charged for a protection plan insurance preduets referred variously as.
‘Borrower’s Protection Plan,” ‘Line Protection Plan,” or other similar'monikers.” (R. p. 97-98,
| 43 )

BANA filed a_motion to dismiss all of the claims for failure to state .a claim. After the
motion to dismiss was fully. briefed, but prio.r to the District Cou’i't;s ruling on the motion, Plaintiff
" voluntarily dismissed his fraud-based claims (fraud, ftaudulent conceatment, and breach of
contract accempanied by fraudulent acts), admitting that “there is controlling precedent that may
bar recovery for these particular claims by virtue of Jane \Hughes’ death.” (R.p. 120.) g

In February 2017-,vth'e District Cdur_t granted BANA’sthotion to disruiss the remaining
" claims. It held that Plaintiff’s reméining breach of contract and TILA claims were time-barred and
that Plaintiff could not rely on the doctrine of equitable tolling to save the untimely claims. (R. p.
126.) The court further stated that f‘[t]he charge for the mortgatge insurance appeared on the
; Huéhes’ monthly che.ckin‘g account statements from 2006 to 2015, thus‘any argument they failed

to ‘discover the purported wrongdoing by Defentiant during this period of time, although they
exercised due diligence, is bereft of any merit.” (Id) |

The Fourth Circuit afﬁrtned the District Court’s ruling “for the reasons stated by the district |
~court.” (R p. 129. ) Three months later, Plaintiff filed a Petition for Writ of Cemorarl in the
Supreme Court of the United States. The Supreme Court denied cert10rar1 See Estate of Hughes
"v. Bank of Am. Nat. Assn., 138 S. Ct. 935 (U.S. Jan. 22, 2018).

| Meanwhlle Pla1nt1ff sued BANA again. Assertmg almost 1dent1ca1 factual allegatlens as
in the 2015 Lawsuit, Plaintiff again claimed that although his parents paid for the LPP coverage

offered by BANA, and for nearly a decade received monthly statements reflecting these payments,



his parents were unaware of the LPP charge and had actually de_clined the loari proteetien coverage
at the time they obtained the line of credit in 2006. (R.p. 19,99 9-11.) Based on these allegations,
Plaintiff asserted claims for fraud, fraudulent ‘concealment, breach of cqnt_raci accompanied by
fraudulent acts, violation of the SCUTPA, breach of ﬁduciary duty, and conversio.n. (R. pp. 22— V
29, 930-70.) He also asserted a statutory survival cause of action in an effort to enforce the six
substantive causes of actions. (R.p. 29, ﬂ‘ﬂ 71—74.) _

| BANA filed a motion t.o _disrhiss for.failure to state a claim, and the Court of Common
Pleas.granted BANA’s rriotion on “several grounds.” (R. p. 4.) In particular, the ceurt lield that |
(1) Plaintiff’s fraud-related claims did not survive the death of Plaintiff’s parentS' 2) Plairitiff‘s
claim based on South Carohna s unfalr trade practices act was not allowed in a representatlve
capamty, (3) all of Plaintiff’s claims were barred by the doctrine of res ]udzcata and (4) all of
Plamtiff’s claims were barred by the apphcable statute of l_1m1tat10ns and not subject to equltable '
tolling. (R. pp. 4-10.) This appeal followed. |

STANDARD OF REVIEW'

On appeal from the dismissal of a case pursuant to Rule 12(5)(6), an appellate court applies
:the same standard ef review as the trial court. Rydde v. Morris; 381 S.C. 643,‘646, 67"5 S.E.2d 431,
433 (2009) (citing Williams v. Condon, 347 S.C. 227, 233, 553 S.E.2d 496, 500 (Ct. App. 2001)).
That standard requires the court to construe the complaint in a light most favorable to the non-
movant and determme if the “facts alleged and the inferences reasenably deducible from the -
pleadings would entitle the plaintiff to relief on any theor_y of the case.” Id. To_survwe a 12(b)(6)
inotion, the p_laintiff musf set .for‘ih “ultimaté facts”— i.e., facts that state more than a mere legai
conclusion — “showing he is eutitled torelief.” Watts v Metro Sec. Agency, 346 SC 235, 238, 556

S.E.2d 869, 870 (Ct. App. 2001).



In addition, when analyzing a Rule 12(b)(6) motion to dismiss, the court may consider
“docdments incorpdrated into the complaint by reference, and matters of whieh a court may take
judicial notice.” Tellabs, Inc. v. Makor Issues & Rights, Lid., 551 U.S. 308, 322 (2007); see Doe v
Bishop oj‘”Charlesto.n, 407 S.C. 128_, 134 n.2, 754 S.E.2d' 494, 497 n.2 (2014) (recognizing a court |
~ may take jddicial dotice of publicly fﬂed eourt‘ documehts and consider them wheﬁ ruling on a Rule
12(b)(6) motion to dismiss). '

ARGUMENT

A ¢

I. PLAINTIFF’S FRAUD-BASED CLAIMS FAIL BECAUSE THEY DO NOT
SURVIVE THE DEATH OF THE ALLEGEDLY DEFRAUDED PERSON!

A.  Thelaw in South Carolina has been clear on thls point for almost 80 years.
Plaintiff concedes that -“,tﬁere is eontrollingibinding pfecedent on the primary issues in this
case, which are the fraud based cléirps.” (R.p. 43, lines 14-17.) Indeed, the law in South Carolina
-has been clear on this .poiht fdr almost 80 years: fraud-felated'claimé do not survive fhe person’s
death. Mattison v. Palmetto State Life Ins. Co., 197 S.C. 256, 15 S.E.2d 117, 119 (1941) (holding
that a cause of actien for fraud did not survive the death of a berson who was allegedly defrauded
by an apparent cancellation of an 1nsurance pollcy)
Accordmgly, in bringing fraud related claims on behalf of his deceased mother, Plaintiff

runs afoul of South Carolina’s survivability statute. Although the sufvivability statute generally

allows causes of action for personal injuries to survive the death of the person, the South Carolina

! The only claims at issue on appeal are Hughes® fraud-based claims. Although Hughes’
Complaint also includes -a breach of fiduciary duty and a conversion claim (R. pp. 28-29,
19 62-70), counsel for Hughes conceded these claims at the hearing below, and he does not

~ raise them again on appeal (R. p. 45, lines 1-6, p. 47, lines 12-16 (“So I think I would tend to
agree that the conversion claim, the breach of fiduciary duty claims are probably foreclosed and
‘that we would forego those claims™); R. p. 45, lines 1-6 (admlttlng that these claims ¢ ‘may be
barred by [issue preclusion] and res judicata”).



3

Supreme Court has expressly ruled that ‘fraud-rAel:ated claims do not survive the person’s death.
Mattison, 197 S.C. 256, 15 S.E.2d at 1 19 (“[It] is just as readily seen that respondent’s second
cause of actio‘n' [for frau_d] does not come within either of the iﬁstanceé where a cause of action
'survi.ves.”); see. also Brailsford v; Brailsford, 380 S.C. 443, 449, 669 S.E.2d 342, 345 (Ct! :App.
2008) (“South Carolina.. . . has long récognizéd several exceptipns to the survivability of a claim,
including an eXceptiQn for fraud?”).

| The South Carolina Supreme Court décision in Ferguson v. ,Cha;’leston Lincoln Merqury,
Inc., 349 S.C. 558,. 563-64, 56.4“S.E.2d 94, /97 (2002) is instructive. In Ferguson, the court
analyZed the survis}ability of fraﬁd and frauduient concealm_eﬁt—based allegations b.rought by an

estate against a car dealership'. The court held:

The essence of Mr. Ferguson’s allegation was that [the defendant] CLM included
~ animproper fee in the purchase price and concealed the fee through fraudulent and
deceptive actions. Whether Mr: Ferguson labeled CLM’ s actions’ as unfair,
misleading, or deceptive is irrelevant. Atthe core of Mr. Ferguson’s complaint was
the allegation that CLM misled him into paying more for the car than he should
have paid, and concealed the overcharge either through intentionally deceptive
actions or through grossly negligent disclosure practices. Allegations of such fraud
and deceit are exempted from the general survival statute and do not survive the
Plaintiff’s death. Accordingly, we hold that Mr. Ferguson s cause of action did not

survive his death.

Id, 349 S.C. at 563—64; 564 S.E.2d at 97-98 (finding that claims brought under the Regulétion of
~ Manufacturers, Distributors, and Dealers Aqt were exempted Because they were based on fraud
- and deceit).

Here, 'much like in Fergusori, Pl.aintiff alleges that BANA “made false and material
representatio:ns” relating to fhe LPP cove.rage or“inthe altefnative, Defendant BANA intentionally
concealed the material facts that it enroll-ed Plaintiffs inl[the’, LPP].” (R. pp.. 22—23, 99 31, 37.)
Plaintiff asserts that.“[d]ue to the fraudulent nature of BANA’s ac;[ions,” he isentitled to damages,'

including punitive damages. (R. pp.23-25,27-28, 935,42, 51; 60,61 ) Pllaintiff’s allegatidns



relating to fraud and deceit, including his action under SCUTPA, are “exeinpted from the general -
survival statute and do not survive the Plaintiff’ s de'ath.” Ferguson, 349 S.C. at 563-64, 564
S.E\.2'd. at 97—98. Accordingly, the Court of Common Pleas’ ﬁnding that all of Plaintiff’s cldims
based on fraud and deceit—fraud, fraudulent concealment, breach of contract acccmpanied by
frauduient acts, and violation of SCUTPA claims—did not survive the death. of Ms. Hughes
should be afﬁrmed |

B. This Court cannot overrule the South Carolina Supreme Court

The “decisions of the Supreme Court shall bind the Court of Appeals as precedents ? S C.
ConsT. art. V, § 9. Therefore, the Courts of Appeals “may not overrule supreme court precedent.”
Campbell v. Robinson, 398 S.C. 12, 18, 726 S.E.2d 221, 225 (Ct. App. 2012); see also Caldwell
v. Wiquist, 402 S.C. 565, 570, 741 S.E.2d 583, 586 (Ct. App. 2013) (“Initially, we note that Wiquist
asserts that the Yatesvline cf cases should be overruled. This court-has no authority to overrule
Supreme Court precedent‘.”). Therefore, even if this Court were\ inclined to overrule almost 80
years of precedent from the state Supreme Court, the Constitution leaves that prerogative to the
South Carolina Supreme Court. |

C. [Itis perfectly proper that fraud claims do not survnve

There are good reasons why fraud claims do not survive the death of the allegedly
'defrauded person In partlcular “fraud is-a tort tnat .requires a special quality of proof and the -
states of mind of the victim (e. g., whether he knew the statement was false, relied upon it, and was
: J . :
. justified in so relying) and the perpetrator are especially vital.” Fairclothv. F ines'od; 938 F.2d 513,
517 (4th Cir. 1991). AThus, “the difﬁculfy and pctential unfairness of proving ihe state of mind of
a dead party to a frdudulent transaction justifie[s] excepting fraud from the survival statute.” /d.

-/
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The South Carolina 1egislaturé codifies these principies in other contexts: Rule 9(b) of the
South Carolina Rules .of Civil Procedure requires fraud to_b'e.pled mdre particularly than other
claims, and the SCUTPA prohibits claims under the Act from being brought in a réprescnfative
capacity. | | | |
- These justifications are in force here. Contrary tb_Plaintiff’s argurﬁeh_t that “the state of
mind of [Mr. and Ms. Hughes] is readily_identiﬁable,” it would in féct be difficult and potentially-
unfair to prove the Hughes’ state of mind regarding the LPP charges without the benefit of their
deposition testimony and other personaf discdv_ery. Mr. and Mrs. Hughes—hot. the current
-plaintiff—were the ones who attended the 4June 2006 transaction, signed various paperwork, and
spoke to BANA employees. Even after the transaction, Mr. Hﬁghes lived for rrllore.-than two years,
during which time he recelved statements listing the $28.40 charge by his name. Later, Ms.
* Hughes received the statements reﬂectlng the insurance charge for many years. Because both are
gone, no one knows whether they saw or understood those charges, or what t}}ey thought. There
is no inherent injustice in South Carolina’s position that a pe;s.on suing for fraud neéds to Be alive
in order to p.rovide a fair 6ppor’tunity to investigate that pverson’s mental state. Crucial evidence in
a fraud case is lost'When an alleged victim passes away. |
Further, Plaintiff s'_argume'nt that civil remedies are neéessary to curb financial exploitation
of the elderly is likewise inapt here. (Hughes Br. 18.) As Pléintiff well knowé,‘obenly charging
someone for a product they have allegedly declined to buy could yield a variet)'/ of causés of action
apart from fraud and its special rules. Indeed, Plaintiff sued BANA for a handfui of thoéé other
causes of action in 2015. On the _lfacts alleged'in this case, South Carolina lgw on survivability
simply did not put the plaintiffs out of court. B{inging their claims years beyond the statute of

limitations did.
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II. PLAINTIFF’S SCUTPA CLAIM FAILS FOR THE ADDITIONAL REASON
THAT IT CANNOT BE BROUGHT IN A REPRESENTATIVE CAPACITY

Plaintiff conceded at the hearing oni BANA’s Motion to Dismiss that “[i]f there’s a case
on point where o_nce you die, your unfair trade claim dies with you, I would again concede the
| point that there’é controlling precedent.” (R. p. 47, lines 12-21.) In fact, the plz)iin language of

the SCUTPA statute itself does not .allow fora representative of an estate to maintain an action -
| under the Act, as Plaintiff attempts to do here

SCUTPA clearly states:“[a]ny person who suffers ‘any ascertainable loss of money or
property, real or personal, as a result of the use or employment by another person of an unfair or

- deceptive method, act or practice declared unlawful by § 39-5-20 may bring an action
individually, but not zn a representative capacity, to recover actual damages.’; S;C.. Code Ann.
' § 39-5-140 (emphasis added).

Applying this statutory language, courts analyzmg South Carol1na law have therefore
precluded estate representatives from maintaining claims under SCUTPA See Fairclothv. Jackie
Fine Arts, Inc., 682 F. Supp 837, 845 (D.S.C. l988) aﬁ"dznpart rev dznpart on other grounds

_Fazrcloth v. Finesod, 938 F. 2d 513 (4th Cir. 1991) (“[T]he language of the statute precludes the
bringing of a SCUTPA action by an appellant who acts in a representative capacity.”). Itis clear
that “an unfair trade practices clairn may not be brought ina representatiue capacity.” Vl}ogan’ 12
Kunze,. 366 S.C. 583', 609, 623 S.E.2d 107; 121 (Ct. App. 2005), aff"d as modified, 379 S.C. 581,
66-6 S.E.2d 901 (2008). ABecause Plaintiff affirmatively alleges.that he is bringing this action as
the “Personal Repreéentative of the Estate of Jane K. Hughes” (R. p. 17, 9 1), his claim under the

SCUTPA fails, and the lower court’s ruling on this point should be affirmed. -
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IiI; RES JUDICA T4 BARS ALL OF PLAINTIFF’S CLAIMS

A, Evefy elementlof res judicata exists here. |

The Court of Common Pleas also correctly ruled that vres Judicata, or claim preclusion, bars
each of Plaintiff’s clai.ms.; (R. p. 5.) After all, Plaintiff “dqes nét dispute the lower court’s
determination.that the .’pres'ent action is based upon the same transaption and occurrence as' métters
previously adjudiéated” in federal coﬁrt. (Hughes Br. 19.) ~ ) ) | |

- “Res judicata bars subsequent actiqns by the same parties when the claims arise out of
the samé transaction or occurrence that was the subj ecf ofa prfor action betweefl those parties.”
Plum Creék Dey. Co., Iﬁc. 12 Cz"ty of Conway, .334 S.C. 36, 34,512 S.E.2d'106, 109 (1999). Res
Judicata has three elements: (1) idéntity of the‘parties; (2) identity of the subject matter; and (3) '
: adjudwatlon of the issue in the former suit.” Plum Creek Dev. Co.,334 S.C. at 34,512 S.EE.2d at
109 The third element, requlrmg adjudlcatlon includes “any issues Wthh mlght have been
raised in the former suit.” Id.

The matter at hand is éxactly \-Nhat th‘¢ doctriﬂe of res judicata exists to prevent.

First, there is no dispute that the identity of the parties is identical. In both aétio_ns,
Plaintiff sued BANA in a representati?e capaci;[y' on behalf of ljliS mother’s estate. (See R. pp.
17, 89.) |

Second, as Plaintiff concedes, the 'subj ect matter of the two lawsuits is also identical.l (See
Hughes Br. 19 (“Appellant dées not diépl_lte thé lower court’s determination that the preseﬁt
act/ion is based upoﬁ the same transaction .and ‘occurrencej as matters previously édjudicated by
tﬁe District Court.”)) In fact, the 20154 La§vsuit and this Caéé overlap so much thgt the majority
of the factual allegations are identical. Compare R. pp. 17-34 with R. pp. 89-106. Both'céseé'

allege that in a June 2006 transaction, Mr. and Mrs. Hughes declined to buy an insurance product,
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yet were charged for it anyway, monthly, for the next nine years. All of the _cl'airhs made, in 2015
and now, are offshoots of 'this same subject matter.

Third, that subject matter was adjudicated in the 2015 Lawsuit. The District Court .
dismissed all of Plaintiff's claims with prejudice folleWing full brieﬁng on BANA’s Motion to
Dismiss. (R p. 123)) Plaintlff appealed and lost See Hughes on behalf of | Estate of Hughes V.

" Bank ofAm Nat’l Ass’n, 697 F. App’x 191, 193 (4th Cir. 2017) see also R. pp. 129-30. Then
' he filed a certiorari petition and it was denied. See In re Estate of Hughes v. Bank of Am_. Nat’l
Ass’n, No. 17-884, 2018 WL 491558, at *1 (U.S. Jan. 22, 2018).

Every cause of action in this case “might have been raised iri the former suit.”” Plum Creek
Dev. Co., 334 SC at 34,512 Si.iE.Zd at 109. The factual allegations are the same. And Plaintiff
did bring several fraud claims in 2015, but'voluntarily dismissed them after acknewledging that
those claims did not survive under South Carohna law. (R. pp. 120-21 ) The claims here were
perfectly available to Plaintiff in 201 5 and he should not be able to split them 51mp1y because he
believes'this forum will be a bette_r one on the merits than the federal court Was. Eg, S_ub-Zero
Freezer Co.. v. R.J. Clarkson Co., 368 S.C. 188, 192, 417 S.E:2d 569, 571 (i992) (“All of
Clarkson’s claims arise out of the distributorship or the settlement agreement. The elaims were
either litigated in the prior actio.n‘s or eould have been so litigated. Thus, the trial- court properly
held that Clarkson’s ciaims were barred by res judicata and entered judgment in favor of -Sub-_
Zero.”). |

B. Plaintiff’s voluntary dismissal of claims in the first suit because he expected
‘ to lose them should not provide him a.second try.

Plaintiff voluntarily dismissed his fraud claims in the 2015 Lawsuit because he expected

to lose. This does not justify departing from res judicata, which exists because “public interest
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requires an end to litigétidn and no one should be sued twrce for the same cause of action.” S.C.
Pub. Interest Found. v. 'Greeﬁ_ville Ct., 401 S.C. 377,391, 737 S.E.2d 502, 509 (Ct. App. 2013).
| South Carolirla recognizes limited exceptions to | circumstances in wlrich res judicatc_i

typically would govern, none of which apply here. See RESTATEMENT (SECOND) OF JUDGMENTS
§ 26 (1982) (enumerdting SiX dvifferent. “exceptions” ro res judrcata); S.C. Pub. Interest Found.,'
40.1 S.C. at 390, 737 S.E.2d at 5.09 (fmding that none of the enumerated exceptions from the
Restatement (Second) § 26 \}rere applicable to the plaintift’; clairn, and therefore, the claims were
barred by res‘-judicc'zta).' |

The .'law hes enumerdted exceptioué to res Jjudicata. They occur when either: (a—b) the
vp.arties or the court in the)ﬁrst suit agree d'th'at the plaintiff could bring a second suit; (¢) the first
' court had limited squ ect matter jurisdiction to entertain a particular theory or certain remedy; ’(d)
the first Judgment was plalnly inconsistent with a statutory or. constitutional scheme; (e) continuing
vor recurrent wrong cases where the plamtlff may sue from time to tlme for damages to-date; and
(t) cleararld convincing showrngs of an extraordlnary reason” such as related to ‘personal hberty _
~or the failure of the ﬁrst case to produce a coherent disposition. RESTATEMENT (SECOND) OF
JUDGMENTS § 2'6,

‘Plaintiff does.note'ven argue that any of these exceprions apply here. (See Hughes Br.
20.) Instead, he asks this Court to create d new exception: that res judicata does not apply where
a piaintiff \}oluntarily dismissed claims froni the first action irl anticipation or defeat.

The closest existing exception to Plaintiff’ s argumerlt occurs when the ﬁrst'court lacks
subject matter jurisdiction over the issue. But federal courts can and do hear state fraud claims all
the time, and indeed, the Drstrict Court could have heard the Plaintiff’s fraud-barsed clairrrs in the

2015 Lawsuit. In fact, Plaintiff decided to bring a TILA claim in the 2015 Lawsuit, providing the |
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federal court with subject matter jurisdiction over his claiims. (R. pp. 99—101.; 28 U.S.C. §1367(a)
| (district courts have supplemental jurisdietionl over claims arising out of the sarrie case or
controversy as the federal claim)). That Plaintiff later decided on his.own to dismiss his claims
because he thought he Would lose and would not be able to obtain a certitied q‘uestion does not
- bring him within this exception. |
Similarly, Plairjitiffs reliarice on Section 28., Com'merit (e) of the Restatement, which
addresses exceptions to issue-preclusion, is misguided. The exaniple illustrated by Comment ()
is telling—the Restatement explains that a determination in a state court on a patent license
agreement may not be held binding in a‘subsequent federal court action for patent infririgement if
‘the grant of exclusive jurisdiction in patent infringement eeises_ to- the federai district courts is
constru_ed to require ot}ierwise. Again, that is not the case’here. Undisputedly, both the District
Court and the Court of Common Pleas have equal subjeet matter jurisdiction to hear Plaintiff’s
" fraud claims. Instead, Pia_intiff preemptively dismissed them, expecting defeat.

The cases cited by .Plainti-ff in support of his position—Judy v. Judy and Pye v. Aycock—
only underscore BANA’s p‘osition. In both Judy and'Pye, the eourt ultimately found that the
" doctrine of res ]udzcata barred the plaintiff from re- 11t1gating his claims in the subsequent action.
See Judy v. Judy, 383 S C. 1, 7 677 S. E2d 213, 217 (Ct. App. 2009), aff’d, 393 S.C. 160, 712
- S.E. 2d 408 (201 1) (rejectmg the plaintiff’s argument that res judlcata did not apply, where the
'probate court in the first action did have Jurisdiction to decide the cause of action for waste); Pye
v. Aycock, 325 S.C. 426, 433, 480 S.E.2d 455, 458 (Ct. App. 1997) (affirming the trial court’s

decision finding that the plamtiff was barred by the doctrme of res jua’zcata and rejecting the

plaintiff’s argument that any of the Restatement s enumerated exceptions applied).
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Plaintiff’s vague poliéy justification—that the District Court’s decision has an adverse
impact on the public interest and theréfore doeé not have binding effect—Ilikewise ‘does not hold
water. “[T]he doctrine of res judicata' serves vital public interests beyond any individual judge’s
ad hoc determinétion of t.he equities in a particular case. There is simply hQ principle of law or
equity which sanctions the rejection... of theAsalutary principle of res judicata.” Griswold v. Cty.
of Hillsborough, 598 F.3d 1289, 12(94 (11th Cir. 2010) (internal quotations omitted).

In any case, applying res judicata w'ould.ﬁot Be unjust here. Pléintiff had an opbortunity
to litigate his fraud ql‘aims and‘siﬁqbly fgiled ;to do s_o.‘ Moreover, if Plaintiff’s fraud allegatiéns
- were the “primary issue” and “the crux of this case,” as he now élleges, he could have Struétured
this _litigétion to avoid removal to federal court iﬁ the ﬁrst case. (R. p. 45, lines 5-6.) That is,
Plaintiff brioritized his federal TILA claifn in the 2015 Lawsuit. Th_érefore, he facéd rerrioval and
édjudicaﬁon in federal cpurt (all the way to the Supreme Court of the Uﬁited States). Had Piaintiff
not .pleaded a federal claim, he cbuid have litigéted the fraud exception in state court tﬁe first time
~ around. |

But having s_tra'tegicélly set aside certain state claims to pursue federal claims in federal
court, Plaintiff cannot now invoke the interést of justice in trying to zc.;'et a second bite at the claims
he abandoned years agé. This litigation is én afterthought, pursued only éfter it became appafent
that the District Court and Fourth Circuit had not gone Plaintiff’s way in the first casé. ’

IV.. PLAINTIFF’S CLAIMS ARE ALL UNTIMELY . |

Evén if Plaintiff’s claims were not excluded by South Carolina’s survivability statute and
res.judicata, they would be barféd by the applicable statute of limitatiOns. A three-year statute of
limitatilons governs all of Plaintiff’s claims here. Yet Plaintiff filed hisﬁrsl" complaint more than

nine years after the charges he challenges began, and the current Complaint two years after that.
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Because the statutes Qf limitation have long expired, Plaintiff’s claims can only be timely
if the doctrine of equitable tolling saves them. But there a_re two independent reasons wlly
equitable tolling cannot épply here: first, Plaintiff litigatedj that issue and lost in the 2015 F ederel
Lawsuit; and second, regardless, equitablve tolling cannet apply on the undisputed 'facts and
nleadings in this case. |

A. | All of Plaintiff’s claims are beyond their lirnitations period.

The Court of Common Pleae correctly found that Plaintlff’ s 2017 claims—lall arising from

_a transaction that occurred ln 2006—’—are time-barred by many years. (R. pp. 8—l0.)

Each cause of action remaining here has a three-yeaf statute of limitatiens: (1) fraud (S.C.
Code Ann. § 15-3-530(7); (2) frauc_lulent coneealment (id); (3) breach of contract accompanied by }, :
a fraudulent act (§ 15-3-53Q(l)); and (4) violation of the SCUTPA (8 39-57150); Plaintiff has
never disputed this. | |

| Under the diécbvery rule, these statutés of limltation began to run when “the person knew

or by the exercise of reasonal)le diligence should have known that he had a cause of action.” S.C.
Code Ann. § 15-3-535;, Mitclaell v. Holler, 311 S.C. 406, 468—9, 429 S.E.2d 793, 795 (1993)

(articulating the “discovely rule”) “The standard . . . is objective rather than subj ective.” Gibson

| v. Bank ofAmerzca N.A., 383 8.C. 399, 405-06, 680 S E 2d 778, 782 (Ct. App. 2009) (adding that

' the statute begins runmng when “the facts and cxrcumstances .. would have put a person of

common knowledge and experience on notice that some claim against another nany might exist.”).

Here, these statutes of limltation began running in 2006. Plaintiff alleges that his parents

declined to purchase the LPP when they opened their line of credit from BANA on June 13, 2006.

Nonetheless, he alleges, BANA withdrew a monthly charge of $28.40 from their account.“‘for.

several years,” beginning “on or about June 2006.” (R. p. 21, 1 23; R. pp. 94-95, 9 25.) Thus,

18



reasonable notice of the alleged .'wrongdoing occurred ‘when the first charge appeared on her
monthly statement in June 2006. (R. pp.'94—9v5, 125 (alleging that the monthly LPP .charges were
withdrawn from the Plaintiff’s account beginning “on or about June 2006 as reflected in their
monthly bank and/or home equity loan statements sent to their address.))

VThe Court of Appeals’ 2009 decision in Gibson rs instructive. 383 S.C.I 399, 407-08, 680
S.E.2d 778, 783 (Ct. App. 2009).- In Gibson, the estate of an elderly woman sued abank, claiming

that it had improperly allowed withdrawals from her bank account. However, at least some
“monthly statements sent to the decedent reflected the withdrawals. Thus, this Court held that she
was, or objectively shou_ld have been, aware of the withdrawafs. This' Court found the lawsuit time |
: barred. |
| As the Gibson Court observed, the purpose of hank etatements is to assert the existing
balance of an account saying “in effect: ‘this bank owes you this stated balance and no more.’
" Id. at 408. » Therefore even if a person does ¢ not know the precise details behrnd the discrepancy,”
the statement prov1des notice and an opportunlty for the account holder to 1nqu1re about any charge
listed. - “If this is not the legal effect of the bank s monthly statement to its depositor, 1t is not
apparent what functronthe monthly statement perforrns.’f d at 408.

Like in Gibsoﬁ, Hughes’ parents 'received.»monthly statements listing the charges they nO\YNI'
attempt to challenge. Those statements began in June 2006 and steadily eontinned, month after
month, year after year, all .showing a monthly withdrawal of $28.40. The statute of limitations for -
all'of Plaintiff’s claims expired three years later, in the summer of 2009—more than S.i),( years

before Plaintiff filed his first cornplaint. (R. pp. 8-9.)
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B.  Equitable tolling is foreclosed by issue preclusion.

The parties here exhaustively lrtigated equitable tolling in the 2015 Lawsr;it. ‘Plaintiff lost.
Issue preclusion, also known as .collateral estoppel, bars his attempt to.re-litigate that issue now.

Under thedoctrine of issue preclusion, “when an issue has been actuall.y litigated and
determined by a valid and final judgment, the determina'tion is conclusive in a subsequent action
whether on the same or a different claim.” Zurcher v. Bilton, 379 S.C. 132, 135, 666 S.E.2d 224,
226 (2008). “[Issue_preclusion] applies to speci‘ﬁ'c issues, regardless of whether the claims in the
ﬁrst and snbsequent suits are the same.” Judy; 383 S.C. at 7,677 S.E.2d th 217. Issue preclusion
| applies When “the issue in the present lawsuit was (1) actually litigated in the prior ection; (2)
directly determ’ined in the prior action; and (3) necessary to support trie_prior'jndgment.” Carqlin‘a
Renewal, Inc. v. sC Dep't ofoansp 385 S.C. 550, 554, 684 S.E.2d 779, 782 (Ct. App. 2009)._

Each element of issue preclusion is satisfied here. First, the issue was actually lrtxgated”
km the 2015 Lawsuit. Carolina Renewal, 385°'S.C. at 554, 684 S.E.2d at 782. The partles fully
; briefed the dispositive issues of tlmelmess and equltabre tolhng with regard to Plamtrff’-s LPP |
coverage aliegations. (R. pp. 134435, 208—09; 255-56.) In re;/iewing the parties’ Brieﬁng on
BANA’s motion to dismiAss, the District Court explicitly recognized that “Defendant argues all of
Plaintiffs’ claims are time barred and equitable telling is inapplicable. ...Plaintiffs maintain their
| claims heve been equitably tolled.” (R. p. 125; R. p. 126 (adding that “Plaintiffs rely on the
doctrine of equitable tolling to argue their claims are timely;’)). On appealé both parties again
briefed equitable telling and its anplicdbility. See In re Estate of Hughes v. Bank of Am. Nat’l -
Ass’n, 2017 WL 1739795‘, at *13-33 (4th Cir. 2017); In re Estate of Hughes v. Bank of Am. Nat’l .
Ass’n, 2017 WL 1206484, at *‘13—35 (4th Cir. 2017).-‘

Second, the federal courts “directly determined” the issue “in the prior action.” Carolina
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Renewal, 385 S.C. at 554, 684 S.E.Zd at 782. The District Court directly determine‘d that the
facts as alleged\ could not establish equitable tolling.' (R. pp. 126-27; R. p. 46, lines 18-20
(Plamtlff‘ S counsel conceding that the Federal Court “looked 'into” equitable tollmg ) The
District Court reasoned that Plaintiff’s allegations regarding Ms. Hughes poor health, though
unfort-unate,'were insufﬁcient to show that the parties had exercised due diligence, noting that the
LPP charges .appeared on the Hughes’ monthly ehecking statements sent to the Hughes’ address
for nine years. (/d.)

On appeal, the Fourth Circuit again ruled that equitable tolling could not apply here. After
setting out the standard .for equitable tolling, the Fourth Cireui_t opined that “with these standards
in mind, we have reviewed the briefs and the record before us and conclude that the district court

- did not err in granting the motion to dismiss.” Hughes, 697 F. Api)’x 191, 192-93 (4th Cir. 2017).

Third the prior .finding of no equitable toliing was “necessary to support the prior
judgment.” Carolzna Renewal 385 S. C at 554, 684 S.E.2d at 782 In fact, the absence of
equitable tollmg is the express reason for the dismissal of Plaintiff’s 2015 Lawsuit. (R. pp. 125—
27 (granting BANA’s motion to dismiss on the basis that the plaintiffs’ claims were barred by
the. statute of limitations a}nd were not entitled to equitab_le tolling, speciﬁeally observing that
Plaintiff “rel[ied] on the doctrine of equitable tolliiig to argue [his] claimsiare‘ timely” and
rejectihg that argument)) |

Plaintiff cannot evade issue preclusion by argumg that the federal law of equitable tolling
differs from that in South Carolina. (Hughes Br. 24—25 ) Plaintiff theorizes that South Carolina -
offers a more “lenient” equitable tolling doctrine than the federal courts. (Id ) That is not correct. .'

-There is no meaningful difference between South Carolina and federal law on this issue, and |
indeed, the District Court of South Carolina cited to and considered both federal and state law in

N
{
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ruling on equitable tolling. (R. p 126.).
: .Both the federal courts and Sdut_h Carolina récognize that equitable tolling is d matter.}of
[ judicial discretion and that it 1s rarely proper. Bo'th place the burden on the plainﬁff. Hooperv .v. _
. Ebenezer ‘Sr. Servs. & Rehab. Ctr., 386 S.C. 108, 115, 687 S.E.2d 29, 32 (2009) (hoiding that the
plaintiff “bears the burden of establishing sufficient facts to justify its use”); C VLR Performance
Horses, ]nc.‘v. Wynne, 792 F.3d 469,V476 (4th Cir. 2015) (noting tﬁat the plaintiff must carry “a
considerable burden to demonstrate that it applies™). |
Both federal and S‘outh Carolina courts 51,50 require ‘:‘a ébmpelling basis for awarding such
* relief,” such that the dpctrine is'used “svparingvly” to avoid “a gross _wrorvlg."’ Hooper, 3‘86 S.C. at
115,687 S.E.2d a.t_ 32-33; IXCu,uSk V. Holyderv, 732 F.3d 302, 306 (4th Cir, 2013).(doétri:nc'applies
“only sparingly”); Harris v. Hutchiﬁson,.209 F.3d 325, 330 (4th Cir. 2000) b(‘requir’ing “gross
fnjustice”). | | |
These éases show that equitable tolling is no different in /federal court fhan in South
Carolina. In fact, South Carolina cases ﬁéﬂ/e explici_tly embracgd the federal standa:d. Sée, eg.,
Pelzer v. State, 662 SE2d 618, 621 (8.C. Ct. A.pp. 2008) (quoting and agreeing with the Fourth
Circuit’s equitable tolling descriptjor; in Harris, 209 F.3d ét_ 330, and calling it “éarticularly_
illuminating”). Both : federal ‘and ‘state }lavvv recogﬁize ‘that the equifable toiling _doctrine is
sparingly applied, and only in extraordinary circumstances that overcome diligence by the
plaintiff; Id | ) |
Likewise, the fact that Plaintiff’s causes of action in this suit are different frOm‘the 2015
| Lawsuit does ﬁot change the outcome. “[Issue preclusion] applies to specific issues, regardless

of whether the claims in the first and subsequent sui'ts are the same.” Judy, 383 S.C. at 7, 677

" S.E.2d at 217. And, the statute of limitations period is the same for Plaintiff’s existing claims as
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~ his prior breach of contract claim in the 2015 Lawsuit: three years. As such,'because/the District
Court determined that Plaintiff’s claims were time-barred in 2015, his 2017 claims are likewise
barred and should be dismissed.?

C. EYen apart from issue preclusion, Plaintiff cannot meet the req>uir'ements of
equitable tolling. : :

Even independently from the bar of issue. preclusion, the court below correctly ruled that
' equitéble tolling cannot apply here. (R. p. 9 (“The Court agréés with the findings of the.Distri‘cA:t
. Couﬁ and theCourt‘of Appeals in the 2015 Federal Actibn that equitable tolling does not apply
in this .case.”)). |
The Sou’th Carolina Suprefne Court has maintained tha% “gquitable tolling is a doctrine
that should be used sparingly and only when the interests of justice compel its use.” Hooper, 386
S.C. at 117, 687 S.E.2d at 32. “It has been obs'erved,that'_équitable tblling typic‘:ally._applies_ in
cases where a litigant was prévepted from filing suit because of an extraordinary évent bcyénd
his or her ;;ontrol.” 1d. at 116. See also Am. Legion Post 15 v. Horry Cty., 381 S.C. 576, 582,674
S.E.2d 181, 184 (Ct. App.,200'9)> (emphasizing the need for due diligence befére allowing for
equitable tolling). |
Plaintiff cannot satisfy the .“s‘paring_ly” used equitable tolling doctrine. In particular,
_Pllaintiff alleges that the c‘hérge for the insurance appear_eci- on Qmonthly checi(ing accouﬁt

statements from 2006 to 2015. (R. pp 94-95, 9 25.) The monthly charge was called “Ad .

2 As discussed above, Plaintiff relies on 28 Comment e of the RESTATEMENT (SECOND) OF
JUDGMENTS § 28 (1982) to argue that his fraud claims are not barred by res judicata. But
Comment e—which applies to circumstances in which the first court lacks subject matter

jurisdiction to decide a particular issue—does not help him here either. See id. There is no
dispute that the District Court had subject matter jurisdiction to hear all of Hughes’ claims and
make a determination on the applicabIe statutes of limitations and equitable tolling issues, as it

did. ' ‘ '

23



Insurance ”? (R p- 21,9 23 ) It recurred at $28.40 per month and it was listed by the name of
John P. Hughes, Sr. on the statement—a clear red flag to Mr. Hughes during his lifetime and to
his decedents after 2008. Regardless of whether the typeface was small (the same size as all other
charges on the bill), or the asserted amblguity of some of its description the charge was openly
announced steadily recurring, and appeared under a specific person’s name on the bank
statements. As the Court of Common Pleas found, there can be no “extraordinary event” stopping
the Hugheses from bringing their claim when they “received actual monthly notice of the charges -
being deducted from their account from 2006 to 2015.” (R p- 9.) “Nothing was hidden.” Id.

Nor can Ms. Hughes’ health issues suffice to excuse many years of failing'to investigate
the charges. = Although he has been litigating this issue _for years now, through multiple )
complaints, Plaintiff has never claimed that his mother was incapacitated. for the entire period
between 2006. and her'death in 2015. In federal court; Plaintiff could state only that ‘;as of 2012~
: her condition was poor. See In re Estate of Hughes v. Bank of Am. Nat’l Ass’n, 2017 WL 1739795,
at *22 (4th Cir. 2017). | |

Moreover in view of the equitable nature of the tolling doctrine, it appears that Mrs.
Hughes shared her bank account during the relevant time with her children, 1ncluding the current
plaintiff Plaintiff makes no allegation that he or his sister were ever stopped from seeing the
~ bank statements or 1nqu1r1ng about a recurring $28 40 charge for “Ad Insurance” listed as
connected to their deceased father. It appears that Ms. Hughes was surrounded by family‘
members whose capacity has never been questioned and who were named on the bank account
" from which the charges occurred. 'Particularly given that her claim now belongs to.those same
family members through her estate, there is no “gross wrong” in refusing to equitably toll the

statute of limitations here. Hooper, 386 S.C, at 115, 687 S.E.2d at 32-33.
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Thus; as the Court of Common Pleas observed, asseﬁions that Ms. Hughes suffered |
~ health is.sues, although unfortunate, are simply iﬁsﬁfﬁcient to saﬁsfy the due diligence |
' requirement of the _eqﬁitable itollling doctrine—which is to be employed only in"‘extraor'dinary”
circurﬁstances. (R.l p. 5.) As the District Court explained, “[f]or the Court to adopt Plaintiffs’
“position [that] their claims are entitled to equitable toiling’ would mean statutes of limitations are
inconsequential..Ahd, of course, that is not so.” (R. p. 127.)
Because all of Plaintiff’s claims are untimely, and the equitable tolling docfrine does nof

apply, this Court can affirm on.this’ ground alone.

CONCLUSION

‘ For these reasons, this Court should affirm the Court of Common Pl_eés’ dismissal of

Plaintiff’s Complaint with prejﬁdice.,

Respectfully 5ubmitted, Séptembér' I l ,2018
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