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STATEMENT OF ISSUES ON APPEAL

I.  DOES THE RECORD CONTAIN SUBSTANTIAL EVIDENCE TO SUPPORT THE
APPELLATE PANEL’S DECISION THAT THE CONDITIONS OF MARTINEZ’S
EMPLOYMENT ON APRIL 4, 2005 WERE NOT UNUSUAL OR EXTRAORDINARY?

II. DOES THE RECORD CONTAIN SUBSTANTIAL EVIDENCE TO SUPPORT THE
APPELLATE PANEL’S DECISION THAT THE CONDITIONS OF MARTINEZ’S
EMPLOYMENT ON APRIL 4, 2005 DID NOT PROXIMATELY CAUSE HER
MENTAL BREAKDOWN?

III. DID THE CIRCUIT COURT EXCEED ITS SCOPE OF REVIEW UNDER SECTION 1-
23-380 IN ITS ORDERS FROM FEBRUARY 25, 2009; DECEMBER 3, 2015; AND
JULY 15, 2019?

IV. IS THIS COURT’S INTERPRETATION OF S.C. CODE SECTION 1-23-390 IN BONE
V. U:8: FOOD:SERVICE; 404 S.C. 67, 744 S.E.2d 552 (2013), OR SECTION 1-23-390
ITSELF, UNCONSTITUTIONAL BY DENYING WORKERS’ COMPENSATION
DEFENDANTS EQUAL PROTECTION AND DUE PROCESS AS GUARANTEED BY
THE SOUTH CAROLINA CONSTITUTION?

STATEMENT OF THE CASE

Respondent Raquel Martinez (“Martinez”) was employed as a Master Deputy Forensic
Investigator by the Spartanburg County Sheriff’s Department. (R. p. 239, lines 23-24). On April
21, 2006, Martinez filed a Form 50 alleging she had suffered a mental injury as a result of
investigating an accident in which a Greenville County Depﬁty Sheriff had accidentally backed
over and killed his two-year-old daughter. (R. p. 226). On May 12, 2006, Spartanburg County
Sheriff’s Department and its carrier, the South Carolina Association of Counties Self-Insurance
Fund (collectively “Appellants”) filed a Form 51 denying, inter alia, that Martinez suffered a
compensable mental injury as a result of any unusual or extraordinary condition of her
employment. (R. p. 227).

A hearing was held before Commissioner G. Bryan Lyndon on September 6, 2006. (R. p.
228). At the hearing, Martinez alleged that while performing an investigation on April 4, 2005,

as part of her duties with the Spartanburg County Sheriff’s Department, she encountered an




unusual and extraordinary condition of her employment, which subsequently led to her mental

breakdown and hospitalization. (R. p. 234). Martinez further alleged she was permanently and
totally disabled and requested a lump sum payment of the award. Id. Appellants contended at the
hearing that Martinez did not suﬂ'gr a compensable mental injury as a result of an unusual or
extraordinary condition of her employment. (R. p. 235). Appellants asserted that Martinez was
employed as a forensic investigator, that it was her job to investigate homicide and death cases,
and that she was performing her regular job when she investigated fhe child’s accidental death on
April 4, 2005. (R. pp. 235-236). Appellants further contended Martinez’s investigation of the
child’s death on April 4, 2005 was not the proximate cause of her mental condition and that her
mental condition was caused by a myriad of personal factors unrelated to her work. (R. pp. 236-
237).

On November 20, 2006, Commissioner Lyndon issued his Decision and Order finding,
inter alia, that the investigation of the accident on April 4, 2005 was not an unusual or

extraordinary condition of Martinez’s employment, nor was the investigaﬁon the proximate

cause of her mental condition. (R. p. 22). Within the statutory period, counsel for Martinez filed -

a Form 30, Request for Commission Review, setting forth grounds for review. (R. p. 690). Oral
arguments were presented before an Appellate Panel on April 23, 2007. (See R. p. 24). On May
22,2007, the Appellate Panel issued its Order unanimously aﬁ@hg the Single Commissioner’s
Order in its entirety. (R. p. 26).

Thereafter, Martinez filed an appeal with the Spartanburg County Circuit Court.! (R. pp.
692-694). On February 25, 2009, Judge J. Mark Hayes, II, issued an Order holding that the

Appellate Panel’s Order lacked sufficient detail to enable the Court to determine whether those

! Since the alleged date of injury was prior to the July 1, 2007 amendment of S.C. Code Ann. § 42-17-60 (2006), an
appeal from the Commission was required to first be made to the circuit court.




findings were supported by substantial evidence. (R. pp. 29-30). In his Order, Judge Hayes
specifically stated that “this Court is left to speculate if the proper analysis was applied by the
Commission and whether the factual conclusions upon which the law was applied had a
substantial basis in the record.” (R. pp. 35-36). As such, Judge Hayes reversed the Appellate
Panel’s Order and remanded the case back to the Commission for additional findings of fact. (R.
p- 45).

Appellants timely filed their Notice of Appeal with the South Carolina Court of Appeals
on March 16, 2009. (R. p. 695). On June 15, 2011, the Court of Appeals filed its Order reversing
the decision of the Circuit Court.2 Judge Williams, writing for the majority, concluded that the
Appellate Panel’s Order was sufficiently detailed to enable appellate review and that the record
contained substantial evidence to support the Commission’s decision that Martinez did not suffer
an unusual or extraordinary condition of her particular employment on April 4, 2005. (R. pp. 50
& 55). Because the Court of Appeals concluded that there was substantial evidence that Martinez
did not suffer an unusual or extraordinary condition in her particular employment, the majority
did not address the issue of “proximate cause.”® (R. p. 55). Martinez timely filed a Petition for
Rehearing, which was denied by the Court of Appeals on October 6, 2011. (R. pp. 63-64).

On November 2, 2011, Martinez filed a Petition for Writ of Certiorari to the South
Carolina Supreme Court, and the Petition was granted on February 7, 2013. (R. pp. 701-725; R.

p. 65). The Supreme Court heard oral arguments on October 15, 2013. (See R. p. 66). On January

8, 2014, the Supreme Court filed its decision and held that pursuant to Bone v: U:S: Food.

2 (R pp. 46 56), fattiiez. v: Spartaibuire Couit
532, 753 S.E.2d 436 (2014) "

3 In a separate opinion, Chief Judge Few concurred with the majority’s holding that there was substantial evidence
Martinez did not suffer an unusual or extraordinary condition in her particular employment, but he also opined that

“the commission’s determination that the claimant failed to prove proximate cause is supported by substantial
evidence.” Id. at 239-240, 715 S.E.2d 347-348; (R. p. 62).

y:, 394 S.C. 224, 715 S.E.2d 339 (Ct. App. 2011), vacated, 406 S.C.




Service, 404 S.C. 67, 744 S.E.2d 552 (2013), the circuit court’s order was not a final jﬁdgment
and therefore was not appealable.* As such, the Supreme Court vacated the Court of Appeals’
Order and remanded the case to the Commission for further proceedings. (R. p. 67).

Pursuaﬁt to the Commission’s Administrative Order, filed August 15, 2014, the case was
remanded to an Appellate Panel to take such action and enter an Order consistent with this
Court’s directive. (R. pp. 69-70). The Appellate Panel heard oral arguments on December 15,
2014. (R. p. 338). On February 24, 2015, the Appellate Panel issued its Decision and Order and
noted:

Because the Circuit Court found that the Commission’s Order lacked an
“explicit statement of facts...sufficiently detailed to enable the reviewing
Court to determine whether the findings are supported by the evidence,”

the Commission withdraws its previous Findings of Fact and hereby
substitutes the following Findings of Fact for the Court’s consideration.

(R. p. 75). The Appellate Panel again denied Martinez’s claim and concluded Martinez failed to
prove (1) that the work conditions on April 4, 2005 were unusual or extraordinary in comparison
to her normal conditions of employment and (2) that the investigation on April 4, 2005 was the
proximate cause of her mental breakdown. (R. p. 115). The Appellate Panel issued ninety-nine
detailed findings of fact to support its decision. (R. pp. 76-115).

Subsequently, on March 11, 2015, Martinez filed an appeal to the Spartanburg County
Circuit Court. (R. p. 726). The case wés again assigned to Judge J. Mark Hayes, II. On December
3, 2015, Judge Hayes entered an Order reversing the Appellate Panel and remanding the matter
to the Commission. (R. p. 143). Judge Hayes ruled that he had established causation of the
mental health condition as a matter of law in his previous Order and directed the Commission to

find the saine. Id.

* (R. pp. 66-68); Martir

tariburg:County, 406 S.C. 532, 753 S.E.2d 436 (2014).



On May 18, 2016, Appellants filed their Notice of Appeal with the South Carolina Court

of Appeals. (R. p. 740). On May 20, 2016, Martinez filed a Motion to Dismiss contending the
Circuit Court’s Order was interlocutory and not immediately appealable. (R. pp. 741-742). On
May 31, 2016, Appellants filed a Return to the Motion to Dismiss. (R. pp. 743-761). Citing
Bone,’ the Court of Appeals issued an Order on July 21, 2016 granting Martinez’s Motion to
Dismiss, and the case was subsequently remitted to the Commission.® (R. p. 159).

On September 19, 2016, the Commission’s Chairman issued an Order assigning the case
to the Appellate Panel. (R. p. 160). After reviewing and reconsidering the entire record, as well
as the instructions from Judge Hayes’s December 3, 2015 Order, the Appellate Panel filed its
third Decision and Order in this case on August 22, 2017.7 The Appellate Panel again concluded
Martinez failed to prove she encountered unusual or extraordinary work conditions in her
employment with the Spartanburg County Sheriff’s Department on April 4, 2005. (R. pp. 164-
191). The Appellate Panel specifically found Martinez’s relationship with the father of the child-
victim (whether by virtue that the father was a fellow law enforcement officer or otherwise) was
insufficient to transform the condition of Martinez’s employment on April 4, 2005 into the
extraordinary and unusual. (R. pp. 169-171). In addition, the Appellate Panel found Martinez
failed to prove that the accident investigation on April 4, 2005 proximately caused her mental
breakdown. (R. p. 192). Instead, the Appellate Panel found her breakdown was proximately
caused by multiple factors, including her “cousin’s” death, the taking of Xanax followed by an

abrupt cessation, her “overtaking” of Lortab, and her myriad of health issues. (R. p. 190).

5 Bone, 404 S.C. 67, 744 S.E.2d 552 (2013)
¢ Appellants filed a Petition for Writ of Certiorari with the Supreme Court on August 10, 2016, but the Petition was
withdrawn and dismissed by the Supreme Court on August 15, 2016. (R. pp. 762-782).

7 The Appellate Panel initially issued a Decision & Order on August 4, 2017; however, a page was inadvertently
excluded when it was served on the parties. As a result, the Appellate Panel vacated the August 4, 2017 Order and
issued an Amended Decision & Order, dated August 22, 2017. (See R. p. 161; R. pp. 162-194).




On October 12, 2017, Martinez filed a Notice of Appeal and a Petition for Judicial
Review with the Spartanburg County Circuit Court.® (R. pp. 787-795). For a third time, the case
was assigned to Judge J. Mark Hayes, II, who heard the matter on March 12, 2018. (R. pp. 196 &
205). On October 3, 2018, Judge Hayes entered an Order reversing the Appellate Panel’s August
22, 2017 Order and remanding the matter back to the Commission. (R. pp. 204-205). Judge
Hayes ruled that he had established causation of the mental health condition as a matter of law in
his previous Order and directed the Commission to find the same. (R. pp. 201 & 204). He also
ordered the Commission to find whether the horrific death of an infant run over by her police
officer father with whom Martinez had a law enforcement relationship made the crime scene
investigation unusual and extraordinary. (R. pp. 204-205).

Appellants filed a Motion to Alter or Amend Judgment Pursuant to Rule 59(¢), SCRCP
with the Circuit Court on October 12, 2018, and a hearing on the Motion was held on December
20, 2018. (See R. p. 207; R. pp. 796-807). On July 15, 2019, Judge Hayes issued an Order
denying Petitioner’s Motion with the exception of two grounds.” (R. pp. 208-209). That same
day, Judge Hayes filed his Amended Order again reversing the Appellate Panel’s Order, ruling
that he had established causation of the mental health condition as a matter of law in his previous
Order, and directing the Commission to find the same. (R. pp. 217-218 & 220). He also ordered

the Commission to find whether the horrific death of an infant run over by her police officer

8 Prior to appealing to the Circuit Court, Martinez filed a Motion for Rehearing with the Appellate Panel, which was

denied. (See R. p. 195).

? The two grounds from Petitioners Motion to Alter or Amend Judgment that the Circuit Court granted were:

8. The Circuit Court erred in holding that Captain Denton and [Martinez] were the only
witnesses who testified at the hearing, the error being that Ramon Martinez (Martinez’s father)
and Caridad Martinez (Martinez’s mother) also testified at the hearing.
9. The Circuit Court erred by finding Captain Denton and [Martinez] were “credible,” the
errors being that (a) this finding exceeds the Circuit Court’s scope of review under Section 1-
23-380, S.C. Code Ann. (1976) and (b) the determination of witness credibility is strictly
reserved to the Commission., Brown-v. Peoplease'Com 402 S.C. 476, 741 S.E.2d 761 (Ct. App.
2013);:0°Banner-v. Westmghouse‘Elecmc(Com 319 S.C. 24, 459 S.E.2d 324 (Ct. App. 1995).




father with whom Martinez had a law enforcement relationship made the crime scene
investigation unusual and extraordinary. (R. p. 221). Judée Hayes further admonished the
Appellate Panel against failing “to follow the law and comply with [his] Order,” and he
threatened the Appellate Panel with the use of his “powers... to punish for civil or criminal
contempt...and to refer offending members of the Commission to the appropriate bodies for
judicial or professional sanctioning” for the perceived failure by the Appellate Panel to conform
with his Orders. (R. p. 219).

On August 12, 2019, Appellants filed a Notice of Appeal with the Court of Appeals.!® (R.
p. 808). On January 15, 2020, this matter was certified for review by the Supreme Court of South

Carolina pursuant to South Carolina Appellate Court Rule 204(b). (R. pp. 224-225).

STANDARD OF REVIEW

The South Carolina Administrative Procedures Act (“APA”) establishes the “substantial
evidence” standard for judicial review of decisions of the Workers’ Compensation Commission.

Lark v: BisL6, Inc., 276 S.C. 130, 276 S.E.2d 304 (1981); S.C. Code Amn. § 1-23-380 (Supp.

2007). In workers’ compensation cases, the Commission is the ultimate finder of fact. Hunter v..

‘Patricki Const. Co., 289 S.C. 46, 47, 344 S.E.2d 613, 614 (1986); Ross v. American-Red.Cross,
298 S.C. 490, 492, 381 S.E.2d 728, 730 (1989). The final determination of witness credibility

and the weight to be accorded evidence is reserved to the Appellate Panel. Sflealv vmken

County, 341 S.C. 448, 535 S.E.2d 438 (2000). The findings of the Commission are presumed

correct and will be set aside only if unsupported by substantial evidence. Efheredge v. Monsanto

Company, 349 S.C. 451, 562 S.E.2d 679 (Ct. App. 2002); Medliti-v: Upstafe Plaster Serv., 329 S.C.

92, 495 S.E.2d 447 (1998). Substantial evidence is not a mere scintilla; rather, it is evidence

10 Appellants also filed a Petition for writ of certiorari in this Court’s original jurisdiction on August 14, 2019. (See
Appellate Case No. 2019-001388; R. pp. 811-855). On January 15, 2020, this Court issued an Order denying
Appellants’ Petition. (R. pp. 222-223).




which, considering the record as a whole, would allow reasonable minds to reach the same

conclusion as the agency. Lark at 135-36, 276 S.E.2d at 306-07. In applying a substantial
evidence test, an appellate court may not substitute its judgment for the judgment of the agency
as to the weight of the evidence on questions of fact, unless its findings or conclusions are clearly

erroneous in view of the reliable, probative and substantial evidence on the whole record. Friends

.of the Eait

v Piiblic Service Commi’ni 0f 8:€;, 387 S.C. 360, 692 S.E.2d 910 (2010).
Whether a causal connection exists between employment and an alleged injury is a

question of fact for the South Carolina Workers’ Compensation Commission. ; Shat

'./'Pijil)dﬁc‘e‘f“lixc}f; 336 S.C. 154, 159, 519 S.E.2d 102, 105 (1999). Where the evidence is conflicting,

“the Commission’s- findings of fact are conclusive.” Sharp, 336 S.C. at 160, 519 S.E.2d at 105; See

also, Hoxit v. Michelin Tire Corp., 304 S.C. 461, 405 S.E.2d 407 (1991) (“Where there is a conflict

in the evidence, either of different witnesses or of the same witnesses, the findings of fact of the
Commission as triers of fact are conclusive.”). Indeed, the possibility of drawing two inconsistent
conclusions from the evidence does not prevent an administrative agency’s findings from being

supported by substantial evidence. Tillery. National Health Care Cir:, 334 8.C. 333, 513 S.E.2d 843

(1999);, Cliids . Chiriipion Laboratories, 330 S.C. 8, 496 S.E.2d 856 (1998). If reasonable minds

could reach the conclusion reached by the Commission, the Commission’s findings must be

affirmed. McGhffin v. Schlmberger:Sangamo, 307 S.C. 184, 414 S.E.2d 162, 163 (1992).




ARGUMENTS
I.

THE APPELLATE PANEL’S ORDERS FINDING MARTINEZ’S
INVESTIGATION ON APRIL 4, 2005 WAS NOT AN UNUSUAL
OR EXTRAORDINARY CONDITION OF HER EMPLOYMENT
ARE SUPPORTED BY SUBSTANTIAL EVIDENCE.

Mental injuries caused solely by emotional stress are compensable if the emotional
stimuli or stressors are incident to or arise from unusual or extraordinary conditions of

employment. Powellv: Viilean Materials Eoi; 299 S.C. 325, 384 S.E.2d 725 (1989). In order to

recover workers® compensation benefits, a claimant must prove both:

(1) that he was exposed to unusual and extraordinary conditions in his
employment; and (2) that these unusual and extraordinary conditions
were the proximate cause of his mental breakdown.

Frame v. Resort Services, Inc., 357 S.C. 520, 529, 593 S.E.2d 491, 496 (Ct. App. 2004).

Moreover, the requirement of “unusual or extraordinary conditions in employment” refers to the
conditions of the particular job in which the injury occurs, not to the conditions of employment
in general. Shealy, 341 S.C. at 458, 535 S.E.2d at 443. The standard to be applied is whether the
work conditions at issue were unusual compared to the particular employee’s normal strains. Id.

A.

The event giving rise to Martinez’s allegations occurred on April 4, 2005, when
Greenville County Deputy Sheriff Anthony Johnson (“Johnson™) accidently backed his patrol car
over his two-year-old daughter resulting in her death.!! (R. p. 304, line 18-p. 305, line 3).

Martinez, who was on duty as a Master Deputy Forensic Investigator when the accident

P P

u Martmez dld g__ w1tness the acmdent in question. (R. p. 278, lines 2-4);




occurred, was tasked with performing the investigation.'? (R. p. 239, line 24; R. p. 243, line 4-p.

-244, line 1). When questioned about the investigation she performed on April 4, 2005, Martinez
testified numerous law enforcement and emergency personnel were already present when she
arrived at the scene (R. p. 243, lines 9-13). Martinez and Captain Denton testified that Sheriff
Chuck Wright was present, as well as probably 6-7 Spartanburg County deputies, 8-10
firefighters, 10 officers from the Greer Police Department, including the Police Chief, Captain
Jolene Van Syl and Lt. Matt Hamby, the Greenville County Sheriff, several deputies from the
Greenville County Sheriff’s Department, and at least one ambulance. (R. p. 243, lines 9-20; R. p.
326, line 7-p. 327,‘liné 16). Martinez’s only knowledge of the accident when she arrived at the
scene was that it involved a former Spartanburg County Sheriff’s Department employee and it
involved the death of a child. (R. p. 243, lines 20-23). Upon her arrival, she noticed Sheriff
Wright in the garage with another person, who was very distraught. (R. p. 244, lines 12-16).
Martinez could not identify the person in the garage with Sheriff Wright, but fellow officers told
her it was Johnson. (R. p. 244, lines 16-21). The Sheriff spent 20-30 minutes in the garage
talking with Johnson. (R. p. 244, lines 22-24). The other officers stayed away from the garage,
and Martinez never talked with Johnson at the scene. (R. p. 245, lines 1-2).

Martinez testified she documented the accident scene extensively to determine if the
accident had occurred as reported. (R. p. 258, line 13-p. 260, line 13). She took 100-150
photographs, including photographs of the front lawn of the house, thé area around the child’s
body including underneath the car, and inside the house. (R. p. 258, line 13-p. 259, line 21). She |
also took measurements of the position of the body and collected any kind of DNA or fibers. (R.

p. 259, line 22-p. 260, line 3). Martinez admitted that taking photographs, measurements,

12 The accident was investigated by the Spartanburg County Sheriff’s Department because the accident occurred in
Spartanburg County and the City of Greer did not have a forensic unit. (R. p. 243, lines 13-18).
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collecting evidence, and moving the body of the child were all part of her job as a forensic
investigator. (R. p. 260, lines 14-16). Similarly, Captain Denton testified Martinez was doing
her ordinary job when she was taking photographs, making measurements, and moving the body.
(R. p. 322, lines 4-16). Martinez admitted each of the activities she performed during the
investigation would have had to be performed by another forensic investigator had she not been
dispatched to the scene. (R. p. 271, lines 2-5). Captain Denton testified he would have performed
the investigation “if the shoe had been on the other foot.” (R. p. 315, lines 1-3).

Martinez described the “overall” job as a forensic investigator with the Spartanburg
County Sherriff’s Department as “stressful” and “dangerous”® (R. p. 672). According to
Martinez, her job as a forensic investigator required her to go to accident and crime scenes
(including homicide and other violent crimes) and: |

Collect evidence;

Take photographs of the area;

Take measurements, including those of bullet holes;

Process fingerprints or other forensic evidence including DNA;

Take photographs of bodies;

Move bodies for purposes of (a) determining whether there is a gunshot or
stab wound and (b) photographing the bodies;

Download photographs into a computer; and

Write two different reports in two separate computers to document

“everything.”

(R. p. 240, lines 3-16; R. p. 258, lines 6-12; R. p. 259, lines 22-p. 260, line 13). Captain Steven

e O e o o o

L. Denton of the Criminal Investigative Division of the Spartanburg County Sheriff’s office also
‘testified that a forensic investigator must investigate the deaths of children. (R. p. 322, line 24-p.

323, line 1).

'3 Martinez, who was 47 years old at the time of the Single Commissioner hearing, had worked in law enforcement
for around 28 years, including 6% years with the Spartanburg County Sheriff’s Department. (R. p. 239, lines 10-11;
R. p. 242, lines 15-17; R. p. 257, lines 14-15).
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Over the course of her career as a forensic investigator, Martinez had been involved in
100-150 death calls, including 24 cases involving suspicious deaths/homicides (R. p. 263, lines
3-22). She participated in approximately 24-26 autopsies where the pathologist removed organs
from the body. (R. p. 263, lines 23-p. 264, line 8). She admitted it was not unusual for a forensic
investigator to see “blood and guts.” (R. p. 264, lines 9-11). She had also been to gruesome fire
scenes in which bodies had been badly burned. (R. p. 264, lines 15-20). While working
previously for the Greenville County Sheriff’s Department, Martinez had gone to an accident
scene where a dump truck had driven over a child’s head. (R. p. 272, lines 4-19). She admitted
that the scene did not bother her and she did not cry or have nightmares thereafter. (R. p. 276,
lines 11-22). The sole difference, according to Martinez, was that the child was not run over by a
fellow police officer with whom she was acquainted. (R. p. 277, lines 1-21).

Martinez also testified it was not uncommon for investigators to go to motor vehicle
accidents in which the occupants had been decapitated or had lost an arm. (R. p. 281, lines 11-
17). On one occasion, Martinez had investigated a motor vehicle accident in which two teenagers
rolled a stolen vehicle, while attempting to escape capture. (R. p. 279, lines 11-25). The driver
was ejected from the car and the car rolled over him. Id. On that occasion, the teenager died in
Martinez’s arms after she had moved him so that he could breathe. Id. She also remembered .
another instance in which a man had accidentally shot his leg off with a shotgun. (R. p. 281, lines
17-19).

Substanfial evidence in the record, including Martinez’s own testimony, clearly supports
the Appellate Panel’s finding that Martinez was performing her ordinary job duties in an

ordinary manner as a forensic investigator at the scene of the child’s death on April 4, 2005.
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Martinez contends that her relationship with Johnson, a former officer with the
Spartanburg County Sheriff’s Department, transforms her employment condition on the day of
the investigation into the extraordinary and unusual. At the hearing, Martinez specifically
explained exactly what she believed was “unusual or extraordinary” about April 4, 2005:

Q. | [Mr. Pye] Had you ever investigated a scene like the April 4%,

2005, scene before that day where a fellow officer was involved
with the death of his own child?

A. No. I’ve never -- like I said, I’ve never done anything that
involves somebody that I know in any kind of violent crime.

(R. p. 255, lines 5-11). Martinez argues that because she had not previously investigated the
accidental death of a child involving a fellow officer she knew, the invesﬁgaﬁoh on April 4, 2005
was unusual or extraordinary. This logic fails. New and different experiences within the
boundaries of a job title, career, or profession are commonplace and expected. A “first
experience” is not by definition “unusual or extraordinary.” If that was the standard, then an
attorney’s first trial or a surgeon’s first operation would be considéred “unusual or
extraordinary.” As pointed out by this Court, “in defining what constitutes unusual and
extraordinary, the statute and our case law speak of conditions of employment and not the

frequency of an event ocourring.” Béitleyv. Spartanbite Cotiity, 398 S.C. 418, 730 S.E.2d 296

(2012) (citing S.C. Code Ann. § 42-1-160; Sﬁéél}: AV, ity 341 S.C. at 456, 535 S.E.2d
at 442).
The mere fact that both Martinez and Johnson were law enforcement officers does not

create a different standard for compensability of mental-mental injuries under the South Carolina
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Workers’ Compensation Act'* and does not in itself make Martinez’s investigation on April 4,
2005 unusual and extraordinary. Instead, the nature of the relationship between Martinez and
Johnson must be examined, which is exactly what the Appellate Panel did.

| The evidence established Martinez had only known Johnson for about 1-1%% years during
the time he was employed by the Spartanburg County Sheriff’s Department. (R. p. 266, lines 15-
18). During that time, they were never partners. (R. p. 283, lines 12-14). While Martinez and
Johnson had worked the same shift at the Spartanburg County Sheriff’s Department, they were
assigned to different platoons and worked different zones. (R. p. 282, line 8-p. 283, line 5). There
were only two working days each week that Martinez and Johnson worked at the same time, and
on those days, they might only see each other at roll call at the beginning or end of the shift. (R.
p. 283, lines 5-11). Interestingly, Martinez testified she did not know whether her reaction would
have been the same if the officer who had run over his child had worked on the second shift
instead of the third shift. (R. p. 287, lines 7-12).

Martinez argues she and Johnson “backed each other up.” (R. p. 282, line 20). Yet,
neither Martinez nor Captain Denton testified regarding any spgciﬁc instances where she had
actually “backed up” Johnson, or vice versa. Further, Martinez ignores the fact that she and
Johnson had not worked together for at least 3% years prior to the April 4, 2005 investigation.'®
The only times Martinez saw Johnson after he left the department was when they would
occasionally bump into each other while both were on duty, such as when Johnson might drop

off a prisoner. (R. p. 267, lines 8-14). Martinez candidly admitted she and Johnson were not

4 As noted in Bentléy, “[the Courts] are interpreters not legislators and are bound by the language of section 42-1-
160 as written.” 398 S.C. at 426, 730 S.E.2d at 301. There is no provision in S.C. Code Ann, §42-1-160 (2005) that
provides a special exception or different standard of proof for law enforcement officers.

15 Martinez testified Johnson left the department while she was still in uniform patrol. (R. p. 265, lines 15-16). Since
Martinez had been a forensic investigator for 344 years (R. p. 242, lines 8-10), it is clear he left his Spartanburg
County employment at least 3'4-4 years before the accident investigation.
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“best friends.” (R. p. 286, lines 7-8). Martinez never socialized with Johnson, and she‘ had never
been to Johnson’s house prior to thé date of the investigation. (R. p. 267, lines 1-7). Martinez
also had never met Johnson’s child, and she testified she could not recall ever meeting Johnson’s
wife. (R. p. 266, lines 22-25).

Further, Captain Denton testified the Sheriff’s Department had no policy prohibiting
employees from investigating an accident scene where they knew the victim or a relative of the
victim. (R. p. 314, lines 9-13). Captain Denton maintained that regardless of whether the officer
had a relationship with the victim — even if the victim was the officer’s own spouse — the officer
had to work the investigation. (R. p. 314, lines 13-20). Captain Denton took the same position on
April 4, 2005, even though Martinez and the victim’s father had previously worked the same
shift with the Spartanburg County Sheriff’s Department years earlier. (R. p. 314, line 20-p.315,
line 3). In fact, regarding his instruction to Martinez to process the April 4, 2005 incident,
Captain Denton further testified:

Q. [Mr. Kale] And when you made that decision, you were basically
saying, “You’ve got to do your job,” right?
A. Yes.
(R. p. 332, lines 18-20).
Based on the foregoing, substantial evidence supports the Commission’s finding that

Martinez’s “fellow law enforcement officer relationship” with Johnson was insufficient to make

the April 4, 2005 investigation unusual or extraordinary.'$

16 The Appellate Panel noted

in its findings of fact that “Although a friendship (something more abiding or
meaningful than simply seeing/exchanging pleasantries with someone at work) or a present--or perhaps even
former--law enforcement partnership might produce a different outcome with regard to compensability, those
circumstances are not applicable in the case before us.” (R. p. 170).
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1 8

THE_APPELLATE.PANEL CORRECTLY FOUND MARTINEZ
FAILED _TO PROVE HER MENTAL CONDITION WAS
PROXIMATELY CAUSED BY THE ACCIDENT INVESTIGATION
ON APRIL. 4,2008.. ' [

In South Carolina, even if a claimant can establish that her work conditions were unusual
or extraordinary, she must also prove the unusual and extraordinary- conditions of her
employment were the proximate cause of the alleged mental injury. See Shealy, 341 S.C. 448,
535 S.E.2d 438 (2000). In Shealy, the claimant, like Martinez, was a police officer. Id. at 452,
535 S.E.2d at 440. The claimant, who had gone undercover as a narcotics agent, alleged his work
as an undercover narcotics agent was an unusual and extraordinary‘condition of employment,
which caused a mental injury. Id. However, the appellate panel found there were several other
stressors in the claimant’s life that contributed to his mental condition, including the fact he was
seeking a divorce from his wife, was involved a bitter custody dispute, and was declaring
bankruptcy. Id. at 453, 535 S.E.2d at 441. As such, the appellate panel found the claimant failed
to meet his burden of proving that the conditions of his employment proxifnately caused his
psychological condition. Id. at 454, 535 S.E.2d at 441. The appellate panel’s decision was
affirmed by the circuit court and Court of Appeals. Id. On appeal, the Supreme Court held that
based on the non-job stressors, there was substantial evidence to in the record to support the
appellate panel’s ﬂnding that the claimant failed to meet his burden of proof that a proximate
relationship existed between his mental condition and the unusual and extraordinary conditions
of his employment. Id. at 459, 535 S.E.2d at 444.

Much like the claimant in Shealy, Martinez suffered from significant non-work-related
outside stressors, including the death of her “cousin,” the taking of Xanax followed by an abrupt

cessation, the overtaking of Lortab, and unrelated medical conditions, which caused stress

16



regarding job security.!” A review of the medical evidence in the record supports the Appellate

Panel’s decision that Martinez’s mental breakdown was not proximately caused the accident
investigation of April 4, 2005.

On April 7, 2005, three days after the accident investigation, Martinez saw her family
physician, Dr. John R. Wieder, regarding her high blood pressure and headaches. (R. p. 372).
Martinez also repdrted she was having stress at work, specifically mentioning having to work
alternating shifts. I[d. However, there is no mention in this report of the accident
investigation on April 4, 2005. Id. Dr. Wieder diagnosed her with “Hypertension, no control,”
and adjusted her blood pressure medication. Id. There is no indication in Dr. Wieder’s report that
Martinez was upset or crying during this visit, and he did not prescribe her any psychotropic
medication. Id.

On April 18, 2005, two weeks after the investigation in question, Martinez’s “cousin”
passed away from AIDS. (R. p. 250 lines 14-16; R. p. 272, line 25-p. 273, line 3). The date of her
“cousin’s” death is significant. Martinez testified:

It affected me. Michael, my cousin, Michael Adger Roberts -- and
forgive me, I call him my cousin, ’'m so used to it. He’s my ex-
husband’s cousin, but he lived with us every summer when -- after my
husband and I got married, he and his brother would come and stay
with us in the summer and during school breaks and things. So I
considered him my cousin, but he is not flesh and blood. He’s my ex-
husband’s cousin...

I knew he had been H.I.V. positive. He had been gay for years. I knew
he was H.I.V. positive and, and then he got AIDS, and from what I
understand, the two most virulent ways of dying with AIDS is either
certain cancers or with certain pneumonia. He had the problem with
the cancers. So he had had off-and-on surgeries and treatment for the
cancer, and he suffered for so long that it was -- we -- we spent as
much time as we could together, but it was hard to see him suffering
so much, and it hurt badly when he died. I mean, that’s somebody that

17 The “cousi;l” — actually Martinez’s ex-husband’s cousin — is described by Martinez herself in the medical records
as her “cousin,” “brother,” “best friend,” and “very close friend and relative.” (See R. p. 171).
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I love; somebody that I half raised, but it was a relief, too, ‘cause there

had been so much suffering. So it bothered me. It would have been

crazy not to let it bother me. But it didn’t destroy my life or anything.
(R. p. 250, line 18-p. 251, line 18).

The first medical attention Martinez received for emotional stress was from Dr. Wieder

on April 19, 2005, the day after her cousin died. Dr. Wieder recorded the following history:

This 46-year-old, white female who is a sheriff’s deputy here, comes

today to have her blood pressure checked. She is on Lotrel 5/20 and

Croeg 6.25 mg. She takes Lotrel in the morning, and the Croeg once a

day at bedtime. She is very upset and crying. A very close friend

and relative, a cousin with whom she was very close over the years,

passed away. She is very upset about it. They were very close ever

since they were little kids. She is very upset that she did not get to the

hospital in time to say goodbye before he passed away.
(R. p. 372) (emphasis added). Dr. Wieder’s assessment was “hypertension, chronic low back
.pain, and grief.” Id. At that time, Dr. Wieder placed her on Xanax “to help her get through this
trying time.” (R. p. 374). He also took Martinez out of work for a few days because “she is going
to be helping with the funeral arrangements, and will want to attend the funeral.” (R. p. 372).
Significantly, there is no mention of the April 4, 2005 accident investigation in Dr. Wieder’s
report from April 19, 2005 ~ 15 days after the investigation.

On April 24, 2005, Martinez was trémsported via EMS to Spartanburg Regional Medical

Center after having a syncopal episode, and it was noted that she was unconscious for
approximately 25 minutes. (R. p. 385). Martinez reported a history of “heart murmur,
vasopressor syncope, and atrial tachycardia. Id. She also reported “increased stress this week due
to death in family.” (R. p. 389) (emphasis added). Martinez was diagnosed with syncope and

situation stress reaction, and the physician informed her that “It appears the cause of your

fainting spell today is due to many factors: grief, medications, not eating.” (R. p. 386). There is
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no mention of the April 4, 2005 accident investigation in the Spartanburg Regional Medical
Center medical records from April 24, 2005 — 20 days after the investigation.

The . next day, April 25, 2005, Martinez returned to Dr. Wieder with complaints of
dizziness, headache, vomiting, and diarrhea, and Dr. Wieder sent her to Mary Black Memorial
Hospital due to her elevated blood pressure. (R. p. 374). There is no mention of the April 4,
2005 accident investigation in Dr. Wieder’s April 25, 2005 report — 21 days after the
investigation. Martinez was hospitalized on an inpatient basis at Mary Black Hospital from April
25, 2005 through April 27, 2005. (R. pp. 439-476). Again, there is no reference to the April 4,
2005 investigation in these hospital records. Id. Instead, the discharge instructions state that
she was provided a “referral to mental health therapy for grieving.” (R. p. 454) (emphasis
added). The grieving in this report refers to Martinez’s “cousin”. (See R. p. 176).

Martinez returned to Dr. Wieder on April 29, 2005. (R. p. 375). Dr. Wieder noted
Martinez had trouble focusing and thinking straight, which he believed was due to the Xanax
“and the fact that she has been through a rough time the last few days.” (R. p. 376). Martinez
did not mention the April 4, 2005 accident investigation to Dr. Wieder on April 29, 2005 -
25 days after the investigation. On May 5, 2005, Martinez followed up with Dr. Wieder for a
recheck of her blood pressure. Id. Dr. Wieder noted her blood pressure was still uncontrolled and
that she was still having some dizziness and balance problems. Id. There is no mention of the
accident investigation in Dr. Wieder’s May 5, 2005 report — one month after the
investigation. Notably, while Dr. Wiede;r recommended she remain out of work for another

week, he specifically stated: “I would find po problems. in her doing-crime.scene:invesiigations.

but I certainly do not want her out patrolling where she might have to jump out of the car and

chase down perps and wrestle with people in making an arrest.” (R. p. 377) (emphasis added).
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Martinez returned to Dr. Wieder on five separate occasions between May 12, 2005 and
June 24, 2005; however, Martinez never mentioned that she had any stress related to the accident
investigation of April 4, 2005 in any of these office visits. (See R. pp. 377-381). Rather, these
records indicate that any stress she was having during this time was due to being out of work for
her unrelated health conditions.'® On May 12, 2005, Dr. Wieder noted Martinez’s hypertension
was still uncontrolled, and he instructed her to remain out of work for another two weeks. (R. p.
377). On May 26, 2005, Dr. Wieder noted Martinez presented as “very down, sad, and depressed
as she is missing a lot of work and fearful of loosing [sic] her job.” (R. p. 378). At this point,
Martinez had been out of work for approximately one month, and Dr. Wieder did not release her
to return to work. Id. On June 2, 2005, Dr. Wieder noted her blood pressure looked good for the
first time in months and that her emotional state was also better. (R. p. 380). Dr. Wieder opined
Martinez would be able to return to full duty in the forensics department the following week if
her blood pressure continued to improve. Id. On June 7, 2005, Dr. Wieder opined she could
return to full duty work with no restrictions. Id. Martinez subsequently returned to work for the
Sheriff’s Department as a forensic investigator through August 6, 2005. (R. p. 239, lines 21-22).
In reaching its decision, the Appellate Panel appropriately gave the greatest weight to Dr.

Wieder’s medical records from the 2% months following the April 4, 2005 accident
investigation. (See R. p. 172). With regards to these records, the Appellate Panel made the
following specific finding:

The Commission cannot ignore--and gives great weight to--the fact

that Claimant did not mention the toddler’s death, a death at work,

a child’s death, a child, a little girl, or any concern over any child

or fellow law enforcement officer at a single one of the sequential
visits with her family physician set forth supra, even though

13 1t was not until May 3, 2006, gfier she filed her workers’ compensation claim and over a year after the
investigation, that Martinez advised Dr. Wieder about the incident with the child. (R. p. 382).
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Claimant visited her family physician 3 days after the toddler’s death,

By contrast on Apr11 19, 2005, Claimant ciied. and ‘me’ved gver:the;
ded
cousin’s deaih In May 2005, Claimant was, depfesséd Gverrth____?g_qr_i
O0f work sh