IN THE STATE OF SCUTH CAROLINA

In the Court of Appeals

APPEAL FROM RICHLAND COUNTY
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e
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Case No. 2018-CP-40-06344 R
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SC Court of Appeals
Appellate Case No. 2019-001488
MB HutSon/MB HUGSON, ...covomveieie vttt ise st s eemesteneeseeenn Appellants,
V.
Penn America Insurance Company, Global Indemnity
Group, Inc., Timothy J. Newton, Esp., J.R. Murphy, Esq.,
John Doe #1, JOIN DO #2, ...viiieiriiie et eeeee et eeeeeeees e e eeeeee e Respondents,

RESPONDENTS?®
MOTION TO DISMISS APPEAL

Respondents hereby moves to dismiss this appeal. The South Carolina Rules of
Appellate Procedure require the Appellant to serve the Record on Appeal within thirty
(30) days after service of the last brief. Rule 201(a), SCACR. Appellant M.B. Hutson
filed and served the last initial brief, lus “Response to Initial Brief of Respondent, Penn
America,” no later than May 7, 2020. Pursuant to Section (k)(2) of the South Carolina

Supreme Court’s Amended Order regarding Operation of the Appellate Courts during the
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Coronavirus Emergency, Appellate Case No. 2020-000447 (as amended May 29, 2020),
Hutson was automatically granted a 20-day extension due to Coronavirus, which made
the deadline June 26, 2020. That deadline has now passed elapsed, and Hutson has not
yet served a copy of the Record on Appeal on Respondent Newton. Pursuant to Rule
260(a), SCACR, Respondents hereby move for involuntary dismiséa] of Hutson’s appeal
against him due to his failure to comply with the Rules of Appellate Procedure.

Hutson should be required to file and serve the Record on Appeal because it
contains documents that Respondents were put at the time and expense of locating,
obtaining, and filing, in order to defend themselves. The documents are all known to
Hutson, and they were in his possession when he filed this lawsuit.

Respondent Newton also craves reference to his Motion to Strike and his
memorandum to be filed in opposition to Appellant Hutson’s “Emergency Motion.” ! The
arguments contained in those filings are incorporated by reference herein as if re-stated in
full.

Hutson’s appeal should be dismissed for lack of prosecution. Hutson has failed to
timely serve the Record on Appeal, as required by the Rules of Appellate Procedure. The
Record on Appeal contains numerous documents that vindicate the conduct of
Respondents and undercut Hutson’s fraud claims. Respondents therefore request that this

appeal be dismissed.

! On July 6, 2020, the undersigned received via U.8. Mail a purported filing entitled
“Appellate’s Emergency Motion to Have Open Hearing Due to Respondents
Committing Extrinsic Fraud on the South Carolina Court of Appeals and its Judges.”
Upon inquary, the Clerk of Court cannot confirm that this document has been filed. It
may be in quarantine at this time due to the Coronavirus Order.
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Respectfully submitted,

s/Timothy J. Newion
Timothy J. Newton, pro se
P.0O. Box 6648

Columbia, SC 29260
(803) 782-4100

s/ S R. Murphy

LR. Murphy, pro se
P.0. Box 6648
Columbia, SC 29260
(803) 782-4100

s/Christian Stegmaier
Christian Stegmaier, Esquire
S.C. Bar No. 68648

Lauer Baer, Esquire

S.C. Bar No. 101076
cstegmaieri@collinsandlacy.com
Ibaer@collinsandlacy.com
1330 Lady Street, Sixth Floor
P.0. Box 12487

Columbia, SC 29211

(803) 255-0404 (phone)
(803) 771-4484 (fax)

Attorneys For Respondents Penn American
Insurance Company and Global Indemnity
Group, Inc.

Columbia, SC
July 9, 2020
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IN THE STATE OF SOUTH CAROLINA

In the Court of Appeals

APPEAL FROM RICHLAND COUNTY T3 HCOEIVETS
Court of Common Pleas AN CE “**"ﬁu}

Michael G. Nettles, Circuit Court Judge Jul 092020
SC Court of Appeals
Case No. 2018-CP-40-06344
Appellate Case No. 2019-001488
MB Hutson/MB Hudson,................ RO Appellants,
V.

Penn America Insurance Company, Global Indemnity

Group, Inc., Timothy J. Newton, Esp., J.R. Murphy, Esq.,

John Doe #1, John DOC #2, ..ot rne e s s Respondents,

RESPONDENT TIMOTHY J. NEWTON’S
MEMORANDUM
IN OPPOSITION TO APPELLANT HUTSON’S
EMERGENCY MOTION TO HAVE QPEN HEARING
AND IN SUPPORT OF NEWTON’S
MOTION TO DISMISS APPEAL

Respondent Timothy J. Newton submits the following Memorandum in opposition
to Appellant MB Hutson/MB Hudson’s “Appellate’s Emergency Motion To Have Open

Hearing Du¢ to Respondents Comumitting Extrinstc Fraud on the South Carolina Court of

Page 1 026

G obed Xe4 dH WVOE0L 0202 60 17



Appeals and its Judges” (hereinafter “Emergency Motion™). Newton’s above-referenced
Memorandum is also submitted in support of his Motion to Dismiss this appeal.

BACKGROUND

This is an appeal from two Orders granting Respondents’ motions for summary
judgment. Appellant Hutson ! generally alleged in this action that Respondents failed to
take appropriate actions to vindicate his rights with respect to a third party, TLC Holdings,
LLC and its principals (hereinafter collectively “TLC”), who Hutson alleges committed
fraud upon the court in prior related lawsuits. Judge Michael G. Nettles granted
Respondents’ dispositive motions on July 18, 2019.

This appeal has been fully briefed. Appellant Hutson filed his Initial Brief on
March 3, 2020. Respondents J.R. Murphy and Timothy J. Newton filed their Initial Brief
and Designation of Matter for the Record on Appeal on April 2, 2020. Respondents Penn-
America Insurance Company and Global Indemnity Group, Inc. (hereinafter collectively
“Penn-America”) filed their Initial Brief and Designation of Matter on April 23, 2020.
Appellant filed his reply brief to Newton and Murphy on April 27, 2020. Hutson's reply
brief to Penn-America was filed on May 7, 2020.

On May 18, 2020, Respondents Penn-America filed a Motion to Strike certain
matters from Appellant Hutson’s briefs because they were not raised to the trial court.
Respondent Newton also filed a Motion to Strike for similar reasons on June 15, 2020,

This Court has not yet ruled on those motions.

! Appellant’s legal name is Morris Beach Hutson, This was established when Hutson
produced a copy of his driver’s license for his deposition on May 18, 2015 in a prior
related action, William Reed, et al. v. Big Water Resort, LLC. et al., Civ. Action No.
2:14-cv-01583-DCN (D.S.C.) (hereinafter, “the Class Action™), Hutson’s driver's
license is attached as Exhibit JJ.
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The briefing is now closed. The deadline for Hutson to serve the Record on Appeal
was June 26, 2020. Rule 201(a), SCRCP, as modified by the Appellate Courts’ Amended
Coronavirus Emergency Order filed May 29, 2020. However, Hutson has failed to comply
with this requirement. (See Respondents Motion to Dismiss Appeal.)

Rather than serve the Record on Appeal and withdraw the material that Appellant
Hutson improperly presented in his briefs, Hutson apparently filed a cross-motion sceking
an “open hearing.” (Hutson Emergency Motion served upon the undersigned via U.S.
Mail on July 6, 2020, but filing is unconfirmed as of this date due to Coronavirus
quarantine.) Hutson has also asserted new allegations in an apparent attempt to assert a
new cause of action for fraud in this Court. Hutson’s Motion is improper, and it represents
an attempt to circumvent the Appellate Court Rules and to re-try the case on appeal.

HUTSON’S ALLEGATIONS

In Hutson’s Emergency Motion, he cited the elements for fraud upon the court as

articulated by the federal Sixth Circuit. Demjanjuk v. Petrovsky, 10 F.3d 338 (6th Cir.
1993). Hutson argued in his Emergency Motion that all Respondents and current counsel
for Penn-America, Christian Stegmaier, are “actively perpetrating extrinsic fraud.”
(Emergency Mot., p. 2.) Hutson alleged that this fraud “prevents Appellant the
opportunity from his case being heard and believed.” (Id.) Hutson further alleged that
Respondents and Stegmaier are “actively plotting against this Appellant’s cry to be heard
in order to protect themselves from professional and financial repercussions for their
breaking the professional oath and the SC Ruled of Professional Conduct.” (Id.)

Hutson alleged that that he was Penn-America’s putative insured, and that he was

“being sued by attorneys who orchestrated and perpetrated the original Extrinsic Fraud
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upon the Court. (Emergency Mot., p. 3.) Hutson alleged that due to Respondents’ failure
to disclose this “crime,” ITutson “consequently lost all cases” that were filed against him.
(Id.) Hutson alleged he “was unawate of the fraud that had been discovered by these
Respondents.” (Id. at p. 4.)

Hutson alleged that “Respondents Newton and Murphy filed a complaint to
terminate Appellant’s insurance in the middle of the Federal Court suit that reflects their
“blatant efforts to distance themselves from the underlying fraud.” (Emergency Mot., p.
3.) Hutson alleged that Penn-America “made a business decision not to defend him.” (Id.
at p. 7.) However, Hutson admitted that Penn-America retained Laura Paton, and later
Frank Gordon, to defend him. (Id.)

Hutson alleged that Respondent Newton admittedly knew of the purported fraud
and refused to expose it. (Id.) As alleged, none of the Respondents advised Hutson *that
his doom was going to be directly and consequentially caused by the Insurance
company(s) choosing not to defend/disclose the underlying Extrinsic Fraud.” (Id. atp. 7.)

Hutson argued that Respondents “bec[ame] part and parcel to the Extrinsic Fraud”
by “concealing critical, criminal information from the Courts” their knowledge of the
alleged fraud. (Emergency Mot., p. 7.) He alleged that the defense Penn-America
provided was a mere “farce” because it could “never win.” (Id.) Hutson alleged that:

Respondents still refuse to disclose to the Appeals Court that they

orchestrated a mission to hush all knowledge about the fraud initiated by

their fellow attorneys and that they ‘professionally’ concealed that truth as

they appeared before many Circuit, State, and now Appellate Judges.

Respondents concealed the attorney plotted and executed plan against

Appellant in the courts.

(Emergency Mot., p. 8.) Hutson alleged that this alleged fraudulent concealment

“prevent[ed] legal punishment on the attorney group(s) and thereby cement[ed]
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Appellant’s losses in court and ma[de] Appellant their sacrifice on the bloody alter of self
pride and the perpetuation of fraud to protect their fellow attorneys.” (Id.)

Hutson’s fraud claim is based upon Respondents’ knowledge of two documents.
The first is an excerpt from an unfiled counterclaim upon which Hutson handwrote the
following: “Prepared by Laura Paton August 8, 2016.” (Emergency Mot., first exhibit,
hereinafter “Alleged Paton Counterclaim.”) Hutson alleged that “Paton stated that she
prepared the attached document based on her investigation and her review of all contracts,
paperwork and legal records.” (Emergency Mot., p. 3.) Hutson argued that this document
“clearly shows in detail that TLC Holdings, LLC’s attorneys committed the initial and
underlying extrinsic fraud.” (Id.)

The second document upon which Hutson relies is an e-mail dated Aungust 13,
2018 from Newton to Hutson under the heading “Fwd: Setting aside the Judgment.”
(Emergency Mot., second exhibit, hereinafter “Newton E-mail”.) Hutson argued that this
e-mail proves that Newton knew of the underlying fraud and refused to expose it.
(Emergency Mot., p. 4.)

Hutson also points to an e-mail he sent to the mediator on October 23, 2018.
(Emergency Mot., p. 8.) In that e-mail, Hutson alleged that TLC’s lawyers at the firms
Womble Carlyle Sandridge & Rice and Turner Padget Graham & Laney were engaged in
fraud and extrinsic fraud upon the court. (Emergency Mot., fourth exhibit.) As alleged,
TLC’s lawyers “authored fraudulent contracts, which structured and concealed the fraud.”
(Id.) This fraud was allegedly committed in a Lease Purchase Agreement and
Membership Interest Purchase Agreement in December 2010 and also in the Settlement

Agreement and Consent Order signed by now-Justice George C. James Jr. in 2012. (1d.)

Page 5 of 26

6 abed Xe4 dH WVYIEQL 0202 60 17



As a result of this alleged fraud, Hutson claimed that Penn-America’s settlement money
was “not uscable.” (Id. at p. 2.} Hutson warned that settlement negotiations should halt
because Hutson “plan[ned] to file to set aside the fraudulent 2012 Settlement Agreement
and Consent Order prior to your meeting planned for November 2, 2018.” (Id. at p. 2)
Hutson put Penn-America and Newton on notice that they should not pursue settlement
negotiations with TL.C “until after my set aside complaint is concluded.” (Id.)

Hutson also attached to his Emergency Motion an Affidavit of Mark W. Hardee.
(Fifth exhibit.) In that Affidavit, Hardee averred that Hutson “retained Paul Weissenstein
to represent him in litigation involving TLC Holdings LLC and Big Water Resort.” (Id.
at 9 g.) Asaverred, Hutson intended to purchase and develop property through a lease
purchase agreement that included an ongoing business. (Id. at 9 h.) According to the
Affidavit, Hutson was unaware that a title defect existed on the property due to “hundreds
of 70 year right to sole use agreements” TLC had sold that made the property
undevelopable. (Id. at 4] i. and j.) These title defects and other misrepresentations by
TLC “doomed” Hutson’s project “from the start.” (Id. at § 1) Hutson retained
Weissenstein to represent him in eviction proceedings brought by TLC. (Id. at J1.) Upon
Weissenstein’s advice, Hutson settled with TLC and signed a release. (Id. at 19 m. and
n.) Hardee’s affidavit is the basis for a separate attorney-malpractice appeal against

Weissenstein that is pending before this court. M B Hutson v. A. Paul Weissenstein,

Appellate Case No. 2019-000873.

RESPONSE TO HUTSON’S NEW ALLEGATIONS

The arguments and evidence Hutson submitted in support of his Emergency

Motion are generally a rehash of his arguments that have been briefed for appeal.
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However, Hutson’s Emergency Motion makes certain new claims that were not argued to
the trial court. Hutson now contends that Respondents are actively perpetrating an
ongoing fraud against Hutson and this Court. Whereas Hutson’s argument to the trial
court was that Respondents &new of a purported fraud upon the court committed by TLC
and failed to disclose it, Hutson know contends that Respondents are actively engaged in
the alleged fraud. Hutson has begun alleging that Penn-America’s counsel in this action,
Christian Stegmaier, is conspiring with Respondents to perpetuate the alleged fraud.
Hutson has requested that this Court conduct a hearing on his allegations of fraud upon
this Court. Furthermore, Hutson has stated that he has filed a complaint with the South
Carolina Commission on Lawyer Conduct that is awaiting the disposition of this appeal.
For these reasons, the undersigned finds it necessary to address Hutson’s allegations that
Respondents and their counsel are actively participating in an ongoing fraud.

The factual background for this appeal has been briefed and need not be repeated
here. The undersigned craves reference to the Statement of the Facts in Respondents J.R.
Murphy and Timothy J. Newton’s Initial Brief filed April 2, 2015, pages 2-15 (hereinafter
“Newton Brief), and incorporates that Statement of Facts as if fully set forth herein. The
exhibits attached to Hutson’s Emergency Motion sufficiently demonstrate that the “initial
underlying fraud” allegedly committed by TLC and its attorneys relates to Hutson's lease-
purchase transaction with TLC and Settlement Agreement and Consent Order from TLC’s
2011 Ejectment Action against Hutson. (See Newton Brief, pp. 3-5, 7-9.)

Through his exhibits, Hutson admits that he was represented by counsel when he
entered into the Settlement Agreement in the Ejectment Action, {Emergency Motion, fifth

exhibit: Aff. of Hardee, § L) Hutson entered into the Settlement Agreement and Consent
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Order upon advice of his attorney at the time, A. Paul Weissenstein. (Id. at ] m. and n;
accord Newton Brief at p.9.)

The undersigned showed in his Initial Brief that several Judicial orders ruled that
Hutson released all claims against TLC with respect to the original transaction by
breaching the Settlement Agreement and Consent Order. (Newton Brief, pp. 8 (Order of
Tudge (now Justice) George C. James, Jr.); 9-11 (Report and Recommendation of
Magistrate Judge Mary Gordon Raker); 11 (Order of District Judge David C. Norton); 12
(Order of Judge R. Ferrell Cothran, Jr.).) Hutson was sanctioned in federal court for
continuing to raise this same issue after it had been ruled upon. (Newton Brief, pp. 12-
13.) Respondents were not parties to any of these cases.

Hutson's allegation that Penn-America’s declaratory judgment action was filed in
a blatant effort to distance itself from the underlying fraud (see Emergency Motion, p-3)
is nothing more his personal opinion. The Complaint in the Coverage Action raised issues
concerning Hutson’s status as an insured and the existence of coverage for Hutson’s
intentional misconduct. (Newton Brief, p.- 13)

The undersigned showed in his Initial Brief that the judicial rulings that barred
Hutson’s claims against TLC predated Respondents’ involvement. Justice James’ ruling
that Hutson breached the Settlement A greement and Consent Order was from March 2014,
(Newton Brief, p. 8.) The automatic release provision in the Settlement Agreement was
enforced in Magistrate Judge Baker’s ruling on April 5, 2016. (Id. at p. 10.) Penn-
America’s declaratory judgment action was not filed until June 14, 2016. (Id. at p, 13.)
By the time Respondents had any involvement in Hutson’s litigation with TLC, it had

already been judicially established that Hutson breached the Settlement Agreement and
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Consent Order and thercby released all claims he may have against TLC relating to
Hutson’s lease-purchase transaction with TLC.

The undersigned demonstrated that Hutson could not prove Respondents knew of
provable fraud upon the court by TLC and/or its counsel. Hutson knew about the lifetime
campground memberships before he entered into the lease purchase transaction with TLC.
(Newton Brief, p. 22.) It was also proven that deposition testimony did not corroborate
Hutson’s claim that all of the property at issue was subject to the lifetime memberships.
(Id. at 23.) Thus, Hutson’s only possible remaining course of action against TLC—an
attempt to set aside the judicial rulings based upon fraudulent inducement—was doubtful
and disputed.

Hutson made no attempt to deal with the evidence Newton marshalled in his Initial
Brief. Hutson merely repeated his allegations in his Reply Brief, (Appellant’s Response
to {Timothy Newton and J.R. Murphy) Respondents’ Initial Brief filed April 27, 2020))
Hutson new claims of fraud and active participation in fraud upon the court by
Respondents is not based upon any new evidence.

L Hutson’s request for an open hearing is procedurally improper.

Hutson’s Emergency Motion is frivolous because appellate courts do not have
jurisdiction to conduct evidentiary hearings. The South Carolina Court of Appeals only
has appellate jurisdiction; the governing statute does not confer original jurisdiction. S.C.
Code Ann. § 14-8-200. The South Carolina Rules of Appellate Procedure have no
mechanism for holding evidentiary hearings. Appellate courts merely correct errors of

law or facts and, if necessary, remand for further factfinding by the trial court. See Modern
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Fin. Co. v. Hicks, 235 S.C. 212, 110 S.E.2d 859 (1959) (distinguishing between an
appellate court’s original and appellate jurisdiction).
IL Hutson’s fraud claims fail on the merits.

Furthermore, Hutson’s Emergency Motion is meritless. His contention that
Respondents are involved in extrinsic fraud is based upon two documents. Neither of
them come close to proving knowledge of fraud upon the court or fraud against Hutson.

A, The Alleged Paton Counterclaim

The first is a counterclaim from a prior lawsuit that was allegedly prepared by an
attorney Penn-America retained to represent Hutson, Laura Paton. (Se¢ Init. Br. of
Appellant filed Mar. 3, 2020, p. 14.) This cannot prove knowledge of participation in
fraud upon the court because allegations, in and of themselves, do not constitute evidence.

Pleadings merely inform the opposing party of the legal and factual positions the

pleader will attempt to prove at trial. Shirley’s Iron Works, Inc. v. City of Union, 403

8.C, 560, 573-74, 743 S.E.2d 778, 785 (2013). A party cannot withstand a motion for
summary judgment merely by relying upon pleadings. Rule 36(c), SCRCP. Pleadings
generally become evidence only when they are admitted by the opposing party. 32 C.J.S.
Evidence § 546 (June 2020 Update). Pleadings in one case generally may not be used as
evidence in a subsequent case. 32 C.J.S. Evidence § 547 (June 2020 Update).

The opposing party in that action, TLC Holdings, LLC (hereinafter “TLC”), did
not admit the allegations in Hutson’s counterclaim. In fact, Judge Ferrell Cothran, Jr.,
granted TL.C’s motion for summary judgment as to Hutson’s counterclaim by Order filed

March 2, 2017. (See Newton Brief, pp. 11-12; Exh, C: Cothran Order, attached.).
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Hutson’s allegations against TLC and its principals are just that—allegations. As
a matter of law, Hutson’s reliance upon Respondent’s knowledge of Hutson’s allegations
against a third party as proof of alleged fraud is misplaced.

Furthermore, the handwritten notation on the pleading appears to be inaccurate in
at least one respect. The handwritten notation indicates that Paton prepared the
counterclaim on August 8, 2016. (Emergency Motion, first exhibit.) The exhibit appears
to be pages 9 through 25 of Hutson’s Amended Answer to Complaint and Counter-claims
Back. That pleading was filed in the state Defamation Action on March 29, 2016, over
six months prior to the date Hutson provided. (Newton Brief, p. 11.) A copy was filed in
this action on May 30, 2019 as Exhibit H to Newton’s Memorandum in Support of his
Motion to Dismiss or Motion for Summary Judgment. (1d.)

This inaccuracy is important for two reasons. First, the actual filing date occurred
before a key judicial ruling. On April 5, 2016, Magistrate Judge Mary Gordon Baker
issued her Report and Recommendation in which she found that Hutson could not prove
the release could be set aside for frand. (See Newton Brief, p. 10.) Magistrate Judge

Baker found that Hutson’s counterclaims against TLC in the Class Action were nearly

identical to Hutson's prior counterclaims in the Ejectment Action, Reed v. Big Water

Resort. LLC, Civ Action No. 2:14-1583-DCN-MGB, 2016 WL 7435620 at p. *8 (D.S.C.

signed Apr. 5, 2016 (hereinafter “Baker Order™) (a copy is attached as Newton Exh. A.)
She specifically found that all of Hutson’s fraud claims related to the original transaction,

not the release. Id. at *14. She found that Hutson failed to provide any evidence that he

was fraudulently induced 1o enter into the Settlement Agreement and the Consent Order.
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1d. Thus, even if Paton believed Hutson was defrauded as of the time the counterclaim
was pled, that belief was undermined by the subsequent judicial ruling.

The inaccuracy is also important because it reflects on the credibility of the
handwritten information. Hutson never presented any evidence that Paton prepared the
counterclaims. Moreover, the content of the counterclaim is merely a rehash of allegations
that Hutson asserted in a prior action, as found by Magistrate Judge Baker.

B. The Newton E-mail

Hutson also relies upon an e-mail to him from the undersigned dated August 13,
2018. (Emergency Motion, second exhibit.) In that E-mail, the undersigned warned
Hutson of a possible claim he may have against TLC. The content of the e-mail is
summarized in the briefing for this appeal. (Newton E-mail, pp. 5-6.) Hutson’s argument
that this e-mail proves fraud against Hutson and fraud upon this Court are meritless.

1. The evidence Hutson presented does not prove fraud.

To prove fraud, Hutson must demonstrate, by clear and convincing evidence, (1)
a representation, (2) its falsity, (3), its materiality, (4) either knowledge of its falsity or a
reckless disregard for its truth or falsity, (5) intent that the representation be relied upon,
(6) the hearer’s ignorance ofits falsity, (7) the hearer’s reliance on its truth, (8) the hearer’s
right to rely thereon, and (9) the hearer’s consequent and proximate injury. M.B. Kahn

Constr. Co. v. 8.C. Nat’l Bank, 275 S.C. 381, 384,271 S.E.2d 414, 415 (1980). Failure

to prove any of the nine elements is fatal to recovery. Id.
Hutson cannot prove that Newton made a false representation in the e-mail. A
“representation,” for purposes of a fraud claim, does not relate to an attorney-client

relationship. A representation has been defined as “a statement (or a set of
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‘communicative” actions) which concerns an existing fact” F. Patrick Hubbard and

Robert L. Felix, The South Carolina Law of Torts, p. 371 (4th ed. 2011).

Hutson does not allege that the information Newton provided to him in the e-mail
is false. Hutson’s use of the E-mail throughout this litigation is based upon his recognition
that the information therein is true. If it were not true, then Hutson would have no basis
for claiming it should have been brought to the attention of the courts. Hutson’s fraud
claim stumbles at the gate. Thus, Hutson cannot demonstrate the need for an open hearing
on his new claim that Respondents defrauded him.

2. Hutson’s evidence does not prove fraud upon this Court,.

Hutson’s core claim is that Newton’s failure to notify the courts of the content of
his E-mail constitutes fraud upon the court. Hutson’s new claim that Respondents
committed fraud upon this Court is just as meritless.

A claim for fraud upon the court seeks to re-open a prior judgment that was
allegedly obtained by fraud. There has been no prior litigation between Hutson and
Respondents. There is no prior judgment to set aside—fraudulent or otherwise.

Hutson’s claim does not involve misconduct by Respondents before this Court by
which they obtained a prior judgement against him. It involves Respondents’ alleged
failure to disclose misconduct by third parties (TLC) that was allegedly committed against
Hutson in a prior case. Respondents were not involved in the prior case in any way.
Moreover, Respondents did not conceal the alleged fraud from Hutson. Newton’s E-mail
conclusively demonstrates that Respondents disclosed TLC’s conduct to Hutson,

Penn-America did not fail to defend Hutson in the cases in which his defense and

indemnification was tendered. Penn-America paid its limit to settle those cases. The only
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thing Penn-America declined to do was to retain counsel on his behalf to prosecute
Hutson's affirmative claims against TLC—claims that require the filing of a separate
lawsuit. What Hutson means by “defend” is that, in his view, Penn-America should have
either prosecuted his claims against TLC for him or paid his demand of $500,000. Penn-
America owes no such duty, nor must it accede to Hutson’s attempted extortion.

A claim for fraud upon the court is inapplicable under the facts of this case.
Moreover, Respondents’ alleged conduct does not constitute fraud upon the court.

Applicable law

Fraud upon the court invokes the equitable power of a court to set aside judgments

that are tainted with fraud. The seminal case is Hazel-Atlas Glass Co. v. Hartford-Empire

Co., 322 U.S. 238 (1944). In that case, the court found a “deliberately planned and
carefully executed scheme to defraud not only the Patent Office but the Circuit Court of
Appeals.” Id. at 245. This fraudulent scheme was set forth in detail in the opinion.

Hartford applied for a patent and was confronted with opposition by the Patent
Office, Id. at 240. To butiress the patent application, Hartford procured an expert named
William P. Clarke to sign a spurious article that was actually written by one of Hartford’s
lawyers, and that was subsequently published in a trade journal. Id. at 240-41. Based
upon the spurious article, Hartford’s patent was granted. Id,

Hartford then sued Hazel for patent infringement. 322 U.S. at 241. The District
Court dismissed the case. On appeal, Hartford raised the spurious article and the District
Court’s ruling was reversed, Id.

Hazel learned that Hartford’s lawyers admitted drafting the spurious article and

hired an investigator to interview Clarke. 322 US. at 241-42. Hartford sent a
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representative who secretly paid off Clarke to sign an affidavit stating that Clarke was the
true author of the spurious article. Id. at 242-43.

The Supreme Court of the United States held that the above-described misconduct
constituted fraud upon the court. It was not merely a case of a judgment obtained with
the aid of a witness who was subsequently believed to have committed perjury. U.S. 238
at 245. It was a deliberate scheme to tamper with the administration of justice. Id. at 246,
The misconduct was not only fraudulent, it was illegal. Id. at 250.

South Carolina’s fraud-upon-the-court jurisprudence is based upon Hazel-Atlas.

Chewning v. Ford Motor Co., 354 S.C. 72, 79, 579 S.E.2d 605, 609 (2003). Chewning
involved allegations that Ford suborned perjury from an expert witness and concealed key
documents to aveid liability for Bronco II rollover accidents. Id. at 76, 579 S.E.2d at 607.
The Supreme Court of South Carolina held that this type of misconduct, when committed
by an attorney, constitutes extrinsic fraud. Id. at 82-83, 579 S.E.2d at 610-11.

On the other hand, mere failure to disclose to an adversary or court matters which
would defeat one’s own case is intrinsic fraud. Chewning, 354 S.C. at 81, 579 S.E.2d at
610. Relief from a judgment is granted for extrinsic fraud, but not for intrinsic fraud. Id.

at 82, 579 S.E.2d at 610.

The alleged non-disclosure does not constitute fraud upon the court

Hutson cited case law stating that fraud upon the court may arise from either a
“positive averment” or concealment when one is under a duty to disclose. (Emergency
Motion, p. 2.) Hutson has not alleged or produced evidence of any overt actions taken by
Respondents in this case to deceive this Court. His claim is that Respondents knew about

the TLC’s alleged fraud upon a prior court, but failed to acknowledge it before this Court.
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Thus, Hutson must prove that Respondents were under a duty to disclose. Hutson can
prove no such duty.

Hutson relies upon Demjanjuk 10 F.3d 338, which is frequently cited for the
proposition that mere nondisclosure constitutes fraud upon the court. Douglas R.

Richmond, Critical Contours of Fraud on the Court, 37 Rev. Litig. 1, 35 (2018).

Demjanjuk was an extradition and denaturalization case in which the prosecutors failed to

produce exculpatory material under Brady v. Maryland, 373 U.S. 83 (1963). Richmond,

p. 35. The government allegedly failed to disclose information in its possession that
another guard was “Ivan the Terrible.” Demjanjuk, 10 F.3d at 340. Demijanjuk does not
apply in civil cases because discovery violations do not rise to the level of fraud upon the

court. U.S. v. Sierra Pac. Indus., Inc., 862 F.3d 1157, 1171-72 (9th Cir. 2017).

Here, Hutson cannot demonstrate any duty to disclose. This case does not involve
a government’s duty to produce Brady material in a criminal prosecution. Hutson did not
even serve discovery responses because he had already been dismissed from the Coverage
DI at the time of Newton’s Email. Hutson’s claim is based solely upon his opinion as to
Penn-America’s fiduciary duties as his liability insurer,

The Rules of Professional Conduct do not support Hutson’s claim that the
undersigned had a duty to disclose information to either Hutson or the court. Rule 4.1(b)
prohibits an attorney from “fail[ing] to disclose a material fact when disclosure is
necessary to avoid assisting in a criminal or fraudulent act by a client . . . .” Despite
Hutson’s incessant name-calling, he has not alleged or produced evidence of any fraud or

crime that Newton®s client at the time, Penn-America, intended to commit against Hutson.
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The Comments specifically state that a lawyer has no duty to inform an opposing party of

relevant facts. Rule 407, SCACR, Rule 4.1, Comment [1].

This Court is not the proper forum for adjudicating Hutson’s claim

Furthermore, a claim of fraud upon the court must be brought in the court in which

the fraud was allegedly perpetrated. Chewning v. Ford Motor Co., 35 F. Supp. 2d 487

(D.8.C. 1998). Federal courts cannot enjoin state court proceedings. Id. at 492.

Penn-America retained Murphy and Newton to represent it in a federal declaratory
judgment action. (Newton Brief, pp. 3, 13.) The fraud Hutson alleges was committed in
the Ejectment Action, which was filed in the Court of Common Pleas for Clarendon
County. (Newton Brief, pp. 7.) The Ejectment Action was closed after Justice James
issued his Order in March 2014. Hutson’s sole avenue for recovery was to file an
independent action to set aside the judgment in state court in Clarendon County. The
undersigned showed in his brief that Penn-America had no duty to file separate litigation
on Hutson’s behalf. (Newton Brief, pp. 18-19.)

Respondents lack standing to prosecute Hutson’s claims against TLC

Hutson fails to recognize that Respondents never had standing to raise his claim
of fraud upon the court. “A party with no interest in the litigation generally has no

standing.” Herring v. F.D.L.C., 82 F.3d 282, 285 (9th Cir. 1995). A non-party’s interests

must be directly affected to raise a claim of fraud upon the court. Id. Courts lack inherent
power to police claims of fraud upon the court when there is no justiciable case or
controversy. Id. at285-86. Thus, “the court properly refuses to set aside a judgment based
on possible fraud on the court where the claim is raised by a nonparty without an interest

in the litigation.” 21A Fed. Proc., L. Ed. § 51:202 (June 2020 Update).
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As Respondents have repeatedly emphasized, they were not parties to the lawsuits
in which TLC’s alleged underlying fraud was committed. Respondents could obtain no
direct benefit from prosecuting Hutson’s alleged claim of fraud upon the court against
TLC. Penn-America’s liability coverage concerned TLC’s defamation and equitable
indemnity claims against Hutson, not Hutson's affirmative claims against TLC. At most,
Penn-America had an interest in any indirect benefit that might accrue if TLC’s claims
were undermined or devalued through Hutson’s success in his claim that TLC defrauded
the court.

The Supreme Court of South Carolina has held that liability insurers are not real
parties in interest, and thus they lack standing to intervene into underlying actions against

their insureds. Ex Parte Gov’t Emplovee’s Ins. Co., 373 S.C. 132, 138-39, 644 S.E.2d

699, 702 (2007). Until recently it was uncertain whether insurers may intervene to seek
an allocation between covered and non- covered damages. However, the Supreme Court

has settled that question by reaffirming Ex Parte GEICO. Ex Parte: Builders Mut. Ins.

Co., Op. No. 27970 (S.C. Sup. Ct. filed May 13, 2020) (Shearouse Adv. Sh. No. 19 at 48)
(petition for rehearing pending). These cases address an insuret’s ability to intervene to
assert its own rights. Neither Penn-America nor its counsel had standing to appear before
the state court and assert Hutson’s claim of fraud upon the court,

Penn-America filed a motion to intervene in the Defamation Action, but it was
withdrawn after the hearing because TLC withdrew its pending Motion to Amend. (See
Exh. KK: Motion to Intervene.) Hutson has argued that Newton should have informed
the trial judge of TLC’s alleged fraud during that hearing. Hutson’s atgument misses the

mark for several reasons.
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First, the motion was heard approximately eight months prior to the time Hutson
told Newton that all of the property was subject to the campground memberships. (See
Exh. V excerpts: Hutson e-mails.) Newton’s E-mail references testimony at trial, which
occurred after Penn-America’s Motion to Intervene was heard. (Se¢ Newton E-mail, 49
1,2, 14.) Moreover, as discussed above, Hutson is the only one who has standing to assert
his rights, Newton appeared at the hearing on behalf of Penn-America. Furthermore,
TLC’s Rule 30(b)(6) designee testified in the Coverage Action that all of the property was
not subject to the campground memberships. (Exh. CC; TLC Deposition excerpts.) It
would have been entirely inappropriate for Newton to have suggested to the trial judge in
TLC’s defamation action against Hutson that TLC or its principals may have perjured
themselves in another case,

By the time Penn-America’s Motion to Intervene was heard, Hutson’s
counterclaims had been dismissed by the Baker and Cothran Orders. Both Orders found
that all of Hutson’s allegations of fraud related to the ori ginal transaction, rather than the
release. (Exh. A: Baker Order at *14; Exh. C: Cothran Order at 11.) Hutson’s allegation
that TLC concealed from him that all of the property was undevelopable, if proven, could
have supported a claim that Hutson was fraudulently induced to sign the release.
However, only Hutson has the standing and the ability to prove that allegation.

Hutson cannot demonstrate that any court was deceived

Moreover, Hutson cannot prove any court was deceived. Hutson essentially
argues several prior lawsuits were wrongly decided because Hutson’s claims were not
fully heard. A review of the prior judicial orders demonstrate that most of the evidence

Hutson characterizes as “extrinsic fraud” was taken into consideration in those rulings.
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In particular, United States Magistrate Judge Mary Gordon Baker thoroughly
analyzed Hutson’s evidence and specifically ruled that Hutson could #ot prove he was
defrauded. (Exh. A: Baker Order, p. ¥12). She specifically found, based upon e-mails
submitted in that case, that Hutson knew about the lifetime campground memberships
Hutson claims made the property he purchased from TLC undeveiopable before he
purchased the property. Id. at *13 n.5. Magistrate Judge Baker considered Hutson’s
allegation that he was “placed . . . in an impossible situation which prevented him from
successfully purchasing the land and developing a subdivision in the middle of the
campsites.” Id. at *3 (quoting Hutson 9§ 72). She considered the fact that the campground
membership agreements were not recorded and found no evidence of fraud because
Hutson knew about the campground memberships before he contracted to purchase the
property. Id. at ¥13 n.5.

The only new and distinguishing factor in the Newton E-mail was Hutson’s
allegation that TLC, at the time of his transaction with TLC, failed to disclose that all of
the property subject to the transaction was undevelopable. (See Newton Brief, p.21.) The
E-mail upon which Hutson relies, on its face, reflects that it was rot possible to ascertain
which property was subject to the campground membership agreements. The membership
agreements were not recorded. (Newton E-mail, §4.) The Membership Interest Purchase
Agreement did not specify which property was subject to the campground membership
agreements. (Id. at 18.) A campground member testified at trial she thought all of the
property was subject to the membership agreements. (Id. at 114)

Missing from the E-mail is any definitive proof that all of the property was

undevelopable. The undersigned could not have misled Hutson on this point because he
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was not involved in any of Hutson’s transactions with TLC. As stated in the E-mail, the
documentary evidence does not specify which property was subject to the membership
agreements. Hutson could prevail on a claim against TLC only through a ‘“‘swearing
contest.” Thus, Newton could only have informed the courts of a factual dispute—one
that Hutson himself never undertook to resolve in his favor.

The only person with personal knowledge of the TLC-Hutson transactions was
Hutson. It was Hutson who transacted with TLC to purchase the property. (Exh. A: Baker
Order, p. *1.) Hutson was the principal in Big Water Resort, LLC, which held the
campground membership agreements. Id. at *2-*3. Hutson took possession of the
property and lived there for three years until he was evicted. Id. Hutson alone has both
standing and the personal knowledge to attempt to prove that TLC’s judgments against
him were fraudulent. This right is not affected by any conduct by Respondents.

Respondents did not conceal anything from Hutson

Finally, Newton’s E-mail conclusively demonstrates that Respondents did not
conceal the relevant information from Hutson, the only party who had standing. The E-
mail proves that the undersigned acted to protect Hutson's interests, Hutson was provided
with the information that could support his potential claim against TLC and advised that
he should retain counsel if he wished to pursue it. (Newton E-mail.)

Hutson’s own exhibits demonstrate his recognition that he could pursue a claim
for fraud upon the court against TLC. Hutson demanded that Penn-America refrain from
settlement negotiations with TLC until after Hutson pursued his claim, Hutson’s e-mail
says: “I plan to file to set aside the fraudulent 2012 Settlement Agreement and Consent

Order prior to your meeting planned for November 2,2018,” (Emergency Motion, fourth
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exhibit, p. 2.) Hutson demanded that Penn-America cease settlement negotiations “until
after my set aside complaint has concluded. (Id.) Penn-America proceeded with the
settlement only after Hutson reversed himself and demanded that Penn-America proceed
with the settlement. (See ¢-mail attached to Newton Mot. to Strike,)

The evidence Hutson provided does not demonstrate fraud upon this Court. There
is nothing to indicate that Respondents embarked on a deliberate scheme to deceive either
Hutson or any court. Newton’s e-mail proves that Hutson was informed of a potential
claim that only he could assert. Nothing Respondents have done prevents Hutson from
vindicating his rights, should he choose to assert them. Hutson has not proved fraud.

III.  Hutson has no basis for seeking emergency equitable relief,

Hutson’s Emergency Motion secks a stay of this appeal. He provided no authority
in support of his request for this relief. The Motion is full of hyperbole, but the evidence
he submitted is merely a rehash of his arguments on appeal.

Hutson is seeking equitable relief, Chewning, 35 F. Supp. 2d at 491. “He who

secks equity must do equity.” Ingram v. Kasey’s Assocs,, 340 8.C. 98, 107, 531 S.E.2d

287,291 (2000). A party is not entitled to equity if he has unclean hands. Id. at 107 n.2,
531 8.E.2d at 292 n.2.

If any party to this dispute is guilty of seeking to exploit non-disclosure, it is
Hutson himself. Hutson instigated this litigation by misrepresenting to Newton that all of
the property he purchased from TLC was subject to the lifetime campground
memberships. (Newton Brief, pp. 6-7; Exh. V excerpts: Hutson e-mails.) Newton’s E-
mail was responsive 1o and based on that assutnption: “Jf'you were ordered to develop

property that was subject to lifetime use rights, that probably should have been brought to
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the court’s attention.” (Newton E-mail, 4 15 (emphasis added).) Hutson did not deny
sending Newton those e-mails. Instead, he habitually quotes Newton’s E-mail without
any regard to the fact that its content is conditional upon misinformation supplied to
Newton from Hutson himself,

Hutson has repeatedly claimed that all of the land was deemed unmarketable
through the federal Class Action. (Init. Br. of Appellant filed Mar. 3, 2020, pp. 5, 11.)
Hutson have never provided any documentation to support that allegation. (See Newton
Brief, p. 23.)

When Newton drove to Manning to copy the court file from the Ejectment Action,
he discovered evidence of misrepresentations by Hutson against TLC in the case in which
Hutson claims he was defranded. TLC filed a Motion for Order Requiring Tenant to Pay
All Rent Due, or, in the alternative, for Appointment of a Receiver on or about F ebruary
16,2012. (A copy of that Motion and supporting Affidavit is attached as Exhibit LL.) In
that Motion, TLC requested the appointment of a receiver, in part, based upon Hutson’s
misrepresentation to TLC as to his true identity,

While negotiating the Lease Purchase Agreement, Hutson represented his surname
to TLC as “Hudson” to prevent TLC from obtaining Hutson’s background information.
(Exh. LL, p. Bates labeled EJIECT 000237.) After the transaction was executed, TLC
learned his true name and found from public records that Hutson has “a history of arrests,
criminal warrants, and public complaints related to his business practices.” (Id.) One of
TLC’s principals averred that from the public record search he learned that “Hutson had
been an interstate fugitive from Georgia, extradited from the State of Florida, and had

been involved in real estate or business transactions in Tennessee and Georgia for which
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the other parties had filed or posted complaints against his conduct.” (Id. at pp-
EJECT_000276, 99 12-13.)

Evidence TLC submitted to the court in the Ejectment Action—the court Hutson
claims TLC defrauded—indicates that Hutson entered into the lease-purchase transaction
under a false name to prevent TLC from learning about Hutson’s background. In this
action, Hutson set a trap for Newton by claiming that TLC wrongfully withheld from him
that all of the property was subject to the lifetime campground memberships—a claim he
has never been able to prove. Newton briefed a prior affidavit submitted by Hutson in
which he admitted he attempted to force the campground members out so he could build
on the property. (Newton Brief, p. 24.) Hutson had no answer in his Reply brief.

Hutson’s Emergency Motion evidences an attempt by Hutson to have his appeals
decided based upon his allegations alone without reference to the evidence. Hutson is in
no position to accuse Respondents of concealing evidence.

Because Hutson has unclean hands, he cannot assert a claim for fraud upon the
court. He has provided no basis for emergency relief. Hutson’s Emergency Motion
should also be denied because it lacks merit for all the reasons discussed above.

IV.  This appeal should be dismissed.

Hutson has refused to timely serve the Record on Appeal, which contains
numerous documents that support Respondents’ defenses in this appeal. Instead, he seeks
a de novo hearing in which only his allegations are considered. Hutson should be estopped
to assert fraudulent concealment by Respondents when he himself, through his Emergency
Motion, seeks to avoid disclosure of evidence to this Court of evidence favorable to

Respondents,
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Although courts are usually reluctant to dismiss a case on procedural grounds,
dismissal is warranted under the circumstances of this case. Appellant Hutson continues
to file motions with this Court, and to threaten filing such motions, that are frivolous,
false, and defamatory.

Hutson’s proposed “Emergency Motion™ demonstrates his intent to continue his
pattern of frivolous filings and abuse of the judicial system. On June 16, 2020, Hutson
accused Respondents of “misinforming the Court and Appeal Judges” and said
Respondents should be “removed from practicing law.” (Exh. MM: E-mail.} On June 22,
2020, Hutson threatened to file a frivolous lawsuit against current counsel for Penn-
America, Christian Stegmaier, despite the fact that Hutson knows Stegmaier had nothing
to do with any of the prior cases in this litigation. (Exh. NN: E-mail.) In that e-mail,
Hutson accused Stegmaier of conspiring with the undersigned and of “cheating against
me.” (Id.) He sent another missive in the same vein on July 6, 2020. (See Exh. OO: E-
mail.) In yet another e-mail dated July 8, 2020, Hutson threatens to slander Respondents
on the internet. (Exh. SS: E-mail.)

The documents contained in the Record on Appeal demonstrate that:

(a) Respondents (including Penn-America’s current counsel, Christian Stegmaier)
did not know of any proven or provable fraud upon any court;

(b) Respondents had no standing to file motions to set aside prior judgments
against Hutson; and

(¢) Respondents did not commit fraud against Hutson or this Court.
Hutson, as the Appellant, has the obligation to file and serve the Record on Appeal and to
prove the merits of his appeal from the documents contained therein. Hutson has no right
to demand a de novo hearing. Moreover, Hutson’s conduct is improper because the

judicial system is not a mechanism for harassment and slander,
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Magistrate Judge Baker chronicled a lengthy list of Hutson’s similar acts of
misconduct in the federal court proceeding. (Exh. A: Baker Order, pp. *5 to *7.) In that
Order, she did not recommend sanctions against Hutson because he had not yet been
warned. Id. at *8. However, District Judge David C. Norton subsequently imposed
sanctions against Hutson for continuing his pattern of frivolous and slanderous court

filings after the Baker Order was issued. Reed v. Big Water Resort, LLC, Civ. Action No.

2:14-cv-01583, 2017 WL 4480195 (D.S.C. filed Oct. 6, 2017.) Hutson’s continuation of
that pattern of misconduct in this case warrants dismissal.
CONCLUSION

Hutson’s Emergency Motion should be dismissed. Hutson is merely attempting
to circumvent the appellate process by making new allegations that he seeks to have heard
in the absence of the evidence marshalled against him.

Furthermore, Hutson’s appeal should be dismissed for lack of prosecution.
Hutson’s appeal is patently frivolous, as can be ascertained by the documents contained
in the Record on Appeal. Moreover, he has demonstrated a continuing pattern of abusing
the judicial system to harass and slander those who become involved in this litigation,

however innocently. For all these reasons, this appeal be dismissed.

Respectfully submitted,

s/Timothy J. Newton
Timothy J. Newton, pro se
P.G. Box 6648

Columbia, SC 29260
(803) 782-4100

Columbia, SC
July 8, 2020
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Recd v. Big Water Resort, LLC, Not Reported in Fod. Supp. (2016)

2016 WL 7435620

2016 WL 72435620
Only the Westlaw citation is currently available.
United States District Court, D,
South Caralina, Charleston Division.

William REED, Nonna Reed, Bonnie
Youmans, Jane Yates, Phillip Caulder, all
individually and for the benefit and on behalf
of all others similurly situated, Plaintiffs,
LY
BIG WATER RESORT, 11.C: TLC Holdings,
LLC: Richard Clark; James Thigpen; Jim my
“Steve™ Lovell; and Ocowe, |, LC, Deferdants.
TL.C Haldings, LLC; Richard Clark:
James Thigpen; Jimmy *Steve” Lovell;
and Qeoee, LLC, Third-Party Plaintiffs,

v
M.B. Hutsen a/k/a M.B.

Hudson, Third-Party Defendant.

C/A: 2114-1583-DON-MGR
|
Signed 04/05/2016

Attorneys and Law Firms

Brady Ryan Thornas, Christopher James Moore, Terry
Fdward Richardson, Jr. Richardson Patrick Westbrook
and Brickman. Barnweli, SC, Carl David Hitler, Harry
L. Goldberg, William 8. Padgel, Finkel Law Firm,
Columbia, SC, Brennan Tyler Brooks, Frank Gordon,
Millberg Gordon and Stewart, Ralvigh, NC, Luura
Elizaketh Paris, Matthew Thomas Hemingway, Curlock
Copeland Semler and Stair, R. Michacl Eihridge, Fthridge
Law Group LLC, Charleston. SC. for Plaintiffs/Third-
Party Defendant,

Carlyle Richardson Cromer. Turner Padget Graham and
Lancy. Myrtle Beach, SC, John Smith Wilkerson, 111,
Richard $. Dukes, Jr., Turner Padget Graham and Laney,
Morgan 8. Templeton, Wall Templeion and Haldrup,
Charleston, SC, Jon Rene Josey, R, Wayne Byrd, Turmer
Padget Graham and Laney, Florence, SC, for Defendants/
Third-Party Pluintiffs.

WESTLAW

zc sbed

REPORT AND RECOMMENDATION
OF MAGISTRATE JUDGF,

MARY GOHRDON BAKER.
MAGISTRATE JUDGE

UNITED STATES

*1 This matier is befare the Court upon various motions;
(3) & Motion for Sunctions filed by Big Water Resort
LLC, Richard Clark, Jimmy Lovell, Qcoee LLC. TLC
Holdings LLC, James Thigpen (Dki. Neo. 179y (b} u
Motion for Summary Judgment filed by Richard Clark.
Jimmy Lovell, Ocoec LLC, TLC Holdings [.L.C, James
Thigpen (Dkt. No. 183); and () a Motion for Summary
Judgment filed by M.B. Hutson afk/a M.B. Hudson (Dkt.
No, 228). Pursuant to the provisions of Tite 28, United
States Code, Section e36(bj)(1) and Local Rule 73.02(B)
(2)(c), D.S.C.. all pretrial matters in cases invokling pro
se litigants are referred to a United States Magistrate for
consideration. A hearing was held before the undecsigned
on March 16, 2016 at 10:00 a.m, ( See Dki. No. 257 Dxa.
No. 267.) For the reusons set forth herein, the undersigned
recommends denying Third-Party Plaintifts' Motion for
Sanctions (Dke. No. 179), granting Third-Party Pluintiffs'
Motion for Summary Judgment {Dki. No. 1833 and
denying Hutson's Motion for Summary Judgment (Dk1.
o, 228).

FACTUAL BACKGROUND

PlaintifTs are all purchasers of memberships in the clab
known as “Big Water Resori.” fSee generally Am,
Compl.) The crux of the dispute between Plaintiils and
Defendunts centers upon whether Plaintis memberships
in the Big Water Resort, LLC entitled Plaintiffs to the
use of a private. members-only resort, or whether that
resort could be opened to the public. Plaintiffs contend
that they purchased memberships in 1 privale. members-
only resort. (See generully Am. Compl.) Defendants, on
the other hand, contend that the membership agreements
“do nol promise exchusivity[.] and uny evidence to the
contrary is inadmissible uoder the parol evidence rule
and undar the terms of the merger clause contained in
the agrecment.” (Dkt. No, 88 at 13) This partion of
the dispute has been settled, and on Februaey 1, 2016,
Judge Norton entered an Order granting the Muotion for
Preliminary Approval of the Setternent, (See TXk1, No.
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Reed v. Big Water Resort, LLC, Not Reported in Fed, Supp. (201§)

2016 WL 7435620

248: see advo Dk No. 242} Ancillary disputes are before
the Caurt loday,

Detendunts/Third-Parly Plaintiffs ! iled o Third-Party
Complaint against Third-Party Defendant M, B, Hutson
K/a M.B. Hudson ¢herginafer “Hutson"). Third-Party
Plaintifis allege that their third-party complaint “arises
from . Hwson's failure 1o operate the RBiz Water
Resort campground in a manner beneficial to the
members.” (Dke. No, 72 ¢ 133.) Third-Panty Plajntiffs
allege that in December of 2010, they sold their
membership interests in Big Water Resort, LLC 1o
Huison, “muking Hutson the sole member of that
LLE " (% 34.) According 1o Third-Puriy Plaintiffs, the
sale price was $500,000, “of whick $499.990 was payuble
under a promissery note exccuted by Hutson in favor
of " Third-Party PlaintilVs Clark, Lovell, and Thigpen.
(f.) Third-Party PlaintilYs forther allege that in December
of 2010, they “catered into a lease-purchase agrecmaent
with . Hutson,” under which Third-Party Plaintifs
“ugreed to sell ceriain property to Hutson,” including
the land on which the Big Water Resort campground
was located. (fd % 135) Third-Party Plaintitss allege that
Hutson “defaulted on both the promissory note and the
lease-purchasc agreement.™ (4 %136

*2 Third-Parly Plintills allcge that in December of
2011, they instituted an action ugainst Hutson in state
vourt “for breach of the lease-purchase agreement, secking
damages and ejectment.” (/. § 137.) Third-Party Plaintit¥s
further allege ax follows:

In March 2012, the parties 10 the
lease-- purchase agreement entered
o a Settlement  Agreement.
The terms of the Settlement
Agreement  imposed miny duties
on Thied-Party Defendant Hutson,
including the duty 10 make certain
improvements to the campground
properly and the duty to make
carlain payments to Third-Party
PlaintilT  TLC  Holdings, 1LC,
The  Senlement Agreement was
approved by aconsent order in April
a2

WELT| Al

¢¢  =bed

(id. 5 138 Third-Party Plaintifis allege that Hutson
defavkted under the March 2012 Settlement Agrecmoent
and way notified of such default in February of 2013 bur
did not cure the detauks. (24 4« 139-40.) Third-Party
Plaintiffs assert that they fited an affidavit of default
in December of 2013, and in respanse, lwtson filed 2
“motion 1o set aside the affidavit of default and a molion
for a temporary restraining order.” (Id. ¥ 141.) Third-
Party PlaintilYs further allege, inter alic.

144. In an Order dated March 20, 2013, Judge James
declined to set aside the alfidavit of default or issuc i
preliminary injunction and ruled that the March 2012
Scttlement Agreement and April 2012 Consent Order
should be enforced. Specifically, he ordered that the
lease purchase agreement was terminated and thae
Third-Party Defendunt Hutson was required to vacate
the property.

145. Third-Parly Defendant Mutson vacated the
property in April 2014, at which time Third-Party
Maintitls Clark, Lovelt, and Thigpen were able to
resume control and operation of the Big Water Resort
camperound.

(fd 17 14445 )

Third-Party Plaintiffs allege a cause of action for eyuitable
indemnity against Hutson, (¥ 4% 146-150.) Third-Panty
Plaintiffs allege that Huison has “exposed Third-Party
Plaintiffs o potential Lability™ by “his alleged wronglul
acls” and that they “have incutred. and may continie
lo incur, expenses necessary Lo proteci their imterest in
defending the elaims brought by the members of the Big
Witer Resort campground.” Jd 4% 197, 150.) Third-
Party Plaintiffs allege that Hutson s solely responsible
for the acts that have allegedly harmed the members that
composc the class in the underblying action” and that they
“huve no fault and did not join in Third-Party Defendant
Hutson®s allegedly wrongful scts.” (/d * 149.) Acconding
to Third-Party Plaintills, the relaticnship between them
and Hutson “is such that an obligation in equity exists on
Third-Party Defendant Hutson 10 indemnify Third-Party
Plaintills.” (/4 T 148.)

Hutson answered the third-party complaint and filed
counterclaim against Third-Party Plaintiils. {See Dkt, No,
75.) Hutson allcges that in December of 2019, he “becanw
aware of the Big Water Resory through a eonversation

XB4 dH WV8E0lL 0202 60 177

PrE900¥dO8L0ZHIASYD - SYI1d NOWWOD - ONYTHOIM - Wd 85:€ 08 ABW 610Z - 3114 ATIVOINOYL D313



Reed v. Big Water Resort, LLC, Not Reported in Fed, Supp. {2016

2016 WL 7435620

with & realtor ..., who stated that the resort was for sale
as a campground and for other uses.” (Dke. No. 75 .
313 Hutson alleges that after various discussions with
the reaiwr and Third-Party Ptaintiffs, he met with Clark
and Lovell in Chattanooga. (4 ¢, 52-54.) According to
Hutson, Clark and Lovell told Hutson, iater alia, that if
Hutson purchased 1hree tracts of land, he “would ako
be required o purchase the rights to approximately 700
exmting club memberships.” (/d 9§ 34.) Hutsom allcges
that when he asked Clark and Lovell how much profit or
loss the campground was experiencing, “[t)heir response
way that it wus nol making u profit yet but had much
potential.” (4. € 55.) Hutson further alleges,

*3 At or about the end of
December, 2010 the Third-Party
Defendunt agreed 10 purchase the
rights 10 the club memberships
and the option to purchase all
the tracts of real property and
Third-Party Defendant moved onta
the  property.  Prior to  these
transactions Third-Party Defendunt
tald the Third-Party Plaintiff that
he inteaded to develop the property
for sale 10 the public and the
Third-Party  Plintifls wnderstood
this and never indicated to Third-
Party Defendant that he would
be prohibited from doing so by
virtue of any of the terms of
the club membership agreemonts or
atherwise,

(i % 56.)

Hutsan alleges that wien he moved onto the property.
he discovered there was only approximately $5,000 in
the club’s checking account, and that oser the next
few weeks, he determined “that there was not likely
gnough income 1o properly operate and maintain the
campground.” (£ * 57.) Hutson asserts he “had na choice
but o dismiss™ most of the campground’s employees
and cut back on various other expenses “becuuse of
lack of moncy and income from the campground resorl
operation.” (&L ¥ 358,) Approximately two months after
moving onto the property “upd discovering the |
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situation,” Hutson “realiaed a1 that time that the
FeSOr was a4 seasonal busingss,™ somcthing Third-Party
Plaintit¥s “never dischwsed”™ 1o H uison. {fd 9 61.) Hutson
alleges he told Clark that “there was no business from
the club members and that the resort was essentiaily
dead.” (#4 9 61} Hutson statcs that Clark suggested
raising club members' fees, which FHutson did. (47 49
62-66.) Hutson further alleges that Clark 10ld Hutson Uhut
Third-Party Pliotifls “did not want 1o be responsible
for the obligntions o the cluss members. and 1hat
perhups if [Hutson] raised the membership foes drastically
then members would be encouraged o drop their
memberships.” (14 9 64.) Hutson alleges that Clark ajso
tald him “that if the members dropped their nemberships
it would provide un opportunity for {Hutson] 1o seck
husiness from the general public as opposed to only the
club members und chat it would lessen the potential of
a cluss-action lawsuil against TLC Holdings, LLC and
its owners.” (L4 % 65.) According to Hutson, when he
raised fees, "members began to drop their memberships
and threatened to file a class-action lawsuit, stating thu
they thought they had been scammed and that their
memberships had become worthless,” (I ¥ 66.)

Hutson alieges that prior to his involvement in the
Big Water Resort, Third-Party Plaintifis “were allowing
membeirs of the public to rent campsites. despite [the fact]
that the club membership agreements arguably created a
private €lub resort exclusive o the club’s members.”™ (£, L
70.) Hutson further atleges, inier afia,

71 Eventuully, by the end of 2013, Third-Pariy
Defendant realized that TLC Holdings, LLC and its
owners intended 1o usc him as a sapegoat. Onee the
Third-Party PlaintitTs coflected miilions of dallurs from
the lifetime club members the Third-Party Plaimifvs
immediately began to quietly market 1he property for
sale through realtor Susan Stroman. Susan Stroman has
subsequently told Third-Party Defendant that she was
instructed by the Third-Party Plaintiffs not to list the
property for sule, but to instead .. quictly and privately
help them find buyer,

72. Unbeknownsi to Third-Pariy Defendant. the Third-
Purty Plaintiffs placed him in an imposstble situation
which prevented him fram successfully purchasing the
lund and developing a subdivision in he middle of
the campsites, despite that Third-Party Plaintifts were
fully wware, prior to eriering into the . transactions
with Third-Party Defendant, that this was Third-Pany
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Defendant’s plan and teason for enwering into the
transuctions with Third-Pariy Plaintitfs.

*4 73, Third-Party Plaintifis intentionally misled and
failed to disclose vital information to Third-Parey
Defendint, including but not limited to the facts that
Third-Party Plaintins had previously promised the
benefits of cluh membership including the exclusive
right to enjoy the club land and properly Lo club
members for two lifetimes into the luture, that Big
Water Resort was losing approxmately $250,000 per
year and had insufficient reserves or income for proper
matntenance of the resort club, that the boval suthoritics
had imposed a sewer moratorium on the subject tracts
of land, und that the Big Water Resort was subject 1o
exorbitant charges by the Black River Electric utilicy
company,

4. Third-Party Plaintiffs ack nowledged (o Third-Party
Defendant, after they had entered into the transactions
with Third-Party Defendant for the purchase of the
rights to the club memberships and the lease-puechase
agreeneent for the land, and alter entering into the ..
settlement agreement with Third-Party Defendant, that
Third-Party Plaintiffs' real reason for enlering into
these transactions with Third-Party Delendant was fto]
distunce themselves froms the club members and avoid

the covenant of good fith and fair dvaling: negligence,
recklessness, wilfulness and wantonness; and defamation,
(Dkt. No. 75 at 15-18 of 19.)

BISCUSSION

As noled above, three motions are pending before the
Court: (a) Third-Party Plaintiffs' Motion for Sanctions
{(Dkt. No. 1719); (b) Third-Party Plaintils’ Motion for
Summary Judgment (Dkt, No. 183); and (<} Third-Purty
Defendant’s Motion for Summury Judgnment (Dkt. No.

228). The undersigned uddresses the motions in tarn.

A. Motion for Sanctivas (DKt Neo. 179)
I the Motion or Sanctions, Third-Party Plaintiffs seck
sanclions against Hutson. (See generaliy Dy, No. 179-1.)
Third-Party Plaintifls state, inrer atiy,

Throughowt the course of this
litigation. Third-Barly Defendant
Hutson has cngaged in a pattern
of behavior designed to harass
and unduly burden Third-Party
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u potential class-action luwsuit against Third-Party Plaintiffs snd which has made a
Plointills, mockery of the judicial system.
He has also anempted to extort
(Dkt. No. 75 a1 4§ 71-74.) a settlement  from  Third-Party
Plaintiffs on numerous occasions
Hutson alleges that “(bjecause of the wrongful acts by threatening them with criminal
and omissions” of Third-Party Plaintiffs, he “became prosecution. This behavior has
financially destitule und was forced 1o file for Chapter manitested itself peimarily through
HI bankruptey.” (/4. % 76.) Hutsen asserts he “became Third-Party Defendunt’s flings with
i a state of duress and sulfered mental anguish becsuse this Court und his communications
of this sitvation.” (fd) Hutson alleges that Third-Pasty with  counsel  for Third-Party
Plaintifls “have falsely told thicd -purtics, verbally and in Plaintifis,

writing, that the failure of Third-Party Defendant's ability

to suecessfully operate and maintain the Big Water Resori

was Third-Pariy Defendant’s fault, defaming him and (Bki. No. 179-1 at 2 of 15)) Third-Party Plaintitfs kst
damuging his reputation.” (#f % 77.) Hutson vontends a litany of actions taken by Hutson that they contend
that Third-Party Plaintiff's “were fully uware that Big warrant sunctions. (See DKL No. 179-] at 3-15 of 15; sev
Water Resort, L1.C was totally insolvent and financially 0 Dki. Ne. 179-2: Dkt. No. 179-3: Dkt No. 179.5-
vulnerable prior 10 contructing” with him, (f£ ¥ 78.) DIk1. No. 179-6: Dkt. No, 179-7: Dk, Neo. 179-8; Dkt. No.
Hutson lists the following causes of action against Third- 179.9; Dk1, No. 179-10: Dkt. No. 1 78.11; DKt. No. 179-1 ra
Party Pluintilfs: broach of contrua: breach oF contract  Pkp, No. 179-13; Dkt. No. 179-14; DK1. No. 179-15; Dk,
accompanied by fraud; fraud and fravd in the induccment;  No. 179-16; D1 No. 179-17; Dke. No. 179.|R; Dkt. No.
negligent misreprescntation; constructive fraud; breachof 17919 Dt No. 179-20; Dk No. 179-21: Dke. No,
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179-23; Dkr. No. 17%.27; D&t No. 179-28; Dki. No.
179-29; k. No. 179-30.)

*§ Rule 11iby of the +ederal Ruley of Civil Procedure
provides ag lotlows:

() Representations to the Court.By presenting 1o the
courl a pleading, written motion, or other paper

whether by signing, filing, submitting, or |ater
advocating it .an attarney or unrepresented party
certifics that (o the best of the person’s knowledge,
mforntation, and belief, formed afier an inquiry
reasonable under the circumstances:

(1) it s not being presented for any improper
purpose, such as to harass, cause unaceessury delay,
or needlessly increase the cost of litiggavion:

(2) the claims, defenses. and other legal contentions
are warranted by existing law or by a nonfrivolous
argument for extending. modifying, or reversing
existing law or for establishing new law:

(3) the factual contentions have evidentiary support
or, if specifically so identified, will kkely have
evidentiary support alter a reasonable opportunity
for lurther investigation or discovery; and

(4) the denials of factual contentions ure warranted
on the evidence or, if specifically so identified, are
reasonably bused on beliel or 4 lack of information,

FED.R.CIV. P. {1(b).

Thizd-Party Phaintiffs present evidence of the following in
support of their motion for sunctions:

* In an email dared March 25, 2015 10 Attoroneys Byrd
aru! Wilkerson, Hutson stated that it was his “civic
duty to report snd provide cvidence to the claims
department” of Auto Owners Insurance, letting the
insurance company know “that TLC's members are up
o more no good.” (Dkt. No. 179-2.) Hutson asserted
TLC is “[tjrying 1o defraud more victims." (4d) He
“[rlespectfully” inquired, “How can someone file an
insunince claim for something they plotted and ptanned
and fimally got caught?” (/4)

* Hutson has frequently filed motions in this cuse with
“ne supporting exhihits™ and no "supporting factual
information or legal suthority,” (See Dkt No. 179.]
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at 2) Third-Party Plaintiffs point 1o his May §, 2015
mation asking the court to “sct aside™ his Jeposition in
his bankruptey case. (See Dkt. No. 112.)

* On June 29, 2015, Hutson filed 3 Motion "o be
Allowed 1o Use Tape Revordings Found During Jury

Trial.” (Dkt. No. 138.)7 Third-Party Plaimtiffs ussert
this motion was “an attempt ... to circumvent this
Court’s Order campelling him to respond to Third.
Party Plaintifts’ first set of requests for production by
May 24, which he did not comply with.” (Dkt. No.
179-1 at 4.) During his 2014 deposition, Hutson stated
that he had not recorded anybody in the room (which
included Clark): in this motion, however, he usserts he
was able Lo Gnda 201 1 recordin g he made of Clark. { Sev
Dkt. No. 138: Dki. No. 179-5 a1 10, 13 of 14.)

* On July 5, 2015, Hutson sent an emait to Mr. Wilkerson
stating that if they were not able (o settle, {lutson
“planfs] to quickly move in some new directions to get
Justice and restitution regarding [his} case that will soon
o in another dircction plus the civil with [sic) alsc
remain.” (Dkt. No. 179-6.) Third-Party PlaintifTs usseri
this is a “thinly-veiled threat at instituting, crininal
prosceution of Third-Party PlaintilVs.” (Dk1. No. 179-1
at s

“6 +On July 11, 2015, Hutson emaiied a copy of a draft
compliaint against Turner Padget Graham & Lanecy to
Altorneys Byrd, Wilkerson, and Cremer. {Dki. No.
179-7; Dkt. No. 179.8.) The email itself was blank other
than the subject line of “Revised Federal ¢ omplaint
final drafi.” (Dkt. No. 179-7) In the draft complaint,
Hutson complained about his treatment when deposed
by Attorney Byrd at Turner Pudget's office. (Dkt. No,
179-8.) 1 lutson akso accused Turner Padget of. fueer aia,
"unprofessional behavior™ and violuting the “SC Har
Assacintion’s Code of Conduct.” (Dkt, No. 179-8 ut 2
of 2.)

Onc day fater, on July 12, 2015, Huison emailed
Attorneys Byrd, Wilkerson, and Cromer with an
updated drafi of the complaint against Turner Padget.
(Dki. No. 1799 Dkt No. 0. In the email,
Hutson told Wilkerson that the drart complaint “will
be filed this coming Wed. and alko an additional
motion requestfing] that your law firm be burred
from representing the {Tass Action/TLC Holdings/
Third Party Defendunt MB Hutson based on multiple
conflicts of interest,”™ (D1, No. 179-9.) Hutson also told
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Wilkersan that he “believe]s) that [Wilkerson's] clients matian on or about August 3, 2013, and withdrew it on

will so0n need ceiminal atiorneys,” ({d) L the updated or about December 3, 2015, {Dkt. No. 162; Dkt. No,
draft, Hutson continued to accuse Turmer Padget 211

atterneys of “cthics and civil rights violations.” {Dkt.
No. 179-10 at 3 of 4) The draft complaint had a "o *7 * On or about July 31, 2005, Hutson fild a

fine to the “State Bar Association of South Carolina,™ document entitled “Third-Party Defendun Shows To
though it is unclear whether the draft complaint was in Honorable Court How TLC Committed Felony Then
fact forwarded 10 the Bar, (/] a1 4 ol 4) by Deception According to Federal Law.”™ (Dkt. No.

161.) In that fiking, Hutson “prays” that the Coun
* One day later. on July 13, 2015, Hutson eimuiled “immediately turn this entire schemie into a Firsl Class
Wilkerson and 1old Wilkerson that he was prepared to WHITE COLLAR FELONY CRIME case, huving all
pay the filing fee and file the complaint againsi Turner three TLC owners arrested angd charged with FELONY
Padget. (Dkt. No. 179-11.) Hutson staed, inter afia, ) THLFT BY DECEPTION and prosceuted. " (Dkt,
have prepared 1he necessary paper work for the South No. 16| at 2 of 2,)
Carolina Stste Rar and will attach all necessary exhibits
and other documents including depositions regarding On July 31, 2015, Huson vinailed Byrd, Wilkerson,

your firm’s involvement.... | honestly cun't see how the Cromer. Padget, Thomus, and P erry. iDkt. No.179-20.)
State Bar Association will aflow or support your firm The email is blank other than the subject line,
being involved wnder these clear circumstiances.” {Dki. which states, “WAYNE Byed.” (4} The document
No. 179-11.) he attached 10 that email was entitled “The Supreme
Court of South Carolina Oflice of Disciplinary Coumnsel

* On July 29, 2015, Hutsen emailed Wilkerson, Byrd, Has Opened Investigation into TLC Hoddings, LL(™s
and Cromer; the subject fine was "Motion 10 cansider Defense Team & CEO, Wayne Byrd Regarding 1his

criminal first.” (Dkt. No, 179:14.) Hutson attached a Cuse. Thus Third Party

Defendant Asks that the
draft motion entitled "Motion Asking the Honorable

Turner Padget Defense Team for TLC Holdings, LLC

Court to Priaritize the [ssue of Criminal Felany Theft B: Barred Based on Various, Potentially Scricus,
Over the Civil Issues Involving Certitication.” {Dkr. Conflicts.” (Dkt. No. 179-21.) Hutsom filed that
No. 179-15) It docs not appear this motion was ever document on or about August 7, 2015, {Dkt. No. 16%.)

filed with the court. Hutsen asserted therein that Byrd is “in such blutant

disregard of ethical and professional behavior that he
is now under nvestigation by the Supreme Court of
South Carolina’s Disiplinary Coungel pertaining to
this case.” (Dk1. No. 163.)

* Onorabout July 29, 2015, Huson fited a movion entitled
“Third-Party Defendant’s Motion Citing Reasons lor
the Piercing of Any Veil that Owners of TLC Haoldings,
LLC Do and Could Hide Behind, and a Formul Plea for
the lmmediate Investigation of Criminal Wrongdoings  + [n an email duted August 4. 2015 10 Byrd. Wilkerson,
by TLC HoMings, LLC.. e1 4l. 10 Be Made by This Padget, Thomas, Harper, and Perry, Hutson stated that
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Honorable Court ro the Approprinte Investigative he planned 1o file suit in the South Caruolina Court of
Deparimients of the United States.™ (Dkt. No. 160} Common Peas _regarding casc number 1 lcp-14602,”
This motion was withdrawn on or about December 3, asking that the “case number and ralings be dr epped.
2015, (Dkt, No. 313, reversed or over-lurned on the grounds of fraud, thel,

deceptian, and entrapment.” (Dk1. No. 179-23)
On July 30, 2015, Hutson emailed Byrd, Wilkerson,

Cromer, Padget, Thomas, and Perry. (Dkt.No.179.18,)  * OnSeptember 1, 2015, Hutson einailed By rd. Wilkerson,

The email was blank other than 1he subject line. Cromer. Thomas, and Padget: the email was blank
which stated "Wayne Byrd Conspiracy.” (Jd.) A draft except for the subject line of “Ammended [sic] filing
motion was atlached: that drafl motion was entitled, S15.7 \DKL No. 179-27) Huson attached a draf
“Third-Party Defendant’s Motioy Regarding Third motion 0 his email: the draft motion was entithed
Patties Defense Auorney Wayne Byrd Showing « "Motion Citing Fetony Theft by Deception Commiued

Conspiring Rolle] (0 Protect Their Clients Felony Theft by TLC' Holings, LLC Owners.” (Dikt, No. 179-28.)
By Deveption.” tDki. No. 179-19.) Hutson fited this Hutson thercin asserted that the Third-Party Plaintiffs
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vivlated South Carolina Cade Scetion 16-13-260, {Dku.
No. 179-28.) Hutson filed this motion on or abour
September 9, 20135 and withdrew it on December 3,
YOS (kL. No. 186: Dk, No, 213.)

* On Seplember 2, 2015, 1 utson emailed Byrd, Wilkerson,
Cromer, Padget, und Thomas. (Dkt. No. 179-29)) The
email was blank except for (he subject line, which
stated “ORIGINAL Federal Header TLC" Dk,
No. 179-29.) Hutson attached & draft motion entitled
“Third-Paryy Dcfendant’s Motion Quilining Reasons
for AN Pending Motions (o Be Heard in Court Before
the lonozahle Judge Baker.” (Dkt. No. 179-30.)
Ahlthough Hutson did not mame this individug] by
name, presumably he wag describing Byed when Hutson
said, “Thied Party Plaintitrs Counsel (CEQ) is shrewd,
couniving, involyed, land] entwined with his clients in
fraudulent and dishonest actions....” {(DkL. No. 179-30)

Hutson Gilked this dovument on Sepiember 9, 20) 5, (2kr.
No. 185.)

*8 The instant Motion for Sanctions was filed on
Scptember Y, 2015, (See Dkt. No. 179.) As noted above,
Rule 18 “specifies thae attorneys and pro se plaintiffs
must signe pleadings, motions or uther papers filed with
the court™ and that such a sighature “constitutes y
certification that {1} the paper is not being presented
Tor any ‘improper purpose,” (2) legal contentions therein
are ‘warranted,’ (3) allegations have evidentiary suppori,
and (4} denials of allegations are warranted on the
evidence.” Johuson 1 1 yeloleane, 368 Supp. 2d 529, 532
tED. Ya. 2005). "The purpose of Rule 11 is o deter
conduct that frusirates the Jusl, speedy, and inexpensive
determination of civil aciions,” Larentoni- Lopes v 8.
Tidewter Opportvnity Crr., 968 F. Supp. 1075, 0738
IE.D. Va, 1997, Although pro se pleadings are held 10
less stringent standards thas Formal pleadings drafted by
lawyers, sey Heanes v Kernor, W04 U S, 5919723 Rule
1} sanctions cun still be Appropriate against an individual
tespite his or her pro se status. See Havmon v. (' Koofi, 149
F.R.D. 114, HéF 12, v, 1991,

In the case suh jindice. Hutson has accused Turner Padget’s
attorneys of a vatiety of nefarious actions, though j
does appear Hutson ultimately withdrew ihe motions
accusing Turner Padget of criminal activities, (See Dkt
No. W9 Dk, No. 213, Despire being previously old that
motions pertaini 0@ to trial (such as 1o exclude o idence)
are premature, Hutson continued to file such moticns,
(See, e.g. Dkt. No. 145; Dke. No. 260.) In addition, he re-
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filed the motion pertaining to his deposition that Judge
Marchant previously denied. (See DL No, 255, see alva
Dkt No. 121.)

Given Hutsons Pro se status, the fact that he Withdrew
many ohjectionable filings prior to Third-Purt ¥ Plaintifts'
filing the Motion for Sanctions, the fact that Hutson
had not been previously warned that he was in violation
of Rule 11, and the fact that Hutson will no longer
be proceeding Fro se if the District Judge adopis
the undecsigned’s recommendation as 1o Third-Pariy
Plaimiffs” Motion for Sumniary Judgment (Dk| No.

183),% the undersigned recommends denying Third-Pury v
Plaintify' Motion for Sunctions (Dkt. No. 179). Sve
Pizzuto v. Smith, Civ. A, No. 5:12.Cv.149, 2014 w1
1648269, at *IS (ND. w_ va. Apr. 23, 2014), adopted
at 2014 WL 2155039 (N.D.W. Va. May 22, 20)14)
("Courts that haye imposed sanctions #gainst pro se
parties frequently attach impoctance 1o the fact that the
party had already been placed on aotice that she was
viose to violating Rule 11"} sup alse Sharp v. Town
of Kitty Hawk. N.C, Civ. A. No. 211.ev-13-8BR, 2011
WL 5520433, a¢ 2 {(EDN.C. Nowv. 14, 2011 (“White
PlaintifT's complaint i his Ction was largely factually
and legally duplicative of the one she filed in her earlier
action here, such repetition does nat rise 1o a bevel violative
of “an objective standard of reasonablencss’ worthy of
Rule 11 sanctions. Nor is it indicative of the bud faith
and vexatious behavior nocessary to invoke the courd's
inherent power 10 sanction.™),

B. Motion for Summary Judpment (Dkt, No, 183)
Third-Party Plaintiffs scek sSummary judgment as to ajl
of Hutson's counterclajms against them, Third-Puriy
Plaintifts contend they are entitled 10 summery judgment
“on Hutson's Countercluims because the Counterclaims
are barred by the doctrine of res fidicara.” (Dkt. No, 183-)
alL 7 Smcil'ically. Third-Pany PlaintifTs assert Hutson's
clims sgainst them “are barred by res judivarn due to
the Settlement Agreement which was incorporated into
Judge James' 2012 Consent Order,” (Dk1. No. [83.] at
9.} As explained below, many of the claims Hutson rajses
in the case suh Judice are the identical claims he raised
in the state coury case of TLC Holdings, £1.¢ + AMB
Hidsur alkiu M B. Hutson, Civ. A, N, 201-CP. 14602
(hercinafter the “State Court Case™); the parties to thar
action settled it and entered INto 4 releuase, For the TeUsons
sel forth below, the undersigned recommends concluding
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Hutson’s clnims for breach of contract: breach of contract
aceompanied by fraud; frawd and fraud inthe induceiment;
negligent misrepresentation; constructive fraud; breach
of the covenant of goud faith and fair dealing, and
negligenee, recklessness, wilfulness and wantonmess ure
harred by the relesse he executed in settling the state court
action. The undersigned further recommends concluding
that Hutsons claim for defamation fails usamatterof law.
Accardingly. Third-Party Plaintis' Metion for Summury
JudgmentiDke. No. 183) should be granted.

*® Before wiming Lo the legal analysis, the undersigned
will review the allcgations, the settlement, and the Orders
issued in the State Court Case.

L. The Allegatiops in the State Court Cave (201 1-

CP-14-602)
The case sub judice is not the first civil action betwezn
the parties; TLC filed suit ugainst Hutson in the State
Court Case. The 2012 Consent Onder 10 which Third-
Parly Plaintiffs refer was issued in the State Court C'ase,
Most of the allegations Hutson makes against Third-Party
Plaintiffs in the case sub jiclice are the same allegations he
mude against them in the State Court Case,

ln the State Court Cuse, Hutson filed a counterclaim
against TLC Holdings, LLC and n Third-Party Complaint
against Clark, Lovell, and Thigpen. (See Dke. No. 183-5.)
Hutson raised the Third-Party Plaintifly knowledge (and
fuilure to disclose) -and Hutson's lack of knowlcdge—
that the South Carelina Public Health and Envi ronmental
Control "had imposed a moratorium on the property thut
prevented the property from tying into public water and
sewerservices.” (Dkt, No, 183-5 at g% 42-44: ¢ S8.) Hutson
alse raised therein Third-Party Plajntifts' knowledge that
Hutson intended to develop condominiumis and other
residential structures and Failure 10 disclose that “there
Was no sewer capacity at that time,” (&d %% 37-48.) He also
alleged as follows:

49. Pursuant 0 the contract. Hutson caused a ke
examination 10 be made of the premises and found
that {TLC Holdings, LLC] was involved in Ltigation
affecting the premises. The Sellers in the coniract
disclosed the exisience of that hitigation, but set forth
a Covenant, Consent and Agreemient that included
language that said “Seller covenanls, Consents anxd
agrees that these uctions shall be dismissed or otherwise
addressad on of before clusing of the ¢ntire premises, so
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that said pending legal action shall in no way encumber
the property or hinder such closing.™ To date, those
actions are still pending and Hutson has been unubte to
proceed 1o purchase the property,

(fd. % 49.) He also alleged that Third-Party Plaintifis
interfered  with his development of the property;
specifically, Hutson alleges therein that Third-Party
PlaintifTs notified Clarendon County Council of the
pending litigation in order 1o “delay and hinder ..
[Hutson] fram further performance pursuant wo the Lease
Purchuse Agrecical™ (44 % 85) He also alleged that
Third-Party Pluinriths “deliberately and maliously tfook]
Steps (o try to canse (him] to fail ac this project in order
for them to recover same with the value of the project
cahanced through (his] efforis.” (£ % 82.) Hutson lurther
asserted thercin that he should be given an equitable
interest in the property for his improvements. {See id W,
55-56.)

2. The Orders in the State Court Case
The Settkinent Agreement to which Third-Parly Plaintifls
point was signed by Hutson on March 30, 2012, (Ser
Dkt No. 183-6 at 10 of 10.) The Scttlement Agrecment
purports to be between Hutson and TLC Holdings, [.1.C.
{See Dke. No. 183-6 at 1 of 10.} However, it also provides
as follows:

2. This Settlement Agreement shall
be incorporated into a Consent
Order  (the  “Consent Order™)
entered in the  above-reflerenced
case (the “Litigation™), Although
Richard U. Clark, Jimmy $. 1.ovell
and James C. Thigpen are parties
o this Settlement Agreement by
virtwe of being parties to the {Lease
Purchase] Agreement. and are
named as Third Pany Defendants
in the Litigation, they huve not
been served with the pleadings in
the Litigation and shall nol be
deemed to have appeared in (he
Litigation by their execution of
this Settlement Agreement. Thix
Settlement  Agreement  shall e
bimling upon all of the uadgrsigned
partics even though Richard U,
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Clark., Jimmy S. Lovell and James Scction 23, the “Release,” provides as follows:

C. Thigpen bave not appeared in the
Litigation und are not parties to the
Consent Order,

*10 Dkt No. 1836 at 1-2 of 103 The Settlement
Agreement lurther provides. tter afiu,

4. Pursuant ta the Consent Order,
in the event that Mr. Hutson fails
to comnly with the terms of the
Settlement Agreement, unless such
failure is a direct and proximare
result of TLC s Fatlure to perfonm an
action expressly required of it in this
Settlement Agreement, time being
of the essence. then the PlaindfT is
entitled to the following immediute
reliel, withowt further notice of the
court or notice o Defendant or
his attorney: (a) termination of the
[Lease Purchase] Agreement, (b)
cancelation [sicf of the lis pendens
filed by Hudson in this action, (c)
immediate vacation of the Property
by Mr. Hudson excep for his
persanal residence, which shall be
vacated within 15 days, cnforceable
by the Charendon County Sherili:
and {d) the provisions of Section
23 shall be effective. Prior 1o any
such default by Hudson hereunder,
the parties acknowledge that the
Lease remaoins in full force and
ctloct in accordance with its terms,
as modified by this Setdement
Agreement, and during the Primary
Term (as may be extended as
provided herein), Hulson shall have
full possession of the Property in
aeeordance with, and subject to. the
terms of the Lease as modified by
this Serdement Agreement.

23, As a material consideration
of this Seulement Agreement. in
the event of the termination of
the [Lease Purchase] Agreement
pursuant to Seclion 4 above as a
result of Hudson|'s] breach hercof,
then automatically and without
further uction of the parties. as
of the dute of swb termination
(the “Termination Date™), Hudson
shall be decaed to have released,
forever discharged and promised
never to sue TLC, Richard U, Clark,
Jimmy 8. Lovell, and James C.
Thigpen, and their respective agents,
atlormeys, insurdnce <ompanies,
pareat companies,  subsidiaries,
affiliates, predecessars, successors,
or assigns (together, the “TLC
Parties™), from any and all
injurics, personal or  property,
known or unknown, causes of
action, demunds, warranty cluims,
damages, suits at law or in equity,
of whatsoever kind and nature, or
because of any malter or thing
done, omitted or sulfered 10 be
done. by the TLC Parties, prior
10 and including the Tennination
Date. on account of alt injuries
and damages, including attorneys'
fees and litigation expenscs, arising
from the Lease or the relationship
between Hudson, on the one hand,
and TLC. Richurd U, Clark, Jimmy
5. Lovell, and James C. Thigpen, on
the other hand, and any causes of
action, known or unknown, relating
10 the Lease, including any and all
claims alleged, or which conld have
been alleged, in the Litigation.
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On April 12, 2012, Judge Jumes issued a Consent
Order thal approved the Sertbement Agreement and
incorporated the Scithement Agreement into the Conseat
Order by reference, (See generalfy Dk, No. 183-7; see
ate DKL No. 183-7 at 2 of 7.) In an Order duted March
20, 2014, Judge James addressed varivus motions in the
State Court Case, including Hutson's Motion 10 Set
Aside Atlidavit of Default and Motion for Temporary
Restraining Order. (See generally Dk, No. 183-8; sev
alse Dkt. No. 183.8 at 3 of 12.) Judge Jomes found
that Hutson had breached several provisions of the
Settlement Agreement. including, inver atia, fuiling to puay
the arrearage prior to December 31, 2012 (Dkt. No, 183-8
at6 of 12.) Judge Jamwes' Order further stated,

*11 10. Pursuant Lo the express terms of the Consent

Order, effective upon the filing of the Affidavit of
Default in this action on December El, 2003, Plaintiflf
was entitled to have the following immediate relief,
without further order of the Court or notice o
Defendant or his counsel of record: (a) {ermination
of the Lease Purchuse Agreement, (b) cancellation
of the Lis Pendens [filed by Delendant in this case],
{c) immediate vacation of the Property by Defendant
except for his personal residence thereon, which shall be
vacated within fifteen (15) days; and (d) the provisivns
of Section 23 shall be effective.” Consent Order at T2

. Therefore, the Lease Purchase Agreement was
terminated, according o its lerms as modified by
the Settlement Agreement and Consent Order, as
of December 11, 2013 {ihe “Termination Date™),
and Hulson was required to vacale the Property
immediately, except only for his personal residence
therzon, which he was required to vacate within fifteen
(15] days {i.e., Decomber 26, 201 k13

(Dkt, No. 183-8 at 11 of 12.) That order Further provides,

[3]t s hereby;

FURTHER ORDERED, that the Settlement
Agreement and Consenl Order are 10 be enforced
according to thor terms.

FURTHFER ORDERLD. thar, in canjumeiion with
enforeing the Cuonsent Order according o its terms,
pursuant W Paragraph 2 of the Consent Order, upon the
Nling of the AMdavit of Defawlt on Dacemnber 11, 2011,

WESTI Aw
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Plaintif¥ was and is eptitled o, and is hereby awarded.
the following immcdiste refief, without the necd for
further Order of this Court:

{4} The Lease Purchase Agreement was doemed
automatically terminated and of no further force or
effect: [and]

{b) The lis pendens filed by Defendant against
the Property was deemad dutomatically cancelled.
wrminated of record, and of no further force or etfect. .

FURTHFR ORDERED, that pursuant (o the Consent
Order, Defendant is deemed 1o have granted the TLC
Release w the TLC parties. as set forth more Fully in
Seution 23 of the Sertlement Agreement,

(Dkt. No. 183-8at | 1-120f 12))

3, Release

Hutson’s cluims for breach of contract; breach of cont ruct
dccompanied by fraud; fraud and fraud in the inducement:
negligent misrcpresentation; constructive fraud: breach
of the covenamt of good faith and fair dealing; and
ncgligence, recklessness, wilfulness and wantonness are
barred by the release he entered in se¢ttling the State
Court Case. Asin Bawers v, Depuetment of Transpartation,
30 5.C 149, 60 S.F.2d 543 (CL App. 2004), Lhe
Settlement Agreement in the case sub Judice is a contract.
Bowers, 360 S.C.ar 153, 600 S.F2d 55 see alw
Hyvmaur v Ford Mator Co., 142 1. Supp. M 735 (D.S.C.
2001). fn Bowers, the South Carolinz Court of Appeals
upheld dismissal of two suils ugainst the Department of
Transportation. coneluding that the releases executed by
two drivers in an accident rekeased the Department of
Transportation. The court noted that the release wis a
contract and that since the release “urambiguousty sets
forth the contracting parties' intent, (the court is) baund
by that clearly expressed intent Without resort to esttinsic
evidence.” Howers. 360 8.0, a1 153, 600 S. 2.2 ut 545, The
court further stated,
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The rerms of the Release do not evince an intent 1o limit
Hs scope w uny specificatly identified parties. Rather,
the Releuse is general and all cncompassing in its seopi,
It clearly states that the Appellants released the tort-
feasar “and all other persons, firms or corporations
hisble, or who might be claimed 10 be liable.” This
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langaage is a vlear, explicit. amd unequivocal indication
of the parties’ intent that af claims arising from
the accident-now and in the Tature-are barred under
the terms of the Release. Had Appellants intended a
contrary result and desired to limit the operation of the
Release 1o numed persons only, the terms of the Release
could huve been eusily tailored to that end. We are
constrained by the plain, unambigucus language of the
Release to find that Appellants’ claims against SCDOT
falt within the terms of the Relense.

M2 A abt 134, 600 S.F.2d at 345-36.

Turning to the case sub judice, the Release paragraph
23 of the Scttlement Agreement - unequivocally provides
that if the Lease Purchase Agreement s tenminated as
a result of Hutson's breach, Hutson “shall be deensed
to have released. forcver discharged and promised never
10 swe” Third-Purty Plaintiffs for "any and all injuries,
personal or property. known or unknown, causes of
action, demands, warranty claims, dumnages, suits al law
or in equity, of whatsoever kind und nature, or because
of any matter or thing dunc, omitted or suliered 10 be
done™ by Third-Party Pluintiffs, “prior to and including™
December L1, 2013, (Dkt. No. 183-6 at 6-7 of 10: see also
Dke. No. 183-8 at 11 of 12.) This Release is cut and dry

Huison has clearly released Third-Party Phaintifts from
liubility for actions they took for actions they failed to
take) prior to December 11, 2013,

A cantract cun be sel aside lor fruud, see Firsr Equity fuv,
Corp. v. United Serv. Corp. of Auderson, 299 8.C. 491,
497, 336 SE2d 245, 249 (1989) (“As a general rule, a
defrauded party 1o a contract has u choice of rentedics: he
may rescind the contract and recover what he has paid, or
he may affirm the contract and recover damages.™), and
Hutson asserts he has been defrauded. However, huving
reviewed dll of Huison's allegations and assertions, the
undersigned concludes  for the reasons set forth below:
that this Settlement Agreement and Release canmor be sel
aside due 1o fraud.

In arguing that the Settlement Agreement and Kelease
should be set aside due 1o fmuud, Hutson refers 1o the
January 2000 meeting minutes as well as the ~2015
depositeons.” (IDkt. No, 192: sev also Dk, No. 200-1 «
%-1 of 28.) Huison asserls the minutes of the Tanuary
208 meeting reveal the “severe oplions™ TLC was
“considerfing) to rid themselves of the BWR campground
And its members,” (Dt No. 200 at 3 of 7,) Although
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Hutson refers to “2015 depositions,” the anky depusition
transcript he attached 1o his filings opposiog the Motian
for Summary Judgment were transcripts from [ovell's
deposition taken on February 16, 2011, (See Dkt No.
200-1 av 15-16, 21 of 28.)

In his Supplemental Response in Opposition. Hutson
contends that TLC knew—-as of April 2003—that sewer
service was needed o support [urther development at
the Big Water Resort and that such service was not
available until the water treatment plant in Manning was
enlarged. Dki. No. 200 at 1 of 7.} Hutson stales, “TI.C
LoMings, 1.L.C and its ewners were Fully awuare of this
scrious long term problem as it prevented ANY developer
from getting uany of the necessary bocal governmental
approvils to develop at thal location.” (/4 at 2 of 7,)
According to Hutson, TLC™s owners “knew 1hat water
and sewer as an essential component for Lhe Buyer
signing.” and they also knew that “water and sewer WAS
NOT AYAILABLE." (Dkt. No. 200 at 4 of 7.)

Te support his claim for “FELONY THEFT RY
DECEPTION.” Hutson asserts that although TLC “was
not EVER with clear title to close, they continued to
collect hundreds of thousands of dollars from [Hutson] for
a ‘right to purchase.” ™ (k1. No. 200 a1 5 of 7.) He states,
“Is it not theft by deception to then add mandatory cash
requirements toraling hundreds of chousands of dollars
for the "Right to Purchase’-- even if they could be credited
toward closing  since the Selker had NO INTENTION 1o
close?” {Dkt. No. 200 aL 2 of 7.) Hutson paints o TLC's
admission that “they had financially subsidized™ the Big
Waler Resort “just to keep the gates open.™ (Dki. No. 200
at 2ol 7)

*13 Huwtson asserts that TLC knew  as owtlined in s
January 2009 minutes - that the membership agreements
“creatfed] un-marketable title for home louns.” (Dkr, No.

202 a1 1 of 2; se¢ alse DKL No, 202-1«15 Aceording 10
Hutson, TLC found several buvers “who wanted 1o by
and develop the property into a condo subdivision,” but
these developers “found that TI.C Holdings, LLC could
not get marketable tide.” (Dkt. No. 200 at 2-3 of 7.)
Hutson notes that Community Resource Bank had a “very
large tier on all of the property for approximutely (wo
years,” and each time Hutson asked Clark “if the title
was how clearin order for Third Pary Defendant to start
making plans to acquire purchase contracts from potential
Buyers 10 move toward closing.” “[njever onee did the
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Seller or any of its agents inform the Buyer[ ) that clear
title had been resolved.” (Dkt. No. 200 at 4 of 1.3 Hutson
contends he was required to close within 24 months, but
he was “rapped and unable 10 ¢lose™ because of the Bens
on the property. (Jd )

*14 Hutson asserts 1 hird-Party Plaintil¥s “intentionally
held back and misrepresented critical information (ex.:
sewer ...) and the sixty year abligation 10 family members
for an exclusive right 1o use all properly covered by the
contract and improvements thereon.” (Dki. No. 200 at §
of 7.} Hutson contends he had seven months under the
contract w “repuve all private roads, parking Jots and
recreational vehicle (R V) parking spaces on the Premises,™
but it wasimpossible todo sowithin seven months because
“the municipalitics would not ApProve any permanent
asphalt roads” unless he was able to address the sewer
issues. (DK, No, 200 ut 5 of 1)

According to Hutson, Third-Party Plaintifs never had
any plan to “actuully sell” the property but that instead
their “plan was 10 stage it so they could re-call the
property.” (DKI, No., 200 at 6 of 1) He asserts that
Third-Party PlaintilYs knew—"as far back 25 Janu ary 16,
2009" - - that they could not sell real estate that was leused
for an cxtended period of time. (DKt No. 200 at 6 of
1) Huison claims “theft™ in that he “was not offered
nor given™ an * ‘equitable interest’ for accomphishments
during [his) tenure on-site, which was appraised at over
one million dollars ... WITHOUT the impact of the
restaurant.” [Dkt, No, 200 at 6 of 7)

As to conteactual interference, Mutson asserts that
Attorney Thomus Harper, who was representing TIC,
“contractually interfered, on behalf of TLC Holdings,
ELC .. by contacting government approval agencies 1o
slow down [Hutson's] progress in acquiring approvals
for the development project,” negatively impacting his
“ability to ¢lose within the contract’s 24 months.” |Dk1.
No. 20 at 6 of 7.)

Hutson asks this Court to “set aside puragraph 23 [of
the Setllement Agreement) for it was designed 1o be a
fraudulent buffer providing protection to TLC Holdings,
LLC and it's [sic] awners 1o carry oul the criminal
acts,” (DKt Ko, 192 a1 3 of 1)

Hutson’s ¢laima for breach of contract: breach of contrac

aceompanied by fraud; fravd and fravd iu the inducement;
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negligent misrepresentation: constructive fraud; breach
of the covenamt of good faith and fair dealing: and
negligence, recklessness, wilfulness and witnfonness all
arise out of the Lease Purchase Agreement and Hutson's
dealings with TLC, Thigpen, Losell, and Clark in
purchasing the Big Water Resort. The Release plainly
releases all claims against Thied-Party Plaintif)s for claims
that arose on December 11, 2013 or before, {S¢e DEL, No.
183-8atllof 12y

Hutson has not alleged fraud that ook place after
December 11, 2013, and there is accordingly no basis

to s8l aside the Release.® Most of the circumstances
to which he now points (with the exception of his
claim for defamation, discussed below) were raised in
his counterciuim and third-party claim in the state court
action, so he clearly had notice of these circumstanoes at
the time he entered into the Settlement Agreement and
Release. All of Hutson's clairns pertaining Lo fraud relate
to the ariginal transaction, not the Release. In other words,
Hutson cannot set aside the Release because te has nor
made any showing that fraud induced him 1o enter into
the Release, See Hlonse v. Aiken Crtv. Nat'l Bank, 936
F. Supp, 1284, 1291-92 (DS.C. 1996} (granting motion
to dismiss-—treated as motion lor summary judgment-—
without prejudice w here “[t]Jhe only issue before this Court
is whether the release signed as a result of thal previoms
settfemient is invalid because of fruud, misrepresentution
or like circumstances. Plaintiffs have failed to provideany
evidence, other than their own conctusory allegations, that
they were induced to enter into this release because of
fraud or misrepresentation.”); see afso {tapkins v. Fidelity
Fus. Co., 240 S.C. 230, {23 8.5, 2d 468 (1962},

*15 Moreover, 10 establish fraud, Hutson would have (10
prove the following elements:

(1)u represemation; (2) itsTalsity; (3)
its materiality; (4) either knowledge
of its Falsity or reckless disregard of
its truth or falsity: (3) intent that
the represemation be acted upan; [6)
the hearer’s ignorance of its fulsiny;
(7} the hearer’s relivnce on jts voch;
{8) the hearer’s right 10 rely thereon:
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and {9 the hearer™s consequent and
proximate injury.

Armstrong v, Colline, 3665.0°. 204, 2 18-19, 621 S.E.2d 368,
3151 App. X005} (quoting Regivns Bak v. Schrranch,
ISAS.C 648,672,582 8 F . 2d 432, 444 .45 (<1 App. 2003)).
Although Hutson frequently contends he was def| riided,
he has not clearly alleged the ekements of raud. For
esample, # s nat clear upon whut representation or
wepresentutions he asserts he relied, nor is it clear such
representation was false or that he had the right to rely on
such representationds). ’

Although Hutson repeatedly asserts Iraud, none of his
asseriians of (raud pertain 1o the Release, He is therefore
is not entitled 10 set aside the Release, See Hose, 956
F. Supp. ut 1290-92; see also Hopkins, 240 S.C. 230,
125 S.F.2d 468. Third-Parly Plaintffs are entithed to
sammary judgment on the following claims Hutson makes
against them: breach of comtract; breuch of contract
accompanied by fraud; fraud and fraud in the inducement;
neghigent misrepresentation; constructive fraud; breach
of the covenant of good faith and fair dealing; and
pegligence, recklessness, willulness and wantonness.

Hutson's claim for defamation requires a o ightly difterent
analysis, as the cvents giving rise to this claim oocyrred
afier exceution of the Settlemcnt Agreement and Retease.
Atthe hearing. Mr, Hutson claritied that the only hasis for
his defamation claim is the April 3, 2014 letter from 1 LC
Lo “Members of the Big Walter Resort Campground.” (See
Dkt. No. 77-17.) That letter provides, in relevant patrt,

Over the course of the past three (3) vears. Mr. Hutson
breached his obligations under the [Lease Purchase]
Agreement in numerous respects. Those breaches began
Just months after he took over the property. For
cxample, he failed to puy rents he owed w TIC
Holings, LLC, and 1axes owing  Clarendon County
that were his responsibility under the Agreement. He
failed to pave or repave the roads as required by
the Agreement, which would have been a benefit to
everyong il the campground. Attimes, he failed 10 carry
insurance that was necessary (o protect the property
and the club {that] operated on it, TL.C Holdings,
LLC has been forced to make rax payments and
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insurgnce payments ta protect the property that were
Mr. Hutson’s responsibility under the Ageoement,

Beginning in 201), TLC Holdings has endesvored to
enforce the obligations of Mr. Hutson wilh regard
lo the campground. As a result of Mr, Hutson's
breaches, TLC Holdings, LLC sued him in state court
back in 2011. Mr. Hutson has vigorously resisted
TLC Holdings' efforts 1o enforce his obligations, After
protracted litigation in the stute court, when TLC
holdings was finally on the verge of suceess in evicling
Mr. Hutson from the propecty. Mr. Hutson then filed
for bankruptcy on January 8th of this year, delaying
for a few more months TLC Holdings' revovery of the
property. For all these months thae Mr. Hutson has
resisted TLC Holdings' efforts 1o recover the property,
he has continued the breaches of the Agreemwni that
have hurt TLC Holdings, LLC, and the club members
who have used the property.

e ..

As a result of TLC Holdings' successes in the stute
court and bankruptcy court, TLC Holdings, 1.1.C is
now finally in control of the campground property for
the first time since December, 2010, Much has changed
over those three yeurs, and it appears that much work
is needed.

Unfortunately. because the records recovered by TI.C
Holdings, LLC from Mr. Hutson are incomplele in
some respects, we ask that you provide to us vour
understanding of your current status with regard to
your membership agreement with Big Water Resort....

We understand that this protracied litigation may have
confused or frustrated vou. In certainly has us ...

(Dkr. No. 77-17.)

The undersigned  recornmends granting  summary
Judgment as to Hutson's claim for defamation, “The
tort of defamation allows a plaintilf 10 recover for
injury (o her reputation as the result of the defendant’s
communication 1o others of a false message about the
plaantifl.™ Holtzschoiter v, Thomsun Newspapers, Ine., 332
S.C. 502, 508, 506 §.F.2d 497, 50| YR see alfon Purrivk
v. Affiven, X376 §.C, 0B, 321. 656 5.5.2d 382, 39 {(,
App. 2007) (A communication is defamutory it it tends
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e hurm the reputation ol another as to lower hint in the
estimation of the community or 10 deter third persons
from assoviuting with him. " (¢iting Holrzscheiter, 332 8.0
ut 33, 506 5. F 2 at SIX{Twal, )., concurring)i). As stated
in Parrisik,

To mecover for defamavion, 1he
plaintifi = must  establish by a
preponderance of the evidence,
that there was (1) a fulse
and defamatory statement by the
defendant concerning the plaintifY;
{2) an unprivileged communication;
(3) twult on the defendant’s part in
publishing the statement; and (4)
either actionability of the statement
icrespective of special barm or the
existence of special harm to the
plaintifl caused by the publication.

Parrish, 376 S0, a1 320, 656 S.E.2d at 38% icitations
omitted).

Hutson complained ut the hearing that TLC stated he
filed for bunkruptey but did not explain why he fled
for bankruptey. Because Hutson dfd file for bankrupiey,
however, TLC's stalement is true. and Hutson cannot
prevail on a claim of defamation for such a statement.
See Fountain v. First Reffusce Bunk, 398 8.C 434, 442.44.
T30 S.E.2d 305, 309-10 (20125, The same can be said
of the other statements contained in the April 3, 2014
letter. The better indicated thut Mre. Hutson “Failad 10 pay
rents he owed 1o TLC Holdings, LLC and tuxes owing
to Clarendon County. ™ (Dkt. No. 77-17.) The Settlement
Agreement in the State Courl Action - which Mr. Hutson
signed  indicated that Hotson was in arrearage 1o TLC
in the amount of $199,969.19. (See Dkt No. [R3-6 at
2 ot 10.) Mr. Hutson stated in his deposition that he ©
didn't have enough money to pay the taxes on the property
like [he] wus supposed 10.” (Hutson Dep. at 199; Dk,
No. 135.) As 10 the statément that Hutson fatled wo carry
insurance. there is undisputed evidence in the record that
Hutson did not always carry insurance. (See Clark Dep.
it 21.22; Dkt. No. 134.) Similurly, as to the statement in
the letter that Hutson fuiled 10 pave the roads, Hutsan
admitted that he did not pave the rouds. (Hutson Dep.
a1 80, 82 DKL No. 135) In the loier of April 3, 2014,
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TLC states thut Hutson “has continued the breaches of
the [Lease Purchase] Agreement. (Dki. No. 77-17) Of
course, that is exacly whut Judge James found in the
State Court Action in his Order dated March 20, 2014,
(Sce Dk1. No. 183-8; Dkt. No. 183.8 at 6 of 12,) Bacause
the undispited evidence reveals that the sttements of
which Hutson complains were. in fact, true, Third-Party
Plaintils are entitled 10 swnmany judgment asto Hutson's
clum against them for defamation.

C. Motion for Summary Judgment (D4, No. 228)
*17 Hutson sceks summary judgment as to Third-Party
Plaintifls’ claim against him for equitable indemnity. (See

Pkt No. 22&)8 As stated in Fermeer Cuaralina's, fne. v
Woudl/ Cluack Chipper Corp,, 336 S.C. 33, SIR S.E.2d 30}
{(C. App. 1999),

For a party to secover under a
theory of equitable indemnification,
three things must be proven; {{) the
indemnitor was lioble Tor causing
the PlaintitTs damages: {2) the
indemnites wasexonerated fromany
liabatity For those dampges: and (1)
the indenmitee suffered domages as
a result of the Plaintift™s claims
against it which were eventually
proven to be the fault of the
indemnitar.

Furmeer, 336 S.C. at 63, 513 SEM at 37 Suawd
another way, in order (or Third-Party Plaintit?s to recover
pucsuant e 4 theory of equitablke indemnification, Third-
Party Plaintiffs must prove that (1) Hutson “was lizble for
causing the Plaintfls dumages™; (2) Third-Party Pluintits
were "exoncrated from any liability for thase damages™;
and (3} Third-Party Plaiotilts suffered damages as a
result of the Plaintiff's claims against [them] which were
eventually proven to be the fault o Hutzon. See Ferapeor,
I365.C. a0 63, 518 5. 2d m 307,

In his wnitlen Filings, Hutsom assenis he js entitled to
summary yudgment on the claim for equitatle indemnity
because “Third Panly Plaintiffs were sued by the Cluss
due 1o broken promises and fruvdulent behaviors by
the Third Party Plaintiflfs in the vears prior 1o Third
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Reed v. Big Water Resorl, LLC, Not Reported in Fed. Supp. {201§)

2016 WL 7435620

Party Defendant’s arrival.” (DkL. No. 251 at 16 of 20.)
Hutson points to Judpe Norton's Order of February |1,
2016 o support his position that Third Burly Plaintift's
“conwverifed] the “clud’ 1o a public club and allowed
the public onto the property several years prior to
20117 (Dke, No. 251 a1 16 of 20,

At the hesring. Hutson argued that he is entitled 10
susnmary judgment as to Third-Party Plaintifls’ claim for
equitable indemnity because the Court can Find as 4 mukler
of law that TLC isat fault for the cireymstianees “that we
tind ourselves here in toduy.” Hutson asserted that TLOC
violated several South Carclina statutes by not recording
the membership agreements ar the “purported Jease”
between Big Water Resort and TLC ~which he vontends
is negligence per se, Hutson argued that negligenee per se
is fault and that, as u matier of law. TLC is at fault and
cannot prevail on its claim For equitable indemnnity.

The undersigned recammends denying Hulson's Motion
for Summacy Judgment (Dk.. No. 228) Hutson's
arguments aboul Third-Pariy Plaintifls’ faflure to record
—while interesting are red herrings. Even if TI.C
violated the South Carolina Code i lailing to record
the membership agreements and the lease between Big
Water and TLC, this failure did not cause the Pluimiffs
damages. See Stenetedge wt Lake Keowee Quarers’ Ass'n,
Ire. v. Clear View Constr., LEC, 413 S 615, 619,
623-26, 776 5.F.2d 426, 428, 412 (Ct. App. 201%) (nating
that the party seeking equitable indemnification (the
general coniractor Marick ) “cannot recover for equitable
indemnity” from Clear View (the subtontractor} i
[Murick) had any Fault in causing Stoneledge’s damages, "
where Stoncledge “brought this lawsuit seeking damages
tesulting from comstruction defects that allowed wirler
into the townhomes™ and "fjwo of the construction
defects allegad by Stonclkedpe related o the stonework
porformed by Clear Yiew™). The crux of Plaintiffs" claim
is that they were injured when the resort changed from
a private resort 10 a public resort. Simply put, whether
lease und the membership agreements were recorded had
nathing to do with changing the resort from a private
resort W a public reson. Whatever damages Hutson
contends he suffered due to the failure 1o record, it is clear
that the Pluieilfs sulferad no darnuges,

*18 To the extent Hutson araues that J udge Norton's
order of [ehruary 1. 2016 supports his position that g
was Third-Party Plaincifls who converied the club from

WFST) aw
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a privaw ¢lub to a public club. the undersigned finds no

such support therein. ® The portion of the Order 1o which
Huwison points provides.

The Defendants asserted numerous
defenses arguing among other things
that the conversion of the club to
a2 public club was not a breach of
contract und that the public was
allowed onto the property several
years prior o 2011 which would
render all claims time barred by the
slatute of limitations,

{Dkt. No. 248 at 3 of 10.) The fact that Defendants pled
the statute of limitations as a defense does mst nean
that they cannot also argue that Plaintifs damages were
caused by a third party, as inconsistent defenses may be
pleaded. See FED. R, CTV, P. BOAIIN (A party may state
43 many separate claims or defenses % it has, regardless of
consistency.” ). see afso Little v. Texaco, ine. VA5G 124 219,
220 (10th Cir. 1972) ("[A] defendant s at liberty to deny
and at the same lime advance an aftirmative defense.™).

Third-Party Plaintiffs contend that Hutson is the one
who opened Big Water Resort up to the public, therchy
causing Plaintiffs' damages, and Hutson contends Third-
Party Plaintiffs opened Big Water Resort to the public,
thereby causing Plaintif's' damages. Who in fact opened
the resort to the public.— ‘Third-Party Plaintitfs or 1utson

—is 4 classic Cactual dispute; 10 accordingly. Hutson's
Maotion for Suimmary Judgment as 1o the caim for
cquitable indemnity should be denied. See Soneledge, 413
SIC. at 626, 776 S.E.2d at 432 (“Marick CANROt rocover
for equitable indemnity if it had any fawlt in causing
Sioneledge’s damages. We have carefully examined the
record in this case, and we cannot Ay as a matter of
law Marick is at fault. Rather, we find the evidence is
conflicling. and viewing the evidence in the light most
favorable (o Marick, the record contains evidenve a
factfinder could reasonably find supports the conelusion
Marick was not ot faull. Because of this conflicting
evidence, the cquitable indemnity canse of action must
be remanded for x trigl. "y, Whike Thied-Party Plaintiffs
“cannol revover for equitable indemnity if they had any
fault in cansing Plaiguis' damages.” because the evidence
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Read v. Big Water Resort, LLC, Not Reported In Fed. Supp, {2016)
2016 WL 74355820

of who s at fault is conflicting, Hutson's motion should " Summar}v Judgmene {Dkt. I\’Ao. ISJ! be GRANTED,
be denied. See rf. at 626, 776 S.12.2d at 432 ot Thid-Party Defendant's Motion for S
) A " -L : Judgment (Dt No. 228) be DENIED.

IT IS SO RECOMMENDLD.
CONCLLSION

1% It is thercfore RECOMMENDED. for the All Citations

foregoing reasons, that Third-Party  Plainsiffs' Motion

for Sanclions (DXt No. 179} be DENIED. [t is further  Not Reported in Fed. Supp. X6 WL 7435620
RECOMMENDED that Third-Party Plaintifty' Motion

Footnotes

1 Third-Party £1aintiffs are TLC Holdings, LLC. Richard Clark. James Thigpen; Jimmy “Steve™ Lovelt; and Ocoes, LLC
{hereinafier *Third-Party Plaintiffs").

2 This molion was denied via text order on July 2. 2015. (Dt No. 145 )

3 To the extent Hutson attempts {o have criminal cha 'ges brought against Thgpen, Lovell, and/or Clark, ha cannt do s0in
he inslant civl action. See Saktler v Johnson, 857 F.2d 224, 227 (4th Cir, 1588} {rejecting argument that the plaintiff ‘had
an enforeeable right as a mamber of tha public at large and as a victim to have the defendants criminally prosecuted "
slaling, “There is . no such canstituticnal right....").

4 Hutson has counsel as to the claim against him ko equitable indemnity. {See Dikt. No. 253.) Counsel does not represent
Hutsan as o Hulsan's counterciaims against Third-Party Plaintiffs. (/d.)

;) Hutson knew about the membarship agreements at the time ha purchased tha Big Water Resort. (Ses Okt No. 266-1 at
7 of 35; s80 also Dkt. No. 288-1 at 31-34 of 35.) Renee Roark was Hutson's reallor in connection with the purchase of
Big Water Rasort (See Okt. No 266-1 a1 4-7 of 15.} On November 11. 2010. Ms. Roark emailed Mr. Coffey of Coffey
Chandler & Kent; that email stated, mter ala,

Attached is Susaa’s hfetime membership info. regarding Big Waler camp ground My buyer la concernad about the
“life time" memberships and the impact they can have on the future davelopment of the property In oiher
words. i1 your opinion, what is the easiest, legal way o terminate tha lifetime memberships of Big Water? v these
memberships have an impact on obtaining clear title for the property?
{Dkt No. 266-3 (emphasis added).) Al the hearing. Mr. Hutson stated, ‘I knew that there wera memberships, but | did
not know, and wes not ever tald that the memberships created defective title." On the one hand. Hutson stated at the
hearing that ha knew there were memberships but ‘was told that they were annual * and on the other hand, he stated that
he “asked Renee Roark if the ... lifetime membersiips woukd afiect the titlg.* Hutson complained at the hearing that he
never received an answer as to whather the lifetime memberships wouki have an impact on oblaining clear itle. He also
stated at the hearing that he bough! Big Water Resort without looking at the books or business records. Furthermore,
the Lease Purchase Agreement conlained the following provision:
Purchaser shall, within ninety (90) days afer the Effective Date, investigate Seller's tite to the Premizes and identify
any exceptions to tive which are not accoplable o Purchaser (any such excaption being referfed 1o herein as 2 *Titla
Exception’). Purchaser shafl wilhin ninaty {90) days after the Effective Dale provide Selier nofice of any such Tile
Exception. i Purchasar does not notify Seller in writing of Tile Exceptions within ninety (90} days after the Effective
Dale, then Purchaser shall be deemad to have accepled title to the Premises with ali exceptions and condibons,
(OkL No. 266-6 al 5 of 34.) The *Effective Date’ was in December of 2010, (See Dkt No 266-3 gt 1, 25.27 of 34 | Hulson
admitted at the heanng that he had sccess 10 the membership agreements within this ninoty day paried.
Mutson was also represented by an attorney—Andrew Tucker—in conjunction with his purchase of Big Water Resort
{See Dkt. No. 266-1 at 9-13 of 35 } Al his deposition, Hutson stated that approximately four or hve days sfter Christmas
of 2010, he and Tucker “actually started reading some of the mambarship agreements.” {Dkt No. 265-1 at 15 of 36)
Hutson eontinued,
And lo and behold, | cant ten yau why. [Tucker] never picked up on the fact thal I was obligated, according to you,
for B0 years for each one of thesa poople. Because if so. it wouig be—why—why bother 1o get a--3 sales conlract
and charge me $10-510.000 a month, when they know gaod and well that | can't develop, because I've got to keep
this place 35 a whola for 60 years?
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(Dkt No. 285-1 at 15.16 of 35) Hutson indicated that he and Tucker “sat at the table togelher and wenl over’ the
membership agreerments befare closing {Ckt No. 266-1 at 16 of 35 )
Al the hearing, Hutson argued he was "misied” via "six direct fraudulent paths” and submitted a document laying out
his arguments. (See Hutsan Ex. 3) The alleged misrepresentalions which according to Hutson, constitute fravd, ara
as foliows.:
(a) Big Water Resort has no known debt. when tha campground was operahng with an annual shortall:
{b} The financial reports hsted memberships as a “present net value™ of over $1 7 millien, when they “were in fact @
liabifity".
(€} 7] here wiare] no actions, svits, or procesdings, erithar at law or equity .. or lo the knowiedge of Sellers, threataned,”
where Third-Party Plaintif's were aware of the thwea! of suit by the individuats who purchased membership agreements;
{d}"[The] Seller represents, warrants and covenants to Purchaser’ thatseliar is “fijn compliance with all {aws, regulation
and orders applicable lo its business ' where Third-Party Plaintifs failed lo record the membership agreements
pursuant te South Caralina Code § 27-33-30°

(e} Third-Party Plaintiffs had 9lood and marketable litle” to all *praperties and assels." where Big Waler Resart *did
not own any real estate”. and
() Third-Party Praintiffs had “[glood and marketabla Litie* where {1) the sellers ‘agreed to owner finance the purchase ®
&s it "appeared fram their wilingness to owner finance thal they were confident in the value of the property and the
marketabilly of their title” and where (2) the sellors “agreed lo be pawd from the proceeds of the saie of condamini Lums
and lols,” as the salfers’ “willingness to accept a percantage gave confdence that they had good and marketzbls title
to the property.”
(Hutson's Ex. 3} All of these aliaged ‘iraudulent pathe’ arse oul of Hutsen's purchase of the Big waler Resort, they
da not partain to the Release.
For example. Hutsan indicates ha asked Lovall and Clark—"right before [he] bought' Big Water—how much money the
tampground was making, and Hutson admits they eaid none. (See Dkt No 135 at 28 83.84 of 328 ) He complaing,
however, that TLC “didn't bother to tell {him) it was lesing $300,000 a vear” (/d.)
From a reading of Hulson's motion. it is not entirely clear to the undarsigned whather Hulsan also seaks summary
judgmant as to his counterclaims against Third-Party Plaintiffs. {See Okt No. Z23.) To the exten! Hutson seaks summary
judgmaent as to his caunterclaims against Third-Party Plaintiffs, such a request should be denied because, as set farth
above. Hutson's counlerclaims against Third-FParty Plaintffs fail.
Hutson also assens that Third-Party Piainliffs “have agreed to pay damages/restitution o the Class Members because
they are Quilty of conlract violatiens for the exclusivity of use to the Class Members.” {Dkt Mo. 251 at 17 of 20.) However,
the Settiement Agreament contains no admission of liabiity {See Dkt No 218-1.)
The recorg conlains evidence that Big Waler Resont was opened to the putiic before Hutson ever arrived Cne of
the named Plaintiffs in this case—Bonnie Youmans—lesnfied at hey deposition that in 2008 or 2009, she noticed that
nonmembers were coming in off 1-95 and staying for just one night. she indicates these people ware nol al the resort for
a tour. (Youmans Dep 14-15, 20; Dkt. No. 91-§ }Ms. Youmans testified that she, along with Linda Hudson and Franges
McDanald, consvlted an aftorney in 2008 or 2009 about a possible class action. {Youmans Oep. 34-35, Dkt No. 91-9)
Of caurse, the record glso containg evidence that Hutsort was the ane who openad the resart to the public On or about
August 19, 2011, Hutson sent a Istter to the ‘Members”; that letter stated, infer alia {verbatim),
Regarding the 1ssue of taking in the public, please iet us clear this up The same as each member use to be (public
prior te becoming a member) other putsiders who express an inlerest ara being considered. The only difference is we
aMow perspective new members to visit our park under tnal membership which allows us the apponunity to observe
that patential member for longer yearty memberships. All new members witl and do pay more money for each wvisit
for campsites and cabin siles, Existing members will always pay far less The new system will help with the financial
growth of Big Water ang provide opportunity for Big Water to offer mare than ever. with your help and support...
(DKt No. 77-23 &t 1-2 of 2 ) Mulson teslified during his depoesition that Big Water began (o “lake Bvary persan that we
could coming in from the pubkc® about six maonths after his August 2011 letter {in other words, in sarly 2012). {Hulson
Dep. at 320-21. Dkt No. 126-7 ) Ha also testifed, howevar, that membars complained 1o him about public access g the
resort as early as five or six days afer ke armived there. (Hutsan Dep. 58-65, 88, 81, Oxt No. 135
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
)
COUNTY OF CLARENDON ) Civil Action No. 2015-CP-14-0615
VY
TLC Holdings, LLC, Richard Clark, and ) S R o
Jimmy S. Lovell, ) 3 2l
) = =9
Flulntiffs, ) ORDER GRANTING r &
v ) PLAINTIFFS' MOTIONFOR ., o
; ) SUMMARY JUDGMENTAST@S S ¢
M. B, Huison a/k/a M. B, Hudson, ) ~ DEFENDANT'S COUNTERCLAIMS 53
) g "n ["F
Defendant, ) o
)

This matter is before the Court upon the motion of Plaintiffs TLC Haldings, LLC,
Richard Clark, and Jimmy S. Lovell for summary judgmeat as to Defendant M. B. Hutson a/k/a
M. B, Hudson's counterclaims. For the reasons set forth below, the Court grants Plaintiffs’
molion.

BACKGROUND

This case arises from evcnts related to the Big Water Resort campground {“Big Water™),

which is located on the shores of Lake Marion in Clarendon County, South Carolina. Big Water

provides campsites, cabins, pools, clubhouse, beach access, boat launch/storage, etc. Big Water

b¥E900rdO8L0ZH#ISVD - SYITd NOWWOD - ANV IHOIY - Wd LS€ 0E ABW 610Z - AT 14 ATTY2INOHLI3T3

began operation in 2003 and memberships were sold from 2003 until sales activities ended in.
2010.

Prior to December 31, 2010, the three members of Big Water Resort, LLC," were Richard
Clark, Steve Lovell, and James Thigpen. Thigpen served as managing member until June 2008,
at which time Steve Lovell became the managing member. [n December 2010, Plaintiffs Clark

and Lowvell, aiong with Thigpen, sold thei membership interests in Big Water Resort, LLC to

' Big Water Resort, LLC was the entity that operated the campground.
1
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Defendant M. B. Hutson a/k/a M. B. Hudson, making Hutson the sole member of that LLC. The

sales price was $500,000, of which $499,990 was payabie under a promissory note (“Note™
executed by Hutson in favor of Clark, Lovell, and Thigpen. (Ex. A to Plaintiffs’ Memorandum

in Support of their Motion for Summary Judgment.) At the same time, TLC Holdings, LLC,

Clark, Lovell, and Thigpen entered into a lease—purchase agreement ("Lease—Purchase

Agreement") with Hutson, under which TLC Holdings, Clark, Lovell, and Thigpen agreed to sell

certain property to Hutson. (Ex. B to Plaintiffs’ Memorandum.) This property included the land

on which the Big Water Resort campground was located. Hutson also executed a pledge

agreement in favor of Clark, Lovell, and Thigpen as security for the transaction. (Ex. C to

Plaintiffs’ Memorandum, Pledge Agreement.) Hutson ultimately defaulted on both the Note and

the Lease~Purchase Agreement.

In December 2011, TLC Holdings, LLC instituted an action in Clarendon County Court

of Common Pleas against Hutson for breach of contract, seeking damages and ejectment. (Ex.D

to Plaintiffs’ Memorandum, State Court Summons and Complaint.) Hutson answered and

asserted several counterclaims against TLC Holdings and also filed a third-party complaint

against Clark, Lovell, and Thigpen. (Ex. E to Plaintiifs’ Memorandum, Hutson Answer and

Third-Party Complaint.) On March 30, 2012, the parties to the Lease~Purchase Agresment

PrE900rdO81L0Z#3ISVD - SYATd NOWWOD - ONVTHOIM - Wd LG:E 0€ ABIN 6102 - QT4 ATTVOINOWLOTTS

(TLC Holdings, LLC, Clark, Lovel], Thigpen, and Hutson) entered into a Settlement Agreement,

(Ex. F to Plaintiffs’ Memeorandum, Settlement Agreement.) The lerms of the Seitlement

Agreement imposed many duties on Hutson, including the duty to make certain improvements to

the campground Property and the duty to make certain payments to Plaintiff TLC Holdings,
LLC. The Settlement Agreement pravided, in part, that a breach by Hutson would terminate the

Lease—Purchase Agreement, would require Hutson 10 vacate the property, and wouid operate as a

: c0¢ 60 1T
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release by Hutson of any and all claims he had against Plaintiffs, whether or not alleged in that

lawsuit. /2, Hutson was tepresented by counsel in connection with the negotiation of the

settlement agreement. The Settloment Agreement was approved by, and incorporated into, a

consent order signed by the Honorable George C. James, Jr. in April 2012 (Ex. G to Plaintiffs’

Memorandum, Consent Order).?

By December 31, 2012, Hutson had breached the Settlement Agreement in numerous

respects, (Ex. H to Plaintiffs® Memorandum, Judge James' Order, p- 4) Counse| for Clark,
Lovell, and TLC Holdings notified Hutson in February 2013 that he was in default of the Lease—
Purchase Agreement and Settlement Agreement. (Ex. [ to Plaintiffs’ Memorandum, Feb. 2013
Default Letter.) Hutson did not cure the defaults. (Ex. H 10 PlaintifFs’ Memoarandum, p. 5.)

TLC Holdings, LLC sent Hutson another defaull letter in Decembes 2013, notifying him
that he had failed to cure the defaults outlined in the February 2013 default letter and that they
would proceed with filing an affidavit of default, (Ex. J to Plaintiffs* Memorandum, Dec, 2013
Default Letter,) TLC Holdings subsequently filed the affidavit of default, which was signed by
Clark. (Ex. K to Plaintiffs’ Memorandum, Affidavit of Default.) In response, Hutson filed 3

mation in Clarenden County Court of Common Pieas to sel aside the affidavit of default and a

motion for a temporary restraining order against TLC Holdings, LLC. (Ex. L to Plaintiffs’

PE9007dORL0ZHIASYD - SYIATd NOWWCOD - ANYTHOIY - Wd 1S'€ 08 ABW 6102 - 03114 ATIVIINOHLDITI

Memorandum, Motion to Set Aside Affidavit; Ex. M 10 Plaintiffs’ Memorandum, Motion for
TRO.) The court granted the temporary restraining order, which prevented TLC Holdings from

pursuing further proceedings arising from its issvance of an affidavit of default,

? Because Clark, Lovell, and Thigpen were not made parties to that action due to Hutson’s faiture
to serve them in that action, the Consent Drder was between only TLC Holdings, LLC and

Hutson. (Ex. G to Plaintiffs’ Memorandum, p, 2.) Clark, Lovell, and Thigpen were parties to
the Settlement Agreement, however.

3
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A hearing on these motions was held on January 8, 2014 before Judge Yames. During or
immediately prior to this hearing, which Hutson did not attend, Hutson filed a Chapter 11
bankruptcy petition, which automatically stayed the state coust proceedings. (Ex. H (o Plaintiffs’
Memorandum, p. 6.) In February 2014, the Bankruptcy Court granted relief to TLC Holdings,
LLC from the automatic stay so that Judge James could determine whether Hutson had any
interest in the property that is the subject of the Leuse~Purchase Agreement, as of the date of
filing the bankruprcy petition. {Ex. H (0 Plaintiffs’ Memorandum, p. 6.)

Aftera hearing on March 6, 2014, regarding these issues, Judge James issued an order on
March 20, 2014, in which he declined to set aside the affidavit of default or issue a preliminary
injunction and ruled that the March 2012 Seutlement Agreement and April 2012 Consent Order
should be enforced. (Ex. H to Plaintiffs’ Memorandum, pp. 8-9.) Specifically, he ordered that

the Lease-Purchase Agreement was terminated and that Hutson was required to vacale the
property. (Ex. H to Plaintiffs’ Memorandum, pp. 9-10.) Hutson vacated the property in late

March 2014,

In the midst of TLC Holdings® efforts to evict Hutson from the property, he made

numerous statements about Plaintiffs, which statements Plaintiffs allege are defamatory,

including mailing a postcard to hundreds of current and former campgiround members asserting
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that they, along with him, were victims of a scam perpetrated by Plaintiffs. These allegedly

defamatory statements led to the initiation of the instant case.
Following Hutson's allegedly defamatory Slaiements, a group of campground members
filed a putative class action in federal court against TLC Holdings, Richard Clark, J immy Lowvell,

and other parties,” alleging a variety of claims.! Those defendants then filed a third-party

! William Reed, et al. v, Big Water Resort, LLC, et al. {D.S.C. 2:14-cv-01583).
4
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complaint against Hutson, alleging a claim for equitable indemnity. In response, Hutson asserted
a variety of counterclaims, including breach of contract, fraud, misrepresentation, negligence,
and defamation. See Ex. 1, Hutson Answer & Counterclaims, Reed Case. TLC, Clark, Lowvell,
and the other third-party plaintiffs moved for summary judgment as to Hutson's counterclaims
on the basis that they were barred by the doctrine of res judicata, Magisirate Judge Mary
Gordon Baker agreed, finding that Huison had released his claims against the third-party
plaintiffs and that Hutson’s claims were precluded by Judge James® Order. (Ex. N to Plaintiffs’
Memorandum, Judge Baker’s Report and Recommendation.) District Judge David C. Norton
then issued an Order adopting Judge Baker’s R&R and granting third-party plaintiffs’ motion.
(Ex. O to Plaintiffs’ Memorandum, Judge Norton's Order,)
Returning focus to the instant case, Hutson, acling pro se, asserted counterclaims apainst
Plaintiffs. These counterclaims consist of the following:
- Fraud / Negligent Misrepresentation
. Defamation / Libel Per Se
. Breach of Contract / Breach of Contract Accompanied by a Fraudulent Act
. Violation of the South Carolina Untair Trade Practices Act
. Amalgamation / Alter Ego / Piercing the Corporate Veil
Plaintiffs then filed the motion at hand, asking this Court to grant their motion for summary
judgment on these claims.
LEGAL STANDARD

A trial court may properly grant summary judgment when “the pleadings, depositions,

‘TLC Holdings, Clark, Lovell, and the other defendants in that matter ultimately defeated the
plaintiffs’ attempts to certify a class and also succeeded in gemting certain causes of action

dismissed. The parties then reached a settlement agreement, which was approved by the district
coure,
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answers to interrogatories, and admissions on file, together with the affidavits, if any, show that
there Is no genuine issue as (o any material fact and that the moving party is entitled to a
judgment as a matter of law.” Rule 56(c), SCRCP. In determining whether any triable issues of
fact exist, the Court must view the evidence and all reasonable inferences that may be drawn
from the evidence In the light most favorable to the non-moving party. Simmons v. Tuomey
Regional Medical Center, 341 S.C. 32, 533 $.E.2d 312 (2000).

Once the party moving for summary judgment meets its initial burden of showing a lack
of genuine issve of material fact, the opponent cannot simply rest on mere allegations or denials
contained in the pleadings. Bravis v. Dunbar, 316 S.C. 263, 265, 449 5.E.2d 495, 496 (Ct. App.

1994). Rather, the nonmoving party must set forth or peint to specific facts showing that there is

4 genuine issue for trial, /d,

DISCUSSION

The doctrine of res judicata “bars subsequent actions by the same parties when the claims
arise out of the same transaction or occurrence that was the subject of 2 prior action between
those parties.” S.C. Pub, Interest Found, v. Greenville County, 401 8.C. 377, 385, 737 S.E.2d
502, 506 (Ct. App. 2012) (citation and internal quotation marks omitted). “Res judicata may be

applied if (1) the identities of the parties are the same as in the prior litigation, (2) the subject
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matter is the same as in the prior litigation, and (3) there was a prior adjudication of the issue by
a court of competent jurisdiction.” Catuwba Indian Nation v. South Carolina, 407 5.C. 526, 538,
756 S.E.2d 900, 907 (2014). “Under the doctrine of ras judicata, a litigant is barred from raising
any issues which were adjudicated in the former suit znd any issues which might have been
raised in the former suit.” Plum Creek Dev. Co. v. City of Conway, 334 S,C. 30, 34, 512 $.E.2d

106, 109 (1999) (ciiation and internal quotation marks omitted),
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As stated above, in December 2011, Plaintiff TLC Holdings, LLC instituted an action
against Hutson in this Court for breach of the Lease-Purchase Agreement and ejectment. Hutson
counterclaimed and filed a third-party complaint against Plaintiffs Clark and Lovell. Hutson
alleged that Plaintiffs “knew that dcfects existed in regard to the premises,” including that a
moratorium was imposed on the property for sewer installation and that there were large utility
bills outstanding. Ex. E to Plaintiffs’ Memorandum, Hutson Answer and Third-Party Complaint,
PP. 7, 13, 14.) Defendant Hutson further alleged that Plaintiffs “made misrepresentations . . , or
otherwise concealed relevant and material statements of facts regarding the condition,
usefuiness, and ability to develop the property.” fd. at 12. The parties in that case ultimately
entered into the Settlement Agreement, discussed supra, which includes the following
provisions:

This Scitlement Agreement shall be incorporated into a Consent Order (the
“Consent Order”) cniered in the above-referenced case (the “Litigation™).
Although Richard U. Clark, Jimmy $. Lovell and James C. Thigpen are parties to
this Settlement Agreement by -virtue of being parties to the [Lease—Purchase)
Agreement, and are named as Third Party Defendants in the Litigation, they have
not been served with pleadings in the Litigation and shall not be deemed to have
appeared in the Litigation by their execution of this Settlement Agreement. This
Settlement Agreement shall be binding upon all of the undersigned parties even
though Richard U. Clark, Jimmy S. Lovell and James C. Thigpen have not
appeared in the Litigation and are not parties to the Consent Order.

PPES00vdO810Z#ASYD - SYITd NOWWOD - ONVTHOIH - Wd LS°E 0F A8 6L.0Z - Q3 T4 ATIVOINOYLH3 13

Pursuant to the Consent Order, in the event that Hudson fails to comply with the
terms of this Settlement Agreement, unless such failure is a direct and proximate
result of TLC’s failure to perform an action expressly required of it in this
Settlement Agreement, time being of the essence, then the Plaintiff is entitled to
the following immediate relief, without Further order of the court or notice to
Defendant or his attorney: “(a) termination of the [Lease—Purchase] Agreement,
(b) cancelation of the lis pendens filed by Hudson in this action, {c) immediate
vacation of the Property by Hudson except for his personal residence, which shall
be vacated within 15 days, enforceable by the Clarendon County sheriff; and (d)
the provisions of Sectio hail be ive,
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STATE OF SOUTH CAROLINA )
b ) INTHE COURT OF COMMON PLEAS
COUNTY OF CLARENDON )
)
TLC Holdings, LLC, Richard Clark and Jimmy ) CASE NO.
Lovell
] Plaintiff ) 2015-CP-14-00615
) .
Y. ) MOTION AND ORDER INFORMATION
) FORM AND COVER SHEET
M.B. Hutson a/k/a M.B. Hudson, )
(] Defendant. )
Plaintiff’s Attorney: R. Wayne Byrd, Esquire Defendant’s Attorney: Timothy J, Newton, Esquire
Address: P.O. Box 2116, Myrtle Beach, SC 29578 Address: P.O. Box 6648, Columbia, SC 29260
Phone: 843-213-5500 Fax: 843-213-5620 plione: 803-7824100 fax: 803-782-4140
Email: whvrd@tumernad EeLEON e-mail: tnewio: i

| MOTION HEARING REQUESTED (attach written motion and complete SECTIONS T and )
_| FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
POSED ORDER/CONSENT ORDER (com te SECTIONS IT and
SECTION I1: Hearing Information
Naturs of Motion: Motion to Intervene
Estimated Time Needed: Court Reporter Neaded: [JvEs / BINO
SECTION II: Motlon/Order Type

X Written motion attached
(] Form Motion/Order
I hereby move for rslief or action by the court as set forth in the attached proposed order.
: January 19, 2018
Signature of Attornsy for | |Plaintiff/ Dafendant Date submitied
SECTION III: Motion Fee

CJ] PAID - AMOUNT:
[L]EXEMPT: [J Rule to Show Cause in Child or Spousal Stpport
(check reason)

] Domestic Abuse or Abuse and Neglect

| [ndigent Status  [] State Agency v. Indigent Party

| Sexually Violent Predator Act Post-Conviction Relief
Motion for Stay in Bankruptc
Motion for Publication Motion for Execution (Rule 69, SCRCP
Proposed order submitted at request of the court; or, -
reduced to writing from motion made in open court per judge’s instructions

Hd 22 Nvrai

Name of Court Reporter: .

JUDGE’S SECTION S
[ Motion Fee to be paid wpon filing of the attached R o v
order., JUDGE
[ Other:

CODE: __ __ Date:
CLERK'S VERIFICATION
Date Filed:

Collected by:

MOTTON FEE COLLECTED:
CONTESTED - AMOUNT DUE:

SCCA/233 (11-03)

¥ obed Xe4 dH WYEGOL 0202 60 1T



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CLARENDON CIVIL ACTION NO: 2015-CP-14-00615

TLC Holdings, LLC, Richard Clark, and :
Jimmy Lovell, NOTICE OF MOTION AND

MOTION TO INTERVENE BY
Plaintiff, | PENN-AMERICA INSURANCE COMPANY
FOR THE LIMITED PURPOSE OF
V5. SUBMITTING A SPECIAL VERDICT FORM

OR SPECIAL INTERROGATORIES
M.B. Hutson a/k/a M.B. Hudson,

Defendants, |

TO: ALL COUNSEL OF RECORD:

PLEASE TAKE NOTICE THAT pursuant to Rule 24(aX1), SCRCP, or, in the
alternative, pursuant to Rule 24(b)(2), SCRCP, Applicant, Penm-America Insurance Campany
(hereinafter Penn-Amcrica) hereby moves to intervane in this action for the limited purpose of
submitting a special verdict form or special interrogatories to the jury.

‘Penn-Americe is entitled to intervention as the commercial general linbility (*CGL")
insurer that issued a policy to BWR, Inc., whose principal is M.B. Hutson, as its rights may bo
affected by a disposition of this case on the merits, This motion is made on the following grounds:

l. BWR, Inc. is the named insured under a CQL policy (hereinafter “the Policy™)
issued by Penn-America. Policy number PAC7045167 went into effect on October 16, 2013. The
Policy was originally scheduled to remain in effect until October 16, 2014. However, it was
cancelled at the request of the finance company effective April 7, 2014. The policy limits ate
$1,000,000 per occurrence and $2,000,000 in the aggregate. A Copy of the Policy is attached.

2. With respect to the claims at issue, Coverage B of the Policy only covers claims for
“personal and advertisihg injury” caused by an offense that was committed during the policy
period. (Policy Form CG 0001,  1.B.1.b.)
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3, ' The Policy only covers claims for “personal and advertising injury” that were
caused by an offense arising out of the business of BWR, Inc. (Id)

4, Under the terms of the policy, Hutson is an insured only when acting on behalf of
BWR, Inc. (Id, at Section II — Who Is An Insured.)

5. The Policy contains endorsement $2041 (06/03), entitled “Limitation of Coverage
to Designated Classifications of Operations.” This endorsement limits coverage to only those
activities that are listed in the Classii_ication section in the Policy declarations. The activities listed
in the Classification section of the declarations all pertain to the operation of the Big Water Resort
campground.

6. The Policy excludes coverage for punitive damages. (Policy, endorsement S2002
(06/02)).

7. The Policy excludes coverage for “personal and advertising injury” by the insured
with knowiedge that the act would violate the rights of another and cause “personal and advertising
injury.” (Policy, 11.B.2.3.)

8. The Policy excludes coverage for “personal and ‘advestising injury” arising out of a
defamatory statement published by the insured with knowledge of its falsity. (Policy, {1.B.2.b.)

9. Penn-America is defending Hutson in this action under reservation of rights.

10.  Upon information and belief, the Plaintiffs in this matter have recently moved to
amend their Complaint and intend to present evidence of an alleged defamatory statement by
Hutson that was published to the internet on May 19, 2014,

11, Coverage does not exist for damages awarded .for the alleged defamatory statement
made on May 19, 2014, This offense did not occur during the policy period because the policy
was cancolled effective April 7, 2014. It does not appear to arlse out of the business of BWR, Ing.

or to have been made by Hutson in his capacity as a principel or agent of BWR, Inc. ‘This alleged

2
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statement does not appear to arise out of any activity listed in the Policy declarations under the
Classification section since Hutson was evicted from the property in late March or early April
2014 at the latest. To the extent damages are awarded against Hutson for the internet posting made
on May 19, 2014, they are not damages to which the Policy applies, and they are therefore not
covered, -

12, Any damages awarded in this action for “personal and advertising injury” caused
by Hutsen with knowledge his actions violated the rights of the Plaintiffs or for defamatory
statements made by Hutson with knowledge of their falsity are not covered.

13.  Any punitive damages are awarded against Hutson are not covered.

14,  The contractual terms of the Policies and South Carolina law require an allocation
between covered and non-covered damages.

15,  Penn-America contends that this allocation does not involve relitigating the issue
of damages; it is rather a determinstion of the amount of covered daﬁagu under the contractual
terms of the Policy and Soluth Carolina law based upon a review of the evidence submitted at trial
in this action. Nevertheless, the Supreme Court of South Carolina has recently heid in dicra that

this contractual allocation of covered damages may not be made in a separate coverage action.
Harleysville

[, 2017 WL 105021, Op. No, 27698 (S.C.
Sup. Ct. filed Jan. 11, 2017) (Shearouse Adv. Sh. No. 2 at 21, 36 n.11). |

16.  The court did not clarify this helding in its final opinion. Harleysville Group Ins,
v. Heritage Cmties, Inc.. ¢f g, 420 S.C. 321, 803 S.E.2d 288 (2017). Instead, the court cited a
prior case in which allocation was not allowed due to failure to raise the issue in an underlying
arbitration proceeding. See Auto Qwners Ins, Co, v, Newrnan, 385 8.C. 187, 198, 684 S.E.2d 541,
547 (2009). Thus, it appears that South Carolina law may not allow insuters to obtain facts

necessary for determinations involving liability coverage in separate declaratory judgment actions.

3
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17.  Qenerally, insurers lack standing to intervene in underlying actions to determine
liability. Ex Parte Gov’t Employee’s Ins. Co,, 373 S.C. 132, 138-39, 644 S.E.2d 699, 702-03
(2007); Baker Hosp. v. Fireman's Fund Ins. Co, 314 S,C. 98, 101, 441 S.E.2d 822, 823 (1994)
(citing Blue
(1980)). These holdings were based upon the understanding that factual detsrminations for

s, Comm

), 274 S.C. 204, 262 S.E.2d 35

coverage purposes could be litigated in separate coverage actions. See Ex Parte GEICO, 373 8.C.
at 137, 644 S.E.2d at 702. Harlevsville appears to contradict this prior understanding.

18.  Notice and opportunity 10 be heard are fundamental requirements of due process.
[f Penn-America is denied any forum'for obtaining facts necessary for its allocation for coverage
purposes, then its due process rights are violated in violation of both state and federal law.

19.  Accordingly, Penn-America hereby moves to intervene in this action for the limited
putpose of participating in the drafting of a special verdict form or submitting special
interrogatories to the jury regarding the amount of any damages award that is for cov.ered damages.

20.  Under Scuth Carolina law, a party seeking intervention under Rule 24(a)(2),
SCRCP, must: (1) establish timely intervention; {2) assert an interest relating to the property or
transaction which is the subject of the action; (3) demonstrate that it is in a position such that
without intervention, disposition of the action may impair or impede its ability to protect that
interest; and (4) demonstrate that its interest is inadequately represented by other parties. In re
Horry County State Bagik, 361 8.C. 503, 508, 604 $,E.2d 723, 725 (Ct. App. 2004).

21.  Penn-America’s motion to intervene is timely. This motion is being filed in
response to a motion to amend filed by the Plaintiffs this week that purports to add claims that are
not covered by the policy. The parties participated in a mediation held in December 2017 in

good faith effort to resolve the case out of court, but a settlement could not be reached,
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22.  Penn-America has an interest relating to the property or transaction which is the
subject of this action. As discussed above, this action represents the only forum in which Penn-
America can obtain an aflocation as to the amount of covered damages under the Policies.

23.  Penn-America is in a position such that, without fntemmtion, disposition of this
action will impair or impede its ability to protect that interest. The Supreme Court appeats to have
held that if intervention is not sought, an insurer waives its right to seek an allocation as to the
amount of covered damages. Harlevgville, 2017 WL 105021 at *7 1.11; Newnman, 385 S.C. at
198, 684 8.E.2d at 547,

24.  Penn-America is not adequately represented by other parties to this ection. None
of the parties to this action have an incentive to seek an allocation as to the amount of covered
damages, The interests of the Plaintiffs and Hutson are aligned against the interest of Penn-
America. Indecd, federal courts often realign parties to coverage litigatiop to reflect the fact that
the interests of the liability carrier are adverse to the interests of both the plaintiffs and the
defendants in the underlying tort litigation. See Bi-Lo, LLC v,_Nat'] Union Firc Ins, Co. of
Pittsburgh, C.A. No. 0:14-cv-00335-CMC, 2014 WL 12605522 at *7-8 (D.S.C. Apr. 30, 2014)
When the interests of the party seeking intervention are adverse to the interests of the party
litigants, “there is an obvious lack of adequate representation.” In re Horry Bounty State Bapk,
361 8.C. at 509, 604 S E.2d at 726.

25.  Accordingly, Penn-America has satisfied all of the elements for intervention of
right under Rule 24(a)}(2). The use of the mandatory term “shall be permitted to intervene”
demonsirates that this right is not subject to this Court’s discretion, |

26. In the alternative, Penn-America also moves to intervene under Rule 24(b).
Permissive intervention is allowed at the couri’s discretion based upon the existence of a common

question of fact or law between the underlying litigation and the intervenor’s claims or defenses,
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S.C. Tax Comm’n v. Union County Treasureg, 295 §.C. 257, 263, 368 S.E.2d 72, 75 (Ct. App.

1988). Sound administrative procedure favors the dispesition of all claims or defenses in a single
action. Id, As discussed above, this action represents the only forum in which an allocation of
covered versus non-covered damages can be made,

27.  Penn-America’s motion to intervene is made for the limited purpose of presenting
the jury with a special verdict or special interrogatories for a finding as to allocation between
covered and non-covered damages. Courts have allowed limited intetvention fqr a special purpose.
Davis v, Jennings, 304 8.C. 502, 504, 405 S.E.2d 601, 603 (1991) (holding that intervention is
appropriate for third-party challenges to protective orders),

28.  Upon information and belief, the granting of this motion will not unduly delay or
prejudice the adjudication of the rights of the original parties to the instant action, in that
intervention is for the limited purpose of determining the form of the verdict to be submitted to the
jury, and intervention will not impact the ability of the original parties to present their claims and/or
defenses at trial.

Penn-America respectfully moves to intervene in-this action pursuant to Rule 24(a) and (b)
for the limited purpose of participating in the drafling of a special verdict or submitting special
interrogatories 1o the jury in order to obtain findings of fact necessary for an allocation between
covered and non-covered damages under the Policies. The grounds for this Motion are set forth

above,

[Signature page follows)
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Respectfully submitted,
MURPHY & GRANTLAND, P.A.

17

JR. M . Bsquire (SC Bar #7941)
Wesley B. Sawyer (SC Bar #100229)
Timothy J. Newton, Esquire (SC Bar 71640)
Post Office Box 6648
Columbie, South Carolina 29260
(803) 782-4100; ext. 1242
(803) 782-41 40 (facsxmﬂe)

B hys

Attomcys for Penu—America Insuunce Company

Columbia, South Carolina
January 18, 2018
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STA'YE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF CLARENDON ) CASE NO.: 11-CP-14.602

)
TLC Holdings, 1.LC,

Plaintiff,
NOTICE OF MOTION AND MOTION
VS, FOR ORDER REQUIRING TENANT

TO PAY ALL RENT DUE, OR, IN THE"
ALTERNATIVE, FOR APPOINTMENT
OF RECEIVER

M.B. Hudson a/k/a M.B. Hutson,
Defendant,

M. B, Hudson a/k/a M, B, Hutson,
Defendant and Third Party Plaintiff,

V.

Richard U. Clark, Jinuny 8. Lovell and James
C. Thigpen,

Sau Snat St st Vsl Nl o Nttt okl Nl Nt Nl Vol Wikl Sl sl Wl ol Nl ol “ud?

Third Party Defendents.

The Plaintiff, TLC Holdings, LLC, (“Plalntiff”, “TLC" or “Laadiord”), landlord of
Defendant, M.B. Hudson a/k/a M.B. Hutson (“Defepdant”, “Hutson™, or “Tenant™), hercby
moves the court for: (s) en order pursuent to S.C. Code Ann, §§ 27-37-150 and 27-37-155
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requiring Tenant to pay Rent (as defined in the Lease) owed to Landlord through Januery 30,
2012 and Rent that continues to accrue until this Motion is heard; or (b) in the alternative, for an
order appointing a recoiver to menage the Promises (as defined herein), pursuant to South
Carolina Rule of Civil Procedure 66 and 8.C. Code Ann. §§ 15-65-10 et. 5¢q. -
) 8 Motion for Rents.

Tennnt has failed to comply with the requirements of 8.C. Code Ann. §¢ 27-37-150 and
27-37-155. Landlord filed  Breach of Lease and Bjectment action on or about Decemnber 14,

EJECT_000234
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2011 for Tenant's failure to pay Rent and other sums due under the terins of the Lease Purchase
Agreement (the “Lease’) dated December 5, 2011, by and among Landlord, Richard U. Clark,
Yimmy S. Lovell, and James C. Thigpen, and Tenant, for property located in Clarendon County,
South Carolina commonly known a3 the Blg Water Resort (the “Premiges™). A copy of the Lease
is attached heteto and incorporated herein by reference as Exhibit “A” As shown by the
Complaint on file with the Court, Tenant owed Landlord the sum of $78,186.44 as of November
22,2011, Rent continues to acorue since the filing of the above-referenced action, Accordingly,
a5 of the date of this Motion and pursuant to the terms of the Lease, the sum of $165,840,07 as of
January 26, 2012 is now due and owing from Tenant to Landlord. A chart showing the amounts
due from Tenant to Landlord through January 26, 2012 is aftached hereto and incorporated
herein by reference a¢ Exhibit “B.”

Plaintiff duly served Tenanl and its counse] with the Summons, Complaint, Application
for Ejectment and Rule to Vacate or Show Cause, Tenant, through his counsel, filed an answer
or other responsive pleading in response to the Complaint. Tenant requested a jury trial,
However, Tenant failed to pay Landlord Rent in contravention to the terins of the Lesse,
‘Therefore, ‘Tenant is in violation of, without limitation, 8.C. Code Ann, §§ 27-37-150 and 27-37-
155 for failing to pay Landlord Rent through the date of this Motion, which amounts to the sum

PE900PdD8L0ZH#3SVD - SV 1d NOWWOD - ONVIHOIY - WV LF:0L 52 UNP 6102 - T4 ATTVOINOHLOTE

of $165,840.07 as of January 26, 2012. Accordingly, Plaintiff is entitled to the immediate
payment of $165,840.07 as of Januaty 26, 2012, together with Rent accruing after that dete in
accordance with the Lease, If Tenant fails to pay Landlord this amount, then pursuant to 8.C.

Code Ann, §§ 27-37-150 and 27-37-155, Tenant must be evicted from the Premises without a

jury trial.

WCSR 71387 14v2 2

EJECT_000236
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IL, Motion to Appoint Receiver.

In the alternative to the foregoing, Plaintiff hereby moves for an Order appointing a
Receiver to manage the Premises, pursuant to South Carolina Rule of Civil Procedure 66 aud
South Caroling Code Sections [5-65-10 ef. seg. Plaintifr requests that the Court grant the
Receiver power and authority necessary and approptiate to do the following: (i) to take
possession of said Premiscs, and manage and maintain the same during the pendency of this
action; and (ii} to colicct the rents, revenues and profits from the Premises, and hold such rents
and profits pending further Order of this Court in the foregoing action. Plaintiff does not seek to
grant the Receiver the power to operate the “Big Water Club”, which is a separate business
operation held by a separate entity which is not a party to this action, and which is owned by
Hutson, but does seek to empower the Recciver to recover possession of the Premises from
Hutson and the Big Water Club if the Rent owing under the Lease is not paid as required
thereunder.,

The grounds for this motion are that (e) the Plaintiff has an apparent right to the Premises
that is the subject of the action by virtue of the termination of the Lcase in October, 2011; (b) the

Premises i3 currently in the possession of Hutson, & party adverse to Plaintiff; and (c) the
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Premises, or its rents, revenues and profits, are in danger of being lost or materially injured or
Impaired. Without limiting the foregolng, as set forth more fully in the affidavit of Richard U,
Clerk attached hereto as Exhibit “C”, Hutson has failed to pay: () the property taxes owing uwpon
the Premises, jeopardizing the lass of the same at a delinquent tax sale if Plaintiff had not paid
the taxes itself} (b) various insurance premiums required to be maintained under the Lease,

which has caused the possible loss of Habilily insurance coverage protecting the Premises and

WCSR 713871442 3
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TLC; and (o) rent owing ta the South Carolina Public Service Authority for the lakefront portion
of the Premina,-jeopardizing the value of the remainder of the Pramises.

In addition, as set forth more fully in the affidavit. of Richard U. Clark, it appears thal
Huison intentionally misled Plaintiff about his true identity prior to the execution of the Lease,
In numerous conversations, and in the Lease and other documentation executed concurrently
therewith by the parties, Defendant identified his sumame as “Hudson” when in fect it is
“Hutson™. A search of the public records indicates that Defendant Huison has a history of
arrests, criminal warrants, and public complaints related to his business practices, facts which
Plaintiff was unable to discover before (he Lease was signed due to Hutson's intentional
misrepresentation of his name. Soe Clark Affidavit ¥ 13. Those facts would have led TLC to
refuse to sign the Lease had it been able to investigate Defendant's true identity before the Lease
was signed. See Clark Affidavit 99 13 and 14. Defendant's prior record, coupled with his
concealment of his true identity, evidences that the Premises sre in danger while in his
posgession.

[Remainder of Page Left Blank Intentionally]
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This Motion is based on the exhibits attached hereto, the pleadings on record, any
additional supporting and/or responsive affidavits, South Carolina law, snd the pleadings on fils
with the Court, & supporting memorandum to be flied with the Court as well as the rrgument of
counsel. The motion is further based upon such other materials snd evidence that may be
submitted to the Court at the hesring on this Motion or otherwise.

WOMBLE, CARLYLE, SANDRIDGE & RICE, LLP

D
Thomas L. Harper, Jr, (8., Bar # 11335)
Jana B, Baker (3.C. Bar # 72487)
5 Exchange Street (29401-2530)
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P.O. Box 999
Charleston, South Carolina 29402.0999
Telephone: 843-722-3400
ATTORNEYS FOR PLAINTIFF
February 16, 2012
Charleston, South Carolina
WCSR 71387 Hv2 [

EJECT_D00238
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CLARENDON ; CASE NO.: 11-CP-14-602
TLC Holdings, LLC, ‘

PlaintifF,

AFFIDAVIT OF RICHARD U. CLARK
va.

M.B, Hudson a/k/a M.B, Hutson,

Defendant,

M. B. Hudson a/k/a M., B. Hutson,
Defondant and Third Pasiy Plaintiff,
Y.

Richard U. Clark, Jimmy §. Lovell and James
C. Thigpen,

Third Parly Defencanta.

he i T A L WL L N WL W N \JUVUUUV\-—IVV

COMES NOW, Richard U, Clark, who, being duly swormn, deposes and says as follows:
1. Tam a Member of Plaintiff TLC Holdings, LLC ("TLC" or the "Company', and have
personal kiiowledge of the matters contained in this affidavit, 1am duty authorized by TLC to give

¥ES00vdO8LO0ZHISYO - SYF1d NOWWOD - ONVTHOIY - WY 0L SZ UNF 6L0Z - 0T T4 ATTVOINONL

this affidavit on its behalf.

2, I have read the Coinplaint, the Application for Bjectment, and the Motion for Order
Requiting Tonant to Pay All Rent Due or, in the Alternative, for Appointment of Receiver (the
“Motion") filed in this action by Plaintiffand know the contents thereof, and the same are true to the
best of my knowledge, except as to the matters therein statad to be on information and belief, and as

to those matters, I belleve them ta be true.

WCSR 71262102 ]

EJECT_000274

g| @ebed Xe4 dH WVOG0OL 0202 60 1T



3, In or around December, 2010, [ was introduced to the Defendant in this action, M.B.
Hudson e/k/a Morris B. Hutson ("Defendant” or “Hulson”). In the numerous conversations I had
with him, he consistently identifled himself as being named "“M.B, Hudson”,

4. Hutson approached TLC about purchasing the Clarendon County real property which,
is the aubject of this action and which is commonly known as the Big Water Resort (the “Property”).
At the time that he approached us, the Property was not listed or being actively marketed for sale.

5. When Hutson approached us and offered to purchase the Property, he originally
offered to structure the transaction as a traditional purchase agreement whereby he would purchase
the Property within 60 busincss days following the date the contract wag signed, paying the entirs
purchase price at that closing. There was no lease component in his initial proposal,

6. Howover, before a purchase agreemnent wes signed, and while he was conducting his
due diligence investigations about the Property, Hutson diecovered that thers was no available water
and sewer capacity to support the construction of new development at the Property, and that fsture
development of the Property would require the extension or expansion of additional sewer facilities
to the Property. He disclosed this information to Stove Lovell (enothier TLC member) and me before

#ny agreement was exccuted.
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7. Hutson advised Lovel] and me that, in light of the additional time and monsy that
such infrastructure would require, he wanted to structure our agreement not as an “at! cash” purchase
within 60 business days following the date the contract was signed, but iastead us a “‘lease/puirchese”
arrangement, which included both (a) a right to purchase the Property within two years (not 60
business days), aud (b) 1 lease of the Properly, which would permit Hutson, during the course of up

to two yenrs, fo take posseasion of the Property, paying monthly rent and operating expenses related

WCSR 71262102 2
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{hereto, and operating the Big Water Club thereon, while he praceeded to extend or expand wator
and sewer capacity to the Property in order to facilitate the future development he envisioned.

8. The foregoing discussions occurred prior to the drafting and negotiation of the Leage
Purchase Agreement which is the subject of this action,

9. Based on the statements Hutson made to me prior to the exesution of any agreement, 1
am informed end believe that he was fully aware of the lack of water and sewer capacity for futnre
development at the Property before hs executed the Laase Purchase Agreement.

10.  Hutson had his attomey prepare the Lease Purchase Agreement, including his
requested 2-year lease of the Property. That Leaso Purchase Agresment (the “Lease”, the “Leass

Burchase Agreement”, or the “Agrepmen(”') was executed on or about December 15, 2010, by and
among TLC, Defendant, Lovsll, James C. ‘Thigpen and me.

1. Pumsuant io the commercial lease contained within the Agreement, TLC delivered
possession of the Property to Hutson, who has remained in possession of the Property since that time.
12, After the Lease was executed, 1 learned that the Defendant is nat named “M.B,
Hudson", es he had identified himself in all prior communications with Lovell aid me, but is inatead
named “Morris B, Hutson®. In numerous conversations with Lovell and me, and in various legal

documents executed by him and TLC in conjunction with the Loase, tho Defendent had always

YPES00¥dOBLOTAISYD - SYT1d NOWWOD - NVTHIIY - WY 2#:0L SZ Unf 610Z - AF114 ATIVOINOMLOT 1S

identified his last name as “Hudson”.

13. Afier discovering that the Defendant’s true iest name was “Hutson", and not
“Hudson™, I conducted an investigation of “Morris Hutson™. In the course of that inveatigation, I
obtained evidence flom a public records search that revealed, among other things, that Hutson had

heen an interstate fugitive from Georgia, extradited from the Stats of Floridn, and bad been involved

WCSR 7)20210v2 3

EJECT_000276

Oz @bed Xe4 dH WVOG0OL 0202 60 1T



in rea] estate or business transactions in Tennessee and Georgia for which the other patties had filed
or posted public compleints againat his conduet.

14, Irrespective of whether these public records showing the existence of civil and
criminal complainte against the Defendant ars true and correet — and 1 em not saying that they are -
TLC, Lovell and [ would not have executed the Agreement with the Defendant had we known of the
existence of those complaints end records beforehand.

15.  Upon information and belief, had Hutson disclosed his true identity to Lovell and me
prior to the execution of the Lease, allowing us to investigate him adequately, we would have
discovered complnints and records against him, and TLC and we would not have exconted the Lease
Purchase Agreement.

16.  Since the Leasc was execuled, Hutson has fhiled to pty TLC, the landlord under the
Lenss, rent and other sums due under the terms of the Leaso. As shown by the Complaint on file
with the Court, Tenant owed Landlord the sum of $78,186.44 a5 of November 22, 2011, Rent
continues to accrue since the filing of the above-referenced action.

17.  AsofJanuary 26, 2012, Hutson owes TLC the sum of $165,840.07 undexrthe termis of
the Lease, exclusive of interest, Iate fees, and Plaintiff’s attorneys’ foes and litigation costs, al) of

which are owing under the terms of the Lease. A schedule showing the amounts due from Tenant to

trES00YdOBLOZAISY] - SYATd NOWWOD -~ ONYTHOIM - NV 201 SZ UNP B10Z - GT 114 ATIVDINOMLAT 13

Landiord through January 26, 2012 is ritached herelo and incosrporated herein by reference as
Exhibit “A»,

18.  Pussuant to the Lease Purchase Agreement, as & result of Hutson’s numerousbreaches
thereof, TLC teninated the Lease Purchase Agroement as of October 17, 2011, by written notice
delivered to Hutson.

WCSR 71262102 4
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19.  Despite the termination of the Lease Purchase Agrecment in Qctober, 2011, and
despite not having paid Rent owing since July, 2011, more than seven (7) months ago, Hutson has
confinutesl to occupy the Property end refuses to vacate the sane.

20.  Despite not having paid the Rent owing to TLC under the Lease, Hutson has
continued to receive rents, revenues and profits fom the Property, including, without limitation,
rents owing by the truck stop operstor and rents received from certain cabin or storage rentals. In
addition, Hutson is operating his business, the Big Water Resort, wpon the Property, und, upon
information and belief, he is collecting duss and other revenues from his Big Waler Resort club
members.

21, Without limiting the foregoing, Hutson has also failed to pay rent owling to South
Carolina Public Service Authority for a portion of the Big Water Resort situated along Lake Marion,
as required under the Leass, As o result of Hutson'’s fajlure, TLC was required to pay such amounts
to protect the leagohold interest. The amounts that TLC edvanced, which are properly owing by
Hutson to TLC, are shown on Exhibit “A”,

22.  Hutson has fhiled to pay the real estate taxes owing upon the Property, as required
under the Lease. As a result of Hutson's failure, TLC was required to pay such rmounts to avoid

delinquency and possible tax szle of the Property. The amounts that TLC advanced, which are
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properly owing by Hutson to TLC, are shown on Exhibit *A”,

23.  Hutson has failed to pay the iusurance owing upan the Property, as required under the
Lease. Asa result of Hutson’s failure, TLC was required to pay the premiuins on such policies to

protect the Propesty, The amounts that TLC advanced, which are properly owiig by Hutson to TLC,
are shown on Exhibit “A”,
WCSR 71262)0v2 3
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24.  Inearly February, I recsived another notice that the insurance that Hutson is required
to maintain under the Leuse to protect the Property and TLC was scheduled (o be cencelled for
nenpayment of prentiums. TLC advanced fiinds (o pay the premium on the prior policy (the amounts
of which are included on Exhibit “A”), but that policy is about to lapse and, acconding to this
February notice, Hutson has failed to pay this premium, further jeopardizing TLC and the Propexty to
uninsured liability.

25.  lam informed and believe that Hutson has failed to pay certain utility bills owing for
the Property, a8 required under the Lease. I am informed and believs that as a result of Hutson’s
failure, clectricity service to the Property was suspended during this winter, which jeopardized the
Property and improvements thereon.

26.  Sinco tho Lease was executed, Hutson hes collected various rentats, dues and
revenues ftom the lease or operation of the Propesty, all without paying the rent he owes io TLC as
landlord under the Lease, as wall as the taxes, insurance, and certain other operaling expenscs
pertaining to the Property.

27.  Asaresultof Hutson's breach of the Lease, TLC terminated the Lease, and is entitled

to possession of the Property.
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28.  The propetty remains in the possession of Hutson, who is retaining the rents and
profits thereof, all of which, along with the Property itsclf, are in danger of being loat or matesiaily

injured or impaired.
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29.  1aminformed end believe (hat Defendant does not have sufficient working cepital to
proserve and protect the rests and profita derived from the Property, further jeopardizing those
revenues (0 wltich Plaintiff is entitled under the Loan Documents,

FURTHER AFFIANT SAYETH NOT.

T

- B K
Public for Tenness "’&.l
M;'mcrgmmis:ioanxpim: ‘40‘30 c m&

FrEE00PdDRL0ZEISYD - SVITd NOWINOD - NVTHO - WV 01 G2 URP 6L0Z - QT4 ATIVIINOMLOA TS

WCSR 7126210v2 )

EJECT_000280

¥z @bed Xe4 dH WVEG0L 0202 60 1T



EXHIBIT

BASE RENT, CALCULATED AS $58,000.00
FOLLOWS:
July 201} $10,000.00
Avgust 2011 8,000.00
September 2011 8,000.00
October 201 1 3,000.00
November 2011t B,000.00
Decembor 2011 £,000.00
January 2012 8,000.00
RENT DUE AND OWING TO SCPSA $22,860.00
LIABILITY INSURANCE $13,326.44
(1) $5679.85
(2) $7646.59
PROPERTY TAXBS $71,653.63
TOTAL $165,840.07*

* -- Exclusive of (but Plaintiff reserves the right to collect, pursuant to the terms of the Lease
Agreement) interest, late fees, and Plaintifs atlorneys’ fees and litigation costs, together
with other damages and ainounts allowed under the Lease Purchase Agreement or applicable
law, atl of which are to be added to the foregoing amounts and are owing by Defendant,

¥PEO00rdOBI0ZHISYD - SYITd NOWWOD - ANVTHIIY - WY 1401 ST UNP 6102 - Q314 ATIVIINOYLDI 1S
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CERTIFICATE OF SERVICE

I'do hereby certify that on the 16” day of February, 2012, I served n copy of the within
NOTICE OF MOTION AND MOTION FOR ORDER REQUIRING TENANT TO PAY ALL
RENT DUE, OR, IN THE ALTERNATIVE, FOR APPOINTMENT OF RECEIVER to Couse] of
Record in the within entitled matter by sending a copy of tho same in an envelope with the
correct postage prepaid addressed to:

Paul Weigsenstein, Jr.
Weissenstein Law Firm, LLC
106 Broad Street

P.O. Box 2446

Sumter, SC 29151-2446

ATTORNEYS FOR DEFENDANT

WOMBLE CARLYLE SANDRIDGE & RICE, LLP

FPES00PdOBLOZHISYD - SYITTd NOWHNOD - ONVIHOIY - WY 2#0L S2 URF 6102 - A4 ATIVIINORLDI I
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STATRE OF 30UTH CAROLINA ) IN THR COURT OF COMMON PLBAS
) THIRD JUDPICIAL CIRCUIT
COUNTY OF CLARENDON )
) CASENO.: 201 1.-CP-14-602
)
TLC HOLDINGS, LLC ) MOTION AND ORDER INFORMATION
Plaintiff, ) FORM AND COVERSHEET
v, )
)
M.B. HUDSON a/k/a M.B. HUTSON )
Defendant. )
Plainilft's Aftorney: Defendant’s Attorney:
Thomas L. Harper, Jr., Bar No. 11553 Paul Weissenstein, Jr., Bar No.
Address: Address:
Womble Cariyle Sandridge & Rice, LLP Waelssenstain Law Firm, LLC
PO Box 999, Charleston, SC 29402 106 Broad Street, PO Box 2446
Phone: 843/722-3400Fax 8B43/723-7398 Sumter, SC 29151-2446
Bomail; tharper@wecsr.com Other: Phone: 803/41 Bl:STOO Fax803/934-1505
E-mail: Other;

OTION HEARING REQUESTED (attach writton motlon and complete SECTIONS I and IT)

FORM MOTION, NO HEARING REQUESTED (complete SECTIONS IT and IIN)

PROPOSED ORDER/CONSENT ORDER (complete SECTIONS IT and AL
SECTIONI: Hearing Iuformation '

Nature of Motion: Motion for Order Requiring Tenant to Pay All Rent Due, et al.

| Estimated Time Neoded: 15 minutes Court Roparter Needed: PIYESS I NO

SECTION II: Motlow/Order Type

Written motion attached
Form Motion/Order

T hereby move for relisf or action by the court as set forth in the attachoad proposed order.

) "j 2 ! TR l\'n..
Sighature of Attormey for [ ] Plaintiff 4_J] Defendant Dale submitted
SECTION I1I: Motion Fee
PAID - AMOUNT: §
EXEMPT: CJ Rule to Skow Cause in Child or Spousal Support
(check reason) Domestic Abuse or Abuse and Negleot
Indigent Status (] State Agency v. Indigent Party
Sexually Violent Predator Act n% Post-Conviction Reliof
Motion for Stay In Bank
Motion for Publication i i Motion for Bxecution (Rule 69, SCRCP)
L} Proposed order submitted at request of the cowurt; or,
reduced to writing from motion made in open court per judge’s instructions
Nwne of Court Reporter:
Other,
JUDGE'S SECTION
[ Motion Pee to be paid upon filing of the attached JUDGE CODE
order,
[] Other: Date: ____

PEI00¥dO8LOTHISYD - SYH1d NOWWOD - ONYTHON - WY 2#:0L GZ UNF 6402 - 34 ATIVIINCY.LDO3 13
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CLERK'S VERIFICATION

Collectedby:____  DateFiled:
MOTION PRECOLLECTBD: §
~AMOUNT DUE: §

SCCA 233 (11/2003)

gg obed
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Tim J. Newton

From: H Hutson <hutsond444@gmall.com>

Sent: Tuesday, June 16, 2020 7:30 AM

To: Tim J. Newton; J. R. Murphy; Christian Penn Amer
Cc: HMR26621@gmail.com

Subject: Notice

Good morning Respondent Tim Newton and J.R. Murph;

Putting you on natice that | plan to file for a emergency hearing Motion before the Appeals Court asking that | be
allowed to cross examine all lawyers who are committing extrinsic fraud upon the Apeals Court and the Juiges. In
addition, | will ask that the Honorable Judge swear all lawyers In prior to the questioning.

How can | win this appeal while you lawyers conceal from the Courts for it prevents me from having my case fully heard.
| am goling to ask for a stay unti we are allowed the emergency hearing. Had eno ugh of lies and concealment. | will
declare that you lawyers are misinforming the Court and Appeal Judges and should be removed from practicing law. |
will remind the Appeals Court that Tim Newton had full opportunity and 2 legal responsibility to reveal the extrinsic

fraud before the judge residing over the Jury trial while in Private meetings of which | was present but told not to speak
and a few other things.

Respectfully,

MB Hutson

803-308-2714

-

Total Contre! Pane! Login

To: Mﬂﬂmumhnmm Remove this sender from my aliow list
From: hutsond444@gmail.com

You received this messoge hecouse the sender Is on your allow list.
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Tim J. Newton
M

From: Paul, Glenn <gpaul@global-indemnity.com»
Sent: Monday, June 22, 2020 11:17 AM

To: Tim J. Newton

Subject: FW: Paticipating in extrinsic fraud

Tim,

e-mail per our phone call,
glenn

From: H Hutson <hutson4444@gmail.com>
Sent: Monday, June 22, 2020 8:14 AM

To: Christian Penn Amer <cstegmaler@collinsandlacy.com>; Paul, Glenn <gpaul@global-indemnity.com>
Cc: Hutson4444@gmail.com

Subject: Paticipating in extrinsic fraud

June 22, 2020

Good morning Christian, this saddens me having to seriously consider bringing a immediately separate action
against you for participating with Tim Newton and JR Murphy in extrinsic fraud upon the Appeals Court and
the lower Court. You are sticking with Murphy & Grantland including filing documents that play their defense
against me and against what's right and truthful,

Do any attorneys exist who want hesitate to step over the line of what's right and legal? Penn America and
Global were fully aware that making a business decision to not defend me in order to remove the extrinsic fraud
could only cause one outcome. In addition, they had an obligation to come to me advising me of what they had
decided to do and how I was going to be destroyed by their decision since I was the insured and through me and
my business, the insurance companies got their monthly payments for coverage.

I plan to serve the insurance companies copies of the complaint as well as serving you. I find this to be a crying
shame. I would hope that you would have done the right thing immediately. I simply nced and want real
Justice. You are cheating against me.

Respectfully,

MB Hutson

803-308-2714
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Totat Control Panel Losln

To: tnewton@murphvaraptiand.com Rempve this sender from my atlow list
From: gpau @globakindemnity.com
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You recefved this message because the sender s on your ollow st
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Tim J. Newton
m

From: H Hutson <hutsond444 @gmail.com>

Sent: Monday, July 06, 2020 9:32 AM

To: Christian Penn Amer; Tim J. Newton; J. R. Murphy; Insurance Glenn Paul
Ce Hutsond444 @gmall.com

Subject: You can't win this case

July 6, 2020

Christian, this case bolls down to a few simple facts:
1. All Respondents were aware of the TLC/lawyers extrinsic fraud.

2. All Respondentss made a decision not to remove the extrinsic fraud even though they fully understood that if they
did not, | would be ruined and damaged.

3. All Respondents had a duty, moral obligation and a professional iegal obligation to write a letter advising me ( since |
was the insured ) that they had made the decision not to remove the fraud and as a result, | could never win any reletad
case and would be destroyed. Furthermore, all Respondants fully understood that not writing/informing me that their
decision was going to cost me enormaus and continual dam ages Including losing alf cases due to the unexposed axtrinsic
fraud, leaving & $3.5M judgement on my record that further crippled my ability to move forward professionally and
sealed my becoming indigent, which continues, making it impossible for me to hire an attorney.

4. Tim Newton's personally written ietter Is more than enough evidence that Respondant's actions more than exceeded
reasonable doubt. The letter even suggested that "Possibly Frank could file » motion If Penn-America approves It, but he
and | both heve agreed to put everything on hold until the mediation.” Newton was talking about filing & motion to get
the extrinsic fraud out of the way so | couid preval: like | was entitled to do, not conceal winning evidence due toa
business decision on the part of all Respoindents to get my case off thelr books,

All Respondents were In possession of and took the opportunity to review, study, and investigate all the contracts
and court actions which clearly idantifled TLClawyers' extrinsic fraud including your firm. Should You, as counsel to
Penn America, continue to conceal pertingnt facts that prevents my case/s from being heard, pou will become equally
gullty of undisclosed extrinsic fraud upon the courts. We both know that could possibly result you to be ultimately held
professionally responsible and/or lose your Ncense to practice law. Do not cheat me out of my case being heard. |
would Hke to remind you of the following:

The United States Court of Appeals for the Sixth Circult has delineated five (5) elements of conduct that constitute
extrinsic fraud upon the court:

A. "On the part of an officer of the court:"
8. "That s directed to the judicial machinery' itself;"
C. "That is Intentionally false, willfully blind to the truth, or is In reckless disregard for the truth:"

D. "Thatisa positive averment or Is concealment when one is under a duty to disclose;" and

E. "That deceives the court.”
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By hiding the facts of the existing and underiying extrinsic fraud upon the courts to protect your clients, Penn
America, gt.al., you will likely find yourself personally and professionally entwined. | am not writing this emall to you to
threaten or extort but simply to remind you that your inacton to disciose extrinsic fraud underlyl ng these actions In the
court are wrong and dishonest to the Appeals Court and Judges, as well to me, You are intentionally concealing
pertinent facts that you have a legal and professional obligation to bring to the attention of the Court. You intentionally
failed to bring attention to this in Judge Nettles' court about the known concealments, also.

{ have filed my Emergency Motion, as you know, and malied you a copy. If ) don't hear from you within the next (5)

business days, | will proceed with a complalnt In $tate or Federal Court against you, This entire situation should come to
an end.

Respectfully,

MB Hutson

803-308-2714

Total Contral Panel

To: teavwton@muyohverantiznd.com Remoye this sender from my sllow fist
From; hutsondad4@gmall.com

You received this message becouse the sender is on your allow Hst.
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Tim J. Newton
m

From: H Hutson <hutsond444@gmail.com>

Sent; Wednesday, July 08, 2020 9:15 AM

To: Tim J. Newton; J. R. Murphy; Christian Penn Amer; Fournier, Doreen; Insurance Glenn
Paul; Laur Paton; Mediator Charleston Bill Lyles; Frank Gordon; Att Chip Emge Insurance
Attorney

Dear Christian,

Simply wish to give you a heads up.

Since all actions and fraudulent conduct by Penn America and Global Indemnity, including some of their employees, as
well as attorneys representing or associated with Penn America and Global by way of representation, | plan to bring to
the entire publics attention how easy it is for an insurance company and their attorneys to defraud / plot against the
insured either to save money, protect other lawyers or drop the duty to protect and defend the insured via extrinsic
fraud.

I can use the Internet, among other methods. | plan to name every person, every law firm and lawyer as well as every
person who has assisted in plotting to defraud me including persons who work for Penn America or Global

Indemnity. Should anyone refer ta my actions as defamation, | welcome any new lawsuit that allows me to further
expose the injustice carried out by the following:

Tim Newton @ Murphy & Grantland South Carolina

JR Murphy @ Murphy & Grantland South Carolina
Christian Stegmaier @ Collins & Lacy P.C. South Carolina
Doreen Fournier @ Global Indemnity

Laura Paton @ Carlock, Copeland Stair LLP

Chip Emge @ Carlock, Copeland Stair LLP

Frank Gordon, Esq. based in Raleigh, N C

Bill Lyons, Esq. of Charleston, South Carolina

... To name a few,

803-308-2714
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Total Control Panel Login

To: fnewton@murphygrantland.com Remove this sender from my ailow list

From: hutson4444@ gmail.com

You received this message because the sender Is on your gliow list,
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Tim J. Newton
From:

Mr. H <hmr22662 1@gmall.com>

:ofn: Saturday, August 11, 2018 9:04 PM
o Tim J, Newton
:uﬂoct. Setting aside the Judgement
ttachments: Blankpages; ATTO0001.6xt
rm' pnl WA= oy Ral s DT IYTE PR, R et A Y L b 1 e a8 A e L P
- Control Lesin

Baniove this sander from
From: her226621@gneatl.com Y thovw e

rwrmMMbnnmgebmwmmdcmmwwcﬂmm
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Reasons why the Settlerent Agreement was Fraudulent:

1. There were over 700 family members who prepaid for two iffe times of "Sols Use"
of the property heid by TLC Holdings, LLC.

2. The Settiement Agresment agreed to by the Court and the Honorable Judgs James
ordered Hutson to purchase the 108 aores of land and develop the proposed
subdivision in a confined time frame when in fact, the 108 acres was defective in titie
due to the 700 family members prepald two life timss “Sole Use” of all propaerty.

a Those 700 family memberahips had been soled and in most cases, all monies had
been pre-collectad by TLC Haldings, LLC. All memberships had besn pre-sold years
prlorto!-luhon’nurhmlmaﬂng the defective title whereby no loans could be made for
ot take out nor no loans oould be obtained for construotion for private oooupation and

ownership of new proposed homes 1o the general public due to the membership 70
year “Sole Use",

4, Thodufoothnpropmydlduothmpubﬂouworwnmumhwuuqlhdbuta
moratorium existed on auch public water and publio sewer preventing Hutson to move

forward with the project being a tactar In his inabliity to deveiop.,

5. Hutson holdummnfﬂdwltbymoxpanaitmnqoutlwmﬂumaopﬂmto buy
properly was defactive In title. TLC Holdkm.ucwalmofmmnthutlmo

glo the execution of the Settiement Agreement but withheld this information from the
ml

8. In addition, TL.C Holdings, memmpw-oonhuttouﬂﬂw
Big Water Resort to Mr. Hutson which required Hutson to acoept and assume ful)
responeibliity of some 700 family members for up to 70 years all having “Sole Use* of
the properly which prevanted Hutson from sver closing or purchesing the 108 acree,

7. TLC Holdings, LLC three members withheid the full knowiedge that Big Water
Rnonownednorlgmtoununyafm1oeaomoﬂandnnrwuttmanytmaf
contractual agresmsnt between TLC Holdlnqs.LLcmthothmmombmtoallow
Big Water Resort the right to provide said 108 acres to it's 700 famly members. This
aotion placed Big Water Resort In an Imposeible position to honor the long term
contracts.

¥PES00FdO8LOCHIASYD - SVITd NOWWOD - ANVTHOR - Wd 8S:E 0€ AelN 8L0Z - AF 114 ATIVIINOHLOT

9. TLC's only reneon for oonduating such dishonesty upon the Court was to gain an
unfalr acvantage over Kutson oausing Hutson to fall and be avioted.
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Fromx Mr. H <hmr226621@gmail.com>
Sent: Saturday, August 11, 2018 9:59 PiM
To: Tim J, Newton

Subject; Slander Letter TLC.pdf
Attachments: Stander Latter TLC.pdf; ATT00001.ixt

Tim, notice in this defamato

ry letter to the members, TLC states that all the property was owned by them and used for
the members.

Also notice that they intentionally fall to tell the members that they solt) me the Big Water Resort and memberships and
I could not operate saki businass due to the lack of land and lack of contractual agreements.

We can checkmate the crooks snd ride the 3.5 by getting the Fraudulent judgement set aside, | beg you to move quickly
and let’s get a game plan to move forward, Merely fling to set aside will cause TLC to fall to their feet,

TLC has been in the drivers seat long enough. BAI Padget put them in their place. We must do the same thing and
fastieitietee,

Total Control Fansl Losin
To: tnavionPmurphveraptiand.com Bameye this sender from my altow list
From: hmr22662 1 @gmell.com

You neceived this message becouse the sender & on pour alow list,
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Tim J, Newton

From: Mr. H <hmr226621@gmail.com>
Sent: Sunday, August 12, 2018 12:40 PM
To: Tim ). Newton

Subject: From Hutson

Attachments; Blank 2.pages; ATT00001.txt

Total Cantrol Panel

To: isswion@mucchverantiand.com Banove this sender from my allow hst

Fronn: hms226521@gmail.com
You recelved this message because the sender is on your aliow dist,
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Notes to Tim from Hutson
Failed to disclose that BWR was losing $300,000 par year,

Falled to disciose to me that because of that, BWR was bs obiigated for $20 milion
dallars to honor the hundreds of family members.

At the time of the Settisment Agresmant which TLC pushed herd for, | did not know tha
following and TL.C did:

A, Allofthcptopeﬂymptmlﬂmlqumﬂonmfulyuudbyunmw
mambeunndmhfamlymnbarhadh"solouw'oldl property causing

, therefare, all monies | paid for
the option to purchase was wasted and lost due to the fact | couid never develop

8. It stated in the Option to Purchase that my method of paying for the propertly weas
to allow TLC to colleot 35 pervent of each individuat tot sale at each individual

g.
C. TLC required me % buy and take ownership of BWR simuaneously executing the
Option to purchase the 108 aores of land.

D. QUESTION; WhutdldlmocivobybuylnghﬂWﬂuroqufnd? After signing the
Settiement Agresment and the Coneent Ordey,

E. 1later iearned that the only thing | aoquired was & hidden $20 million dollara worth
of hmm"lthuopmthnnmpmundfwmmwhbhm
w L]

F BwndIUnotomANYhndbhmmuhundmdlmmwrnTwhndpu-
onlllmodthooostfortmmmnorhadﬂ.cnlbutadmymmll
ummmmmhmmb-mnmmmmmmm
miillon dollars of obligation.

G. TLC furrished a fraudulent financlal staternent showing that BWR was worth $1,7
milion doliars whaen lnfnutltwuworthnottﬂmlnvlugmanomytommo
npeutlmuwnnorhuylmﬂwwemnduohmm.

H. MHmmbbcanlymthoMofmommdmmdtmaommm
Agresment and the Consant Order that all was well. It never entered into the
Court's mind thﬁﬂwcomMTwwumhoung and concesling grave lasues
lhntwouldonunmndtobommﬂuaxpoﬂnu me {0 many lawsults. Hulson
was doomed and consequently hes lost 8 years of his life, profit on what could
have been made with the land subcdivision. This entire thing was pre plannsd and
plotted

PPES00TIIBLOZHIASYD - SYITd NOWWOD - ONV IHOI - Wd 85°€ 0F A2 6102 - Q3114 ATTVDIINOMLDII

vy obed Xe4 dH WVLOLL 0202 60 1T



IN THE STATE OF SOUTH CAROLINA

In the Court of Appeals —— e —
APPEAL FROM RICHLAND COUNTY Jul 092020
Court of Common Pleas SG QQUTt Qf Agpeam

Michael G. Nettles, Circuit Court Judge

Case No. 2018-CP-40-06344

Appellate Case No. 2019-001488

M.B. Hutson / M.B. HUASOMN, .......ccoeeeiiiieieieeesconsescersesssiressssses vesessesesnsenneenns Appellant,

Penn America Insurance Co., Global Indemnity Group, Inc.,
Timothy J. Newton, Esq., J.R. Murphy, Esq., John Doe #1, John
DO H2, e s e e e e e e e e r e e ee et rraraneeanntas Respondents,

PROOF OF SERVICE

I, the undersigned, as employee of Respondent Timothy J. Newton, do hereby certify that
on July 9, 2020, I served a copy of Respondent’s Motion to Dismiss Appeal and Respondent
Timothy J. Newton’s Memorandum in Opposition to Appellant Hutson’s Emergency Motion to
Have Open Hearing and in Support of Newton’s Motion to Dismiss Appeal with corresponding
exhibits in connection with the above-referenced case by Electronic and U.S. Mail to:

M.B. Hutson
P.O.Box 2755

Orangeburg, SC 29116-2755
Hutson4444/@amail .com

Appellant Pro se
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Christian Stegmaier, Esq.

Laura Baer, Esq.

Collins & Lacey, P.C.

P.O. Box 12487

Columbia, SC 29211
cstegmaier@collinsandlacy.com
Ibaericollinsandlacy.com

Counsel for Respondents Penn-America Ins. Co

And Global Indemnity Group, Inc.

Sharon M. Hu

Paralegal to Tlmothy J. Newton, Esquire
Murphy & Grantland, P.A.

P.O. Box 6648

Columbia, SC 29260

Columbia, SC
July 9, 2020
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,/\\ Timothy J. Newton
Direct dial 303-454-1242
inewten@murphygrantland.com

MURPHY & GRANTLAND, PA.

July 9, 2020 w@ ) ECEIV “‘5}

Jul 092020
VIA FACSIMILE 803.734.1839 & U.S. MAIL A
Jenny Abbott Kitchings, Clerk of Court SU Court of Appeals
S.C. Court of Appeals
Post Office Box 11629
Columbia, SC 29211

Re: MB Hutson/MB Hudson v. Penn America Insurance Company, Global Indemnity

Group, Inc., Tlmothx N. Newton, Esquire, JR Murphy, Esquire, John Doe #1 and
John Doe #2

Civil Action No.: 2018-CP-40-06344
Appellate Case No.: 2019-001488
Our File No.: 1565-0050

Dear Ms. Kitchings:

Please find attached Respondent’s Motion to Dismiss Appeal and Respondent Timothy J
Newton’s Memorandum in Opposition to Appellant Hutson’s Emergency Motion to Have Open Hearing
and in Support of Newton’s Motion to Dismiss Appeal with corresponding exhibits to his Memorandum,
along with Proof of Service for filing in the above-referenced matter. A hard copy of same has been
placed in the U.S. Mail to the South Carolina Court of Appeals pursuant to Rule 262(a)(2), SCACR
together with a check for the appropriate filing fee.

With kind regards, I am
Sincerely yours,
s/Timothy J. Newton
Timothy J. Newton
TIN/smh
Attachments

¢c:  M.B. Hutson, Appellant Pre se
All Counsel of Record

Telephone 803-782-4100 « Facsimile 803-782-4140
4406-B Forest Drive, Columbia, South Carolina29206 « Post Qffice Box 6648, Columbia, South Carolina29260
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