
 

 

 

 

STATE OF SOUTH CAROLINA 

 

IN THE COURT OF APPEALS 

____________ 

 

Appeal from Greenville County 

 

Honorable Robin B. Stilwell, Circuit Court Judge 

____________ 

 

 

 

 

 

 

 

 

 

 

 

APPELLATE CASE NO. 2019-001589 

____________ 

 

RECORD ON APPEAL 

____________ 

 

 

LARA M. CAUDY 

Appellate Defender 

 

South Carolina Commission on Indigent 

Defense 

Division of Appellate Defense 

PO Box 11589 

Columbia, SC 29211-1589 

(803) 734-1330 

 

ATTORNEY FOR APPELLANT 

 

ALAN WILSON 

Attorney General 

 

WILLIAM F. SCHUMACHER, IV 

Assistant Attorney General 

Rembert Dennis Building 

1000 Assembly Street, Room 519 

Columbia, SC 29201 

(803) 734-3713 

 

WILLIAM W. WILKINS, III 

Solicitor Thirteenth Judicial Circuit 

305 East North Street, Suite 325 

Greenville County Courthouse 

Greenville, SC 29601 

(864) 467-8282 

 

ATTORNEYS FOR RESPONDENT 

 

THE STATE, 

 

                                                                                  RESPONDENT, 

 

                                                V. 

 

MICHAEL ANTHONY BREYAN, 

 

                                                                                  APPELLANT. 

Jul 09 2020



i 

 

 

 

INDEX 

 

INDEX ............................................................................................................................................. i 

 

TRIAL TRANSCRIPT DATED SEPTEMBER 11, 2019 ...............................................................1 

 

 OPENING STATEMENT BY MS. SEAY ...............................................................................2 

 

 OPENING STATEMENT BY MR. MARTINEZ .....................................................................4 

 

 TESTIMONY 

 

 ERNEST MICHAEL PATRICK O’BRIEN, SR. 

 Direct Examination by Ms. Seay ...................................................................................8 

 Cross-Examination by Mr. Martinez ...........................................................................15 

 Redirect Examination by Ms. Seay ..............................................................................23 

 

 JESSE WASSERMAN 

 Direct Examination by Ms. Seay .................................................................................25 

 Cross-Examination by Mr. Martinez ...........................................................................29 

 

 STATE RESTS ........................................................................................................................33 

 

 MOTION FOR A DIRECTED VERDICT ..............................................................................34 

 

 COURT’S RULING ................................................................................................................36 

 

 TESTIMONY (CONTINUED) 

 

 MICHAEL ANTHONY BREYAN 

 Direct Examination by Mr. Martinez ...........................................................................40 

 

 DEFENSE RESTS ...................................................................................................................47 

 

 CLOSING ARGUMENT BY MS. SEAY ...............................................................................49 

 

 CLOSING ARGUMENT BY MR. MARTINEZ ....................................................................54 

 

 JURY CHARGE ......................................................................................................................58 

 

 VERDICT ................................................................................................................................68 

 

 SENTENCING ........................................................................................................................69 

 





ii 

 

 

 

STATE’S EXHIBIT NO. 1 (NOTES) ...........................................................................................70 

 

INDICTMENT ...............................................................................................................................71 

 

SENTENCE SHEET ......................................................................................................................73 

 

CERTIFICATE OF COUNSEL ....................................................................................................74 

 

 





1

STATE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

STATE OF SOUTH CAROLINA, 

VS. 

MICHAEL ANTHONY BREYAN, 
DEFENDANT. 

) 
) 

) 

) 
) 
) 

) 
) 
) 
) 
) 

) 
) 

) 

) _____________ _ _ ) 

COURT OF GENERAL SESSIONS 
2019 - GS-23-01710 

TRANSCRIPT OF RECORD 

ORIGINAL 
September 11, 2019 
Greenville, South Carolina 

BEFORE: 

THE HONORABLE ROBIN B. STILWELL, JUDGE; and a jury. 

APPEARANCES: 

BRYANS. SEAY, ESQ. 
Assistant Solicitor 

MICHAEL G. MARTINEZ, ESQ. 
Attorney for the Defendant 

HOLLIE M. JENKINS 
Circuit Court Reporter 



2

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

31 

THE CLERK: Please stand and rai se your r i g h t hand . 

The correct response wi l l be , "I wi l l . " 

(WHEREUPON, the Jury was sworn at a p proximat ely 

10 : 29 a . m. ) 

THE CLERK : Thank you . 

THE COURT : So , ladies and gent lemen, what I 

a n t i c i pate do ing is hearing opening s t a t ement s f rom t h e 

attorneys , t h e n t aking a very s hort break, and corni ng back 

in and s t art ing wi t h t h e int roduct ion o f evidence . 

So , Ms . Seay, you ' re opening statement , ma ' am . 

MS . SEAY : Thank you , Your Honor . 

May it please t h e Court . 

THE COURT : Yes , ma ' am . 

OPENI NG STATEMENTS 

MS . SEAY : Mr . Mart inez . 

Mr . Fedal ei . 

Good morning , ladies and gent lemen . 

Thank you f or being here t oday . 

I know t hat being a juror t akes you away f r om your 

regular responsibili t ies in you r l ife , and we appreciat e 

t hat . We know t hat i t ' s an i nconveni e nce to everyone in 

some way . Bu t i t i s impor tant both t o t h e State a nd t o 

t h e Defendant that you a r e here today to ser ve as a jur o r 

a nd to do you r dut y as a cit izen . And we a ll appreciat e 

t hat , as t h e J udge has alr eady told you . 
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My name i s Bryna Seay . He has a l ready i ntroduced me . 

I' m one of the prosecut ors here in Greenville County . And 

i t ' s my job to bring this case to you and to present the 

evi dence i n this case to show t h at the De f endant i s guilty 

beyond a reasonabl e doubt of the offense that has been 

a n nounced to you , whic h is t hreat ening t he life o f a 

p ub lic o f ficial . The Defendant has been indicted fo r t hat 

o ffense . 

And our l egislat ure has passed this law t hat i t i s 

unlawful f or a person to convey a t hreat to inflict bodily 

harm or to take t he life of a p ub lic o ffi c i a l or members 

o f his immediat e family, and f or that t hreat t o be 

d i rect l y re l ated t o t he public official ' s p r ofessional 

respon s i b ilit i es as a judge . And t he l egislatur e passes 

l aws for vari o u s reasons . And that is so that we can have 

a civilized society, so that we can have integr ity and 

decorum i n o u r judicial system. 

I n this case , the State intends to prove to you t hat 

on May 31st , 2018 , as has been stated, t hat Michael Br eyan 

was befor e Magi strate O ' Br ien and t hat he thr eatened t o 

kill Magis t rat e O ' Bri en and hi s family . And t he way t hat 

we intend to p r ove t hat is t o bri ng wi t nesses t o you . 

We ' ll present two wi tnesses i n this case , the magis t rat e 

and a deput y who overheard t he thr eat . 

Now is not t he t ime f or me t o argue my pos i t i on or to 
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argue the evi dence . That will come at t h e conclusion of 

t h e presentation o f evi dence i n the case , as t he Judge has 

a l ready explained h ow the case will be presented and the 

order of t hings . I'll be able to come back bef ore you 

a f ter all o f the evidence has been present ed . And I' ll 

abl e t o argue my posit ion t o you at t hat time . 

Now lS just a time f or a brief intr oduction and to 

tell you what we int end to present and h ow we int end t o 

prove t his case . At the conclusion o f t h e case , I' ll be 

back before you and I' ll be asking you to find t h e 

De f e ndan t guilty o f t hi s o ffense , based o n the evi dence 

t hat we have p r esented to you . 

And thank you again . 

THE COURT : Mr . Mart inez . 

MR . MARTINEZ : May i t please t h e Cour t . 

THE COURT : Yes , sir . 

MR . MARTINEZ : Ms . Seay . 

Good morning , ladies and gent lemen . 

be 

I ' m Michael Mar tinez . I ' m an attorney wi t h t he 

Pub lic Def ender ' s Offi ce here i n Gr eenville Count y . And I 

represen t Mi c hae l Breyan on t hi s char ge . 

As you ' ve heard, he ' s char ged wi t h t hreat ening t h e 

life o f a p ub lic o ff icial . And the legislat ure d i d pass 

t hi s law a nd they made it a very specific law . Okay . I t 

has to - - t h e communication has to cont ain a t hreat to 
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take t he life of or i n flict bodily harm on a public 

o ffi c i a l or immediate members o f his f amily . I t i s not 

sol e l y for decorum or to maint ain a civilized societ y in a 

j udi c i a l -- in a courtroom. Th ere are oth er mechanisms 

f or t hat . 

You're going to hear about a l ot of t hings that were 

a llegedl y sai d by Mi c hae l. What you have to det ermine is 

whether those wor ds were a t hreat t o take J udge O ' Br ien or 

a member o f his f amily ' s li f e or to inf lict harm -- bodily 

harm on them . This case is abou t words a nd what t hey 

mean . 

Now , I ' m not her e to tell you t hat everyt hing t hat 

Mi c hae l says is a n i ce thing to say or a wise t hing to 

say . He was p r ofane . He was l o ud . He was inflammat ory . 

And he was argumentat i ve . 

But the St a t e has t he bur den o f p r oof i n this case . 

And they have to prove that t he wor ds t hat he said wer e a 

t hreat t o take Judge O ' Br ien ' s life or to inflict bodily 

harm on h im . 

Now , you ' ve hear d t he J udge tal k about proo f -- t he 

b urden of proo f in t hi s case . And t hat i s p r oof beyond a 

reasonabl e doubt . I t is t he hig hest b urden o f proo f in 

t he legal system short of absolut e cert aint y . To meet 

t hat burden , the St a t e has t o present you with evi dence 

t hat leaves you firmly convinced of Michael ' s guilt, t hat 
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l eaves you fi rml y convi nced t hat the words that h e said 

were a threat to t ake a life or to inflict bodily harm on 

t h e public o ffi c i a l i n this case, Judge O ' Brien . 

Because the State will not be abl e to do that, I ' m 

goi ng to come back at the end o f this tri a l and ask you to 

retu r n a not guilty verdi ct . 

Thank you . 

THE COURT : Okay . Ladi es and gent l emen, let ' s take a 

very short break, just a very s hort break, and t hen come 

back in and we ' ll start with t h e intr oduct i on of evi dence . 

Okay . Please don ' t d i scu ss t h e case . 

If you ' d f o llow Mr . Ha llberg, h e ' s going to show you 

where your jury room is . 

(WHEREUPON, the jury was excused from open court at 

approxi mate l y 10 : 36 a . m. ) 

THE COURT : Okay . So, Ms . Seay, you -- you have two 

wi tnesses; i s that correct , ma ' am? 

MS . SEAY : Yes . That is correct . 

THE COURT : Okay . Fa i r l y short , I presume? 

MS . SEAY : I think i t will be s hort . 

THE COURT : Mr . Mart inez, as you sit here now, do you 

t hink t hat you int end to call any wi t nesses t o t h e stand? 

MR . MARTINEZ : The onl y witness I would potent i a lly 

call would be my client . I ' m not sure yet whether he -­

h e wishes to take t h e stand i n his defense . And -- and we 
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hear t he -- the matters in terms of potential impeachable 

convi ct i ons . And we -- we have a dispute . 

and 

THE COURT : Do you want to do i t now? 

MR . MARTINEZ : Whenever you ' d like . 

THE COURT : Okay . Well, let ' s -- let ' s go ahead 

Are t hey o u t t here? 

THE BAILIFF : They ' re in t he h a ll. 

THE COURT : Okay . We 'll do t hat when -- when we 

a f ter t he c l ose o f t h e State ' s evidence . We ' ll do it 

t hen . 

MR. MARTINEZ : Yes , s ir. 

THE COURT : Will you b ring t hem in? 

(WHEREUPON, t he jury came int o open court at 

approximate l y 10 : 50 a . m. ) 

THE COURT : Okay . Ms . Seay, you may call your fi rst 

wi tness, ma ' am . 

MS. SEAY : Thank you , Your Honor . 

The State call s Magis t rate O' Brien . 

THE CLERK : Please p l ace your l e f t hand on t he Bible 

and r aise your right hand . 

WHEREUPON, 

ERNEST MICHAEL PATRICK O ' BRIEN, SR . , 

a f ter first having been duly sworn, t est ified as f o llows : 

THE CLERK : Thank you . 
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P l ease take a seat . 

And state your name f or the record . 

THE WITNESS : My full name is Ernest Mi c hael Patrick 

O ' Brien, Sr . 

DI RECT EXAMINATION 

BY MS . SEAY : 

Q J udge O' Brien, t hank you f or stat ing your whole n ame . 

I think i n o ur indict ment, we have you listed as 

Ernest O' Brien. What do you pre f er t o go by? 

A I, actually, go by my middle n ame , Michael . But I - -

Ernest or Mi c hae l i s fine . 

Q 

A 

Q 

A 

Q 

A 

Q 

Okay . Where are you employed, J udge? 

I am a magis t rat e wi t h Gr eenville Count y . 

Okay . 

And I work at t he detentio n center . 

Okay . What do you do at t he detentio n center? 

I' m a bond cour t judge . 

All right . And as a bond court judge, can you tell 

u s what your r esponsibilities are? 

A I sign arrest warrant s for o fficers corning in 

seeking -- seeking c harges on i ndi v i d u a l s . I sign sear ch 

warrants to sear ch f or whatever they ' re searching for . I 

set bonds on people wh o come in on -- o n various c harges . 

And I, also , do t he re l eases if they e i t her -- if I let 

t h em out o n their own recognizance or if they post a bond, 



9

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1 6 

17 

1 8 

1 9 

20 

21 

22 

23 

24 

25 

ERNEST MI CHAEL PATRI CK O'BRIEN, SR.-DIRECT BY MS . SEAY 

then I ' m goi ng to l et them out of jail. 

Okay . How long have you been doing that? 

Al most 10 years . 

43 

Q 

A 

Q Okay . What ' s you r -- your trai ning and education to 

perf orm those duties? 

A You have to have a bache l or ' s degr ee . I have a 

Bache l or ' s Degree i n Social Studi es Educat ion . I have 

about half o f my mas t er ' s finished . That ' s not a 

requi rement fo r t he job . But I have about half o f my 

master ' s fi n i s hed . You have to be a res i dent vot er in 

Greenville County . And then I was appoint ed by Senator 

Fa i r t o be a judge, agai n, about 10 years ago . 

Q 

A 

Q 

A 

Okay . Are you married? 

I am . 

And do you have children? 

I have three childr en and one g r andchild, and I have 

one on t he way . 

Q Okay . Let me t ake you back to last May 31st in 2018 . 

Were you worki ng on t hat dat e? 

A 

Q 

A 

I was . 

Do you know what s hift you were wor king? 

If it was a weekday, I would have worked second 

s hift . I work 5 : 00 p . m. t o 1 : 00 a . m. on Monday t h rough 

Fr i day of t hat week . And t hen on Sat urday and Sunday, I 

do 12- hour day shift s . And I don 't know which day of t he 
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week that was . 

I s that your normal routine? 

That's my normal rout i ne . 

44 

Q 

A 

Q Do you recall the De f endant , Mi c h ae l Breyan, coming 

be f ore you? 

A 

Q 

A 

I do . 

Do you see him in t h e cour t r oom today? 

Yes, ma ' am . He ' s over ther e i n the white- beige 

s hirt . 

Q Okay . Was Mr . Breyan befor e you t o have his bond set 

on an unrelat ed charge? 

A 

Q 

Yes . 

Okay . Can you describe t he room or t h e a r ea where 

you p r eside to perform your dut i es? 

A Th e room i s about f rom wher e I' m sitting -- t he back 

wall right here up to that t able . From t hat t able to t his 

tabl e here , ther e ' s a corridor wher e t hey b r ing t h e 

pri soners i n . And t here ' s a f ence . So i t ' s , act ually, a 

separate area f r om my par t of t h e court room . 

Then, of course, I woul d be s i tt i ng on t h e bench. 

There ' s a door right her e . There ' s a g l assed- in area off 

to the right that a llows visi t ors and wi tnesses to come 

i nto a glassed- in area separ ate f r om t h e p r isoner a r ea . 

And then t here ' s anot her door o ff t o my l e f t . 

Q All right . And where was Mr . Br eyan? 
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A He was i n the area behind the fencing area where they 

h o l d the pri soners . 

Q 

A 

Q 

Okay . Was there anyone with him? 

Th ere was a detention center guard there . 

Okay . And is that customary? 

A Yes . They always have one or mor e det ent ion cent er 

guards wi t h the prisoners when they bring them over . 

Q Okay . Would you descri be what t r anspir ed between you 

and Mr . Breyan? 

A The firs t t hing t hat I always do whenever the 

pri soner comes in i s I r ead t hem their r i g hts based on -­

we -- we have what we call a c heck sheet of t hings that we 

have t o tell them, what their r i g hts are , their r i g hts t o 

have an a ttorney, t he i r r ights to have a jur y t rial, e t 

cetera, e t cetera . 

So I read a ll that to him . Then I read him what t he 

c harge was . And --

Q Can I s t op you right ther e? 

A 

Q 

Yes . 

When you g i ve t hose r ights, i s the right to remain 

s ilent among those r i g h ts? 

A I t ' s t he very firs t thing I sai d . 

Q Okay . Please go a head . 

A I tell them they have the right to remain silent . I 

tell t hem t hey have t he r ight to t r ial by jur y, t hat t hey 
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h ave the r i gh t to an attorney . If the c h arges are 

d i scharged, dismissed, not prosecut ed, or if they ' re found 

not guilty, they have the right to have t h e i r record wiped 

c l ean from t his so i t doesn't s h ow on t h e i r criminal 

record ever . And I d i d all o f those -- I did exactly what 

I always do with everybody else . 

Q Okay . Can you t ell us what happened next? 

A Af ter t hat point, Mr . Br eyan had papers with him . 

And he s t art ed reading off of hi s papers . He s t art ed 

tal k i ng about his First Amendment right s , his Fourt eent h 

Amendment r i g hts . And I let him go for a good while . 

Because I don ' t ever want anybody t o say that I d i dn 't 

g i ve t hem t he oppor tunity t o speak if t hey want to . 

And I did remi nd him he had t he r ight to r emain 

s ilent . And he chose to read o ff of t hese paper s . So I 

l et that go fo r a good while . 

Then, finally, I said, Okay, you ' ve had your chance 

to speak . Now, i t' s my tur n to finish doing your bond 

heari ng . And at t hat point i n time, I set his bond . 

Q 

A 

sai d? 

Q 

Okay . What was his r esponse? 

He star ted cussing at me in t he cour t r oom . 

How det ailed do you want me to get about what he 

Well 

THE COURT : That ' s ent i re l y up to you , s i r . 
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THE WITNESS : Wel l , I want to be -- I don ' t want to 

be crude . 

BY MS . SEAY : 

Q I understand . But f or purposes of this trial , I 

t hink i t ' s goi ng t o be i mportant fo r you to say 

specifically --

A 

Q 

A 

Well, he to l d me 

what he said . 

He told me I could s uck his d i ck . He u sed t he "F" 

word mul t iple times . He t old me that -- he said I could 

"F" him . That -- a nd , of course , a t t hat point i n time , 

becau se he was now be i ng disrupt ive in court , I c i ted him 

f or contempt of court fo r direct ly -- d i rect l y be ing in 

contempt o f cour t . 

Q Okay . And did you -- did you make not es about t he 

t hings t hat he said? 

A Yes . Whenever I g i ve anybody contempt o f cour t , I 

a l ways t ake extempor aneous not es . Because if I ever get 

q uest i o ned abou t why I did somet hing -- I see over a 

t ho u sand peopl e a year . I ' m not going to r emember if I 

don ' t t ake notes . So I took notes . I took ext emporaneous 

notes about what I what I d i d and what he said . 

Q Okay . I f I showed you your notes , would that he l p 

re f resh your memor y abou t , speci f ically, what he sai d? 

A Yes , i t would . 
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MS. SEAY : Your Honor, I ' m going to ask that t his be 

marked for i dentificat i on . 

THE COURT : Okay . 

(WHEREUPON, State's Exhib i t No . 1 was marked f or 

i dent i f i cat i on only .) 

BY MS . SEAY : 

Q Let me show you what ' s marked as St a t e ' s Exhibit No . 

1 fo r ident ificat ion . Do you recognize that? 

A 

Q 

Yes . These are t he notes I took . 

Okay . I f you look at those , does t hat he l p refresh 

your memory? 

A 

Q 

Yes, i t does . 

Okay . And looking at those , can you tell us, 

specifica lly, what the Defendant said to you? 

A He said, Fuck you , fuck you , J udge . You don 't have 

a ny authority over me . Then he told me I could s uck his 

d ick . And he said a few more fuck you ' s . 

And then a f ter I gave him t he contempt o f court, I 

asked t he o fficer to go ahead and t ake him out . And 

be f ore he ever got a nywhere c l ose t o be ing out o f the 

courtroom, he said, I' m going to fuck you up -- I' m sorry , 

excuse me , I ' m going to fuck you up, you and your family . 

And that ' s a di r ect q uote . 

Q 

A 

Okay . Did you consider t hat a threat? 

I did . 
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Q 

A 

And at that point , was he taken out o f the courtroom? 

At that poi nt -- h e was still there at that point in 

t i me when t he deputy who was standing righ t outside the 

door -- and the door was open part way. There were three 

deput i es out there . But one o f them had wal ked i nto the 

courtroom and over hear d all o f this, and saw him . And 

t hen a t that point in time, he was t aken out . 

Q Okay . And did you have any fur t her contact wi t h the 

De f endant? 

A No . 

MS . SEAY : Okay . Thank you . 

Pl ease answer any quest i ons t hat Mr . Mart inez may 

have for you . 

CROSS- EXAMINATION 

BY MR . MARTINEZ: 

Q 

A 

Q 

A 

Q 

Good morning, Judge O ' Brien . 

Good morning, sir . 

How are you doing? 

I' m good . 

So you probably handle dozens , if not hundreds , o f 

bond hearings a day when you ' re working? 

A We ll, not a day . I' d probably do anywhere from 10 --

my -- my hig h was 55 one night . 

Q Okay . And you t alked about t hi s a little bit 

a lready . But the purpose of a bond hearing partly is t o 
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advi se a de f endant o f his charges? 

A 

Q 

Yes . 

Of his rights, make sure they understand what they ' re 

charged with? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Yes . 

How t o get an a ttorney? 

Yes . 

That t hey have a r i g h t to an attorney? 

Yes . 

And you mi g ht, also , hear from alleged v i ct i ms? 

Yes . 

And t hat ' s fo r --

A The vict im does have the right to speak in court if 

t hey want to . They don ' t have to, but t hey can . 

Q Certai n l y . 

And that ' s -- that ' s par t of what you cons i der to 

determi ne an appr opr iate bond? 

A 

Q 

Yes . 

All right . And t he bond for anyone who doesn ' t know 

i s the amount of money that a de f endant mi g h t have to pay 

to be released pending the resolut ion o f his charges? 

A Yes . 

Q And t he i ndi v i dual s who are be f ore you to have t he i r 

bond set, t hey ' re not t hey haven 't been found guilty of 

t hose charges yet? 
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A 

Q 

A 

Q 

No. You ' re innocent until proven guilty . 

And they ' re allegations at t h at point o n l y? 

Yes . 

And the ma j ori ty o f these hearings are f a i r l y 

mundane? 

A Most of t he time, yes . 

Q And you don ' t det ermine t he valid i ty o f their 

c harges? 

A That ' s not my job, no . 

Q Or whether ther e ' s suffi c i ent evidence to convict 

t hem of those char ges? 

A To convict them, no . Ther e has to be , at least , a 

modi cum of evi dence to be able to charge them in t he firs t 

p l ace, t o have probable cause . 

Q Well , let' s -- let' s discuss t he one t hat we ' re here 

about t oday . That was on May 31st, 201 8 ; correct? 

A 

Q 

A 

Q 

A 

Q 

A 

Yes . 

I t star ted out pretty nor mally? 

Yes . 

You informed him o f his right s? 

Yes . 

That he had the right to remain silent? 

Yeah. I -- I can tell you exact l y what I say because 

I say i t t he same way ever y t i me, if you want me to r ead 

i t off . 
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Q No. That ' s okay . 

Af ter you -- you went through a ll that, he asked i f 

h e could speak? 

A 

Q 

Yes . 

All right . And he -- he start ed quoting a lot o f 

l egal jargon; r ight? 

A 

Q 

Yes . 

He talked about his Fir st Amendment r i g h ts, his Fifth 

Amendment r i g h ts, hi s Four teenth Amendment r ights? 

A 

Q 

A 

Yes . 

How he believes t hat his charge is Uncons t i t u t ional? 

I believe t h e words he used was that I d i dn 't have 

any jur isdiction over him . 

Q Okay . But, of course, that -- you don ' t have t h e --

i t ' s not --

A 

him. 

I didn ' t have -- I d i dn 't have any aut hori t y over 

Q I t ' s not your role to deter mine the Const i tut i onality 

o f his charge? 

A Well , i t i s to a po i nt when I -- if t h e warrant -- if 

I' m doing t h e warrant, yes . 

But as a bond 

But not i n but not in bond cour t, no . 

Q 

A 

Q And so you infor med him t hat t hat ' s something t hat 

you don ' t deci de? 
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A I' m sure I p r obably did if h e asked me t hat ques t ion, 

yes . I -- I a l ways tell p eople i t ' s -- i t ' s not my job t o 

dec i de whet her you ' re innocen t or guil t y . That ' s -­

t h at ' s -- t h at ' s f or the jury to deci de . 

Q And t hat' s about t h e time t hat he became agi t ated? 

A Yes . 

Q And , as you said, he used some p r ofan ity towar ds you? 

A Yes . 

Q I t was heat ed? 

A He was heat ed . 

Q He was heat ed? 

A Yes . 

Q Content i o u s ? 

A Yes . 

Q Ye lling? 

A (Ther e was no verbal r espon se . ) 

Q He - - and, as you testified, he sai d , I ' m going to 

"F" you up , you and you r f amily --

A Yes . 

Q - - r ight? 

A 

And you 

Yes . 

you made some not es on t his case ; right ? 

Q You didn ' t write t hat he said, I ' m going to get a gun 

a nd shot you; r ight? 

A No . He d i d not say that . 
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Q 

A 

Or I'm going to beat you up? 

We ll, I consi der if he's going to fuck me up, that ' s 

pretty much similar as being beat --

Q 

A 

Q 

But he didn ' t say t h ose words? 

No . He did not say beat me up, no . 

He didn ' t say, I ' m go i ng t o come break your legs when 

I get out ? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

him? 

A 

Q 

A 

yes . 

Q 

A 

Q 

No . 

Or I ' rn going to s t ab you? 

No . 

Or I ' rn going to set a bomb at your house? 

No . 

Or in your car ? 

No . 

He was pretty adamant that you had no a u t hori ty over 

That ' s correct . 

And t hat you wer e v i o l at i ng t he Constitution? 

That would be my i mpress i on o f what he was t hinking, 

At least , hi s Const i t u t ional r i g h ts? 

Yes . 

And he said that he was corning fo r your place as a 

J udge, did he not? 

A I' m sorry . What now? 
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Q That he was coming f or your p l ace as a j udge . Th at 

h e was going to try to get you removed as a judge? 

A 

Q 

I don 't recall whether he said that or n o t . 

You d o n ' t recall that . 

Di d he tell you that he wanted everything that you 

owned? 

A 

Q 

A 

Q 

A 

I don 't recall him sayi ng t hat either. 

You don ' t recall t hat . 

Di d a deputy inter view you about t his i nci dent? 

Th e deput y was t here when i t happened . 

Di d he take any kind of formal statement f r om you? 

He took a verbal statement . I don 't know if he -- I 

don ' t remember if h e took a wr i tten s t a t ement or not . 

Q 

A 

Okay . That ' s somet hing --

But he wi t nessed -- he witnessed i t. So I don ' t know 

whether -- agai n, I don ' t remember whet her I wrot e a 

wr i tten s t a t ement or not . 

Q Okay . That ' s frequently what t hey would do is wri te 

some sort o f -- have a victim wri te a wr i tten s t a t ement ? 

A Not always . I mean , I ' ve had cases where t he o fficer 

wi tnessed t h e incident . Therefore -- t here f ore , h e did 

not get a wr i tten statement . I' ve had t hat happen befor e . 

Q 

A 

Q 

Okay . Bond hearings a r e recorded, aren ' t they? 

They are . 

Who does t h e r ecor dings? 
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A It' s done by a machine right behind me . I just p u s h 

a button and it t urns it on . 

Q 

A 

Q 

you? 

A 

Q 

And it's maintained by Greenville County? 

Yeah, f or a period o f, I think, 30 days . 

Okay . You don't h ave that recording with you, do 

No , I do not . 

Di d you listen 

A I think if I remember correct ly, something 

happened to the recording system at some point . Every 

o nce in a while, it'll glitch . And I think when they 

asked f or the recording , i t had glitched and we d i d n't 

have t he recording . 

Q 

A 

Okay . 

But we ' re - - by technicality, we 're not a court o f 

record . So the only thing we would have had would have 

been t he tapes . We don 't have a court reporter . 

Q But t here i s a -- the potential for recording? 

A 

Q 

Yes . There is a potent i a l. 

And t he o fficer who was present could have obtained 

that recording; right? 

A I would assume so , yes . 

MR . MARTINEZ : One moment, Your Honor . 

THE COURT : Yes , sir . 

(Pause.) 
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BY MR . MARTINEZ : 

Q Yo u mentioned a detention o fficer was present i n the 

courtroom t hat day; r i g h t? 

A 

Q 

A 

Yes . 

Wh o was that individual? 

I' d have to look at my notes agai n . I have her name 

down, but I don 't remember her name . I ' d have to -- I 

wrote i t on ther e . I don 't know what her name i s . 

Q 

A 

Okay . Do you know if she gave any sort of s t a t ement ? 

I do not, no . She ' s not employed by Greenville 

County . So I -- I don ' t know anything about where she is , 

or anything . 

Q 

A 

But she woul d have been a wi t ness t o t hi s? 

Yes . 

MR . MARTINEZ: Not hing fu r ther , Your Honor . 

THE COURT : Any redirect ? 

MS . SEAY : Just briefly . 

REDI RECT EXAMI NATI ON 

BY MS . SEAY : 

Q Judge O' Bri en, regarding t he recordi ng, we searched 

f or that , d i dn ' t we? 

A 

Q 

Yes, we d i d . 

Okay . And ther e was some problem t hat prevented us 

f rom getting the recording? 

A Yes . 
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Q 

A 

Q 

I s that correct? 

Yes . 

And the detenti on o fficer that was present in the 

courtroom, if I show you State ' s Exhibit No. 1, d i d you 

say you had that person's name written on there? 

A Yes . It ' s written about halfway down the page . 

Q 

A 

I t was Officer Medlin . 

Okay . And do you know where s he is? 

No . I do not know where she i s . I know s he does not 

work for Greenville County any longer . 

MS . SEAY : Okay . Thank you . 

That ' s all I have . 

MR . MARTINEZ : Nothing further, Your Honor . 

THE COURT : Thank you, sir . I appreciate it . 

You can s tep down . 

Thank you f or being here . 

You may call your next witness , Ms . Seay . 

MS . SEAY : The State calls Deputy Jesse Wasserman . 

THE CLERK: Please p l ace your l eft hand on the Bibl e 

and raise your right hand . 

WHEREUPON, 

JESSE WASSERMAN, 

after first having been duly sworn, tes t ified as f o llows : 

THE CLERK: Thank you . 

Pl ease take a seat . 
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And state your name f or the record . 

THE WITNESS : Good morning . 

My name i s Jesse Wasserman . 

DIRECT EXAMINATION 

BY MS. SEAY : 

Q Deputy Wasserman, where are you employed? 

A I' m employed at t he Gr eenville County Sheriff' s 

5 9 

Offi ce as a K9 handler . And I' m assigned to our traffi c 

interdict ion unit . We do drug inter dict ion on Interstate 

85 . 

Q How long have you been employed with the Greenville 

County Sheriff' s Office? 

A 10 year s . 

Q And you just stated what your current d utie s are . 

What were you doing back on May 31st, 2018? 

A I was t he same -- do ing t he same job, do ing drug 

interdict ion on t he interstate . I ' m ass igned t o K9 . And 

we work various shift s out on the int erstate t rying to 

intercept narcot i cs a nd weapons that are corning through 

Greenville County o n their way to o t her -- other 

l ocat i o n s . 

Q Okay . Would you briefly t ell us what your t raining 

a nd education are to do the things t hat you do? 

A Certainly . I was a state t rooper in Pennsylvania . I 

went t hrough a 27 - week class -- training class to be a 
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trooper i n Pennsyl vani a . I t hen moved down here and went 

t h rough the academy down here , which was , at the t i me , 

12 weeks . 

So I' ve been in law enf orcement for 12 years . And 

I' ve had vari o u s t rainings in cri mi nal i nterdict ion and 

drug int erdi ct i on, whic h is how I ended up at my current 

pos i t i on . 

Q Okay . Back last May 31st , 2018 , were you p r esent 

near bond court where Judge O ' Bri en works? 

A I was . I had made a nar cotics seizur e on the 

i nterst a t e . The bond cour t i s attached to the jail. And 

i t ' s where we go t o get warrants fo r peopl e t hat we a rrest 

or warrants fo r people that we 're looking fo r. 

So I had made a seizure out on the int erstate . And I 

went and took the pri soner, put him in a holding cell. 

And I went to the bond cour t area t o ut ilize one o f the 

computers to type up warrants f or t he person t hat I had 

arrested . 

Q Okay . So when you are seeking a warrant, you have to 

s how probable cause i n that warrant and present i t to a 

magi strate like Judge O ' Br ien i n o r der to obtain t hat 

warrant ; i s that correct ? 

A 

Q 

A 

That ' s correct. 

Okay . So i s that what you were doing on that date? 

Yes . That' s -- t hat' s what I was doing . I had put 
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my p r isoner in the h o l d i ng cell . And I h ad walked to the 

admi n area wh ere we acqui re warrants . And I was i n the 

process of typing u p a warr a n t when I h eard an extreme l y 

l o u d commot ion from i ns i de bond cour t . 

Q Okay . Can you sort of describe the commoti on? Do 

you -- do you r ecall? 

A Yes . I heard a male voice ye lling , screaming . I 

heard profanit ies be ing used . I -- I was kind o f cur ious . 

So as I was peeping my head around t he corner -- J udge 

O ' Br ien , typi cally, l eaves t he door cracked so t hat in t he 

even t t hat h e needs u s o r we need him, you know, we can -­

we can access each other . 

And as I ' m peeki ng my head around t he corner, I can 

see a subject carrying on , using p r ofanities , and a 

detent i on g uard beginning t o l ead him toward t he door t hat 

would exit t hat bond cour t area to go back to t he 

detent i on center, whic h is , you know, a coup l e yards walk 

f rom one to the o t her . 

Q Do you see that person in t he cour t r oom today? 

A I do . It' s the gent leman over ther e in the whi t e 

s hirt wi t h t h e facial tattoos . 

Q 

A 

Okay . Did you hear what he sai d? 

Yes . As I was peeking my head a r ound t h e cor ner 

a f ter hearing all t h e -- t he carryi ng o n and t he 

pro f a nity, as I was peeking my head around the corner t o 
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enter into t h e bond court area, I heard h i m say that he 

was going to fuck t h e Judge up . 

Q 

A 

Q 

Okay . 

I apologize for my . .. 

Di d you -- did you -- did you percei ve t hat as a 

t hreat t oward the Judge? 

A 

Q 

A 

I did . 

Okay . What did you do as a resul t of heari ng t hat? 

I spoke wi t h the Judge . He -- he t old me that he 

t hough t that that was a di r ect thr eat agai nst him, based 

on his job as a judge . So I went t o another judge, 

presented t hat judge with a probabl e cause . And t hey 

i ssued a warrant for thr eatening the life of a public 

o ffi c i a l. 

Q Okay . So you, act ually, bot h over heard the t hreat 

and you spoke with Judge O ' Brien about t he incident ; is 

t hat correct ? 

A 

Q 

A 

Q 

That ' s correct. 

Okay . And did you record t he incident i n a report ? 

I did . 

Okay . And all of t he -- t he events t hat we ' ve been 

tal k i ng about today occurred at the det ent ion cent er in 

bond court. 

A I t is . 

And t hat' s in Greenville County; correct ? 

I t ' s 20 McGee Str eet , Gr eenville County . 

Q Okay . Did you have any involvement i n t he -- i n 
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searching f or the recordi ng o f the incident ? 

A I did not . 

MS . SEAY: Okay . Pl ease answer any questions t hat 

Mr . Mar t i nez may have for you . 

CROSS- EXAMI NATION 

BY MR . MARTINEZ : 

Q 

A 

Q 

Good morning , Deput y Wasser man . 

Good morning , sir . 

So I want ed to ask you some q uest i o n s abou t t he 

l ayou t of t h e bond court office ver sus t h e cour t r oom . Can 

you talk a litt l e b i t about t hat? 

A 

Q 

Certainly . 

I s it -- i s the office outside the court room or i s it 

ins i de t he actu a l cou rtroom? 

A 

Q 

A 

Th e o ff ice wher e I was? 

Yes , sir . 

So the office where I was is d i rect l y o ff of t he bond 

court area . If you can imagine if t his i s wher e J udge 

O ' Br ien would be sitting having bond court , t his -- the 

narrow passageway where y ' all are sitting would be wher e 

t h e t he De f endants a r e brought in f rom the jail . And 

t h e office door t hat J udge O' Br i en goes in out o f the 

admi n office would be like right her e where t he steps are . 

So I was standing on the o t her side o f t hat door , I ' d 

say p r obably -- probably about 10 feet f rom t he J udge just 
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on the other side of the open door . 

Q Can you see the individuals before the Judge when --

when you ' re standing there? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

From the --

From where you were standing? 

From where I was standi ng? 

Coul d you see inside the bond cour t? 

When I l ooked t hrough the open door, I coul d . 

When you l ooked t hrough t he open door? 

Yes . 

Okay . And you said you ' ve been a deput y fo r 10 

years ; is t hat right ? 

A 

Q 

Yes, sir . 

How many call s for servi ce do you t hink you respond 

to over the cour se o f a year ? 

A Well , as an inter d i ct i on officer, we don ' t respond to 

call s for servi ce . We 're not t he individuals t hat if you , 

you know, call 911 , we 're not t he ones t hat are go i ng t o 

s how up a t your house . Our job is proact i ve enforcement 

o f laws traffi c l aws out on the int erstate t rying t o 

get, you know, narcot ics and -- and weapons t hat are going 

up and down 85 . So I don ' t respond t o call s for servi ce . 

Q How many cases are you involved in over the course of 

a year ? 

A 50 maybe . 
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Q Okay . And the seizure that you talked about earlier, 

that did not involve Mr. Breyan at all? 

A Oh, no, no. That was somebody completely unrelated 

on a traffic stop t h at I had made on 85 . And the only 

reason I was at bond court on May 31st was to get warrants 

against the per son t hat I had arrested . 

Q When -- when you overheard t hi s commotion in bond 

court and you came i n and t alked to Judge O ' Brien, did you 

take any sort of written s t a tement from Judge O'Brien? 

A I didn ' t take a written s t a tement, being that I was 

t here and witnessed i t . I didn ' t feel i t was necessary . 

He hear d and saw t he same t hings that I heard . So I, a t 

t hat t ime , d i dn 't feel that, you know, a statement was 

necessary. 

Q But part o f -- of getting s t a tement s wr i tten down is 

to r ecor d t hem contemporaneous to -- to t he event; right ? 

A 

Q 

Yes . 

And t hat' s to make sure t hat i t ' s as complete , and 

correct, and accurate as possible? 

A 

Q 

case? 

Yes . 

And did you attempt to get t he r ecor ding in t his 

A I did not. 

Q Do you recall when you wr ote t he report in your 

case I' m sorry, wrote t he report -- your report on t his 
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case? 

Do I recall when? 

Yeah . 

I -- I don ' t recall when . 

66 

A 

Q 

A 

Q Okay . Would it surprise you t h at i t was October 16, 

20 1 8? 

A I t wouldn ' t . I recall the ori g i nal c harging 

documents were a ttached to anot her report that had been 

wr i tten prior to our computer system. So I hand -- I 

h andwr ote . But I wrote on an o l d report wr iting system 

t hat doesn ' t get saved in -- t hat doesn ' t get digi t ally 

saved . When the -- when t he o ffi ce -- t h e p r osecutor 

called, they couldn ' t find t he r epor t . So I had to 

re- wr ite i t because i t wasn ' t saved digi t ally . 

Q And, you know , t he best case scenari o f or a crime is 

to have it on video or audio recordi ng; r i g h t? 

A Certai n l y . 

Q 

A 

Q 

case? 

A 

And, again , these bond hear ings a r e recorded? 

To my knowledge . 

And you d i d not a ttempt t o get the recording in t hi s 

I did not . 

MR . MARTINEZ : Thank you . 

Nothing f urt her . 

THE COURT : Any redirect, ma ' am? 
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MS . SEAY : Nothing f urth er . 

THE COURT : All right . You can step down , Officer . 

I appr eciate it . 

Anything furth er from the State? 

MS . SEAY : Nothing f urth er . 

THE COURT : Okay . Ladi es and gent l emen, at t his 

t i me , I need to t ake up some matters o f l aw wi t h t h e 

attorneys . We ' ll refi ne what addi t i onal evidence we may 

have t o submit in t hi s case . 

What I ' d like fo r y ' a ll to do while -- I ' m going to 

ask you to go back to your jury r oom . Don ' t discuss t he 

case . But I do want you t o e l ect a Foreperson o f the 

Jury . 

Okay . The d u t i es o f a For eper son are to make sure 

t hat during deliber ations everybody has t h e opport uni t y t o 

o ffer t heir opinion . You know, when 1 2 peopl e get 

together, you know, some people a r e going to be more loud 

a nd r eady to offer t h e i r opinion than others . Some people 

are going to be very r eluctant to say a nything . They ' re 

just more reserved . 

So the Foreperson o f this jury is just to make s u re 

t hat everybody has t h e oppor tunity t o o ffer t heir opinion 

d u r i ng jury deliber ations . Over and beyond t hat, I can 't 

tell you h ow to conduct jur y deliberat i o n s . First of all , 

I ' ve never been on a Jur y . 
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Second of a ll, I go a ll around the state and hold 

J ury trials . And 12 smart people who get together in all 

t h eses respect ive commu n i t i es usually settl e upon the most 

e ffective and efficient way o f conducting jur y 

deliberati ons . And I' m sur e t hat y ' all will do t h e same . 

So if you will, please , r etur n to your Jury room . 

J u st wri t e down t he name o f t h e per son wh om you e l ect as 

Foreperson o f the jury . Give i t to t he bailiff . And when 

we come back in , we 'll p r oceed with t he tri a l o f t h e case . 

Okay . Thank you . 

(WHEREUPON, the jury was excused f rom open court at 

approxi mate l y 11 : 24 a . m. ) 

MOTIONS 

THE COURT : Okay . Mot i o n s? Any f r om t h e Defense? 

MR . MARTINEZ : Yes , You r Honor . 

You r Honor , we -- we would ask the Court to grant a 

d i rected verdi ct in t hi s case . The St a t e has failed t o 

presen t suff icient evi dence t hat the words that Mi c hae l 

sai d cont ained a t hreat to t ake his life , o r his f amily ' s 

life , or inflict bodily har m o n him or hi s family . Much 

o f what was testified to may have been , you know, 

inappropri ate , or inflammatory, o r prof ane . 

But I believe that t hi s statute r equir es mor e 

expr essed t h reat on t h e public official ' s life , or his 

f amily ' s life , or bodily harm . 
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What t he State has presented today is evi dence t h at 

would just call for t he jury to speculate about wh at those 

words meant . And t hat is simply not enough. And I would 

just -- I t hink it r i ses only to a mere s u spi c i on . And I 

would -- t h ere ' s not a whole l ot of case law on t hi s . 

But I would just cit e to a f ew cases , I n the Int erest 

o f J e r emiah W. , which is 361 S . C . 620 . I t ' s a 2004 

Supreme Court case . In that case , t he De f e ndant stated he 

"had a gun a nd he was going to blow t he o fficer ' s F- ing 

head o f f . " Obviously, a very explic i t expr essed t hreat t o 

commi t violence . 

State v . Br i dges , 329 S . C . 11 , 1997 , i t ' s Supr eme 

Court as well . The De f endan t stated to a highway patr ol 

o fficer, "I ' m going to get my g un . I ' m go ing t o come t o 

you r home i n Lake Ci ty . And I ' m going to kill you . " 

Agai n , anot her expressed, explicit t hreat . 

And, f inal l y , State v . Bailey, 416 S . C . 344 . I t ' s a 

Court o f Appeal s case f r om 2006 . The De f endan t i n that 

case t old -- it was a public empl oyee in that case . But 

t hat he i n t ended t o s hoot up t he health center a nd kill 

everyone in the mobile c r isis . And he to l d t he mental 

heal t h examiner t o get away f rom his door o r he would add 

her to his list . The n he s t a t ed, " I ' m adding you to t he 

list anyway . I ' m go ing to kill you , too ." 

I think each of t hese cases demonstrate t hat t here 
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must be a c lear communication o f bodily h arm or death . 

And it can ' t be left to the Jury to speculate about the 

t he meaning of these words . And I would just ask that 

you take that into consi derat i on and grant a directed 

verdi ct . 

THE COURT : Sur e . 

Thank you . 

Position o f the St a t e? 

MS. SEAY : Your Honor , the s t a t u te says t hat t he 

t hreat is to take t he life of or to inflict bodily harm 

upon t he p ub lic official or members of hi s immediate 

f amily if t he threat is di r ectly r elated to t he p ub lic 

o ffi c i a l ' s profe ss i onal r esponsibilities . 

Clearl y , t he Defendant was before t he Judge for a 

bond hearing . So he was act ing within hi s p r ofessional 

responsibilities. And Judge O ' Brien test ified t hat the 

De fendant sai d , I 'm going t o fuck you up, you and your 

f amily . And that's, clearly , a threat . Judge O 'Brien 

perce i ved i t as a t hreat . 

And I t hink that, c learly, falls within t he -- t he 

statute here. And we would submi t t hat t hat ' s suffi c ient 

to p r esent to the jury . 

THE COURT : All right . I wouldn ' t represent t o 

either of you that I either agree or d i sagree wi t h whether 

i t ' s a t hreat o r not . I t hink that's quintessent i a lly a 
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J ury question . 

I think there's evidence in the record whi c h would 

support the State ' s contenti on that it ' s a threat . And 

i nasmuch as the -- t h at there i s direct evi dence o f the 

same . Under the applicable standard f or directed ver dict 

l ooki ng a t t h e motion in t he lig h t mos t f avorabl e to the 

non- moving party in determi n i ng whether t here is any 

evi dence i n the record f r om whic h t he State -- or excuse 

me, f r om whic h t he j ury could determi ne t hat t he State has 

met its burden of proo f , I respect fully decline t h e motion 

or deny the motion f or a direct ed verdict . 

MR . MARTINEZ : I unders t and your r uling, Your Honor . 

If I could just add one thing -­

THE COURT : Sur e . 

MR . MARTINEZ : f or the record . I -- I don 't 

believe that the s t andard is whether i t was perceived as a 

t h reat or not . I believe i t ' s the communicat ion i tself 

has to be a thr eat to take someone ' s life o r t he life of a 

public official ' s f amily or --

THE COURT : Well , i sn ' t it bodily harm as well? 

MR . MARTINEZ : Bodily har m, certai n l y . 

THE COURT : Yeah . 

MR . MARTINEZ : But I don 't believe i t ' s whether t h e 

i ndi v i dual perce i ved it as a t h reat or not . 

THE COURT : Okay . And I unders t and . I n my -- t h e 



38

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1 6 

17 

1 8 

1 9 

2 0 

21 

22 

23 

24 

25 

72 

quest i on i s whether -- whether I ' m going to fuck you up 

and your f ami l y , could -- could that be construed as a 

t hreat to do bodily h arm to somebody? I think t here's 

enough evidence in t h e r ecord upon which that a jury could 

find t hat i t d i d . 

MR . MARTINEZ : I unders t and, Your Honor . 

THE COURT : And under that s t andard, I would deny it . 

MR . MARTINEZ : Thank you , Your Honor . 

THE COURT : All right . What are the -- what are t he 

c harges upon t hat you would introduce o r seek to 

introduce in c r oss - examination for purposes of 

impeachment? 

MS . SEAY : Your Honor , in looking a t t he Defendant ' s 

record, he he has a r ecor d going back to his juvenile 

days . But in terms o f what would be impeachable, I would 

find t hat t he only two offenses that would be impeachable 

are from 2014 . The first one be ing s t alking, March 10t h 

o f 2014 . And intimidation o f a witness , also, March 10t h 

o f 2014 . The first carrying up to five years , and the 

other one carries up to 10 . 

THE COURT : All right . So , Mr . Martinez , any issues 

wi t h respect to t hose two charges? 

MR . MARTINEZ : I would, certainly, object to him 

be ing impeached wi t h those convict ions . I don ' t be lieve 

t hat t hey f a ll under Rule 609 o f the rules of evidence . 
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Di d that seal the deal ? 

JUROR #200, ADAM SHIRLEY: Yes , s ir, i t d i d . 

THE COURT : Okay . Good . Well , I'm glad . So you can 

put that on your resume that you acted as jur y Foreman . 

And I'll I ' ll a ttest t o i t . So t hat when you ' re -- in 

t h e future when you ' re submitting your resume t o empl oyers 

or other postilio n s o f r espon sibility a nd authority, you 

can put that on t here . 

JUROR #200 , ADAM SHIRLEY : Thank you , J udge . 

I t ' d be an h o nor . 

THE COURT : Okay . So , Mr . Martinez, do you intend to 

p u t any evidence int o the record, sir? 

MR . MARTINEZ : We do , Your Honor . 

Th e Defense would call Mr . Breyan t o t h e stand, 

p l ease . 

THE COURT : Okay . Mr . Breyan , come f orward . 

THE CLERK : Please p l ace your l e f t hand on the Bib l e 

a nd raise your right hand . 

WHEREUPON, 

MICHAEL ANTHONY BREYAN, 

a f ter f irst having been duly sworn, tes t i f ied as f o llows : 

THE CLERK : Thank you . 

Pl ease t ake a seat . 

And state your name f or the record . 

THE WITNESS : Michael Anthony Breyan . 



40

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

1 4 

15 

1 6 

17 

1 8 

1 9 

20 

2 1 

22 

23 

24 

25 

MICHAEL ANTHONY BREYAN- DI RECT BY MR. MARTINEZ 77 

DIRECT EXAMINATION 

BY MR . MARTINEZ : 

Q Mi chael, just make sure t o speak up so everyone can 

hear you . Okay . 

A 

Q 

A 

Q 

A 

Understood. 

How old are you , Michael? 

30 . 

30 . 

Where are you f r om? 

Born in New Jersey. But I live a r ound t he area o f 

Greenville , Pelzer, Fountain Inn, Simpsonville, around t he 

area . 

Q 

A 

Q 

How long have you lived in 

Since I was two. 

in t he upstate? 

Now , I ' m go ing t o d irect you to what we 're here f or 

today, which is t he bond hearing that you wer e in f r ont o f 

Judge O 'Brien on on May 31st, 20 1 8 . Okay . Do you 

remember t hat day? 

A Understood . Fair ly fai r ly decent , yes , sir . 

Q Okay . Do you remember being in f r ont o f Judge 

O ' Brien? 

A 

Q 

I do . 

And what -- what was your issue that day about t he 

c harge you were t here fo r ? 

A Just t hat I was pro t ect ed over a pattern of words 



41

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1 6 

17 

1 8 

1 9 

2 0 

2 1 

22 

2 3 

24 

25 

MICHAEL ANTHONY BREYAN- DIRECT BY MR . MARTINEZ 7 8 

t h at he was pretty much a fool for having me in f ront of 

him for signing an illega l document that i s protected by 

t he Constitution, which, also , [inaudible] of the United 

States . That's pretty much a ll was my argument . I pled 

to r u l e one when I wal ked in t he door --

Q Okay . So 

A -- he put a bond on me and attempted to extort me and 

cause obstruct ion o f my justice . 

Q Okay . And so did you believe that t he c harge was 

Unconst i tut i onal ? 

A Firmly from what I read and from what I compr ehend 

and what I seen 

Q 

A 

Okay --

-- from t he jailhouse lawyer handbook and what t hey 

taugh t me in the legal law library, yes , p r etty much I 

d i d . 

Q What -- h ow did you believe Judge O 'Brien was 

v i o l at ing t he Constitution? 

A Well, when he read t he warrant, I asked him, 

pacifically [sic] , a f ter he read the warrant t hat the 

warrant that I was p l aced t he bond before I caught the 

c harge was a harassment second wher e I was at SCDC . 

Somebody called t he p hone from a r estricted number , which 

i s , also, Unconst i tut i onal and a violation of form 14 , 

whic h I 'm going t hrough r ule eight criminal unusual 
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puni s hment and discrimination t h at I d i dn 't do . But it 

was a pattern of words --

Q 

A 

Okay --

-- and I, pacifically, told him that by him placing 

t hi s bond on me that he acted unlawfull y , and illegally, 

willfully , a nd willingly by attempt ing to ext ort me and 

obstruct i o n of our just ice and b r eak o ur laws, a nd rules , 

a nd r egulations in o ur United States in t hat I would do 

what I needed to do to have him r emoved from my just i ce 

agency . 

And that's when he , pacifically , stated t hat 

s upposedl y t hat I t hreatened hi s life becau se I to l d him 

pretty much that he was a fool, that he acted unlawfully . 

He caused obstruct i on of my just ice . I free -- t hat I was 

free from d i scriminat i on . The case t hat he was granting a 

bond on was a pattern of words 

Q 

A 

Q 

Okay --

which i s p r otected by rule one . 

So did you believe t hat you coul d get him r emoved 

from his pos i t i on as a judge? 

A I mean, if we t alk abou t law, as t he p ledge of 

a llegiance says , wi t h liberty and just ice for all. That's 

a ll. 

Q Okay . Did you believe that you could s ue him 

financi a lly? 
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A Of course . Because it ' s so proved clearly o n 

v i deotape , bond court, and, actua lly , by his consent that 

h e attempted to charge me f or something t h at is protected 

by rul e one , f r eedom of speech . Freedom of speech -- the 

speech is protected by t he firs t Consti tution . I t not 

only applies and pert ains t o words t hat you and I say, but 

other ways t hat we expr ess our identities and our views . 

So , ther efor e , if t hi s is a f orm of expression, i t ' s 

a patter n o f wor ds , i t ' s overruled by r ule one , d i smi ssed, 

peri od . 

Q 

A 

Okay 

Wh y would he place a bond f or a case if he ' s working 

i n the matter of t he justice department a nd t he just i ce 

agency and f acility? 

Q But when you -- when you got upset wi t h him t hat 

day 

A Understood . 

Q -- wer e you upset and -- about him violat ing your 

Const i t u t i o na l right s , as you believed? 

A That and a little b i t of more of t hat . I was pri orl y 

g i ven a f ive- year sentence for a case t hat I served 75 

month s when you ' re onl y supposed to serve 30 mont hs on a 

five year no n- violent [inaudible ] . I served 75 mon t hs 

Q 

A 

Okay 

-- day f or day under illegal case . And my convict ion 
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was obtained by 

Q All right . Let ' s -- l et ' s go back . Let ' s -- l et ' s 

c i rcl e back to the bond hearing that you were there for . 

Okay . When you -- t h e judge testified t h at you sai d, I ' m 

goi ng to "F" you up , you and you r family. When you sai d 

t hat , did you mean i t financially and pro f ess i o n a l ly? 

A We ll, really, pref erably, t o be honest wi t h you , I 

don ' t even remember sayi ng, actu a lly , t h em -- t hose of -­

t h em t erm o f wor ds . He as ked me willfully a n d willing l y 

if him and hi s family ' s financial areas or et cet era . 

Becau se I, pacifically , tol d him o n t he tape t hat by 

him viol atin g a f ederal r ight , givin g a deliberat i o n, I 

will have him r emoved f r om t he justice departmen t as a 

matter of l aw . Because it is to l eran t by withholding t he 

cri teri a in our criminal just ice agen cy a nd t hat I woul d 

do what I have t o do to take everything t hat he own s . 

So if we act accor dingly and accountabl e and I am 

g i ven libert y and just i ce upon is served c r iminal 

ind i ctments fo r a ttempt ed ext ort ion because I have been 

h e l d illegally, unlawf ully . Th e bond was in violat ion o f 

t h e Constitution . There ' s t hree types o f laws in our 

cri mina l just i ce syst em . There ' s criminal , f ederal , and 

Const i t u t i o n. Const i t u t ion are our supreme laws in the 

United St a t es . 

So the case is in v i o l at i o n o f them . So I am t o be 
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granted what I want and what I r equest f rom the Government 

agency as a matter o f law . Sorry they attempted to come 

at me ill egally, unlawfully . Th ey should have acted as a 

matter of just i ce . That ' s all I can say . 

But I didn ' t -- to answer your question , I don't , 

actu a lly , remember t h reateni ng his life . I don ' t believe 

I, actually, said a t h reat t owards him . I , pacifically, 

corrected him in a cri t i c i zabl e way for hi s foolishness 

a nd his f oolishness acts . Because of t h e fact t hat he 

judged me n i ne t imes out of 1 0 fo r my cover or t h e way 

t hat I reveal myself . And I came int o t h e cour t r oom 

because I corrected him in error . He acted in hi s 

f eelings and emotions , which i s [ inaudible] and 

unto l erabl e . Because he t ook i t as humiliat ion t hat I was 

telling h im how t o do his job . And t hat' s not my place . 

He should have act ed accor dingly and accountabl e . And 

we 

Q 

A 

Q 

Okay . 

-- should not be r i g h t her e , but we are her e . 

But you -- what you wer e t elling t he Judge , was t hat 

re l ated to fi nanci a l -- his fi nances and his professional 

status as a judge? 

A Well, I mean , I ' ve been incarcerat ed s i nce I was 21 . 

I' m 30 years old . I' ve been -- actually, the St a t e has 

cont i nued to har ass me and place Unconstitutional char ges 
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on me . I ' ve been h armed in an educational way . I' ve been 

h armed in a financia l way, which is , actua l l y , oth er 

t hings in a civil matter , which will be deal t wi t h 

accordi ngl y and accountable per Whit e Ho u se and t h e actual 

f ederal i n -- excuse me, in Vermont and Vi rgi n i a , whi ch 

I' m i n t hat cour t r oom now regarding 

Q 

A 

Q 

Okay --

-- this who l e case . 

I u nder stand . 

A Becau se as soon as I came t hrough t he door aft er I 

spoke wi t h you t he fi rst t ime , I immediatel y wrot e to t he 

f ederal court s and asked f or a habeas corpu s package f rom 

Washington DC fo r t he illegal confinemen t . I f illed out 

t he package -- grant ed immediate r elease in which this 

actua l individual has had a f ormer case where an 

ind i v i d ua l s is 

Q 

A 

Q 

A 

S i r , sir . 

o r was 

We can ' t -- we can ' t -- I unders t and . 

Understood . 

MR . MARTINEZ: One moment , Your Honor. 

THE COURT : Yes , sir . 

(Pause . ) 

BY MR . MARTINEZ : 

Q Di d you ever intend to hur t J udge O 'Br i e n in a -- o r 
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his family in a physical way? 

A No . I j ust, pacificall y , spoke a form o f expression 

o f, actually, criticizing him . I was i rri tated t hat I was 

in front o f a fool at the time that, actual l y , woul d 

d i spose f oolable [phoneti c] ways when his p lacement and 

cri teri a carries a l ot more o f him as a man and as a man 

o f justice . That's a ll . 

MR . MARTINEZ : No t hing further, Your Honor . 

THE COURT : Okay . Cross- examinat ion, ma ' am . 

MS . SEAY : I don 't have anything, Your Honor . 

THE COURT : Okay . Thank you . 

All right . Mr . Breyan , thank you . Thank you for 

be ing here . 

You can s t ep back down , sir . 

THE WITNESS : Yes , s ir . 

THE COURT : I appreciate i t . 

Okay . Anyt hing else from t he De fense? 

MR . MARTINEZ : No , Your Honor . 

THE COURT : Anything in r eply from t he State? 

MS . SEAY : Nothing from the State . 

THE COURT : Okay . Ladies and gentlemen, it ' s about 

10 till 12 : 00 . We ' re going to take a break f or lunc h . I 

cons i dered going s traight t hrough . But t he problem in 

t hat is that I -- i t ' s too lat e for me to o r der you l unch . 

I f we were going t o go straight through and y ' all wer e 
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Okay . So y ' all have a good lunch. Please don't 

d i scuss the case . And I' ll see you back here at 1 : 30 . 

Th ank you very much. I appreciate it . 

(WHEREUPON, the jury was excused from open court at 

approxi mate l y 12 : 01 p . m. ) 

THE COURT : Okay . Any additional mot ions f r om t he 

De f ense or t he St a t e? 

MR . MARTINEZ: Your Honor, I would just renew my 

d i rected verdi ct mot ion . 

THE COURT : Okay . And you ' re protected on the record 

i n that regard . And the original ruling stands . 

Anything f rom the State? 

MS . SEAY : Nothing f rom the State . 

THE COURT : Okay . 1 : 30 , ladies and gent lemen . We ' ll 

see you back then . 

(WHEREUPON, a lunch b r eak was taken . ) 

THE COURT : Okay . So o r der o f a r gument i s State , 

De f ense , repl y f rom State . 

The my c l erk is bri ngi ng t he ver dict f orm . But 

i t ' s a very simpl e verdi ct f orm, which just has not guil ty 

and guilty . 

MR . MARTINEZ: Yes , s i r . 

THE COURT : All right . So 

MR . MARTINEZ: In terms just fo r t he record . I n 

terms of c l os i ng argument order , I would just ask that t he 
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will t hen h ave the opportunity to argue . And then the 

State will h ave t he opportu n i ty very bri e f ly t o repl y . 

All of t hat should take about 30 minutes , maybe a l ittle 

b i t l ess . And then I'll give you t he c l osi ng argument - ­

or , excuse me , t he c l os i ng charge on t h e law . 

So let ' s go ahead a nd get s t art ed . 

Ms . Seay, you r argument, ma ' am . 

MS . SEAY : Th a n k you , Your Honor . 

May it please the Court . 

THE COURT : Yes , ma ' am . 

CLOSING ARGUMENTS 

MS . SEAY : Mr . Mart inez . 

Mr . Fedalei . 

Good aft ernoon , Mr . Foreman, and, ladies and 

gen t l emen o f the jury . 

Thi s is my opportunity to come befor e you again as we 

tal ked about when we had opening statements t hat we would 

be able to come back befor e you after t h e p r esentation o f 

t h e evidence to argue our posit ions . And this i s my 

opportunity to give you the State ' s posit ion on what has 

been present ed, and to tell you why I believe t hat the 

State has proved our case . 

Now , in terms of t he law in t hi s case , o u r 

l egi s l ature has enacted this l aw that says that i t ' s 

unlawful f or a person to convey a t hreat to inflict bodily 
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harm or to take t he life of a p ub lic o ffi c i a l or members 

o f his immediate family, and to make that threat d i rectl y 

re l ated to the professional responsi b ilit i es o f t hat 

magi strate judge . 

So you have heard the testimony in t his case from 

Judge O 'Brien, t hat h e was in t h e performance o f hi s 

pro f ess i onal r esponsibilities as a b ond court judge down 

at the law enf orcement center . He was in t he process o f 

sett ing a bond f or t h e Defendant on an unrelated c harge 

when t his inc i dent took place . 

You hear d what he to l d you about his interaction wi t h 

t h e Defendant when t hi s happened . He to l d you t hat t he 

De f endant -- he t old you t hat h e gave t h e Defendant some 

instructions t ha t h e gives t o every defendant who comes 

be f ore him f or a b ond . One o f t hose right s t hat h e gave 

t h e Defendant was h e instr ucted him t hat he had t h e r ight 

to r emain s ilent . The Defendant chose not t o do so , 

knowing that t he t hings t ha t h e said coul d be used against 

him . 

And J udge O ' Br ien sai d t ha t h e made not es when t h e 

De f endant began using p r ofanity and t hings that re s ulted 

in him being held in contempt o f court f or using 

pro f ani t y . He said t hat he a llowed t he De f endant t o t alk 

because h e wanted to give him an opportunity t o speak . He 

sai d he always gives people an opportunity t o speak . 
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And then h e started o ff by talking about the First, 

Fourteenth Amendment , and some things o ff of papers that 

he had brought into the cour troom . He sai d he l et him 

tal k for a good while before he cut him o ff. 

And he said that he was agi tated and h ostile . And 

a f ter a f ew minutes t hat -- and I ' m quot ing Judge O ' Br ien 

here what h e r ead f rom his not es that h e took t hat day 

t hat t he De f endant sai d , Fuck you , fuck you , Judge . You 

don't have any aut hori t y over me . Then h e told him that 

h e could s uck his d i ck and a f ew mor e fuck you ' s . And he 

gave him 90 days cont empt o f court . 

And so , a t t hat point, he was having him taken f rom 

t h e cour t r oom . And h e said t hat ' s when t h e Defendant 

sai d , I ' m go i ng t o fuck you up , you and your family . And 

so that i s t h e t hreat at issue her e . I ' m going to fuck -­

fuck you up, you and your f amily . 

And Deputy Wasserman, who was in the room next door , 

whic h t hey descri bed the set up to you . So t hat room was 

very close . Deputy Wasserman testified t hat he was about 

10 feet f rom the Judge and t hat the door was cracked open . 

So he overheard t he commot i on . He overheard t he De f endant 

u s ing profanit ies . He over hear d the t h reat . And he said 

h e peeked i n the court room . And that h e then went in t he 

courtroom and Judge O ' Br ien spo ke wi t h him about t hi s . 

And Deputy Wasserman, who was t here on a totally 
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unrelated matter as h e testified, t hen took t his matter t o 

a different judge wi th his probable cause for t his c rime 

o f threatening a public official and obtained a warrant 

f or the Defendant f or this . 

Now, it ' s just -- i t ' s very p l a i n t hat i t ' s - - the 

l aw is t hat it's just illegal t hat you can 't t hreat en a 

Judge in t h e per fo r mance o f hi s duties . He just - - he 

doesn 't have t o p u t up with t hat . I t ' s -- it's p l a in and 

s imp l e . 

And the Defense, from what I can gather f rom t he line 

o f questioning o f t h e Defendant and from the Defendant's 

test imony, may present to you some idea o f - - t he idea 

o f -- o f f reedom o f speech and p r o tected speech, words 

t hat are protected and, per haps, even t hat this wasn 't a 

real t hreat, o r t hat he he intended to have him r emoved 

f rom t he bench as a judge , or t hat he intended to sue him . 

The Defendant testified that h e does not r emember 

making t he t h reat . He said h e just correct ed his 

f ooli s hness and his f ooli s h act i ons . And he called him a 

f oo l several times. Bu t he testified h e didn 't remember 

making t he t h reat . 

But you heard f r om t h e two St a t e ' s wi t nesses , Depu t y 

Wasserman and Judge O ' Brien , t hat he made that t h reat , 

Now, I ' m go ing t o fuck you up and your f amily . And it ' s 

f or you , t h e jur y , to decide , what is a reasonabl e 
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interpretation o f that? What do reasonable people think 

t h at means? And Judge O ' Brien t ook t hat as a t hreat. And 

I submit to you t hat reaso nable people take t hat as a 

threat t o do something bad t o you and your family . 

So what it' s going to boil down to is wheth er you 

believe the State ' s two witnesses or whether you believe 

what t he De f endant to l d you . 

And there may, also , be some s uggest i on t hat because 

t h e State d i dn 't pro d uce a recording o f t hi s incident t hat 

t here should be reasonable d oubt, t hat you can ' t find t he 

De f endant guilty because t here ' s r easonable d oubt because 

t here ' s n o recording in this case . Well , it would be nice 

if we had a r ecor ding o r a video of every c rime t hat 

occurs, but we do not . And f or year s and year s , peopl e 

have been convi cted in courts o f law wi t hout videos and 

wi t hout recordings . And t here is no audi o r ecor ding o f 

t hi s . 

And you heard the test imony t hat there was a gli t ch 

in the syst em, t hat i t only records f or 30 days , and t hat 

we wer e unable t o obtain a recording o f t hi s . But you 

heard from t h e wi t nesses who to l d you t hey hear d t h e 

t hreat . 

And at t he end o f t h e day, you either believe t hem o r 

you believe the Defendant. And I submit to you t hat t hose 

wi tnesses are c r edible witnesses who woul d not put their 
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careers on t h e line to come h ere and -- and testify to 

compl ete f abri cati ons . 

And I submit to you t h at the State has g i ven you 

evi dence t h at is proof beyond a r easonabl e doubt t h at the 

De f endant conveyed hi s threat to the Judge . And I' m 

aski ng you to find him guilty . 

Thank you . 

MR . MARTINEZ : May i t please t h e Cour t . 

THE COURT : Yes , sir . 

MR . MARTINEZ : Ms . Seay . 

Good aft ernoon , ladies and gent lemen . 

As I said earlier, t hi s case i s about words and what 

t hey mean . This crime is very specific . It has to 

contai n a t h reat t o take t he life of or to inflict bodily 

harm on a p ub lic o fficial or a member o f his immediat e 

f amily . 

Your job today is to deter mine the words that were 

sai d and what they meant . I t ' s up t o you to det ermine 

whether those wor ds were a t hreat t o take Judge O ' Br ien ' s 

life , or t h e life o f his family member s , o r t o inflict 

bodily harm on t hem . The St a t e has failed to do t hat 

today . 

I want t o start off by talking a little b i t about my 

c lient , Michael ' s test i mony . Mi c hae l i s , obviously, a 

very animat ed per son . And he has a lot belie f s about t he 
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l aw and about Constitutional r i gh ts . And he believes 

t h ose passionately . Your job today is not to det ermine 

whether those beliefs a r e valid or not. I ' m not 

s uggest i ng t h at they are . 

But you heard h i m tal k about h ow he got upset t hat 

day , how he felt t hat Judge O ' Br i en was v i o l at i ng his 

Const i tut i onal right s , how he f e l t t hat he didn ' t have 

authori ty over him . Again , i t ' s not your job t o determi ne 

whether that is t rue o r not . You have to under stand t he 

context i n whic h t his all happened . 

You hear d him talk about how he told Judge O ' Brien 

t hat he was corning f or his place as a j udge . He to l d him 

he was violat ing his Constitutional right s . And he told 

him how he was going to take hi s money and ever ything he 

owned . I n t he moment, Michael believed t hat . And he fel t 

i t passionately . Words have to be given meaning i n their 

broader cont ext . 

What Judge O ' Br ien testified about , what Deputy 

Wasserman testified about , t he basis f or this charge t oday 

are the words , I ' m go i ng t o "F" you up , you and your 

f amily . I' m not here to t ell you t hat t hose are n i ce 

words . I ' m not here to say t hat those are wor ds t hat I ' d 

want t o hear di r ected at me . I under stand that . But t hat 

doesn 't mean ther e was a t hreat to t ake Judge O' Bri en ' s 

life . I t doesn 't mean it ' s a t hreat to take t he life of a 



56

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

95 

f ami l y member or t o i n flict bodily harm on them . It may 

be a financial threat . It may be a professional t h reat . 

But the St ate wants you to speculate about what t h e 

words meant , that t h e words were a physical threat. And 

t h ey want you to speculate because they don ' t have other 

evi dence to b r ing you . 

Th e r ecor ding we t alked about a l ittl e b i t . There 

was a recording . I t ' s t r ue t hat not every c r ime i s 

captured on video or audio recording . But this a lleged 

cri me was . And t hey have t he ability to get t hat 

recordi ng i mmedi ate l y to preserve t hat evi dence and they 

f a iled t o do so . 

Mi c hae l was absolutely p r ofane . He was abso l ute l y 

i n fl ammatory . But i t ' s not enough t hat you don ' t like 

what he said . I t' s not e nough that you woul d be bothered 

by what h e sai d . You have t o be fi r ml y convi nced of his 

guilt and fi rml y convinced t hat the words that h e said 

were a t hreat r e l ated to causing physical har m to a publ ic 

o ffi c i a l or member s o f his family . 

Now, my client , also , testified about what he 

believes t h e r ight to a f r eedom of speech ent ails . I ' m 

not her e to talk about f r eedom of speech . What I' m her e 

to talk about is t his c r ime i s ver y specific . I t is not 

any sor t o f c r iticism against a publ ic o ffi c i a l . It is 

d i rect l y about physical har m towards t hat public o ffi c i a l 
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or members o f his f amily . 

Let ' s talk a little b i t about wh at Judge O ' Brien 

testified about . You heard Judge O ' Brien testify that 

Mi chael didn ' t say, I' m going to get a gun and kill you . 

He didn't say, I'm goi ng to break your l egs. He d i dn ' t 

say, I ' m go ing t o set a bomb at your house o r in your car . 

Those are expr essed, explicit t hreats to do violence . 

That's not what we have her e . What we have are words t hat 

were said, and t he State is asking you to speculate about 

t h em . 

The State has the burden of proo f beyond a r easonable 

doubt in t hi s case . And what t hat means is i t' s proo f 

t hat you are fi rmly convinced o f his guilt . If you need 

to fill the gap t hat the St a t e ' s lack o f evidence has 

l e f t, t hen you have reasonable doubt . If you are left t o 

specul ate about what was meant, you have r easonable doubt . 

And the best analogy that I ' ve heard t hat describes 

reasonable doubt comes f r om college football replay . Now, 

f ootball season just started . And I know not everyone 

here might watch football, so I'll t ry to explain it t he 

best I can . Let ' s say you see a fumble happen on a play . 

The r efer ees r ule a fumbl e immediat ely . Their job then is 

to look a t t h e replay and det ermine whet her t hat i s a 

fumbl e or whether i t should be overturned . To overturn 

i t, they need irrefutable evidence t hat t h e call on the 
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fi e l d was wrong, t hat it was not a fumble . 

Now , i t might be close . You mi g h t think looking at 

i t, oh, the player was down be f ore the ball came out . But 

if you - - if ther e ' s not irrefutable evi dence, t h en the 

call s t ands . 

We ll, t he call on t h e field here is Michael is 

p re s umed innocent . And you have the same job t oday . You 

have t o decide whet her the St a t e has presented you 

i rre futabl e evidence to over t u rn Michael ' s p r esumption of 

i nnocence. 

Becau se the State has failed to do t hat today, t h e 

verdi ct that you should r ender is not guilty . So I ask 

you to go back int o t h e deliber ation room in a f ew minutes 

to discuss t hi s case and ret urn a not guilty verdict. 

Thank you . 

THE COURT : Would you like t o repl y? 

MS . SEAY: No r eply f rom t he State . 

CHARGE ON THE LAW 

THE COURT : All right . Ladies and gent lemen, I ' m 

go i ng t o get a little closer to you . 

When we s t art ed t he case , I to l d you t hat you had 

certai n roles and funct i ons to per fo r m, and t hat I have 

certai n roles and funct i ons to per fo r m. So under your 

oath, you swore t o try this case in accordance wi t h the 

l aw and the evidence that was presented . So under that 



59

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

98 

oath , you must accept the law as I give i t to you . If you 

come into thi s courtroom with any preconcei ved i deas or 

not i ons about what the law is or about wh at the l aw should 

be , under your oat h , you must d i sregard t h at and you 

accept t he l aw as I g i ve it to you t his a f ternoon . 

Now , as we started t hi s case , I t old you that t he 

De f endant i s p r esumed innocent until 1 2 deliberating 

jurors det ermine t hat the St a t e has met i ts proof of 

proving each and every element of t he o ffense beyond a 

reasonabl e doubt . So as we s i t her e , even at t his late 

stage in t h e p r oceedings, t he De f endant retains t hat 

presumpt i on of innocence . And if you 'll imagine t hat he ' s 

wearing a robe just like I am . And he retains t hat r obe 

and he wears it right now . And he ' ll keep it on until and 

unless 12 deliberat ing jur o r s determine t hat t he State has 

met its burden o f proof. 

Now, o f course, t he burden o f proo f is beyond a 

reasonabl e doubt . And you ' ve heard t hat bandied around 

here . You ' ve p r obably hear d i t in -- just k ind o f in 

popul ar cult ure in your ever yday lives . Bu t t here a r e 

d ifferent burdens o f p r oof in court . 

In most civil cases , you ' ve got a burden of proof 

called t he preponderance o f t h e evidence , which i s the 

greater weight o f t h e evidence , g r eater t han 50 50 

percent more likely t han not. In some c i v il cases, you 
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h ave clear and convi ncing evidence, which is just that i t 

must be clear and convi ncing . You have t h at in cases like 

f raud . And if somebody ' s asking fo r p u n i t i ve damages in a 

c i v il case , you may h ave clear and convincing evidence . 

Bu t i n each and every case t hat comes be f ore t he 

Court in a cri mina l proceedi ng, the government' s proo f is 

beyond a reasonabl e doubt . And p r oof beyond a reasonabl e 

doubt is proo f which fi r mly conv i nces you of t he 

De f e ndan t ' s guilt . 

Now , t here ' s nothing on the f ace of t he earth t hat 

can be proven beyond any possible doubt. And t he law 

doesn ' t require t hat the St a t e p r ove i ts case beyond any 

poss i b l e doubt . However , i f a f ter your revi ew o f the 

evi dence , you' r e f irmly convinced o f t h e Defendant ' s 

guil t , t hen , under you r oath, you would fi nd t he De f e ndan t 

guilty . However, if after your r eview o f the evidence, 

you find t hat ther e i s a real poss i b ility that t h e 

De f e ndan t i s not guil t y , t hen , under you r oath, you would 

fi nd t he De f endan t not guilty. 

Now , you 'll make t his deter mination, again, by 

l oo king a t t h e evidence and determi n i ng what t he f acts 

are . You have t he so l e and exclus i ve a u t hori ty to 

determine what t he f acts are in this case . Regardless o f 

what anybody else in this court room may see -- may say, 

you have t h e sole a nd exclusive author ity to det ermine 
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what t he facts are . And you do that by wei ghing and 

judgi ng the evidence, deciding what's i mportant and what ' s 

not . 

An important part of that is determining who to 

believe and who not to believe . So you ' re going to be 

judging the credibility of t he witnesses just like you d o 

every single day in your common lives . You bring certain 

intui t ive common sense skills to the courtroom. 

And you know that every day you 're judging people ' s 

credi b ility when you watch t he news at night, or when you 

talk t o your neighbors, you talk to people in your office . 

You know t hat when you 're talking t o t h em, you're -­

you 're listening t o t h em . You hear what they have t o say . 

You hear h ow they say it . You ' re looking at t heir facial 

express i ons . You 're l ooking at their body language . 

You're determining whether t hey have something to gain or 

something to lose as a consequence o f what they ' re telling 

you . And from t hat, you determine whether t o believe t hem 

or whether not t o believe t hem . You' ll do the same thing 

in court . You'll l ook at t he test imony of the wi tnesses 

and decide wh o t o believe and wh o not to believe . 

Now, understand t hat you can believe everything t hat 

someone says o r you can believe nothing t hat someone says . 

You can take part of it and believe it and give i t great 

we i g h t, discount t he rest, or you can cons i der i t with 
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Now, also , i n any case that comes befo re -- c omes 

be f ore the Court, evi dence is go i ng to take one or two 

f orms. I t ' s either goi ng t o be direct or circumstantial . 

You may have hear d d i rect and c i rcumstant i a l before maybe 

o n TV or in some o t her settings . But t h e evidence is 

go ing t o be one of t h e two . And the l aw doesn ' t re f er 

pre f er one or the other . 

And di r ect evi dence i s evidence which i mmedi ate l y 

establis hes a fact to be proven . Circumst ant ial evi dence 

i s p r oof o f collater al facts or a chain o f facts t hat when 

taken t oget her prove a main f act to be proven . And that ' s 

a p r etty s i mpl e defini t ion . Bu t I always find i t ' s a 

litt l e bit eas i er to give you an example of i t becau se I 

fi nd t hat t hat kind h e l ps you to conceptualize i t a little 

b i t better . 

Let ' s say t hat one January evening you ' re going to 

bed and you walk past your front window, your front door 

and you l ook out your f r ont door and you see t here ' s no 

preci p i tat i on on t he g r ound at all . That ver y next 

morni ng, you wake up , you look out t hat same door o r 

wi ndow and you see t hat ther e ' s a blanket of snow on t he 

grou nd . And in t hat snow, you see t here a r e foot s t eps 

whic h lead to your door and t hen lead away . Well , under 



63

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 02 

t h at set o f circumstances , you know that you ' ve got direct 

evi dence t h at it snowed last n i g h t because it's 

i mmedi ate l y established through the presence of the snow . 

But you've got circumstantial evi dence t h at at some time 

t h at night or early t hat morning, somebody wal ked to your 

door and walked away . 

Now, you can ' t see t hat per son . You can ' t touch 

t h em . You can 't have a conver sation wi t h them . But you 

know because of t he presence o f the f oot s t eps in t h e snow 

and the timing of t hat snowfall that somebody mus t have 

walked t o your door -- to your door and walked away . 

That ' s circumst ant ial evidence . 

Now, again , the law doesn 't pre f er direct evidence 

over circumst ant ial evi dence , or cir cumstantial evi dence 

over direct evidence . You decide what we i g h t i t has, 

regardl ess -- r egar dless o f whether i t ' s char acter ized as 

d i rect or c i rcumstant i a l evidence . 

Just know t hat t o t h e extent t hat t he State relies 

upon circumst ant ial evi dence , a ll of t hose cir cumstances 

when t aken together must point conclusively t o t h e guilt 

o f the accused, and must not s i mpl y est ablish a s u spi c i on . 

Ladi es and gent l emen, you heard some test i mony t hat 

wi tnesses and - - t he Defendant , per haps , has a pri or 

record . Understand t hat you cannot consider t he f act t hat 

h e may have a p r ior record t o determi ne whether h e is more 
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likel y or not to have committed t his a lleged crime . It 

can only be considered for t he purposes o f impeachment, 

t h at is credibilit y . You can cons i der i t onl y to 

determi ne wh ether -- whether h e is more or less 

believabl e . And you in your anal ys i s determi ne wh at 

e ffect t hat has, i f a n y . 

So ther e ' s o n e charge befor e t h e Cour t t hi s 

a f ternoon . And t hat -- that c harge is t h reatening the 

life , person , o r f amily of a p ub lic o ff icial . 

Now , I ' m go i ng t o read fo r you the law . This is 

strai g h t f rom the statu tory l aw in t he State o f Sou t h 

Carolina . And i t i s defined as as f o llows : I t is 

unlawful f or a person knowingly and will f ully t o deliver 

or convey to a public official any letter , o r paper , 

wr i t ing , print , missive , document, or e l ectronic 

communicat i on, or verbal or e l ectroni c commu n i cat i o n which 

contains a t h reat to take t he life of or to inflict bodily 

harm upon t h e public official or member s of his i mmedi ate 

f amily if t h e thr eat is di r ectl y r elated to t he p ub lic 

o ffi c i a l ' s pro f ess i o n a l r esponsibilities . 

Okay . That ' s a long par agr aph . So I ' m go i ng t o read 

i t fo r you o n e more t i me . Okay . I t i s unlawful f or a 

person knowingly and willfully to deliver o r convey to a 

p ub lic o ff icial any l etter, or paper, wr i t ing , print , 

mi ss i ve , document , or electr onic communication or ver bal 
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or electronic communication which contains a threat to 

take the life of or to inflict bodily h arm upon t he public 

o ffi c i a l or members o f his immediate f amily if t he threat 

i s directly related to the public official ' s professional 

responsi b ilit ie s . 

All right . So I ' m abou t t o send you back to your 

Jury room to begin your deliberations . But I want to show 

you your verdi ct form befor e you go back there . I think 

i t ' s fairly simple . But I just wanted to make s ure that 

we had t he chance to discuss i t befor e you start l ooking 

at it and be f ore you start your deliberations . I t ' s a 

very simple ver dict f orm . 

I t ' s just got the capt i on here , it says , Ver dict . 

Then i t says, As t o t he char ge of t hreat ening t he life of 

a public o ffi c i a l, we, the jury, unanimously find the 

De fendant -- now, i t says " unanimously .'' Understand your 

t hat verdict must be unanimous . You must all agree on t he 

verdi ct . I t can 't be 11 t o one o r 10 to two . I t ' s got t o 

be all of you. 

Understand as well , your verdict must be based on the 

evidence and the law that was presented in the case . I t 

can 't be based on b i as, p r ejudice, sympat hy, capri ce, or 

any other f actor . I t must be a r easoned, deliberate 

deci s i on based upon t he law and the evidence t hat was 

presented in the case . 
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Now, so you ' ve got two options . And don ' t take f rom 

t h e order i n whi ch I' ve l is t ed the two opti ons -- because 

I prepar ed t hi s . Don't take t hat I ' m sen d i ng you a n y 

sublimi nal messages . I' m not . You ' ve got t wo opti ons , 

one ' s going t o be fi rst and one ' s going to be second . 

Okay . 

So you ' ve got not guilty . I f you unanimously 

determine t hat t he State has f a iled t o meet i t s b u rden of 

proving each and every element of t he o ffense beyond a 

reasonabl e doubt , t h e n, Mr . Shir l ey, you would e i t her X or 

init i a l beside " not guilty ." I t doesn ' t matter whether 

you X or init i a l, just -- just so i t' s c l ear t o me what 

you mean . 

Okay . If , on the other hand, you decide that t he 

State has met its b u rden o f proof, Mr . Shir l ey, you would 

s i mpl y X or initial "guilty ." And t hen o nce t he Jury has 

come t o a u nani mo u s verdi ct , t h e n, if you would, s i g n and 

t h e n dat e . And let t h e bailiff know t hat you have r eached 

a unanimous decision . 

So I ' m going to send you back to the jury r oom . 

Don ' t s t art deliber ating qui t e yet , not q uite yet. This 

i s the opport uni t y f or the -- f or t he attorneys to do some 

q u a lity cont rol . And they can correct me if I ' ve 

mi sstated something or I left something i mportan t out , 

I ' ll bring you back o u t and I ' ll correct myself . 



67

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1 6 

17 

1 8 

1 9 

2 0 

21 

22 

23 

24 

25 

10 6 

But if -- if I don ' t need to make any correcti ons , 

t h en what I' m going to do is I' m going to send back to 

your Jury room this verdi ct f orm with t h e bailiff with 

i nstruct i ons to begin your deliberations . 

I don ' t know -- did we -- was there -- there were no 

other exhibit s? 

THE COURT REPORTER : No, sir . 

THE COURT : Okay . So this is a ll you ' re going to 

get -- okay -- and you r r ecollections o f the t est imony . 

And when you get t his, you can begin you r deliber ations . 

Okay . Thank you very much . 

If you ' d return t o you r jur y room, please . 

(WHEREUPON, the jury was excused from open court at 

approxi mate l y 2 : 10 p . m. ) 

THE COURT : Okay . Except i ons to the c harge from t h e 

State? 

MS . SEAY : Nothing f rom the State . 

THE COURT : Fr om t he Defense? 

MR . MARTINEZ : Not hing f r om t h e Defense , Your Honor . 

THE COURT : All right. I ' m go i ng t o send the verdict 

f orm back to the jury . And I will dismi ss the a l ternate 

f rom chambers . 

Okay . Thank you . 

(WHEREUPON, the proceedings were r ecessed at 

approxi mate l y 2 : 11 p . m. ) 
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THE COURT : Al l right . I ' ve been advised that t h e 

Jury has reach ed a unani mou s verdi ct . 

I s the St a t e p r epared to receive the verdi ct? 

MS . SEAY : Yes , Your Honor . 

THE COURT : And t he De f ense? 

MR . MART INEZ: Yes , Your Honor . 

THE COURT : Okay . Yo u can b ring the jury i n, p lease . 

(WHEREUPON, the jury came int o open court at 

approximate l y 2 : 53 p . rn . ) 

THE COURT : All right . Mr . Shir l ey, has the jury 

reached a una nimo u s verdi ct , s i r? 

JUROR #200 , ADAM SHIRLEY : Yes , sir, we have . 

THE COURT : Would you pass t he ver dict f orm t o t he 

bailiff , p l ease? 

Tha n k you . 

Would you p ub li s h t he ver dict , p l ease , ma ' am? 

VERDICT 

THE CLERK: Your Honor , i n t he case o f 

2019- GS - 23 - 1 71 0 , t he State v . Mi c hae l Breyan, indict ed f or 

t hreatening a l ife o f a publ ic official . As t o t he char ge 

o f thr eatening a li f e of a public o ff icial , we , t he Jur y , 

una nimo u s l y find t he Defendan t guil ty . 

Ladi es and gen t l emen, if t his i s the verdi ct you 

rece i ved in the you came to i n t he deliberat i o n r oom, 

p l ease , raise your r i g h t hand . 
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and have been incarcerated since January the 30th, 2012, 

this time . 

SENTENCING 

THE COURT : Okay . Thank you, Mr . Breyan . 

The sentence of t he Court is you be corrunitted t o the 

Department o f Corrections f or a period o f fou r years, 

concurrent wi t h what ever you may be currently serving, 

credi t f or t ime served of 468 days . 

I wish you luck, sir . 

****************END OF TRANSCRIPT OF RECORD*************** 
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STATE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

) 
) 
) 

At a Court of General Sessions, convened on 

County present upon their oath: 

INDICTMENT FOR 
THR.EATENING LIFE OF PUBLIC OFFICIAL 

JUN 1 1 2019 the Grand Jurors of Greenville 

That MICHAEL ANTHONY BREYAN did in Greenville County, on or about the 31st day of May, 2018, 

knowingly and willfully deliver or convey to ERNEST O'BRIEN, a threat to inflict bodily harm upon or take the 

life of ERNEST O'BRIEN or members of his immediate family and the threat was directly related to ERNEST 

O 'BRIEN'S professional responsibilities as a magistrate judge. This is in violation of§ 16-3-1040 of the South 

Carolina Code of Laws (1976) as amended. 

Against the peace and dignity of the State, and contrary to the statute in such case made and provided. 



73STATE OF SOUTH CAROLINA ) 

COUNTY OF 
STATE 

Greenville ) 
- - --------------) 

VS. ) 
Michael Anthony Breyan ) 

AKA: 
) 

) 
) 
) 
) 

Race: 
DOB: 

WHITE Sex: M -
SS#: 

Age: 30 

Address: 386 Redemption Way 
City,State,Zip: Mccormick SC 29899 
DL#: SID#: ) 
*CDLYesD NoO CMVYesD No O HazmatYesO NoO 
In disposition of the said indictment comes now the Defendant who was 
TO: Threatening Life of a Public Official 

11~28B·~ 
IN THE COURT OF GENERAL SESSIONS 

INDICTMENT/CASE#: _..::.20..:...;l:..:..9..::.G..:..;S2::..:.3....:..0_17_1_0 ___ _ 

A/W#: 2018A2330204800 
Date of Offense: _:::.:,51.=..3.:..:.ll.=.20::...:1~8:...._ _______ _ 
S.C. Code§ __ 16_-0_3_-1_0_4_0 _______ _ 

CDR Code #: 0541 __ _:_ ___________ _ 
SENTENCE SHEET 

~ CONVICTED OF or O PLEADS 

in violation of § -'-16..:..-_0.;_3--'l..:..04-'0'-------....:ofthe S.C. Code of Laws, bearing CDR Code# __:::0.=..54..:...1:__ ______ _ 
!ZINON-VIOLENT O VIOLENT 0SERIOUS 0MOSTSERI0US O MandatoryGPS(CSC O §17-25-45 

w/minor 1st or Lewd Act) 
The charge is: !ZI As Indicted, OLesser Included Offense, O Defendant Waives Presentment to Grand Jury. (defendant's initials) 
The plea is: 0 Without Negotiations or Recommendation, D Negotiated Sentence, O Recommendation by the State. 

CfEESi-A< 9. ~ 65398 101800 
~ Se~, Bit~ SC Bar# Defendant MARTfNEZ, MICHAEL SC Bar# U Attorney for Defendant 

WHEREFORE, !he Defendan~mited to !he ~ State Department of Corrections, O County Detention Center, 
for a determinate term of days/months~r O under the Youthful Offender Act not to exceed :::::-years 
and/or to pay a fine of$ -- ; provided that upon the service of - days/months/years and/or payment 
of$ -; plus costs and assessments as applicable*; the balance is suspended with probation for -
months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of probation, 
~ch are incorporated by reference. 
~CONCURRENT or O CONSECUTIVE to sentence on: . 

~The Defendant is to be given credit for time se,ved pursuant to S.C. Code §24-1 3-40 to be calculated and applied by SCDOC. ~ ~ 
0The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135. ~ ' 
Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Domestic 
Violence) to ship, transport, possess, or receive a firearm or ammunition. · 

SPECIAL CONDITIONS: 
0 RESTITUTION: 0 Deferred 0 Def. Waives Hearing 0 0rdered PTUP 

Total: $ plus 20% fee: ----- ___ $ 

Payment Terms: 
0 Set by SCDPPPS 

Recipient: 

*Fine: $ 
§ 14-1 -206 (Assessments 107.5 %) $ 
§ 14-1-21 l(A)(I) (Conv. Surcharge) $100 $ 
§ 14-1 -211 (A)(2) (DUI Surcharge) $100 $ 

\w.m 
§56-5-2995 (DUI Assessment) $12 $ 
§56-1 -286 (DUI Breath Test) $25 $ 
Proviso (Public Def/Probation) $500 $ 
§14-1-212 (Law Enforce. Funding) $25 $ 
§ 14-1-213 (Drug Court Surcharge) $150 $ 

ao.o) 
§50-21-l 14(BUI Breath Test Fee) $50 $ 
§56-5-2942(1) (Vehicle Assessment) $40/ea $ 
3% to County (if paid in installments) $ 

TOTAL $ 

Clerk of Court/ Deputy Clerk ~ B t,Jr, ~Rhi.~~-+> 

Court Reporter: w.:,.D 
SCCN217 (04/20 {l) 

____ days/hours Public Service Employment 

Obtain GED O 
Attend Voe. Rehab. or Job Corp. 
May serve W IE begining 
Substance Abuse Counseling 0 

Random Drug/Alcohol testing 0 
Fine may be pd. in equal, consecutive weekly/monthly 
pmts. of$ beginning 

$ paid to Public Defender Fund 

Other: 

O Appointed PD or appointed other counsel, 
Proviso requires $500 be paid to Clerk 
during probation and shall be collected before 
any other fees. ~ 

Presiding Judge C::::::::: 2 Z ~"<-._ 
Judge Code: .L.:!e.1l .... Suft>.J-_· ---------­
Sentence Date: \,;.ISE1,,.1p,.1........1.l--1}-,24lQi.P.191---------
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CERTIFICATE OF COUNSEL FOR APPELLANT 

 

 Counsel for appellant certifies that this Record on Appeal contains all material proposed 

to be included by any of the parties and not any other material and that this Record on Appeal 

complies to the best of my ability with the April 15, 2014 order from the South Carolina 

Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other 

Sensitive Information in Appellate Court Filings.” 
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s/ Lara M. Caudy___________________ 
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