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ARGUMENT

As explained at length in Appellant’s primarsl 'brief, Optemétivc has standiﬁg to sue
~ because the ECCPL bénncd its online visionfcest; software and forced it to shut-down iﬁ South -
Carolina.! This satisﬁes Soilth Carolina’s injury, caﬁéétion, and re_dressébﬂity requirements, and
the trial court’s conciusion to the contrafy was therefore in error.? Resppﬁdehté’ brief fails to-
addréss or cite (let alone reﬁ,lte). any of these arguments, and prematurely invites this Court to
decide the underlying substantive merits in the first instance..3 . Accordingly, Section.I,below only
briefly reiterates why Respéndents’ theory of standing in this matter is er?oneous. Seétion II
then addresseé Optgmative’s' substantive claims, which are discussed only to the extent this
Court chooses to accept Respondents’ invitation to address the merits in the first instance.
I. -  Opternative Has Standing .Because The ECCPL Outlaws Its Business Model.

T}V1is‘lawsuit challenges thé constitutionality of the “Eye Care Consumer Protection Law”
(E_CCPL); which passed in 2016.* There is no dislloute in the record that, immédiately after that
law was enacted,‘Opternative ceased its 1Jrev’iously_ successful business opera,tion's‘: in South

Carolina—which is an injury.’ There is no dispute in the record that the only reason Opternative

. See generally Appellant’s Priméry Br. 3—11 (setting forth the salient record evidence).
2 See id. 12-25 (setting forth Opternative’s standing argument). '

3 One reason Respondents do not engage with Opternative’s arguments is that their appellate
brief appears to be a near-verbatim copy of their summary-judgment brief below. Compare LLR
and BME’s Mot. for Summ. J. (R. 64), with Br. of Respondents BME and LLR. The opinion of
the trial court itself is a near-verbatim copy of the standing section of that same brief. Compare
Order Granting LLR and BME’s Mot. for Summ. J. (R. 2), with LLR and BME’s Mot. for
Summ. J. (R. 64). As such, Respondents’ brief makes no new arguments and does not address’
any of the objections Opternative has raised to the decision below; it just reiterates that decision
in almost exactly the same words, ignoring arguments and authority to the contrary.

* See Appellant’s Primary Br. 8-11 (explaining the ECCPL).
> See id. 8-11. ‘



. ceased operat1ng in South Carohna is that both Opternat1ve and the South Carol1na-l1censed
ophthalmologrsts it had been Worklng thh beheved the ECCPL forbade Opternatlve from
operatmg in South Carolrna——whrch is causatlon “And there is no dlspute that 1f Opternatrve ‘
succeeds 1n'th1slawsu1t, at least some of those ophthalmolog1sts w111 return to the1r‘ prior pract1ce
.of using _Opternatijve’s software to wﬁte pr:escriptiOns—,WhiCh means Opternative’s .injuryvis .
redressable.” | |
. Respondents’ argurnent (like the decision of the trial 'court below) boils down to the.

.notion that Opternative cannot have standing because the ECCPL bans only'.Op-ternative’s
) l“_current business model.”. See LLR and BMEj’s Br.at9; LLR and BME’s Mot.. for Surnrn. J ‘at 9

| (R. 72). But again,' as explained'-'in Opternative;s prlmary brlef, the fact that the ECCYPL bans ‘, X
_Opternative’s chosen busrness is preczsely what grves Opternatwe standrng to sue here and ‘

courts routrnely adjudrcate such dlsputes See e. g Retazl Servs & Sys Inc V. S C. Dep’t of

Revenue 419 S C. 469, 799 S E. 2d 655 (2017) (plurallty) Joseph V. S C Dep t ofLabor :
: chensmg‘& Regulqtzon, 417 S.C. 436, 449, 790 S.E.2d 763; 769—70 (2016) (plurahty); Painter -
v Town ofF‘orestl/lcres; 231 8.C. 56, 61, 97‘s_.E.221 71,73 (195?); Clinton v. N Y.C ,"‘524 U.s. "
417,432 (1958); Teladoc, Inc. v. T ex. Med Bd.‘, 4531S.‘W.3d 606, 608 n.5, 611 (Tex. App. |
2014).8 Indeed,.'were it'otherwi'se, noplaintiff could ever challenge the constitutionality of alaw.
" banning its chosen course of conduct: A plaintiff would argue; in .e‘ssence, “I, want to engage in
this activity, but the law I am challengin'g prelventsme from doing s0,” and the govemment could
~ _‘ defeat standmg s1mply by po1nt1ng out that the plaintiff could engage ina completely dszerent '

activity. Because that 1 is not the law, and no party has even responded to (let alone refuted) the

/

6 See id. 9-11.
‘ 7 See id. 11..
© 83 See Appellant s Prrmary Br. 12-25.



- arguments and authorities raised in Opterrlative’s primary brief, the ruling below should be
‘reversed and this case remanded for further proceedings.

IL. While This Court Need Not Reach The Merits, The ECCPL Vlolates Opternative’s
Right To Due Process And Equal Protectlon :

Respondents alternatively invite this Court to weigh the parties’ factual submissions in
the first instanceand resolve the underlying merits of this case, rathervttlan remanding for further ‘
proceedings.’ But the longstanding practice of South Carolina courts suggests this invitation
should be rejected: While it is of course true that an appellate court can afﬁrm a lower court’s

.ruling on any legal ground that appears in the record I'On, LLC. v. . Town of Mt Pleasant 338

- S.C. 406,419,526 S.E.2d 716 723 (2000), South Carolina courts routrnely refuse to address the

merits of a case in the first instance where, as here, the ruling below was based, even in part, on

standing, see, e.g., Smiley V. S C. Dep’t of Health & Envtl. Control, 374 S.C. 326, 333, 649

S.E.2d 31, 35 (2007) (reversing Court of Appeals decision that plaintiff lacked standlng to
.challenge issuance of sand- scraprng permit and vacating ruling on the merlts) Prot. & Advocacy
Jfor People with Dzsabllztzes, Inc. v. S._C. Dep. tof Dzsabzlmas & Specral Needs, 415-S.C. 526,

532,783 S.E.2d 835, 839 (Ct. App. 2016) (reversing circuit court’s decision that nonprofit |
association lacked standing to seek promulgation of disability regulations but vacating ruling on
“the merits). As no court has weighed the competing evidence or rssued a merits ruling,

Opternative expects this Court to decline to do so in the first instance.

? The trial court did not address the merits, and as explained below, this Court need not do so
either. Should the Court reach the constitutional issues, however, Opternative notes that
Respondents’ arguments are identical to those made below. Compare Resp’ts’ Br. 13-16, with
LLR and BME’s Mot. for Summ. J. 12-15 (R. 75-78). Because Opternative has already
addressed these arguments at length, see Opternatiye’s Br. in Opp’n to LLR and BME’s Mot. for
Summ. J. 22-38 (R. 151-67), and made its own affirmative case for summary judgment, see
generally Opternative’s Mot. for Summ. J. (R. 82), this section offers only a summary response.



To the extent the Court reaches the‘merits, however;‘ Respondents’ argumentsvare
Jincorrect and must be rejected. :‘Respondents‘ argue, in essence, that because this case is subject :

to “rational-basis” review, the challenged law must be upheld no matter what. But that is

incorrect: The"SIOuth Carolina Supreme fCOurt has consistently rejected laws that (like the .

- ECCPL) serve only to protect the pnvate economic 1nterests of market groups rather than

genume pubhc ends like health and safety See e. g Retazl Servs 419 S.C.-at 475—76 799
VS E.2d at 668 Q)lurahty) (strlkmg down law l1m1t1ng owner to three retall llquor licenses absent ',
record evidence of alleged safety concerns) Joseph 417 S.C. ~at 452-53, 790 S.E. 2d at 771 72
(reJectlng employment and referral restrlctlon on physrcal theraplsts and surgeons because S
| appellants failed to, demonstrate ba51s for law rooted in actual beneﬁts to patrents) (plurallty) 10
Accordmgly, Part A below br1eﬂy explams why—based on the record eV1dence—the ECCPL is “
exactly this kind of 1rrat10nal; prote‘ctlomst legislation. Part B then explains why—under South |
Carolina precedent, which Respondents have .laréely'ignored—the ECCPLfails the rational-. |
basis test. - S o

A The undlsputed facts reveal that the ECCPL is a purely protectlomst law '
“with no rational relatlonshlp to public health ) :

As explarned in Appellant S pr1mary brief, Opternat1ve s onhne vision-test software is

| desrgned to make the process of prescrrbmg correctlve lenses easier both for patrents and. for

19 And even federal courts, applying (as théy do) a more deferential review than South Carolina .
courts require under their-own constitution, do the same. See, e.g., St. Joseph Abbey v. Castille,
- 712 F.3d 215, 220-22 (5th Cir. 2013) (rejecting as unconstitutional Louisiana’s restrictions on
 retail sale of caskets); Craigmiles v. Giles, 312 F.3d 220, 224 (6th Cir. 2002) (noting federal
trend of skeptrclsm towards economic regulatlons with doubtful justifications but a close fitto
: ant1 compet1t1ve effects) :



ophthalmologists.!! Under the traditional model for prescribing lenses, a patient sits in a chair
and views various images.thro_ugh a lens;switehing deviee cal.led a phofoptef, reporting what he
sees to a human being (who is either the prescribing doctor himself or any assistant the doctor
cares to employ).!? An ophthalmologist can use these responses (along with é patient’o medical
history) to write or renew a corrective-lens prescription, which the patient can then use to
purchase lenses wherever he wa-in'.cs..”, Optemative’s software does not eliminete the need for in-
person eye-doctor appointments—it does not replace, for example, the glaucoma examination
that doctors periodically recommend—but it does allow them to dispense with certain in-person
appointments where, in ti1eir medical jndgment, those appointments would be unnecessary and it
would besafe to do so.14 This proved attractive to._s'ome South Carolina-licensed
ophthalmologists (along with ophthalmlologists‘ in 39 other states, and counting, where the
company is successfully operating), who used it to renew or update prescriptions without
requiring an in-person office visit.!? |

But Opternative’s software aISo proved a noaj or threat to the businese of optometrists—
' 1imited~praetice eye-health professionals who freouently make much of their revenue from

!

selling retail lenses to patients who come in for an eye exam—who mobilized in response to that

1 The facts in this case were set forth at length in Opternative’s affirmative motion for summary
judgment below, see Opternative’s Mot. for Summ. J. 2-19 (R. 131—48), and also in more '
condensed from (with an emphasis on facts salient to the standing analysis) in Opternative’s
primary appellate brief, see Appellant s Primary Br. 2-11. Accordingly, this section offers only

a brief overview of the record. ) ; _ N

12 See id. 3.
- 13 See id 4.

"4 See id. 4 n.11; SCOPA Ans, w 9 11 (R. 36- 37) Afﬁdav1t of Daniel Bodde at J7-9 (R. 395- -
96).

15 See Appellant’s Primary Br. 4.



economic threat.!6 In 2015, the _Am’eriCan_Oﬁtometric Association (a national association of
optometrists devoted to fhe promoﬁon of the optometric profession) disttibuted a model bill to
affiliates to stop Opternative from opefating in statés across the country.!’ Qne such affiliate,
Respondent SCOPA; édapted that bill and waged an aggressive lobbying campaign to get it

" passed in South Carolina.ls While e-mail communications reveal .that' the legislation _Was _
designed from the; Véry start to “shut Oi)téméti;/e d(‘)wn. and protect opfometrisfs; ghare bf the.
multi-billion-dollar correctiveiéﬂs 1ndustry, ‘SC:(’)PA"maintainéd a s‘tric‘t‘ivn'ternal policy of ho_t
focusing on. Opternative in public, instead clofhing the law in public-health rhetoric.!”” In any
case, SCOPA dropped the prgteXt when the ECCPL went into effect, and has since openly.

.

celebrated their success in banning Opternative.?° .

At its core, the ECCPL achieves this ban by prohibiting doctors from writing corrective- .

lens prescriptions unless the inforﬁlation on which they base the preécription was generated by a
prdcess,that involvéd some in-person contact—with any human. S.C. Code Ann. §§ 40-24-20(B)
(requiring an “eye examination” for a valid prescription); 40-24-10(3) (requiring that an “eye
ekamiﬁation” include é “visual status™); 40-24-10(9) (defining a “visual status” td exclude
assessfne/nts “based solely on'. . . information generated by an bauto‘mated testing _deinace”‘). The

| law also prpvides that cor_rgctive-lens preécriptions must expire annually. S.C. Code Ann. § 40-

“24-20(B). The result is that patients (a) cénnot use Opternative to renew or update their

16 See id 5.
17 See id. 6-7.
18 See id. 7.

19 See id.
- 20 See id. 7-8.



prescfiptions‘, and (b) must visit a brick-and-mortar optometry shop every single year to m_aintéin
valid prescriptioﬁs. | |

Further, as Defendants’ 30(b)(6) desigqee confirmed at deposition,'ﬂ}ese are the only
restraints the ECCPL f)laces on an ophthaimolc;gist’s medical judgment.?! Thé ECCPL does not
specify what findings an ophthalmologist must make before prescribing corrective lenseé.zz. It
does not require an ophthalmologist to perform any barticular tests or to use any particular
diagnostic methods before prescribing corrective lenses.?? All_it requires is that presc‘ribtions for
corrective lenses éxpire annually and must be based, at least in part, on some in-person contact.?*
But the law dées not say who the human has to be (it can be literally anybody, including an
unlicensed medical assistantj, and it does not say what the involvement has to cOﬁsist of (only
that it ‘ca‘nnot be computerized).>

Thié very eff@ctively'bans Optemétive and bolsters SCOPA’s bottom line, but it does
néthing to protect patient health. Before the ECCPL passéd, an ophthal.rnologist coﬁld use any
method he wanted to defcermine a person’s refractive error and thén write a préscription, sp long
as he c/C)ncluded he had enough information to meet the standafd of care'withoﬁt further |
' 'examination. Undér the ECCPLl today, an oph'thaimologist can still do exactly that, unless the

information was generated by a computerized (rather than a manual, human) process. Moreover,

the standard of care remains the same: There is still no rﬁedical reason for most patients to

2l See id. 9.

22 See id 9 n.29.
B Seeid.

24 See id. 9.

25 See id.



obtain a comprehensive eye-health exafnination every single yevar,z‘6 and opﬁthalmologists must
still use their medical judgment to decide what tests and‘ exams a panicular patient needs, ona
case-by-case Basis.27 The only genuine change is that now, patients icannot use Opﬁemative to
save tiﬁe and money, énd ophthaimo_logists cannot use Opternative to wfite pres‘cfi’pti'qné fbr
patients who could otherwise safely ‘gef them.-

~B. The ECCPL violates both due process and equal protection.

Opternative claims tﬁe ECCPL violates its due process and equal protection rights to
pursue a chosen business undér Article I, Section 3 of the South Carolina Constitution. While -
the parties agree this case is subject to rational-basis review, they disagree over what that entails.
‘Respondents suggest this case is-governed by the federal rational-basis test—and the most
deferential Veréion of that test at that—under which essentially any law (no matter how tenuous
its relationship to pﬁblic health or safety) would survive.?® But Article I,.Section 3 is a state
‘ constit_utionél brovision requiring its own interpretation, and South Carolina coﬁrts have flatly
" disclaimed deference to the federal judiciary‘orll such questions. State .v. Forrestef, 3.43 S.C. 637,

'643, 541 S.E.2d 837, 840 (2001) (“[TThe federal Constitution sets the floor for individual righfs

. . . the state constitution éStaBlishes the ceiling.”); State v. Austin, 306 S.C. 9,16, 4}09:S.E.2d. |

%6 See Affidavit of Joshua A. Windham, Exhibit 4 at 1-2 (R. 318—19) (American Academy of
Ophthalmology exam-frequency recommendations stating: “Adults with no signs or risk factors
for eye disease should receive a baseline comprehensive eye evaluation at age 40. Individuals
without risk factors aged 40 to 54 should be examined by an ophthalmologist every 2.to 4 -
years.”); see also id., Ex. 1 at 47:24-48:3 (R. 258) (South Carolina-license optometrist Michael
Zolman admitting he has no reason to doubt this statement conveys the ophthalmological
standard of care).

27 See Appellant’s Primary Br. 9 n.29.
28 See LLR and BME’s Mot. for Summ. J. 14-15 (R. 77-78).



811, 815 (Ct. App. 1991) (‘.‘It is firmly establishéd £hat state courts may intérpret their o% _
coﬁstitutions in such a way as to _eXpand rights conferred by the F ederal. Constftution.”).
Indeed, South Carolina courts have spent decades articulating their own, independeht o
formulation of the rational-basis tést, under which they have consistently: ‘(1) looked to éee
whether a law’s actual purpose is legitimate, and (2) examined the recorci for evidence that the
law actually furthers that purpose (rather t'hanarnother, illégitimate purpose). See, e.g., Retail
Servs., 419 S.C. at 475-76, 799 S.E.2d at 668 (plurality) (striking down law limiting owner to
three retaﬂ liquor liéenses' absent record evidence of alleged safety concerns); Joseph, 417 S.C.
at 452-53, 790 S.E.2d at 771-72 (rejecting.emﬁloyment and refefral restrictibn'on'physical
therapists and surgeoné bécause gppellants .failed ito demonstrate‘basié\fof law rooted in actual

LI

benefits to patiénts) (plurality).?® That is the test that applies here—and that the ECCPL_camdot

“hope to meet.>°

2% Although Joseph and Retail Services were plurality opinions, both were in keeping with
longstanding precedent on this score. See Opternative’s Mot. for Summ. J. 29-34 (R.116-21)
(collecting additional cases). Moreover, the Court in both cases was mostly united on the
constitutional issues: The lead opinion in Retail Services commanded two votes, with two
justices concurring in the result only and one dissenting on the merits. See 419 S.C. at 476, 799
S.E.2d at 668 (Hearn, J., concurring). Joseph similarly featured a two-justice lead opinion, with
one justice concurring in the result, though there the two remaining justices dissented only on
standing grounds, calling the lead oplmon otherwise “laudable.” See 417 S.C. at 466, 790 S.E.2d
at 779 (Beatty, J., concurring).

39 Although it is worth noting that, even if this case were governed by the federal test—which it
is not—mere “conceivability” in the absence of record evidence would not suffice. That was the
test applied in Williamson v. Lee Optical of Oklahoma, Inc., 348 U.S. 483, 487 (1955) (dreaming
up various justifications legislators might have had for banning opticians from fitting already-
prescribed lenses into new eyeglass frames unless customers first obtained an additional.
prescription). But it is not the test as described by more modern federal courts; which have
begun to cabin Lee Optical as “a zenith of . . . judicial deference to state economic regulation.”
St. Joseph Abbey v. Castille, 712 F.3d 215, 221 (5th Cir. 2013); see also Craigmiles v. Giles, 312
F.3d 220, 224 (6th Cir. 2002) (noting federal trend of skepticism towards economic regulations
with doubtful justifications but a close fit to anti-competitive effects).



| ~As an initial matter, th_é record reveéils bnl‘y one asserted justification for the ECCPL:

that the law was méaﬁt to encourage compréh_ensive eye-health exéminations because “[clertain
diseasés‘ Qf the eye or of the body‘rﬁay go undiagnosed if patie.nts‘ rherely elect to purchase
correcti,v/e lenses'uéing remote eye refraction meés'_urement' tools without an in-persoh |
comprehensivé eye examination.”! Therefore, thaf is the lens through which the law must be |
examined. See Reﬁzz’l Servs., 419 S.C. .at 475,799 S.E.2d at 6‘68 (plurality) (refusing to gonsider
rationales not supported by the record in re§iewing economic fegulations).

Due process requires that the ECCPL ‘fbear[] a reasonable relationship” to this purpose.
R.L. Jordan Co. v. Boardman Petroleum, Inc., 338 S.C. 475, 478, 527 S.E.2d 763, 765 (2000)
(per curiém). In practicg, this means requiring the relationship to have at least some basis in fact,
and rejecting mere speculation as a substitute for that relationship.>> The South Carolina “
Supreme Court’s recent decision in Joseph illustrates this well. There, the question was whether
a statutory interprétation banning physicians from employing and reférfing patients to physical
therapists was fationally related to the goal of preventing .conﬂicts of interest. Joseph, 417 S.C..
at 44346, 790 S.E.2d at 766—68. The Court observed that if the statute was actually intended to .
do that, it v;zould have simply prevented referral-fof—pay situations. Id. at 452, 790 S.E.2d at 771. |
Instead, all i;[ did was “deprive[] physicians of their right to practice medicine in the best interests

of their patients.” Id., 790 S.E.2d at 771. The Court found the interpretation arbitrary and,

therefore, unconstitutional. Id. at 453,790 S.E.2d at 771-72.

31 LLR and BME’s Mot. for Summ. J 13-14 (R. 76-77); Windham Aff., Ex. 17 at 11 1
(interrogatory response of Respondent SCOPA) (R. 389).

32 See Opternative’s Br. in Opp’n to LLR and BME s Mot. for Summ. J. 29 n.72 (collectmg
cases) (R. 158)

10



Thé ECCPL is more of the same. Respondents offer only a single, hypothetical ‘
justification for the ECCPL: that if patients take online Vision tests, certain diseases that could |
be detécfcd dul;ing a moreA compfehensive ex@ might be missed. .But nbthing in the ECCPL
actually requires such exams. And Respondents opénly admit théy have no evidence that the'
ECCPL addresses this concern about undetected diseases.>® Moreover, as in Joseph, this
~ disconnect is underscofcd by _the>rr'1ultipleA obviouvs Way;%'in which the ECCPL couzd hav;e directly

addressed é concern about undetected djseases, if thaf we‘re truly the law;s motivating purpose—

things like requiring doctors to physically examine patients for certain‘risk-factors, or requiriﬁg

doctors to take certain medical facts into account before writing prescriptions.. This sort of

};urely speculative justification and utter lack of tailérin_g is simpiy insufﬁcieﬁt fo satisfy due
_process.

So, too, for equal protection. In South Carolina, a statutory “classification must be
reasonablé, nét arbitrary, and must rest upon some ground of differeﬁce having a fair and
substantial re‘latioﬂ to the object of the legislation, éo thaf all persons similarly circumstanced “
shall be treated alike.” Harbit v. City of Charleston, 382 S.C. 383, 396, 675 S.E.2d 776, 783 (Ct.
App. 2009). The ECCPL draws t\&o clear classifications: First, the law penalizes licensed = -
ophthglmologists who use their medical judgment to write .corrective'-lens prescriptions basve‘d on
“medical findings” generated automatically, but does not pehalize ophthalmologists who base .
prescriptions von precisely t;he same information, some of which v\'}as collected by a human being.
. See S.C. Code Ann. §§ 40424-10(3), (9), and 40-24-20_(B). Second, the léw fdrbids licensed

ophthalmologists from using teiehealth téchnolOgies to provide services according to their

33 See Windham Aff., Ex. 11 at 54:22-55:7; 55:9-56:1 (R. 368) (LLR and BME’s 30(b)(6)
designee admitting they have no evidence that the ECCPL actually protects public health or
safety). o .o
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medical judgment and within the releyant standard o‘f care, while all other licenséd physicians—
iricluding fellow ophthalmologists who aré doing anything other than writing corrective-lens
prescriptions-——are statutorily permitted to do.just that. Compare id., with S.C. Code Ann. § 40-
- 47-37 (permitting the use of télern__edical technologies in modical practice so long as the.
pnysician honors the relevant standard of caro). o
A Respondents contend these classiﬁcations satisfy equal protection bocause “undiagnosed
diseases of the eye are a legitimate pubiic health concern, and that legislation requiring an in-
person comprehensive eye exarnination in order to inorease thé chance' of dgtecting these
diseases is réasonably related to [that purpose].”* But again, Respondents appearito
-misunderstand the nature of tne test. In South Carolina, classifications like these must be based |
on facts, not fancy. Daniel v. Cruz, 268 SC il, 14, 231-S.E.2d 293, 294 (1977) (“If there is no
real difference between localities, persons, ocoupations, or property, the State cannot make
one.”).35 There are no facts in the record to support these classiﬁcations.
As for the first classification, the _Soutli Carolina Supreme Court’s decision in Hanvey v.
Oconee Mem'l Hosp., 308 SI.C. 1,416 S.E.2d 623 (1992) is instructivo. There, a.patient who was
admitted to a charitabie hospital for a hip _replacenient suffered complications, and sued the |
: hospital seeking actual and punitive damages of $200,000. Id at2-3, 41'6A S.E.2d at 62.4. The |
hospital invoked a statute speciﬁcally capping liability for chari'tablei hospitals at $100,000,
which the patient then challengod under Articlo 'IA, Section 3. Id at4-5,416 S.E.2d at 625-26.

The Court found “no rational basis for distinguishing between charitable hospitals, on the one -

 See LLR and BME’s Br. Defs.” Mot. Summ. J. 13, 16 (R. 76, 79).

33 See also Opternative’ s Br. in Opp’nto LLR and BME’s Mot for Summ. J. 36 n.89 (R. 165)
(collecting add1t10na1 cases). '
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hand, and medical providers of goocls and services, such as the Red Cross, on the other,” and
struck the cap down. Id. at 5,416 S.E.2d at 626.
| Similarly here,lthere is no real difference between infofmatien collected manually bya
human being, and the same ihformation when collected autofnatically. The ECCPL would allow
licensed ophthalmolegists to write prescriptions based on a batlent’s responses to ilnages and
. prompts identical to those used in Opternative’s Vision-test software, so long as those responses
were recorded mallually by a human being using, say, a clipboard. But the same prescription, |
based on the same lnformation, would be banned if the ophthalmologist received that |
information over the Internet from a patient .usihg O}atemative’s'software. ,Infofr'rlation does not
become tainted simply because it was generated autorhatieall_y,and there is .novvalid health or
safety reason to pretend that it does. .

As for the second classification, Joseph is.agairl instructive. There,ia statute was
interpreted to prehibit physicians from employing and referring patients to physical therapists,
despite the fact that physicians were allowed to employ‘ all other types of healthcare

| professionals. Joseph, 417 S.C. at 442-43, 790 S.E.2d at 766—67. The gerfnment clairrled the
classification was intended to protect patients and government-sponsored programs from

" conflicts of interest, but the Court observed that “the PTs stand alone in South Carolina,” id. at
442, 790 SE2d at 766, and found the distinction -“arbitrary and not calculated to avoid the
legislative purpose,’l id. at 452, 790 S.E.2d at 771. That classiﬁcation violated equal pfotection,
too. Id., 790 S.E.2d at 7_71. |

Similar to the physical therapists in Joseph, who were accorded arbitrarily Ilreferential
treatment, Vophthalmologists “stand alone” in South Carolina as the only physicians forbidden

from using telehealth technologies to provide services according to their medical judgment and
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within the reievant standard of Qaré. See'S.‘C. Code Ann. §§ 40-24-10(3), (9),'and 40-24-20(B). |

All other licensed physicians aré statutorﬂy berrriitted to do so wifhoﬁt ruhning \éfoui of a
~concern about undetected diseases in their res',pecti\'/e practice areas. Compare id., with § 40-47- -
'37. And Respondeﬁts have not produced any evidence of thé sort of “real difference” between

ophthalmollogists and all other phy_sicians that would warrant singling the former out for
 disparate treatment. Again, they: fully admit they have no such evidence.*

The upshot is that the ECCPL violates chi'ue pfocess and equal profection because there is
no evidence in the record that either its actual restrictions or the classifications it draws bea; any
relationship to paﬁent health. Iﬁsteadz the law does exactly what it was designed to do: ban
Opternative’s software ;co provt‘ect optometrists’ bottom line. Prohibiting correctiye-lens
prescriptions based on online vision tests means that patients seekiﬁg updated prescriptions must
co_ntinu.e- visiting optometfiéts"brick—and;r;lortar lofﬁce’s—where, coﬁveniehtly, optometrists can
attempt to sell them expensive eyeglass framés-(as most of them do).’ And the _annual
expiration requirement .kéeps them coming ‘on a regular basis, which boosts opfometrists’ _
revenues. This is the sort of nakedl.y protectionist legislation that the Soqth Carolina Supreme
Court has, for decades, explicitly rejected. See Retail Servs., 419 S.C. af 474,799 S.E.2d at 667

" (plurality) (“[T]here [is] n-o indication in the rec'ord tha£ these proVisioné ¢xisi fé)r any othef -
| reason than economic protgctionism N - Joseph, 417 S.C. at 452—53,‘ 790 S.E.2d at 771

(plurality) (“[This law] appears merely to be anﬁ—competitive protectionist legislation intended to

protect personal financial interests, which is driven by reimbursement purposes, rather than

36 See Windham Aff., Ex. 11 at 54:22-55:7; 55:9-56:1 (R. 368).
37 See Appellant’s Primary Br. 3, 5. ' :
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actual benefits to patients.”).3® Sﬁo,ulci this Court reach the merits, it should continue that
traditioh by strikihg down the ECCPL as aﬁ illegit_imate ‘use‘vofv‘ this state’s police p‘ower.
. CONELUSION

Appellant has demonstrated injury, causation,. and ’redressability, and .the trial court
therefore erred in concluding that Appellant lacks standing to sue. For these reasons, Appellaﬁf
respectﬁllly requests this Court to revefse the trial coﬁrt’s grant of summary judgment, and remand |
- for disposition éf the re_maining issues presented on cross-motions for summary judgment bGIQV\‘/.
Because this appeal can be resolved on the standing issue alone, this Court need not address
Respondents’ arguments on the merits. But should the Court reach those issues, go?ermng
precedent requires the Court to hold that the ECCPL Vlolates the South Carolma Constltutlon

because it is a purely protectionist law with no rational relationship to patient health.
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