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II.

1L

IV.

STATEMENT OF THE ISSUES ON APPEAL

Did the Circuit Court correctly rule that Appellant Board of Zoning Appeals had
no legal basis to deny Respondent permissible accessory uses inside the eighth floor
of the Hotel when neither the City’s zoning ordinance nor its 2011 Special
Exception prohibits the hotel operator from varying the location of permissible
accessory uses from the conceptual floor plan submitted with the application for its
2011 Special Exception?

Did the Circuit Court correctly rule that Appellants are estopped to deny
Respondent the right to permissible accessory uses on the interior of the eighth floor
for alleged zoning reasons where the Respondent reasonably relied on the City
building official who had the obligation to make sure the plans and construction
were in conformity with the zoning, approved the plans for the eighth floor showing
the intended accessory uses, and approved the construction itself?

-Did the Circuit Court correctly rule the BZA’s decision refusing to permit

Respondent to use inside rooms of the eighth floor based on speculation -as to

‘possible sound from the ousside rooftop terrace was arbitrary and capricious?

Did the Circuit Court correctly rule the BZA’s decision was arbitrary and capricious
where the BZA denied the request for the lawful accessory uses inside the eighth
floor, based solely on unsupported speculative comments about possible sound that
might be emitted from the outside rooftop terrace as well as speculative comments
the possible sound would cause a detrimental effect on the value of the properties
in the neighborhood or destroy the neighborhood?

Did the Circuit Court correctly rule the BZA’s decision to refuse to approve the use

of the inside of the eighth floor because of speculation on possible sound from the

outside rooftop terrace was arbitrary and capricious where the 2011 Special
Exception imposed conditions for containing sound on the rooftop terrace and the
City has ordinances that prohibit any disruptive sound?

STATEMENT OF THE CASE

Respondent, Dewberry 334 Meeting Street, LLC (“Respondent” or “Dewberry 334”), is

the developer and owner of a hotel located at 334 Meeting Street, Charleston, South Carolina (the

“Property” or “the Hotel”) that was formerly the abandoned L. Mendel Rivers Federal Building.

After acquiring the Property in 2008, Respondent applied to Appellant City of Charleston Board

of Zoning Appeals (the “BZA”) in 2010 for a special exception for accommodations use for the

seven-story building, as required under Section 54-220 of the Ordinances of the City of .Charleéton.

1



The BZA granted the special exception subject to eight separate conditions. (R. p. 231, lines 3-23,
R. p. 300).

The following year Respondent decided to significantly ‘increase the number of guest
rooms and add certain intefio'r facilities on the eighth floor to the building that would house
accessory uses for the hotel but no guest rooms. -To obtain approval for these changes, Respondent
applied to the BZA in 2011 to revise the earlief special exception for accommodations use to .permit
the marked increase in guesf rooms and to approve a separate special exception for the additional
interior square footage of the‘eighth floor. (R. p. 231, line 24-p. 234, line 22; R. p. 30'1)‘ The
BZA granted the special exception allbwihg'the additional square footage of thé eighth floor and
approved the revised special exception for accommodations use, imposing eleven specific
conditions on its approval (the “Special EXception”). See (R. p. 231, line 24- p. 234, line 22).
| Respondent did not proceed with the extensive renovatiéns of the bﬁilding until 2014. In
mid-2016 after completing construction of the interior facilities on the eighth floor and the outside
rooﬁop terrace and walkway in accordance §vith plans approved by the building official of
Appellant City of Charleston (the “City”), the City’s Zoning Administrator prevented Respondent

from using most of the interior facilities onw the eighth ﬂbor. The City asserted Respondent was
prohibited from conducting the hotel accessory uses in the locations built for them inside the eighth
floor. See (R. pp. 315, 373). The City also instructed Respondent it could not use the walkway
around the northeast quadrant of the outdoor terrace. |

The 'City claimed the zoning prevent.ed’ Respondent from using the four main facilities
comprising the interior of the eighfh floor for the uses for Which they were constructed, even
though the City agreed that those intended ;iges,on the eighth floor are accessory uses to the

principal use of hotel that are a matter of right. The City instead asserted that the 2011 Special



Exception prohtb_ited those otherwise permissible accessorydses on the inside of the eighth floor
-as vt/ell as the use of the walkWay in thel nor_theqst-quadront of the rooftop terrace, even though
‘nothing in the 2011 Special Exception or the City’s ordinances contains such a prohibition.

The City asserted the-onl'ylwa‘y Respondent could implernent the hotel accessory uses it
constrncted on the interior of the eighth floor and gain access over the Walkway on the northeast
corner of the outside terrace was for it tovobtain a modification of the 201 1 Special Exception. The
City took the position the BZA had to approve 'the locations of these particular accessory uses as
well as access to the walkway in the northeast quadrant of the rooftop terrace. (R. p. 267, line 25-

- p- 268, line 2); (R. p. 269, lines 23-25). Respondent disagreed, contending that no provisions in
* the 2011 Special Exception nor the City’s zoning ordinances prohioited these hotel accessory nses
from being located on the interior of the eighth floor nor ‘forbid access to tne terrace walkway
around the northeast corner of the building. -

| Nonetheless, at the City’s urging and in an effort to avoid litigation, Respondent acquiesced
and applied to the BZA in March 2617_ to rnodify the.l207'1‘1 Special Exception to allow the intended _'
accessory uses in the interior facilities that were constructed according to construction drawings
approved by the City, and to permit use of tne entire outdoor terrace, while speciﬁcally asserting
that the modification to the Special ExCeption was not legally required. (R. p. 267, line.20- p. 268,

line 2); (R.‘p. 269, line 23-p. 270, line 4);

The BZA voted 4-1to deny Respondent s request to modify the 2011 Special Exception.

. (R p- 297, lines 11-22 R. p. 366)
On May 3, 2017, Respondent filed a notice of appeal of the BZA’s decision and requested

pre- lltlgatlon mediation under South Carolina Code sectlon 6 29-820 (B)(2) (Notice of Appeal;



Request for Pre-Litigation Mediation, R. pp. 37,41). The mediation was uﬁsuccessful, resulting
in the mediator’s declaring an impasse on June 20, 2017. (Proéf of ADR, R. pp. 44-45).

On June 27, 2017, Respondent filed its petition with the grounds for its appeal from the
BZA’s decision denying the amendment to thg Special Exception (Petition and Grounds for
Appeal, R. pp. 46-68). The Circuit Court, the Honorable J.C. Nicholson, Jr, Circuit Judge,
presiding, heard the aﬁpeal on October 9, 2017, and issued an Order reversing the decision of the
BZA on December 15, 2017, holding that Respondent had the legél right to use and océupy the
interior facilities on the eighth floor and to access the entire outdoor terrace surrounding the eighth
floor. (Tr. 10/9/17, R. pp. 144-193); (Final Order, R. pp. 19-36). Appellants filed a Motion to
Reconsider, Alter or Amend. (Mot. To Recons., R. pp. 115-127). The Circuit Court held a
héaring on Appellants’ Motion to Reconsider, Alte‘r.or Amend on January 10, 2018, énd issued an
Amended Final Order on February 9, 2018, denying the motion aﬁd amending \the Final Order.
(Am. Final Order, R. pp. 1-18). Appellants filed their Notice of Appeal on March 1, 2018.
(Notice of Appeal filed 3/1/2018, R. p; 37). |

STATEMENT OF FACTS

This appeal concerns a;l effort by the'Ci‘ty té prevent the Hotel from using facilities on the
inside of its building that the City concedes contain permissible accessory uses. The City contends
the permissible accessory uses cannot be conducted in the particular locations built for them inside
the eighth floor due to rampant speculation about.the sound that might emanate from persons being
on the outside terrace that surrounds the eighth floor that is already allowed as a matter of right.

Dewberry 334 is the owner of the former L. Mendel Rivers Federal Building located at 334
Meeting Street, Charleston, South Carolina (the “Property™). (R. >p. 230, lines 4-6). At the time of

its purchase, the seven-story building had been vacant for years and was in a deteriorated condition.



| Dewberry 334 purchased the Property with the intent of renovating the building into a five-star
hotel to_bo known as “The Dewberry.” o

The Hofel is not surrounded by a residential neighborhood as argued by Appellants in their
brief. Instead, the Hotel is surrounded oy noﬁ-residential properties on three sides with the so-
called residential neighborhood being mostly on the opposite side of a large parking lot behind the
Hotel. The hotel building.extends an entire block along Meeting Street between Charlotte Street
and Henrietta Street. To the north of the building is a public open space known as Wragg Square
and the Second Presbyterian Church; to the east of the building is a large surface parking lot that
is owned by Dewberry 334 and used by guests and employees of the hotel; to the south of the
building is Citadel Square Baptist Cﬁurch; and to the west of the boilding is Meeting St‘reet (a
major traffic artery) and Marion Square, a large publio park. (R. p. 298); (R. p. 230, lines 5-8);
(Appellant-Pet’r Return to Resp’t Mot. To Reconsider, Alter, or Amend, at Attachment 1,
R. p. 140).

The Property is located witoin the Accommodations Overlay District of the City. (R. pp-
.374-376) (City Ordinance Section 54-220); (R. p- 230, line 23-p. 231, line 2). Section 54-220 of
the City of Charleston Ordinances prohibits accommodations uses in all areas of the city, except
those areas within the accommodations overlay dist~rict. (R. pp. 374-376) (City Ordinance Section
54-220). A property owner within the accommodations overlay district seeking to operate a hotel
must take the additional step of obtaining a special exception from the BZA authorizing
accommodations use. The BZA can deny the application, approve it, or approve it with conditions.

(R. pp. 381, 386) (City Ordinance Section 54-925). !

! Section 54-925 of the City’s zoning ordinances provides if the BZA grants a special exception,
the BZA “may attach to it [the special exception] such conditions regarding the location, character
or other features of the proposed building, structure, or use as the Board may consider advisable



In 2010, Resbondent applied to the BZA for a special exception for a seven-story hotel
with 120 guest rooms. (R. 231, lines 3-6). On March 16, 2010, the BZA granted the special
exception subject to eight speciﬁc conditions. (R. p. 231, iines 7-19); (R. p. 300).

' Within a year of receiving this special exception, Respondeht modiﬁed the design of the
hotel to (1) expand the square footage of the eighth floor, bringing it to about half the square footage
of the other floors, (ii) expand the rooftop terraée so that it entirely surrounded the eighth floor,
and (iil) convert the seventh floor to additional guest rooms, raising the total number of guest
rooms to 161. Because of these changes, Respondent applied to the BZA in 2011 to modify the
special exception for accommodations use granted the year before to allow the additional guest
rooms on the seventh floor and for a sebarate special exception tovincrease the square footage of
the eighth floor. (R. p. 231, lirilej24-p. 232, line 9). The prelirninary conceptual floor plan for the
eighth floor submitted with the applicafcion for the special excepfion in 2011 showed the interior
as “spa/fitness” and a pool on the rooftob terrace immediately to the south of the new interior
spaces on the eighth floor. (R. p. 233, line 19-p. 234, line 2); (R. p. 310).

The BZA considered the application to modify the earlier special exception fof
accommodations use and to grant a new special exception allowing the expanded eighth floor at
its meeting on April 5, 2011. The BZA granted both special exceptions. The BZA approved the
modification of fhe special exception for accommodations use subject tolthe following eleven

specific conditions:

to protect established property values in the surrounding area, or to promote the public health,
safety, or general welfare.” (R..p. 381).

? The former federal building had a small eighth floor that housed mechanical and other functional
equipment. (R p. 231, lines 10-15). The height of the building was nonconforming because it
exceeded the height limit for that district. As a result, a special exception was needed to expand
~ the size of the nonconforming eighth floor. (R p. 232, lines 3-9).

6



(1) Adequate parking for employees who drive is to be provrded on site or in
some other parking facility;

(2) Install wall along east side property line as shown on the plans at the option
of each neighboring property owner and provide intensive landscaping;

(3) All collection of refuse from dumpsters and commercial deliveries or
pickups shall be limited to between 8 am and 6 pm;

(4) No exterior amplified music shall be permitted; -
(5) Valet parking shall continue to be provided for on-site parking of cars as
long as this building is operated as a hotel and no valet parking of cars on

streets in the neighborhood shall be permitted;

(6) No deliveries to be made on Charlotte Street only in service area on hotel
property; : ‘

(7) Parking lot driveways on Charlotte Street and Henrietta Street shall be
modified and signed to direct vehicles to Meeting Street;

- (8) Landscape improvements shown on plans to be installed;
(9) All activity outside on the roof shall stop at 10 pm;

(10) Additional buffering around-the rooftop deck shall be provrded at the roof
edge; and

(11) The City also commits to not allowing a loading zone on Charlotte Street
to accommodate commercial vehicles, altering the sign at Charlotte and
East Bay Streets to read "No Trucks' (the statement "Except Local
Deliveries" would be eliminated), and converting Henrietta Street to a one-
way westbound street, except for the section between Meeting Street and
the 334 Meeting Street driveway closest to Meeting Street, which shall
remain two-way.

(R. pp. 304, 350-352, 355).

The BZA did not impose a condition prohibrting Dewberry 334 from using the interior
rooms of the eighth floor for permissible accessory uses other than “spa/fitness.” Nor did it impose
a condition that prohibited other permissible accessory uses such as a function room for meetings

or receptions, or a small bar/restaurant, or a reading room, or a pantry kitchen from ever being



situated inside the eighth floor. Nor did the BZA impose a condition that Dewberry 334 was
mandatorily required to construct the swimmingvﬁool on the outdoor terrace as shown on the
preliminary conceptual floor plan or mandatorily required to construct the spa on the inside of the
eighth floor. |

Three years later the City reviewed and approved construction permit drawings for the
eighth floor dated June 27, 2014, that called for a pool on the outdoor terrace and. interior spaces
that included restrooms and a large function room. (R. pp. 311-312); (R. p. 9, lines 1-2) (City staff
noting that the project “made its way through the permitting process and -- and .construction
began.”); (R. p. 242, lines 2-12) (“So Mr. Dewberry still had the idea that there was going to be a
pool there” in 2014). |

It later turned out that constructing and ope_rating the pool on the outdoor terrace were cost
prohibitive and would have invalidated certain warranties related to the renovations on the lower
floors under the pool. See (R..p. 242, lines 12-22) (“When he went to price it with the contractor
and we weni to design the specifics beyond the floor plan, he realizéd that it was not a very goéd
idea. First, it was going to cost like a million and quarter dollars to put it thére, and then he learned
he was going to have to cool the water because it was up on top of the building with full exposure
to the sun and then there were all kinds of caveat from the builder and designer that if this thing
starts to leak, you know, we’re out [of luck] -- that’s the risk you’re going to have to have.”).For
those reasons, Respondent decided not to Build the pool on the outside terrace.

Instead, in 2015, Respondent submitted new construction drawings to the City for the
inside of the eighth floor and for the surrounding outside terracé. (R. pp. 313-314); (R. p. 346)
(“After receiving the engineering and cost estimates for the swimming pool, [Dewberry 334]

decided to eliminate the swimming pool and to modify the floor plan for most of the rooftop,‘ also



called the eighth floor.”); (R. p. 236, lines 9-18). Spéciﬁcally, Dewberry 334 “changed the floor
plan to include a function room (called the “Rivers Room”), a reading room, a small bar called the
Citrus Club, and a pantry area to serve the Citrus Club.” .(R. p. 346). “In place of the pool and
i)ool deck, [Dewberry 334] created a small outside sitting area on the southwest corner of the
rooftoﬁ and a small yoga fitness area on the terrace on the southeast corner of fhe rooftop.” (R. p.
346). Dewberry 334 “also installed wood pavers around the entire remaining exterior of the
rooftop with this pathway also serving as the exterior meansb of egress in case of emergency.” (R.
p- 346). The spa was moved to the second floor of the hotel. (R. p. 346).3

The City reviewed these revised constrlllction drawings dated April 24, 2015, and approved
the drawings without qualification. (R. p. 243, lines 3-11) (R. p. 314). The drawings showed the
~ interior of the eighth floor surrounded by an outdoor terrace that was accessible for the full
perimeter of the building with the interior facilities .comprised of restrooms, a péntry, and three
rooms described as Function A, Function B, Pantry and Function C. (R. p. 243, lines 3-11) (R. p.
314). The room labeled Function C included a bar feature on tﬁe drawings. (R. p. 243, lines 3-
11) (R. p. 314). ‘These drawings also showed that the spa would be constructed on the second
ﬂobr, not the eighth floor. (R. p. 243, lines 3;11).

In reliance on t'he‘ City’s approval bof the construction drawings dated April 24, 2015,

Dewberry 334 proceeded to construct the eighth floor and its interior facilities as well as the

3 Appellants suggest in their brief that Respondent intentionally omitted these uses from the 2011
BZA application only to later substitute them in the construction drawings. See (Appellants’ Br.,
10) (“Dewberry added completely new accessory uses to the rooftop of the structure, including
uses which he had intentionally omitted from the 2011 application.”) There is no basis in the
record for such an assertion, and Appellants’ distortion of the facts is inconsistent with
Respondent’s actions, as summarized above. Respondent submitted, and the City approved, a full
set of construction drawings in 2014 that included a pool on the outdoor terrace and showed the
interior of the eighth floor as a large function space.



outdoor terrace. (R. p. 243, lines 13-22); (R. p. 346) (“The Applicanf constructed the eighth ﬂoér
and rooftop area according to the modified floor plan.”). The constrﬁction included installation of
windows that meet the 150-mile per hc;ur Miami/Dade County standard for hurricane-proof
windows. (R. p. 244, lines 5-9) (“[}]he complete exterior to the [extent of the] glass has
Miami/Dade 150-mile an hour glass, almost an inch thick, so we’re not talking about interior’
activity that’s going to have much of an effect- on the outside.”).

There is no dispute that the entire construction of the interior facilities on the eighth floor
and the rooftop terrace was subject to numerous inspections by the City’s Building inspectors
throughout the installation and completibn of the electrical, mechanical, structural, life-safety
systems, and other improvements pursuant to tl}e construction plans approved by City building
officials. As observed by J ﬁdge Nicholson in the Amended Final Order, under City of Charleston
Ordinance 54-901, the building official’s inspection of .the construction of the -eighth floor
necessarily included a determination of compliance with the Special Exception authorized by the
BZA. See (Am. Final Order, R. p. 17); See (Appellaﬁt-Pet’r Return to Res’t Mot. To
Reconsider, Alfer, or Amend, at Attachment 2, R. p- 141) (City Ordinance §54-901: “ .. The
city building inspector shall inspect all construction or alteration for which permits are issued by
the city engineer or as authorized by the Board of Zoning Appeals . . . and shall make a weekly
report in writing to the city engineer's office, listing all construction inspected and specifying any
work obsﬂerved by him which is not in accordance with permits issued, or which violates this
chapter or any other ordinance of the city.”).

Dewberry. 334 spent millions of dollars performing its renovations of the building in
conformity with the approved constmction drawings, and on the associated fixtures, equipment,

and furnishings for the second and eighth floors. (R. p. 243, lines 9-15); see also, (R. pp.'317-325)
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(photos of completed 8" Floor). After passing the many City inspécﬁons, completing constructioh
in compliance with the construction plans approved by the Cit_y, and installing the fixtures and
certain furnishings inside the second- and eighth floors, Dewberry 334 applied fér a temporary
certificate of occupanéy for the eighth floor in the summer of 2017. (R. p. 243, lines 13-22).

On August 17, 2016, the City refused to approve occupancy of most of the interior facilities
on the eighth floor for zoning reasons, claiming the 2011 Special Exception did not aliow these
permissible hotel accessory ﬁse‘s in the locations where the City had approved their construction.
(R. p. 305). The City prohibited the use of Function Room A on the approved 2015 plans (later
named the Rivers Room) except for ybga and fitness, prohibited any use of Function Room B on
the approved 2015 plans (later named the Reading Rooi’n), prohibited any use of Function Room
C on the approved 2015 plans (later named the Citrqs Club), prohibited any use of the Pantry on
the approved 2015 plans, and prohibited the use of the terrace walkway on the Northeast corner
except for “employees™ and limited its use by others fo an “emergency exit.” (R. pp. 235, line 18-
i). 236, line 4; 315; 373). The City Zoning Administrator’s refusai to approve Qc'cupancy of most
of the interior facilities on the eighth floor was memorialized by notations on the 8" floor drawings

as follows:
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(R. p 373).

The City claimed the zoning, in particular the 2011 Special Exception, prevented these
specific hotel accessory functions in the locations inside the eighth floor where they were
constructed because those same accessory functions had not been shown in the preliminary
conceptual floor plan for the eighth floor reviewed by the BZA five years before, in April of 2011.
(R. p. 236, lines 5-21). The City took this position even though it acknowledges that all these
particular uses and activities are permissible and lawful accessory uses to the primary
accommodations use of hotel. (Resp’t. Resp. to Pet. § 32, R. pp. 74-75) (“The City admits that
hotels have accessory uses, which may include meeting space, restaurants and bars,...”).*

Even though (1) the Special Exception permitting the hotel use on the Property did not

4 Under Section 54-203 of the City Ordinances, “permitted principal uses” include “la]Jccessory
uses, which for the purposes of this Chapter are defined as uses of land or of a building or
portion thereof which are customarily incidental and subordinate to a principal use located on
the same lot or parcel, are allowed, ....” (Mem. in Supp. of Appeal and Determination of Legal
Right to Use Interior Spaces, R. p. 85) (double emphasis added); See also, (R. pp. 152, line 15-
p. 153, line 6; R. p. 389).
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impose a condition that the layout of the eighth floor and the specific activities inside the eighth
floor had to be exactly as depicted on the preliminary conCépt drawings that were part of the
Dewberry’s 2011 application to the BZA, and (2) the City’s zoning ordinances do not specify that
a hotel owner receiving a special exception for accommodations use can nevef vary the specific
accessory uses and locations of those accessory uses within the hotel from those shown on those
preliminary conceptual floor plans, the City took the position that all accessory uses and the
location of them “are pretty much set in stone” as shown on the conceptual floor plans reviewed
by the BZA and can never be changed. (R. p. 262 lines 19-24); (R. p. 263, lines 6-8).

The City asserted that the only way Dewberry 334 could legally conduct the éccessory use
activities for which Dewberry 334 built thé eighth floor was if it obtained a modification of the.
2011 Special Exception from the BZA to allow thosé permitted uses in ';hose locations inside the
eighth floor. (R. p. 267. line 25-p. 268 line 2); (R. p. 269, lines 23-25). In March 2017, at the
City’s urging and in a good faith effort to avoid iitigation, Respondent applied to the BZA to
modify the 2011 Special Excepﬁon to allow the intended functions in the interior roomé that were
constructed according to the permitted construction glrawings, specifically asserting that the
modification to the 2011 Special Exception was not legally required. (R. p. 268, lines 1-2) (*. .
.we’re here, because we were told we needed to be here.”); (R. p. 267, line 20-p. 268, line 2); (R.
p. 269, line 23-p. 270, line 5). |

On April 18, 2017, the BZA conducted a hearing on the applicétion to modify the Special
Exception to allow Dewberry 334 to utilize the interior of the eighth floor for the hotel accessory
uses planned and constructed there. (R. pp. 227-297). At the hearing Dewberry 334 explained
that it had a legal right to these uses and was seeking the modification to the 2011 Special

'Exception to allow them in the intended locations since the City insisted a modification of the



Special Exception was necessary and, if grantod, would avoid the necessity of legal action against
the City. (R. p. 267, line 25-p. 268,'line 2); (R. p. 269, lines 23-25).

The BZA received comments against the proposod modification of the Special Exception
from various persons attending the meetihg. Most of these comments asserted that in their opinions
thero would be sound generated frorh the outdoor rooftop terrace and that this sound would
negatively impact their property values or quality of life. (R. p. 272, lines 13-14) (“I am telling
you that kind of sound is going to destroy our neighborhood.”); (R. p. 273, lines 14-17) (“A rooftop
bar ... will destroy our quality of life and marginalize the people.”); (R. p. 274, lineo 15-20) (“The
building on the rooftop bar will allow music into and noise into the neighborhood. . . . [p]rotect
the neighborhoods that make Charleston famous.”); (R. p. 276, lines 1-6-23) (discussing sound
concerns). (R. p. 278, line 17-p. 279, line 6) (same); (R. p. 280, lines 17-20) (referring to the
eighth floor as “this offensive use”); (R. p. 281, lines 3-4) (“Sound travels the higher you have it,
and just a normal human voice will travel much further. . .”); (R. p. 283, lines 7-10) (“We thihk
the quality of life issue‘, clearly, this application is -- (inaudible) -- quality of life>and in the presence
of the neighborhood, we’d ask it be denie.d.”j; (R. p. 286, lines 5-10) (discussing concerns over
noise). o

Multiple BZA rhembers stated that the interior use was not an issue; father, the concern
expressed was ‘sound that might emanate from personé on the outdoor-terrace. (R. p. 292, lines 10-
11) (Chairman Krawcheck: “So the concern is -- is the outside use, not the interior use.”); (R. p.
292, lines 22-23) (Member Robinson: “I think the use of the interior is fine, but I know it would
be a noisy situation outside.”). Yet, neither the Special Exception nor the City’s zoning review of
August 17, 2016, restricted the use of or access to the outside terrace except for access to the

walkway in the northeast corner of the terrace. (R. p. 305).
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As reflected in these quotes frqm the board'men‘ibers, they considered the hypothetical
noise from permissible activities that could occur on the outdoor terrace to constitute a basis for
denying the request to use the i;fzteﬂ spaces. 'In fixating on their speculative projections of the
sound that might come from the outside terrace, these board members completely discounted and
effectively ignored conditions 4, 9, and 10 of the 2011 Special Exception that are aimed directly
at limiting noise and activity on the outdoor terrace: “(4) no exterior amplified music will be

permitted; ... (9) All activity outside on the roof shall stop at 10 pm; (10) Additional buffering
around the rooftop deck shall be provided at the roof edge ...” (R. p. 355).

Board Member Appel took a different View.from that of the .City and these board members
based on the limited Scope of the BZA’s jurisdiction. He agreed with Dewberry 334 that the BZA
is 'tasked.with determining if a special exception for acccimmodation uses should be granted for a
particular property and ihat the role of the BZA in conéidering an application for special exception
for accommodation uses does not include -approving plans for each accessory use for the hotel as
well as its loi:ation in the hotel. Board Member Appel observed: “We don’t approve plans. We
approve uses. We approve accommodations uses. We approved an accommodations use. We
approved an.apcommodations use with 11 restrictions.” (R. p. 294, lines 2-5).

Board Chairman Krawcheck ultimately took a contrary view. He stated that in previously
approving thé accommodation uses for the Property in 2011, the Board “did approve the plans as
submitted.” (R. p. 291, line 13). However, nowhere in the Cit}i’s ordinance governing the BZA’s
consideration of a property owner’s application for a special exéeption for accommodations use
does it state that the BZA approves plans. See (R. pp. 374-376) (City Ordinance §54-220). Instead,
Section 54-220 limits the BZA to approviilg accommodations uses, not plans, stating that the BZA

“may permit accommodation uses as an exception where it finds” certain criteria are met. (R. p.
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374) (City Ordinance §54-220(b)(1)). Plans are approved by the City’s Board of Architectural
Review, Technical Review Comrﬁittee, and the Building Ofﬁgial.

As further pointeci out by Board Member Appei, none of the eleven conditions imposed by
the 2011 Special Exception prohibit the. accessory uses that were constructed inside the eighth
floor. (R. p. 304). He emphasized the absence of any such restrictive conditions in his remarks:

We did not include a condition on this approval [the 2011 Special Exception] that

there will be no bars upstairs.... We didn’t restrict to the plans presented. We didn’t

restrict a reading room, a — any of the other things that have already been shut

down...So I think Trenholm [Attorney for Dewberry 334] has a very legitimate

case that they don’t even need to be here, and if they want to pursue this outside the

BZA'’s frame work, I think they stand a chance of being successful in that regard.. ..

(R. p. 295, lines 5-18).

| In the end, aftgr hearing Board Member Appel’s explanation for his position in favor of the
modification requested, the Chairman. stated that he [Appel] “made a good legal argument and
maybe some judge would reverse this.” (R. p. 296, lines 16-17); see also (R. p. 289: lines 10-11)
(Member Smith noting that “[ think this is a legal question.”). The BZA then voted 4-1 to deny
the request to modify the Special Exception to allow the permissible and lawful accessory uses on
the interior of the eighth floor that are permitted as a matter of right, with Bpard member Appel
being the only member to support Dewberry 334’5 application. (R. p. 348, lines 13-23).

| ~ On June 27, 2017, Dewberry 334 filed its detailed grounds for appeal of the BZA’s
decision. (Pet. and Grounds for Appeal, R. pp. 46-68). Dewberry 334 enumerated numerous
reasons the BZA decision was arbitrary and capricious, constituted an error of law, and denied it
substantive due process. (Pet. and Grounds for Appeal § 32, R. pp. 52-54).

The grounds Dewberry 334 alleged for vacating the BZA decision included the following:

that 2011 Special Exception did not contain a’condition prohibiting these tyi)ical lawful hotel

accessory uses on the interior of the eighth floor; that Dewberry 334 was entitled to these permitted
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accessofy uses as a matter of right; that no City ordinance requires a hotel owner to seek a new
special exception for accommodations use every time it introduces a particular permitted use or
Amoves the location of é perfr;jtted use in the hotel; that no coﬁdiﬁon of the 2011 Special Exception
prevented Dewberry 334 from using the walkway around the northeast corner of the outdoor
terrace; that the City’s conduct in approving the plgns for the eighth floor as well as ifs inspecting
and approving the construétion itself estopped the City from prohibiting Dewberry 334 from
conducting its intended.ac.cessory activities inside; and that the BZA decision was based on
speculative comments about exterior noise that were was unsuppqrted by any evidence. (Pet. and
Grounds for Appeal, R. pp. 46-68). The Petition and Groundé for appeal requested that “the
Decision of the BZA should be vacated and set aside aﬁd this Court should rule that the Petitioner
has the right to use the interior of its eighth floor for the intended accessory uses and-any other
accessory uses not prohibited by ordinance or law as well as the right to have its guests access the
| northeast quadrant of the rooftop terrace.” (Pet. and Grounds for Appeal § 32, R. pp. 52-54).

| The Circuit Court ruled in Dewberry 334°s favér and entered a lengthy and considered
order on December 15, 2017, laying out tﬁe multiple bases for its decision. (Final Order., R. pp.
19-36). Thereafter, in denying Appellants’ Motion to Reconsider, Alfter or Amend, the Circuit
Court entered an Amended Final Order on February 9, 2018. (Am. Final Order, R. pp. 1-18).
The Amended Final Order expanded on the reasons the City was estopped to prevent the use of
thé interior of the eighth floor for the permitted uses for which it was constructed. (Am. Final
Order, R. pp. 1-18). Based on the record before the BZA and the aﬁplicable law,‘ the Circuit
Court found “the BZA committed an error of law, acted arbitrarily and capriciously, and abuséd_
its discretion, in concluding that the City’s zoning, in particular the Special Exception, prevented

it from using the interior of the eighth floor for the accessory uses of function room, reading room,
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pantry, and small bar with limited food and beverage service, and from using the northeast corner
of its rooftop terrace.” (Am. Final Order, R. p. 7).
The Circuit Court based its decision on five separate grounds:

1. [T]here are no provisions in the Special Exception or in the City’s zoning
ordinances that prohibit Dewberry 334 from altering the locations of permissible
accessory uses from the conceptual floor plans submitted with the application for
Special Exception.

2. [The BZA’s decision was arbitrary and capricious because] the BZA denied the
request for the lawful accessory uses inside the eighth floor, which the Board
openly admitted was not a problem, based on their various suppositions of activity
that might happen on the outside terrace. '

3. [The BZA’s decision was arbitrary and capricious because] the comments as to
possible noise and its possible detrimental effect on the value of the properties in
the neighborhood or its possible destruction of the neighborhood were entirely
speculative and not competent evidence; -

4. [The BZA'’s decision was arbitrary and capricious because] there are safeguards in
place to guard against any disruptive noise from the interior or rooftop terrace, in
the form of the conditions the Board imposed in the 2011 Special Exception and
the noise ordinances of the City of Charleston; and,

5. The City and BZA are estopped to deny Dewberry 334's right to permissible
accessory uses on the interior of the eighth floor because of the City's approval of
the April 2015 construction plans showing the pantry along with Function Rooms
A, B, and C, as well as an improved rooftop terrace with walkway around the
perimeter of the outside of the eighth floor as well as the City’s inspection and
approval of the construction while it was under way.

(Am. Final Order, R. pp. 7-16).

STANDARD OF REVIEW

“[S]ection 6-29-840 [of the South Carolina Code] prescribes the standard of review a

Circuit Court should apply when considering an appeal from a local zoning board.” Austin v. Bd.

. of Zoning Appeals, 362 S.C. 29, 35, 606 S.E.2d 209, 212 (Ct. App. 2004). That section provides
“[t]he findings of fact by the board of appeals must be treated in the same manner as a finding of

fact by a jury, and the court may not take additional evidence.” S.C. Code § 6-29-840(A). A jury’s
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factual findings will not be disturbed on appeal -unless the record contains no evidence reasonably

supporting the jury's findings. Austin, at 35, 606 S.E.2d at 212.

This Court applies “the same standard of review as the Circuit Court below.... In reviewing
the questions presented by the appeal, the court shall determine only whether the decision of the
[bloard is correct as a matter of law.” Id. at 33, 606 S.E.2d at 211. Issues involving the
construction of an ordinance are reviewed as a matter of law under é broader standard of review

than is applied in reviewing issues of fact. Helicopter Sols., Inc. v. Hinde, 414 S.C. 1,9, 776 S.E.2d

753, 757 (Ct. App. 2015) (citing Mikell v. Cty. of Charleston, 386 S.C. 153, '158, 687 S.E.2d 326,
329 (2009)). “Although‘ great deference is accorded the decisions of those charged with
interpreting and applying local zoning ordinances, a broader and moré independent review is
permitted when the issue concerns the cdnstruction of an ordinance.” Id. at 9-10, 776 S.E.2d at
757 (quoting Mikell, 386 S.C. at 158, 687 S.E.2d at 329).

“ .. [A] decision of a municipal zoning board will be overturned if it is arbitrary,

capricious, has no reasonable relation to a lawful purpose, or if the board has abused its discretion.”

Id. (quoting Rest. Row Assocs. v. Horry Cty., 335 S.C. 209, 216, 516 S.E.2d 442, 446 (1999)).

“An abuse of discretion occurs when a trial court’s decision is unsupported by the evidence or

controlled by an error of law.” Newton v. Zoning Bd. of Appeals for Beaufort Cty., 396 S.C. 112,

116, 719 S.E.2d 282, 284 (Ct. App. 2011) (quoting Cty. of Richland v. Simpkins, 348 S.C. 664,

668, 560 S.E.2d 902, 904 (Ct. App. 2002)). Recently, this Court has stressed that the “deferential

standard of review does not mean a zoning board can never be reversed.” See Boehm v. Town of

Sullivan's Island Bd. 0onnin91Apbeais, 423 S.C. 169, 184, 813 S.E.2d 874, 881 (Ct. App. 2018),

reh’g denied (June 5, 2018), cert granted. See also, Wyndham Enterprises, LLC v. City of North

Augusta, 401 S.C. 144, 151, 735 S.E.2d 659, 663 (Ct. App. 2012), (revising_the Circuit Court's
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decision to affirm the BZA “because the BZA’s decision was not supported by competent,
substantial, and material evidence, and was based on opinion and speculation testimony.”);

Bannum, Inc. v. City of Columbia, 335 S.C. 202, 204-05, 516 S.E.2d 439, 439-41 (1999) (finding

the zbning board’s denial of a permit for an exception was arbitrary and reversing thé denial
because the zoning board “either discounted or disregarded every single bit of evidence put up by”

the appellant and “[i]nstead, it based its holding on the four factors submitted by” the opponents

to the exception); Helicopter Solutions, Inc., 414 S.C. at 9-10, 776 S.E.2d at 757-58, (affirming a
Circuit Court’s feversal of a zoning board, finding the Circuit Court’s decision was based on the
construction of an ordinance—which was a legal conclusion, not a factual finding).
 ARGUMENT
L The Circuit Court correctly found that neither the City’s zoning ordinance nor
the 2011 Special Exception dictates that Dewberry 334 cannot vary the location of

permissible accessory uses from the conceptual floor plan submitted with its
application for special exception.

The Circuit Court found that neither the City’s zoning ordinance, nor the 2011 Special
Exception, requires Dewberry 334 to strictly adhere to the exact accessory uses and the éxact
location of those écc'essory uses that were shown in the preliminary conceptual floor plans:
submitted'to the BZA years before the final construction plans were approved by the City’s
building official. Judge Nicholson correctly determined that the BZA committed an error of law
in denying Dewberry 334 the right to use the interiof eighth floor for the accessory us.es for which
they were constructed.

The lower court explained in detail the basis for its ruling that the BZA habd no legal basis
for refusing to allow Dewberry 334 use bf the four interior rooms and the northeast corner of the

terrace walkway:
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As previously stated, there are no provisions in the Special Exception or in
the City’s zoning ordinances that prohibit Dewberry 334 from altering the locations
of permissible accessory uses from the conceptual floor plans submitted with the
application for Special Exception. In applying the standards set forth in City
Ordinance 54-220, the BZA’s charge is to determine whether to grant a special
exception for accommodations use. Under Section 54-220, the BZA does not have
the right or authority to approve building plans, as pointed out by Board Member
Appel. Instead, the BZA has the right and authority to approve an accessory use if
it is consistent with the City’s zoning scheme and other applicable criteria, as it did
in 2011 when it issued the Special Exception.

City Ordinance 54-925 grants the BZA the authority to impose conditions
on their approval of a special exception. Here the BZA imposed eleven conditions
in approving the Special Exception. None of those conditions stated that Dewberry
334 could not have a function room, reading room, small bar with limited food and
beverage service or a pantry/kitchen in the interior» of the eighth floor.

Furthermore none of the C1ty S zoning ordmances provide that a hotel
operator is irrevocably bound by conceptual floor plans presented to the BZA, or
that a hotel operator must obtain BZA approval to alter its accessory uses or change
the location of those accessory uses within a property that has already been granted
- the requlred special exception.

, * * *

Contrary to the City’s position in this-case, the City’s zoning ordmances
state that a property owner is entitled to all accessory uses that go along with a
principal use. City Ordinance Section 54-203, “Permitted principal uses,” states,
in relevant; part, as follows: “Accessory uses, which for the purposes of this
Chapter are defined as uses of land or of a building or portion thereof which are
customarily incidental and subordinate to a principal use located on the same lot
or parcel, are allowed, except that communication towers; home occupations, bed
and breakfasts, home day care facilities, and limited commercial uses within the
GO districf are only allowed pursuant to the requirements specified in Part 4:
Accessory Uses, of this Article.” (double emphasis added).

The construction and enforcement of zoning ordinances by a zoning official
. and board of zoning appeals is a legal question, not a factual finding. “We agree
with the Circuit Court that in construing the County Ordinance, the Zoning
Administrator, and subsequently, the Zoning Board, made a legal conclusion.”
Helicopter Solutions, Inc. v. Hinde, 414 S.C. 1, 10, 776 S.E.2d 753,758 (Ct. App.
2015). :

'

Moreover, an interpretation of a special exception and of zoning ordinances
to give them a more restrictive application than their plain meaning is
impermissible. As stated by the Court of Appeals in Helicopter Solutions, supra:

\
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This court is prohibited from writing into an ordinance
language restricting property rights to a greater degree than intended
by the legislative body. It is a well-founded principle of law that
statutes or ordinances in derogation of natural rights of persons over
their property are to be strictly construed as they are in derogation
of the common law right to use private property so as to realize its
highest utility and should not be impliedly extended to cases not
clearly within their scope and purpose. It follows that the terms
limiting the use of the property must be liberally construed for the
benefit of the property owner.

776 S.E.2d 759 (internal citations omitted).
(Am. Final Order, R. pp. 7-9).

The accommodétions overlay zone and the ordinaﬁqe governing the approval of an
accommodation use, inclusive of hotels, “is inténded to identify»‘those éreas wifhin the City limits
where accommodation uses are allowed . . . [because] [a]ccommodation uses are prohibited
except within the Overlay Zone. . .” (R. p. 374) (double emphasis added); see also. (R. p. 374)
(City Ordinance §54-220(b) stating that “[i]Jn any Accommodation overlay zoning district, land
may be used and buildings or structures may be erected, altered or used for any purpose allowed
by the underlying zoning district as listed in Article 2: Part 3, and thé followiﬂg uses subject to

the approval of the Board of Zoning Appeals: 1. Accommodation uses.”).

As noted by BZA Member Appel and the lower court, pufsuant to section 54-220 governing
special exceptions for accommodations uses, the BZA determiﬁes whether the accommodations
use proposed by a landowner is suitable for the prop‘erty; its rolé does not include pefmanently
locking in types of permissible uses aécessory to the accommodations use or the location of those
accessory uses within a Building on the property:

We don’t approve plans. We approve uses. We approve accommodati'ons uses. We

approved an accommodations use. We approved an accommodations use with 11

. restrictions. We have an application -- an applicant right now who is taking a
position that I think has some merit that having an interior bar. . .
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>'.I< * *

I don't even know if yo:) need to gb io accessory use. I think that is an incidental

use to what it means to be an accommodation use under -- under our ordinance.

I just looked at the definition of use under our ordinance. I think when you approve

a hotel, when you approve a hotel, you get a lot of stuff that comes with that

automatically.
(R. p. 294, line 2-p. 68, line 18) (doubie emphasié added); (Am. Final Order,'. R. p. 7) ((“In
applying the standards set forth in City Ordinance 54-220, the BZA’s charge is to determine
whether to granf a special exc.eption for accommodations use. Under Section 54-220, the BZA
does not have the right or authority to approve building plans . . .” (emphasis supplied by the
Circuit Court)). |
| Section 54-203° of the City’s Code iof Ordinances cited by the Circuit Court in the above
excerpt from the Order makes clear that a property owner is entitled to éll uses “customarily
iﬁcidental and subordinate to a principal use located on the saﬁe lot or parcel.” (R. pp. 389-390).
None of the City’s ordinances abrid’ges‘that right by stating that permiséible accessory uses must
occur in some épeciﬁc iocatién on or within the property. The ordiﬁances granting an owner
accessory uses as a matter of right are locatién-neutral.

In other words, under the plain language of the ordinances a property owner must obtain a

special exception for accommodations use but is not required to obtain (or seek to amend) a special

5 Appellants argue in their brief that neither the Circuit Court nor this Court can consider Section
54-203 of the City’s Code of Ordinances because a court cannot take judicial notice of municipal
ordinances, citing Harkins v. Greenville County, 340 S.C. 606, 533 S.E. 2d 886 (2000).
(Appellants’ Brief, p. 12, fn. 6) In Harkins our Supreme Court said it could not take judicial notice
of an ordinance that was not in the Record on Appeal. In this case, all the referenced ordinances
were presented to the Circuit Court and are in the Record on Appeal. (R. pp. 374-392). Harkins
is not applicable. Further, Appellants complain that the ordinances cannot be considered because
they were not part of the record before the BZA. Appellants are mistaken again. On appeal from
the BZA, “the court may not take additional evidence.” S.C. Code Ann. §6-29-840(A). Ordinances
are not factual matters in the nature of evidence. Ordinances are law and may be considered by the
reviewing court just like statutes.
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exception for uses that are accessory to a principal, approved accommodations use either as to the
accessory use itself or the location of the use in the hotel. The hotel owner with an approved
accommodations use is not required to seek an amendment to its special exception to move its gift
shop, or make a guest room an office, or install a laundry for the hotel’s linens, or add a small bar-
restaurant, or move the spa/fitness center from one floor to another, for instance.

Nor is that hotel owner required to obtain aﬁ amendment to the special exception to remove
an accessory use that was shown on the preliminary conceptual plaﬁs that were submitted to the
BZA as p.art. of the application for the special exception. Dewberry 334 was not required to return
to the BZA for permission to forego building the‘ swimming pool on the outdoor terrace. As Board
Member Robinson pointed out, the City’s logic wqpld mean the City could force Dewberry 334 to
install the swimming pool on the outdoor terrace since it appeared on the preliminary ;:onc'eptual
floor plans. (R. p- 292, lines 16-19). Yet, the City has never taken the position that the BZA had
to approve the removal of the poél from the hotel’é plans, and_ it has never required the spa and
fitness .center to be moved back up to the eighth floor from thé second floor. (R. p. 251, lines 3-
25). | o

As the Circuit Court remarked in the preceding excerpt from the Amended Final Order, the
construction of zoning ordinances by a zoning administrator and board of zoning appeals is a legal
question, not a factual finding, and is therefore not entitled to fhe same level of deférence to the

BZA as a factual finding. See also, Mikell v. Cty. of Charleston, 386 S.C. 153, 158, 687 S.E.2d

326,329 (2009). Further, as stated by the Circuit Court in the quoted excerpt from the Amended
Final Order, statutes or ordinances in derogation of natural rights of persons over their property
are to be strictly construed. They are in derogation of the common law right to use private property

to realize its highest utility. Such statutes and ordinances should not be impliedly extended to
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cases not clearly within their scope and purpose. See Purdy v. Moise, 223 S.C. 298, 302, 75

S.E.2d 605, 607 (1953); Keane/Sherratt P'ship by Keane v. Hodge, 292 S.C. 459, 465,357 S.E.2d _
193, 196 (Ct. App.1987) (holdiﬁg that while “[1Jocal governments have wide latitude to enact
ordinances regulating what people can do with their property,” they “must draft their ordinances
so that people can have a clear understanding as to what is permitted and what is not. Otherwise,
we must construe such ordinances to allow people to use their property so as to realize its highest
utility.””) (footnote omitted)).

Appellants argue that “[t]he ‘expressed intent behind section 54-220, as well as its plain
language, requires the BZA to evaluate the impact of accessory uses as part of a special exception
application involving an accommodations use.” (Appellants Br., 10). Contrary to Appellant’s
argument, the “Intent” section of section 54-220 does not make a single reference to accessory
uses:

(a) Intent. The A Overlay Zone is intended to identify those areas within the City

limits where accommodation uses are allowed. Accommodation uses are

prohibited except within the A Overlay Zone, with the exception of bed and

breakfasts that are approved in accordance with the provisions of Section 54-

208 or 54-208.1, and short term rentals that are approved in accordance with the

provisions of Section 54-227. The City places a high value on the preservation of

the character of its residential neighborhoods. Potential negative impacts affecting

residential neighborhoods shall be avoided or minimized to the greatest extent

possible.
(R. p. 374) (double emphasis added).

The ordinance’s reference to accessory uses outside the “Intent” section is far more limited
than suggested by Appellants. In determining whether to grant a special exception for
accommodations use, the BZA is to consider eighteen factors including: “(7) the accessory uses

proposed for the facility in terms of the size, impact on parking, and impact on traffic generation;

... (R. p. 375). The BZA’s decision denying the amendment to the Special Exception in this
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case had nothing to do with the size of the peﬁnissible accessory uses inside the eighth floor, or
their impact on pérking or on their impaét on traffic generation. The BZA’s decision rested
completely on their and the commenters’ speculation about possible noise. Moreover, their
concern about the sound they speculated might occur wés not from the accessory use locations
inside of the building that Dewberry 334 sought permission to use but from the outside of the
building from the terrace that Dewberry 33'4 was free to use, subject to conditions 4, 9, and 10 of
the 2011 Special E.xception.,

Appellants argue that the BZA was correct in denying Dewberry 334°s request to amend
the 2011 Special Exception because Dewberry 334 did not demonstrate the impact on parking and
~traffic from the accessory uses inside the eighth floor, or 'satisfy any of the other seventeen criteria
Section 54-220(b)(1) requires t_he BZA is to consider.® Appellants overlook that Dewberry 334
was not applying in 2017 for a special exception for accommodations use. FIt had already obtained
the Special Exception for accommodations use in 2011. Instead, at the insistence of the City, it
applied for approvél of the locétion of permissible accessory uses in the rooms constructed for
them on the inside of the eighth floor.

In their brief Appellants repeatedly state that the accessory uses constructed on the inside
of the eighth floor Werene'w accessory uses. First, it does not matter whether we are talking about
a new accessory use or an éxisting accessory use. All that matters ur}der Sections 54-120 and‘54-
203 of the City’s Code of Ordinances is whether the use is'ac.cessory to the principal use of the

Hotel. If so, the use is allowed as a matter of right. Second, the accessory uses constructed on the

® Obtaining a special exception for accommodations use does not exempt a hotel owner from
mandatory minimum off-street parking requirements. If the addition or expansion of an accessory
use in a hotel would increase the minimum number of off-street parking spaces required,
enforcement of the. additional parking requirement would be through the separate ordinances
governing off-street parking, not through the accommodations use ordinance, as somewhat -
suggested by Appellants.
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inside of the eighth floor are in fact accessory uses already occurring in the Hotel; they are not new
accessory uses for the Hotel. On the first floor the Hotel has a ballroom that serves a function-
meeting room,‘ a restaurant known as Henrietta’s, a kitchen, and a bar known as the Living Room.
(R. p. 235, lines 14-15); (R. p. 245, line 24-p. 246, l-ine 2); (R. p. 163, lines 10-12). These are
the identical accessory uses_that were constructed on tﬁe inside of the eighth floor.

Appellants argue that disclosure of the accessory uses of restaurant and bar is especially
important on the application to tﬁe BZA for a special exception for accommodations use because
Section 54-220(b)(i)(c) caps the square footage of these parﬁcular uses as a percentage of the
overall square footage of the hotel.7 Pﬁtting aside that this provision in the ordinance was not
adopted until 201 2., a year after the BZA approved the Special Exception, the Appellants never
asserted that the addition of the small Citrus Club would cause the hotel to exceed this cap, nor is
there any proof to this effect. Additionally, there is nothing in tﬁe current version of Section 54-
220 that states that the locations of these uses cannot change. It simply imposes a éap on the square
footage for these two particular.acce.ssory uses. Finally, Appellants did not »rai.se this argufnent

until.their Motion to Reconsider, Alter, or Amend. Rule 59 (e) prevents a party from raising an

argument for the ﬁfst time in the party’s motion under Rule 59(e). Patterson v. Reid, 318 S.C.
183, 185,456 S.E.2d 436, 437 (Ct. App. 1995) (“A party cannot for the first timé raise an issue by

way of a Rule 59(e) motion which could have been raised at trial.”).

7 “[T]he total square footage of interior and exterior floor area for restaurant and bar space in the

proposed facility, including restaurant/bar patron use areas, bar areas, kitchen, storage, and
bathroom facilities, - shall not exceed 12 percent of the total interior, conditioned floor area in the
facility, except that each facility shall be permitted to exempt from the calculation of total
restaurant floor area one interior, ground floor restaurant tenant space if the total tenant space does
not exceed 2,000 square feet, the restaurant tenant does not serve alcoholic beverages, and the
exempt restaurant tenant space is clearly labeled with these restrictions on the floor plans submitted
with the application for this zoning special exception;...” 54-220(b)(1)(c) (R. p. 374).
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The Appellants never fully explained the rationale for preventing the Hotel from accessing
the terrace walkway around the northeast corner of the eighth floor other than that the preliminary
conceptual plans accompanying the application for the special ex;:eptioh in 2011 showed this
portion of the perimeter of the eighth floor as a “green roof.” For the reasons already discussed at
length, the 2011 Special Eﬁception did not contain a condition that prohibited Dewberry 334 from
changing this narrow section from “green roof” to terrace walk_way. The BZA’s decision to refuse
to allow normal access to this walkWay for zoning reasons based on the 2011 Special Exception
was erroneous as a matter of law.

In sum, neither the City’s zoning ordinance nor the 2011 Special Exception prevented
Dewberry 334 from locating any particular permissible accessory uses inside the eighth floor or
required Dewberry 334 to seek BZA appfoval to vary the location of permissible accessory uses
from the conceptual ﬁoor plan submitted with its app_licatién for the 2011 Special.Ex’céption. The
BZA committed an error of law in preventing Dewberry 334 from occupying and using the four
rooms within the eighth floor of the Hotel and accessing the terrace walkway around.the northeast
corner of the building on the basis the Special Exception prevented these accessory uses in the
locations where they were constructed. The Circuit Court should be affirmed.

I1. The Circuit Court correctly determined that Appellants arev estopped to deny
Dewberry 334 the right to use- and occupy the permissible accessory uses it
constructed on the inside of eighth floor based on its reliance on the City’s building

official’s approval of the construction plans showing the intended accessory uses
and approval of the actual construction.

The Circuit Court correctly determined that Appellants are estopped to deny Dewberry 334

the right to use and occupy the permissible accessory uses it constructed on the interior of the

¢ To the extent Appellants suggest that the prohibition on access has something to do with
protecting Second Presbyterian Church, which is well to the northeast of the Hotel at the opposite
end of Wragg Square, the church’s letter made no mention of concern about the rooftop, and simply
requested adequate screening of the rear of the parking lot across from the church. (R. p. 342).
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eighth floor. The City approyed the construction plans showing the intended accessory uses and

‘approved the construction itself. Dewberry. 334 relied on the City’s approval by authorized
officials of the City in proceeding with constructing the eighth floor in compliance with those
plans. As just discussed, no City ordinance nor any condition in the 2011 Special Exception forbid
those accessory uses from being located inside the eighth floor.

In April 2015, the City’s building official approved the final construction plans for the
interior spaces on the eighth floor that showed Function Rooms A, B, and C, as well as the Pantry.
(R. pp. 313-314) (Permiﬁed set of plans for the eight floor); (R. p. 234, line 24-p.-235, line 2)
(BZA Staff discussing that after the 2011 Special Exception wés granted, the project “made its
Way through the permitting pfocess and - - and construction began™). In reliance on this approval,
Dewberry spent millions of dollars in constructing the eighth floor (and the second-floor spa and
fitness facilities) and the outdoor terrace. However, after the eighth floor and the outside terrace
were constructed, the City——fo'r the first time—asserted that the applicable zoning did not allow
the Dewberry to usé and occupy the small bar with limited food service, ﬁor the pantry-kitchen
adjacent to it, nor a small room to the side described as the reading room; nor the function room
called the Rivers Room for anﬁhing other than “yoga and fitness classes.” (R. p. 354).

As noted by the lower court, the South Carolina Supreme Court has applied the doctrine of
estoppel in the context of zoning and building permits where a property owner detrimentally felied

on the statement of the building official or zoning official acting in the scope of his authority. (Am.

Final Order, R. p. 16); Charleston County v. Natl. Advert. Co.,292 S.C. 416,357 S.E.2d 9 (1987)
(finding Charleston County estopped from contending construction permits were erroneously
approved when the applicant spent $36,000 erecting an approved billboard and “[t]he

interpretation given by [the County Building Inspector and Zoning Regulator] was'clearly within
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the scope of his authority since he is the Building Inspector and is designated in the ordinance as

the official charged with its enforcement.”)); Landing Development Corp. v. City of Myrtle Beach,
285 S.C. 216,329 S.E.2d 423 (1985) (“Government agents, acting within the proper scope of their
authority; can by their acts givé rise to estoppel against a municipality. . . .To allow the City to
rephdiate its former interpretation of permissible rentals and the statements of its zoning director,

based upon a re-assessment of the meaning of an undefined term in the ordinance would be

unconscionable.”); Abbeville Arms v. City Qf Abbeville, 273 S.C. 491, 257 S.E.2d 716 (S.C.

1979); Kerr v. City of Columbia, 232 S.C. 405, 102 S.E.2d 364 (1958).

The ésSential elements of an equitable estoppel the party claiming the estoppel must
‘demonstrate are: (1) the party’s lack of knowledge and of the means of knowledge of the truth as
to the facts in question; (2) the party’s reliance upon the conduct of the party estopped; and (3) the

action based thereon was of such a character as to change prejudicially the position of the party

claiming the esioppel. Landing Dev. Corp., at 219, 329 S.E.2d at 424 (citing Murphy v. Hagan,
2758S.C. 334,271 S.E.2d 311, 313 (1980)). As found by the Circuit Court, all three elements are
present here, and the Appellants are estopped from asserting the zoning does not allow Dewberry
334 to use and occupy the accessory uses constructed inside the eighth floor pursuant to plans
approved by the City’s building officials: -
The Court concludes, based on the unusual facts of this case, that Dewberry
334 was entitled to rely on the approval of the plans for various function rooms as
shown on the plans; was entitled to proceed with the construction in reliance on that
approval; and did not know that the City would later contend that it was not entitled
to use the "function" spaces for the permissible accessory uses, the pantry for a
pantry, or the entirety of the outside terrace around the eighth floor as shown on the

approved plans.

(Am. Final Order, R. p. 17)
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Appellants.do not dispute that the City’s building official approved the construction plans,
nor that the City’s building construction officials repeatedly inspected and approved the
construction of the eighth floor over many, many- months, nor that the Dewberry spent millions of
dollars in reliance on that approval. Instead, Appellants claim that the building official went rogue
and that Appellants should not be estopped by the “erroneous conduct of its agents, even if there

has been reliance on that conduct.” (Appellants Br., 28) (double emphasis added). In making this

audacious assertion, Appellants invoke S.C. Coastal Council v. Vogel, 292 S.C. 449, 453, 357
S.E.2d 187, (Ct. App. 1987) to assert that the building official’s countless approvals were
erroneous and beyond the scope of his authority. But, here, ‘urvllike Vogel, the government official
was acting in his official capaéity and exercising the‘auth(_'_)rity vested in him.

In Vogel, Mrs. Vogel asserted that the Myrtle Beach planner for the S.C. Coastal Cﬁuncil
verbally told her tﬁat she could rebuild a deck without a permit in the same location as it once
stood. Id. at 451, 357 S.E.2d at 188. However, the planner had no authority to approx‘/e deck
construction as he “had authority only to issue dock permité.” Id. at 453,357 S.E.2d at 189. Unlike
Vogel, in this case fhere is no dispute that the City’s building official had the‘authority to review
the constructioﬁ dféwings and approve or reject them, as well as authority to issue or refuse to
issue the building permit. See e.g. (Appellants Br., 28-29) (assérting that the building official did
her job by approving the construction drawings).

Appellants attempt to parse the authority of the building official by arguing her approval
is limited to compliénce with the building code and has nothing to do with zoning. Id. However,
the contrary is true.‘ As noted by the Circuit Court, the Ci;[y’s ordinances impose on the building
official the responéibility in inspecting ne\')vl éonstruction to confirm the construction is in

compliance with the zoning, including any conditions imposed by the BZA:
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The duty to administer and to enforce the provisions of this Chapter is hereby
conferred upon the zoning administrator, herein referred to as the administrative -
officer of the Zoning Ordinance. The city building inspector shall inspect all
construction or alteration for which permits are issued by the city engineer or as
authorized by the Board of Zoning Appeals or as authorized by the Board of
Architectural Review, as hereinafter provided, and shall make a weekly report in
writing to the city engineer's office, listing all construction inspected and
specifying any work observed by him which is not in accordance with permits
issued, or which violates this chapter or any other ordinance of the city.
(Appellant-Pet’r Return to Res’t Mot. To Reconsider, Alter, or Amend, at Attachment 2, R.
p. 141) (R. p. 388). (City Ordinance Section 54-901 (doubler emphasis added); see also, (Am.
Final Order, R. p. 17).
The clear wording of this ordinance completely undermines Appellants’ érgument that the
City’s building official has nothing to do with zoning. The ordinance charges the building
inspector with noting any construction that is not-authorized by the BZA. The approvals issued
by the building inspector did not include any notation or explanation that the construction was in
violation of the BZA’s Special Exception or that Dewberry 334 could not proceed with
_construction until the BZA modified the 2011 Special Exception to approve these particular -
accessory uses in the locations shown on the construction plans. Simply put, the Dewberry was

entitled to rely upoh the approval of the construction plans, the issuance of the building permit,

and the approval of the actual construction by the City official vested with these responsibilities.

Appellants rely heavily on Grant v. City of Folly Beach, 346 S.C. 74, 551 S.E.2d 229
(2001), for .the proposition that the issuance of building permit will not breclude later enforcement
of a zoning prc;visidn. (Appellants Br., 28). Grant involved the conversion of the ground floor of
a building into an apartment below the minimum elevation allowed under the municipality’s flood
ordinance. Id. The Court determined that that the municipality -was not estopped by mistakenly

issuing the permit because the landowner could have easily determined that the city’s ordinances
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plainly stated a residence was not allowed below the flood elevation. See id. (“Grant could have
easily ascertained the flood limitations on his building by reviewing the zoning/flood ordinance.”).
Here, as explained abo.ve, there was no condition in the 2011 Special Ex;:eption nor
provision in the City’s zoning ordinance that forbid Dewberry 334 from placing permissible
accessory uses in loéétidns other than those shown on the preliminary conceptual plans provided
to the BZA four years before the Ci_ty’approved the final construction drawings in April 2015..
Where, as here, there is no ordinance expressing the limitation ﬁrged by Appellants, it would be
unconscionable to allow Appellants to repudiate the actions of the City’s building official taken

~ within the scope of his authority and to repudiate his approval of the final construction plans and

the construction itself. See e.g. Landing Dev. Corp. v. City of Myrtle Beach, 285 S.C. 216, 221,
329S.E.2d 423,426 (1985) (“To allow the City to repudiate its former interpretation of permissible

rentals and the statements of its zoning director, based upon a re-assessment of the meaning of an

undefined term in the ordinance would be unconscionable.” (citing Kerr v. City of Columbia, 232
' S.C. 405, 102 S.E.2d 364 (1958))). |

| Finally, Api)eliants assert that Respondent has unclean hands and the Circuit Court should
not have applied the doctrine of estoppel on that basis. (Apbellants Br., 31-32). The doctrine of

unclean hands precludes a plaintiff from recovering in equity if he acted unfairly in a matter that

is the subject of the litigation to the prejudice of the defendant. See generally, Ingram v. Kasey's

Associates, 340 S.C. 98, 107, 531 S.E.2d 287,292 (20005; First Union Nat. Bank of South Carolina
v. Soden, 333 S.C. 554, 511 S.E.2d 372 (Ct. App. 1998)A..

Appellants claim the “intentional submission of construction plans that called for other
than SPA/Fitness uses approved as part of its Special Exception, and then pretend surprise at being

caught, is disingenuous and certainly provides no basis for esfoppel."’ (Appellants Br., 32).
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Appellants make this bold statement in the last several lines of their brief with absolutely no
citation to the record. The record does not support any finding of the intent attributed to
Respondent by Appellants, and, in fact, supports the .opposite inference.

The preliminary conceptual floor plan for the eighth floor submitted with the application
for the Special Exceptioﬁ in 2011 showed the interior as “spa/fitness” and a pbol on the rooftop
terrace immediately to the South of the new eighf[h floor. (R. p. 310) (R. p. 231, line 24-p. 232,
line 9) (R. p. 233, line 19-p. 234, line 2). Dewbérry 334 acted consisténtly three years later when
it submitted, and the City approved, construction permit drawings for the eightb floor dated June
27,2014, showing a pool on the fooftop terrace and interior spaces that include‘d restrooms and a
large function room. (R. pp. 311-312); (R. p. 242, lines 2-8) (R. p. 242, lines 11-12) (“So Mr.
Dewberry still had the idea that.there was going to be a pool there” in 2014). However, the
feasibility of constructing and operating the poc;l on the outdoor terrace became too doubtful. See
(R. p. 242, lines 12-22) (“When he went to price it with the contractor and we went to design the
specifics beyond the floor plan, he realized.that it was not a very good idea. F i?st, it was going to
cost like a million and quarter dollars to put it there, and then he learned he was going to have to
cool the water because it was up'ori top of the building with full ekposure to the sun and then there
were all kinds of caveat from the buildér and designer that if this thing starts to leak, you know,
we’re out that’s the risk you’re going to have to have.”). |

For those reasons, Respondgnt decided not to build the pool on the outdoor terrace and,
instead, submitted new drawings for the eighth floor and terrace to the City for approval in 2015.
(R. pp. 313-314);' (R. p. 346) (“After receiving the éngiﬁeering and co.st estimates for the
swimming pool, the [Dewberry] decided to eliminate the swimming pool and to modify the floor

plan for most of the rooftop, also called the eighth floor.”); (R. p. 236, lines 9-18); (R. p. 243,
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lines 3-11) (R. pp. 313-314). The changes were all reflected on the revised construction permit
drawings dated April 24, 2015. (R. p. 243, lines 3-11) (R. pp. 313-314).

The record shows that there is no basis' for the Appellants’ suggestion that Dewberry 334
engaged in a “bait and switch” tactic or otherwise committed some nefaﬁous act that would trigger
the equitable doctrine of unclean hands and prevent it from invoking equitable estoppel against
Appellants. As explained above, the record supports the conclusion of the Circuit Court that
Dewberry 334 worked diligently to modify its plans and seek appropriate approvals from the City
as the project progressed. See (Am. Final Order, R. pp. 15-17). In fact, it was the City’s conduct
during the plan review process that “troubled” the Circuit Court. Am. Final. Order, R. p. 16)
- (“The Court is troubled by the seeming disconnect between the City’s zoning official and the City’s
building official.”). What is “disingenuous”—the word used by Appellants—is the City’s after-
the-fact repudiation of its approval of the construction plans and its repudiation of its approval of
the construction baged on the contention the zoning never alloWed those uses.

Finally, it was the lower court’s p’rérogative to determine whether the }conductv of the
Dewberry 334 under these circumstances amounted to unclean hands that might prevent the
application of estoppel in fhis instance. The balanciﬁg of the competing equities associated with
the assertion of estoppel and the defense of unclean hands is in the discretion of the judge. Straight
v. Goss, 383 S.C. 206-07, 67S-S.E.2d 443,457-58 (Ct. App. 2009) (In an action seeking equitable
relief, the court balances the equities of the parties, including those involving the defense of
unclean hands, to determine what, if any, relief to give).

Therefore, for these reasons, the Cqurt should affirm the.Circ.liit Court’s decision reversing

the BZA’s decision on the separate alternative ground of estoppel.
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III. The Circuit Court correctly ruled the BZA’s decision was arbitrary and
~ capricious where the BZA denied the request for the lawful accessory uses
- inside the eighth floor, based on concerns about permissible activity outside

on the terrace. ‘ '

- The Circuit Court correctly ruled that the BZA acted»'arbitrarily and capriciously in denying
the request for the interior uses based on speculation about noise from the exterior terrace. As the
Circuit Court noted, the denial of the use of the interior will not prevent persoﬁs from being on the
outside terrace. ‘“The BZA’s denial of Dewberry 334’s lawful accessory uses on the interior will
not prevent activity on the exteridr rooftop terrace that'was the sole concern expressed by the
Boafd.” (Am. Final Order, R. p 11).

The BZA’s denial of the accessory uses on the inside. of the eighth floor does not eliminate
the activities on the terrace the opponents claimed could possibly generate sounds that might be
heard in the residential area on the far side of the Hotel’s parking lot. Further, as highlighted
- below, the Board members who voted against modifying the Special Exception agreed that noise
or sound from the inside was not an issue ér a concern. If the hypothetical problem is not sound
from the inside but instead:soun(.i from the outside from activity that can occur there even if the
interior accessory uses were not ailowéd, the denial of Dewberry 334°s request to be allowed the
acéessory uses inside was per se arbitrary and capricious. (Am. Final Order, R. p. 12)

As Respondent egplained to the BZA, the interior uses will not create noise issues for the
neighborhood becaus¢ “[t]ﬁe complete exterior to the [the extent of the] glass has Miami/Dade
150-mile an hour glass, almost an inch thick, so we’re not talking about interior activity that’é
going to have much of an effect on the outside.” (R. p. 244, lines 5-9)." Several members of the
BZA recognized and commented that the use of the interior space on either floor as proposed by
the De.wberry raised no exterior sound concerns. See (R. p. 292., lines 7-11) '(Chairman Krawcheck

explaining “. . . the concern really is - - is what is going to happen on the out - - on the rooftop
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outside and that was one of the original conditions. So the concern is -- is outside use, not interior
use.”); (R. p. 292, lines 16-24) (Member Robinson agreeing the only concern is the outside and
stating “. . . the use on the interior for the bar is fine, but I know that it would be a nQisy situation
outside. That's the detfiment”).

Dewberry’s 334’s request to the BZA in 2017 ;Jvas for approval of the interior accessory
uses for the eighth floor. The request did not include a request to be allowed to use the seating
area on the oﬁtside terrace or to allow activity on the terracé because nothing limited such seating
or other activity in the first place. As for the potential for “noise,” the three previously mentioned
conditions in the 2011 Special Exception were for the specific purpose of reducing or eliminating
the chance that sound from persons on the terrace would be heard eight stories beldw. Yes, guests
visiting the interior accessory uses are‘ freerto go on the terrace, and, to that extent, their presence
on the terrace might be considered an extension of the uses on the interior or facilitated by the
accessory uses, as Appellants argue. But, there is no zoning restriction preventing them from
standing, walkiﬂg, sitt'ing, or talking on the outside terrace. As noted bsl the lower court, “even
under the zoning official’s restrictive interpretation, the Special Exception without any
modification does not prevent Dewberry 334 from using three-quarters of the rooftop terrace.”
(Am. Final Ordér, 12) (double emphasis added). The BZA members who vofed againét the
modification of the Special Exception admitted that the planned and intended accessory uses inside
the eighth floor were not an issue or concern.

The BZA’s decision to deny thOSe'permissible accessory uses on the inside because of
unsupported speculation about sound from persons engaged in permissible activity outside was
inherently arbitrary and capricious, as the lower coﬁrt concluded. (Am. Final Order, R. p. 12).

The Circuit Court’s ruling vacating the BZA’s decision on this alternative grbund should be
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affirmed.

1V. The Circuit Court correctly ruled the BZA’s decision was arbitrary and

' capricious for being unsupported by competent evidence where the BZA

denied the request for the lawful accessory uses inside the eighth floor,

based solely on random speculative comments about possible sound that

might be emitted from the outside terrace as well as speculative comments

the possible sound would cause a detrimental effect on the value of the
properties in the neigchborhood or destroy the neighborhood.

A decision of a municipal zoning board “will be overturned if it is arbitrary, capricious,

has no reasonable relation to a lawful purpose, or if the board has abused its discretion.” Rest. Row

Assocs. v. Horry Cty., 335 S.C. 209, 216, 516 S.E.2d 442, 446 (1999)). An abuse of discretion

occurs when the BZA’s “decision is unsupported by the evidence . . . .” Newton v. Zoning Bd. of

Appeals for Beaufort Cfv., 396 S.C. 112, 116, 719 S.E.2d 282, 284 (Ct. App. 2011) (quoting Cty.

of Richland v. Simpkins? 348 S.C. 664, 668, 560 S.E.2d 902, 904 (Ct. App. 2002)).

The Circuit Court corre‘ctly mléd the BZA’s decision to deny the request for use of the
inside areas on the eighth floor based on speculative conjecture from Board members and lay
persons fhat possible s.ound from the outside terrace on top of building would disrupt the residential
.neighborhood and destroy property values was érbitrary and capricious. This “finding” of the
BZA was unsuppbfted by any competent, substantial, and.material evidence. See (Am.‘ Final .
Order, R. p. 12).

Even though conjectural opinions about noise from the outside rooftop terrace was not a
.valid reason to deny allowed uses on the insidé of the building, as discussed in the previous
argument, there was no competent proof that there would in fact be excessi;/e noise from the
outside rooftop terrace that would disrupt the residential neighborhood and destroy propefty values
and the néighborhood itself as the alarmist opponents contended. Unsupported, speculative, off-

. the-cuff comments about possible noise from persons on the outdoor terrace eight floors above
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street level do not provide competent evidence to sustain a factual finding by the BZA that there

will be excessive noise from the rooftop terrace that will disrupt the neighborhood. See, Wyndham

Enterprises, LLC v. City of North Augusta, 401 S.C. 144, 151, 735 S.E.2d 659, 663 (Ct. App.

2012) (this Court reversed the Circuit Court’s decision to affirm the BZA “because the BZA’s
decision was not supported by competent, substantial, and material evidence, and was based on
opinion and speculation tesﬁmony.”).

None of the opponents brought forth anything other than their personal speculation that
sound from the rooftop terrace would be audible in the residential area to the east of the Hotel and
that it would be loud and disruptive. See (R. p. 272, lines 13-14) (“I am telling you that kiﬁd of
sound is going to destroy our neighborhood.”); (R. p. 273, lines 14-17) (“A rooftop bar ... will
destroy our qualityv of life and marginalize the people.”); (R. p. 274, lines 15-16) (citizen
commenting that “[t]he building on the rooftop bar will allow music into and noise into the
neighborhood.”); (R. p. 285, lines 21-22 & p. 286, lines 8-9) (citizen commenting that “I do not
need another bar especially a rooftop bar” and “I know I would hear loud music from the
Dewberry.”); (R. p. 273, lines 4-17’); (R. p. 364) (Petition statiﬁg that “Quality of life is paramount.
It is unthinkable a zoning board would approve the use of a rooftop bar capable of holding up to
400 people without.neighborhood consensus. This will destroy our quality of life aﬁd marginalize
the people;”).

As indicated in the last excerpt from the record before the BZA, the opponents and
Appellants repeatedly refer to the small rbar to be known as the Citrus Club as a “rooftop bar.”}
Putting aside Appellants’ implication that there is something inherently pernicious in a “rooftop
bar” in a five-star h;)tel, the Citrué Club is a small intimate space of three booths and roughly ten

bar stools on the southwest side of the eighth floor looking out on Meeting Street and Marion
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Square, the opposite direction of the opponents’ neighborhood. (R. pp. 317-319) (interior pictures
of the Citrus Club); (R, p. 341) (floor plan of eighth ﬂoor and outside terrace). It is not a dance
hall, nightclub, or disco. There is o room for a band, much less 400 people. The small bar area
is inside not outside on the rooftop terrace, nor wide open to the rooftop area like the bars at éther
hotels such as the Vendue, Market Pavilion, Charleston Place, The Restoratioﬁ, and the Hotel
Bennett. (R. p. 241, line 3-5) (R. p. 248, lines 24-25); (R. pp- 329-334).

The seating area for the outside terrace is on the soutﬁwest corner-of the terrace and along
the western terrace walkway, also facing Meeting Street and Marion Square; it is not even on side
of the residential neighborhood behind the Hotel’s large parking lot on the other side of the
building. (R. pp. 305, 315, 323-325). As the pictures show, the combined seating area and other
areas on the rooftop terrace also could not hold anything close to 400 persons.

As to Appellants’ unsupported suggestion that there will be loud and crazy behavior on the
rooftop terrace, one need only consider the seating arrangement on the terrace as well as the fact
that in its brief history of operation the Dewbe?ry has proven itself to be the highest quality hotel
and received numerous awards. (R., p. 159, lines 23-25).

Appellants ;e.fer to the rémarks of one person who said that he walked his dogs in Marion
Square and could hear noise from a rooftop bar at the corner of Calhoun and Meeting Street.
(Appellants Br., 24) (R. p. 276, lines 12-20). Aside from the Citrus Club being on the inside of .
the Hotel and not on the rooftop terrace, there was no showing at all of similarity of circumstances.
The noise very well could have been from amplified music that Dewberry 334 is prevented frorﬁ
having outside.

The single noise citation that the Hotel received arose from a wedding reception in the

ballroom on the ground floor where there was outside amplified music. The management of the
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Hotel mistakenly fhou‘ght the prohibition. on outside amplified music in the cbnditio_ns of the
Special Exception applied only to the rooftop terrace. The management now understands the
condition forbids amplified music anywhefe outside the Hotel. (R. p. 257, l.ines 2-18).
Appellants assert the Circuit Court misapplied the “burden of proof” in reversing the
BZA’s decision ;cls arbitrafy and cépricious. (Appellants Br., 18-20). According to Appellants,.
the Circuit Court should not have reversed the BZA, even if the BZA decision was based solely
on unsupported and speculative testimony, because according to Appellants, Dewberry 334 did
not meet its burden-of proof ét the BZA. (Appellants Br., 18-20). Appellants’ argument conflates
Dewberry 334’s burden on appeal to the Circuit Court to show the BZA’s decision was arbitrary
with a trial-like buf_den of proof at the BZA level. None of the cases cited by Appellants holds that
an applicant has the burden of evidentiary proof before a board of zoning éppeals. Pfoceedings
before a Boérd of zoning appeals are not trial proceedings. Instead, the burden referenced is the
burden on an app‘ellant from an adverse decision in Circuit Court to show the board committed

legal error. See Pressley v. Lancaster County, 343 S.C. 696, 704, 542 S.E.2d 366, 370 (Ct. App.

2001) (in case not involving a board of zoning appeal, the party claiming Lancaster County Council

~ acted arbitrarily had the burden of proof); Application of Groves, 226 S.C. 459, 466; 85 S.E.2d
708, 711 (1955) (discussing that no evidence supported a board of adjustment’s decision to grant
a variance).

To obtain av special exception for an accommodations use, an applicant must provide
sufficient detail in the application and presentation to the board to support the application, but an
applicant does not have a burden of proof similar to a plaintiff in civil trial or the government in a
criminal trial. Section 220 provides the BZA “may permit accommodation uses as an éxception

where it finds. . .” the criteria are met; nothing prevents the BZA from granting a special exception
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based upon the information iItl an application aﬁd the staff report. (R. p. 374) (City Ordinance §54-
220).

It is also worth noting that no BZA board member expressed any concern over a lack of
proof offered in su?port of Dewberry 334’s application, and lack of support was not a basis for the
BZA denial. |

Furthermorfe, even if there were a burden of proof at the BZA level, Dewberry 334 more

| than satisfied the bgrden with the substantial évidence it presented in support of the application to
amend the 2011 Special Excepﬁon. Respondent submitted a letter from the firm that was
responsible for the design and installation of the system of speakers on the terrace. After noting
that the system was designed for background music typically adjusted to “the level of the human
voice or slightly lower,” the firm concluded that “[w]e do not believe under nbrmal circumsténces
the .music at that elevation will be heard at streét level, at any of the surrounding buildings, or by
the residential neighborhood to the East.” R. pp. 369-370). Even City staff agreed with Dewberry
334 that speakers oAf this ﬁéturé are ailovxéed and do not violate the condition prohibiting ampliﬁeci
music. (R. p. 261, lines 3-6) (City staff explain that “Speakers are okay, but they can't be -- can't
be -- the volume level can't be tgfned up above the normal conversational stones (sicj that people
have. That’s - - that’s when it becomes amplified in my opinion.).

Appellants seems to suggest that to changé the location of Aa few accessory uses on the .
eighth floor of the Hotel, Dewberry 334 was required to reapply for the approval of the
accommodation use of the entire eight story building. See (Appellants Br., 20) (suggesting
Dewberry 334 should have “satisf[ied] each of the requirements in section 54-220(b)(1) for an
accommodations use). Appellants’ position is inconsistent with the procédural posture of the

application to the BZA and the comments at the BZA. It was clear at the hearing that the
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application was for an amendment to Special Exception for accommodations use to allow certain
accessory uses. The many provisions of 54-220(b)(1) were not implicated because Dewberry 334
was not seeking a special exception for accommodations use. It already had that.

There was also no competent evidence before the BZA that there would be any negative
effect on properties values or quality of life in the neighborhood. Nonetheless, the BZA embraced
unsupported concerns by a small number of vocal opponents. See (R. p. 293, lines 8-15)
(Unidentified Member stating that his position was based upon “protecﬁon of the neighborhood
from anythirig that might be perceived to be a negative influence” (double emphasis added)). -

Board member Appel recognized the absence of competent evidence of harm. He aptly
described the opponents’ comments as “at times slightly, frankly, overblown and borderline
hysterical.” (R. p. 294, lines 20-21). He reminded everyone,. “[W]e’re talking about people having
a drink on a rooftop bar having a conversation. We are not talking about bands or anything like
that on a rooftop.” (R. p. 294, lines 21-24).

In holding that the BZA’s “finding” activity on the terrace would produce disruptive noise
and injure the residential neighborhood was unsupported by competent evidence, the Circuit Court
relied on analogous holdings by this Court and the Supreme Court determining that similar board
decisions for similar reasons were based entirely on speculation and not competent proof:

We find the BZA's decision was arbitrary and capricious. Regarding the third

criterion, the BZA determined the special exception would not discourage or negate

the use of the commercially zoned property immediately surrounding the property,

but would have a detrimental impact on existing and proposed residential

development. At the hearing, residents testified as to their concerns regarding the

proposed fireworks business. These concerns included an increase in traffic, a

decline in property values, and a detrimental impact on the character of the

surrounding area. The testimony proffered was based on speculation and
opinion. Although property owners can generally testify as to the value of and
damage to their own property, here only one of numerous witnesses addressed the

special exception's effect on property value. Moreover, the property owner did not
testify about his specific parcel but rather testified broadly about the undesired
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fireworks store's possible effect on the neighborhood's home values as a whole.
This testimony was not competent to support the denial of the special exception.

Wyndham Enterprises, LLC v. City of N. Augusta, 401 S.C. 144, 735 S.E.2d 659 (Ct. App. 2012)

(double emphasis added); (Am. Final Order, R. pp. 13-14). Similarly, in Bannum, Inc. v. City
of Columbia, 3A35 S.C. 202, 516 S.E.2d 439 (1.999), the Supreme Court reversed a Circu_it Courf
order that affirming the denial of a special exception by a zoning board for a halfway house as
being arbitrary anci capricious for similar reasons:

As to numbers 1-3, although there was evidence concerning existing traffic on
Forest Drive, and speculation that the halfway house residents will use
Westminster as a cut-through, there was simply no evidence presented the
proposed use will generate greater use than the existing mental health facility.
On the contrary, the evidence was to the effect that the proposed use would likely
decrease traffic as the majority of halfway house residents will not own automobiles
but will utilize public transportation. Although neighboring residents testified they
felt the halfway house would increase traffic, there is simply no concrete evidence
to support this fact. Accordingly, the ZBA's finding that any increase in traffic
would adversely impact vehicle and pedestrian safety is irrelevant as there is no
evidence of an increase.

516 S.E.2d 441(double-emphasis added).

Because the BZA’s finding that activity on the outside rooftop terrace that is already
allowed will cause sound that will disrupt the neighborhood and injure property values was
unsupported by competent evidence, the Circuit Court correctly reversed the BZA’s decision on
this separate alternative ground for being arbitrary and capricious.

V. The Circuit Court correctly rule(i the BZA’s decision was arbitrary and
capricious because there are safeguards in place both in the 2011 Special

Exception and in thevCitv,’s noise ordinance that contain the sound from
the rooftop terrace and prohibit disruptive noise.

The Circuit Court correctly ruled the decision of the BZA was arbitrary and capricious for
the additional, alternative reason that there are legal restrictions in place that control the level of

sound from the terrace and prohibit noise from the terrace that might disturb persons in the
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residential neighborhood behind the Hotel. See (Am. Final Order, R. p. 14) (“there are
safeguards in place, including those the Board specifically imposed for the rooftop terrace, to
prevent sound from the rooftop terrace from disturbing the residential neighborhood.”).

Conditions 4, 9 and 10 of the 2011 Special Exception impose controls on sound on the
outside terrace to keep it from being a problem. (R. p. 351) (“(4) No exterior amplified music shall
be permitted; . . . (9) All activity outside on the roof shall stop at 10 pm. . . [and] (10) Additional
buffering around the rooftop deck shall be provided at the roof edge”). Additionally, it is worth
noting that to the north of the hotel is a public open Spacé known as Wragg Square and the Second
Presbyterian Church, to the South is citadel Square Baptist Church. and to the west is Meeting
Street (a major traffic artery) and Marion Square, a public park. The residential neighborhood is
largely to the east of the hotel, on the opposite side of its large parking lot. The outside seating
area on the rooftop terrace is on the southwest side of the rooftop terrace towards Meeting Street
and Marion Square. See generally, (R. p. 298).

Additionally, as the Circuit Court concluded, the City has a noise ordinance that directly
outlaws the type of disturbance that the persons at the hearing speculated might occur. Section
21-16 provides, in relevant part as follows:

Sec. 21-16. - Loud and unnecessary noises restricted.

(b) It shall be unlawful for any person, entity, or establishment to make, continue,

or allow to be made or continued, any clamorous singing, yelling, shouting,

whooping, bellowing, hollering, or other loud, obstreperous, wanton and

unnecessary noises, or to make, continue, or allow to be made or continued, any

loud gatherings, either in the day time or at night, which disturb the peace and

quiet of the city, whether in the public street, on privately owned or controlled

property, or within enclosures, public or private. '

(h) Notwithstanding subsection (a) and (f) herein, it shall be unlawful for any

person, entity or establishment to play, operate or cause to be played or operated,

any radio, amplified musical instrument including but not limited to brass or drum
instruments, or other amplified device or apparatus making or reproducing
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musical or other sounds after 11:00 p.m. and before 7:00 a.m. when tlie said |

sounds emanate from an open window or door opening of a structure in such a

manner as to be audible in any public street or right-of-way.

City Code of Ordinances, Sec. 21-16. (Am. Final Order at R. p. 15) (R. p. 391).

The BZA acted arbitrarily and capriciously by ignoring the conditions it had already
imposed on Dewberry 334 to eliminate the possibility of any sound from the outside terrace
intruding on the residential area beyond the Hotel’s large parking lot. In fact, before hearing from
the opponents, Chairman Krawcheck agreed with Respondeht and questioﬁed why Respondent
had requested relief from the BZA to modify the Special Exception. He emphasized the Board
already addressed noise from the outside terrace in the‘conditions to the Special Exception. If
there was excessive néise from the outside te‘rreilc‘:e, Chairman Krawcheck stated that was an
enforcement issue Beyond the scope of the BZA’S power. (R. p. 261, lines 13-18) (Chairman
~ Krawcheck discussing whether the speakers on the terrace would violate the condition prohibiting
amplified music: “But that’s an enforcement issue” and . . . this board . . . isn't an enforcement
board.); (R. p. 262, lines 9-10) ( Chairmaanrawcheck queétioning “whether that’s a Board of
Zoning Appeals issue” in response to the Zoning Official’s explanation that the Dewberry 334 was
objecting tb the limitations the City placed on the use of the interior of the eighth floor after it was
constructed); (R. p. 268, lines 14-16) (Chairman KraWcheck noting that the conditions to the
Special Exception “anticipated that there would be activity on the roof but not after 10:00 PM.”).

As discussed by the Circuit Court, the City’s noise ordinance provides another layer of

protection from the opponents’ speculative fear of noise. See Rushing v. City of Greehville, 265

S.C. 285, 288, 217 S.E.2d 797, 799 (1975) (affirming a trial court decision that a municipality’s
decision not to rezone certain properties to a transitional commercial/residential zoning

classification because the decision was “unreasonable” when “. . . the transitional ‘D—1°
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classification includes provisions which can adequately protect the remaining residential lots from
further ,encroachm‘ent.”). | |

The Circuit Court correctly held the BZA’s decision to deny Dewberry 334 the right to
permissible accessory uses on the inside of the eighth floor bepause of speculative opinions about
possible intrusive noise emanating frdm the outside terrace was arbitrary and cépricious because
there are adequate protections in place that prevent disruptive noise. Both the conditions of the
Special Exception and the City’s noise ordjnance enact safeguards against excessive noise. Asl
Chairman Krawcheck initially put it, potential noise is an “enforcement iséue.” . The Circuit
Court’s ruling should be aftirmed on this separate, alternati‘ve ground.

CONCLUSION

Throughout the proceedings in the Circuit Court, and now again in this appeal, Appellants

have attempted to frame this case as one that is about what happens outside the building. It is not.

This case concerns only whether Dewberry 334 should be allowgd to use a meeting room, a reading
room, a pantry kitchen and a small bar inside the buil‘ding.' Dewberry 334 has an absolute right to
use those indoor facilities because they are plainly accessory to Dewberry 334’°s approved hotel
use. And while, in contesting this litigation, Appellants may thiﬁk they are protecﬁng the interests
of certain constituents, in fact, tﬁey are not. The irony of Appellants’ position is that by reducing -
what Dewberry 334 may do indoors, Appellants would be relegating Dewberry 334 to actually
doing more ouidoofs on the terrace.

For the reasons stated above, the Circuit Court’s decision reversiﬁg the BZA should be

affirmed on all five grounds.
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