
 THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

_______________________________ 
 

APPEAL FROM Charleston COUNTY 
Court of Common Pleas for the Ninth Circuit 

 
The Honorable Bentley Price, Circuit Court Judge 

________________________________ 
 

Case No. 2019-CP-10-00178  

App. No. 2020-000925 

_________________________________ 
 

J. DANIEL MAHONEY……………. ......................................................... Plaintiff / Respondent, 
 

v. 
 

THE MUHLER COMPANY, INC. and HENRY M. HAY, III…………. Defendants/Appellants. 

_________________ 
 

APPELLANTS’ RESPONSE IN OPPOSITION  
TO MOTION TO DISMISS     

________________ 
 

The Muhler Company, Inc. and Henry Hay, III (“Appellants”) filed a Motion to Confirm 

an arbitration award in a case brought against them by J. Daniel Mahoney (“Mahoney”), No. 

2019-CP-10-00178, the subject of this appeal.  The trial court denied Appellants’ Motion to 

Confirm, and Appellants timely appealed.  Mahoney has moved to dismiss the appeal on the 

ground that this is an interlocutory appeal as the denial of the confirmation was not a final order.  

Motion to Dismiss at 4–7.  Appellants respond as follows. 

 Mahoney filed two separate lawsuits against Appellants stemming from his termination 

as CEO of Muhler.  In each lawsuit, Appellants’ defense was that Mahoney breached his 
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fiduciary duties of loyalty so that the agreements upon which he sued were unenforceable.  

Appellants stated their defense in the arbitration as follows:   

This panel is called upon to decide whether Mahoney’s actions in 
the course of his ten-year tenure [at Muhler] were in keeping with 
his fiduciary obligations to Muhler, or whether Mahoney was 
engaged in self-dealing acts. 

Exh. A (Pretrial Arbitration Brief of Appellant) at 5 & n.5.  The arbitration panel issued a 

unanimous ruling upon the issue, stating: 

We find Mahoney’s admission at trial that Exhibits 1 and 2 
[employment and stockholder agreements] were prepared by his 
lawyer to protect his interests as employee and shareholder are acts 
of self-dealing, not enforceable, and further reason that Mahoney’s 
claims fail. 

Exh. B (Arbitration Award) at 6.   

Appellants moved to confirm the panel’s award in this case, as it is dispositive of the 

issues in this case.  The trial judge denied the motion, and that denial is immediately appealable, 

as “[a]n appeal may be taken from . . . [a]n order confirming or denying confirmation of an 

award . . . .”  S.C. Code Ann. §5-48-200(a)(3).  

Mahoney chose to file two separate lawsuits stemming from the same event in which the 

parties were identical and the defenses were the same;  he agreed to try and did try to the Panel 

the issue dispositive in both cases and lost.1  This does not entitle him to a redo.  His motion to 

dismiss must be denied. 

CONCLUSION 

Mahoney cannot, by filing two separate lawsuits, try issues dispositive of both suits in the 

first suit in order to ask for a redo in the second.   Mahoney attempts to appoint separate panels, 

1   Mahoney’s own party-appointed arbitrator ruled with Appellants as well. 



despite the arbitration clause providing a method of appointment,2 avoid a result tried and lost, 

and defeat an immediate appeal founded in these words: “An appeal may be taken from . . . [a]n 

order confirming or denying confirmation of an award.” 

The order is immediately appealable, and the motion to dismiss must be denied. 

EPTING & RANNIK 

This 6th day of July, 2020 /s/ Jaan Rannik         . 
Charleston, S.C. Jaan G. Rannik 

46A State Street,  
Charleston, SC  29401 
Phone: 843-377-1871 
Fax: 843-377-1310 
jgr@epting-law.com 

ATTORNEY FOR DEFENDANTS/APPELLANTS

2  Because the S.C. and Federal arbitration acts require that arbitrator selection clauses be 
enforced, the trial court’s failure to do so means that any award by the court-configured panel 
will be reversed.  Rather than try this case to an improperly constituted panel, only to have it 
reversed and two years hence, Appellants asked this Court to this case now.  App. No. 2019-
001237]
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IN ARBITRATION WITH THE AMERICAN ARBITRATION ASSOCIATION 
 
J. DANIEL MAHONEY,    ) 
      ) 
  Claimant,    )  
      )  
v.      ) RESPONDENTS’ TRIAL BRIEF 
      ) 
THE MUHLER COMPANY, INC. and ) 
HENRY M. HAY, III, in his individual ) 
Capacity,      ) 
      ) 
  Respondents.    ) 
____________________________________) 
 

I. The Parties 

The Muhler Company, Inc. (“Muhler”) is engaged in the sale of, inter alia, windows, 

doors, sunrooms, and storm protection.  Mr. Henry M. Hay (“Hay”) is the founder of the 

company.  Mr. Dan Mahoney (“Mahoney”) became the chief executive officer in 2008.  He was 

terminated on September 18, 2018.   

Muhler spun off its commercial glass business in 2014 into Glasscorp, LLC 

(“Glasscorp”).  Glasscorp’s president, a long time Muhler employee, was and is Michael 

Herlocker (“Herlocker”), and the shareholders at the company’s inception were Herlocker, 44%, 

Hay, 42%, and Mahoney, 14%.  Glasscorp’s charter provides its business is “commercial glass 

installation and repair” and business “ancillary” to the same (§ 3.1 of Glasscorp Operating 

Agreement (not attached)); the charter insured Glasscorp would not compete with Muhler. 

II. The Litigation 

In addition to Mahoney’s suit before this panel for wages, through separate counsel, he 

has sued Muhler and Hay for other benefits he claims from Muhler; this suit is likewise in 

arbitration but with no panel or trial date.  In a third action, Hay has sued Glasscorp, Herlocker 
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and Mahoney on account of their efforts to enlarge the scope of Glasscorp’s products and 

services and compete with Muhler.1   

III. A Brief History 

 Prior to 2008    

In the period 2004-2006, Muhler suffered substantial losses as it was diversifying and 

enlarging its footprint in this market; the market softened, and Muhler suffered financially losses.   

Hay worked to right the books and the business by bringing in consultants and obtaining an 

approved plan forward with his lenders, including Wells Fargo.  Hay had largely turned Muhler 

around when, in 2007, the real estate market began to tighten, as did the lending in this market.  

Hay owned considerable real estate, the value of which began to deteriorate, and the 

lenders tightened their credit at a time when tenant defaults increased.  Hay, using his and his 

father’s assets, continued to fund Muhler.  However, Hay recognized that further management in 

Muhler would be beneficial to continuing the turn around and allowing Hay more time to 

continue to resolve his troubled real estate portfolio.  Hay sought out and found Mahoney.  Mr. 

Bill Boyd (“Boyd”), a CPA, was brought in as Muhler’s comptroller.   

 2008 to 2015 

Mahoney began work in January 2008, and his attorney prepared an employment 

agreement and stockholders agreement.  While dated January 15, 2008, these agreements were 

executed at a later date.  See Exh. 1 (Employment Agreement);  Exh. 2 (Stockholders’ 

Agreement); see also Exh. 2 at 23 (Action of Stockholders, executed November 4, 2008). 

                                                 
1  While there are likely multiple explanations of the difference in Glasscorp and Muhler’s scope 
of products and services, in its simplest form, Muhler supplies finned windows but not labor.  
Glasscorp provides storefronts and curtain walls, which it builds and then installs, and its 
business is labor intensive. 

A. 

B. 
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From 2008 to 2015, Hay’s involvement in Muhler was directed at research and 

development, product development and marketing a patented glass product.  Hay submitted and 

obtained patents—six issued, four allowed, and 15 pending—involving windows and storm 

protection.  Hay’s efforts were to design products that would distinguish Muhler in the 

marketplace from Pella and Anderson and yet compete pricewise with the lower end of the 

window market, e.g., Ply Gem.  The patented glass allowed Muhler to distinguish itself in the 

market at this time and facilitate Muhler’s profitability.  Mahoney’s job was to execute the 

marketing, sales, and financial plans; i.e., to run Muhler.   

In late 2013, Hay recognized the margins in its commercial glass business.  Muhler was 

transitioning out of the millwork business.  Herlocker was the Muhler employee running the 

millwork division, so Hay transferred Herlocker to the commercial glass division.  Glasscorp 

began business in January 2014 with Herlocker as president.  Glasscorp succeeded and has 

exceled, so much so that, at a later date, Mahoney and Herlocker chose to forget Hay’s pivotal 

role and their agreed-upon product and services differentiation. 

Hay continued to put what money he had into these ventures.  In December 2015, Hay 

closed a loan which refinanced his real estate holdings, and his issues with Wells Fargo 

concluded.  In and about this time, Hay was freed up to take an ever greater management role in 

Muhler.  

 2016 to September 2018 

The above narrative is overly simplistic, as Hay has worked diligently on behalf of 

Muhler and Glasscorp in whatever capacity he was needed.  However, Hay’s involvement began 

to increase in 2016 and continued to increase over the next several years.  This led to conflict 

with Mahoney.   

C. 
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By this time Hay had curtailed Mahoney’s control over the finances because of questions 

surrounding Muhler’s finances as they involved Mahoney.  When Mahoney suffered a stroke in 

early 2017, Hay became more involved in the day-to-day workings of the business.  Further, and 

importantly, Hay had received patents that would allow for the manufacture of windows with 

storm protection measures built in.  Hay and Mahoney hired Craig Shippe to begin “testing the 

water” to manufacture windows that provided a competitive advantage over its competitors.  Hay 

believed his proposed products would be disruptive in the coastal hurricane rated window and 

door market nationwide.2 

Mahoney, for reasons that will be developed at trial,3 would not pursue the shareholder’s 

directives to pursue the All American Windows objective, and this became a source of additional 

conflict between Hay and Mahoney.   

IV. Product Delineation 

In 2017, Hay became concerned that Glasscorp was selling into Muhler’s “space” and 

asked that the companies neatly define their scope of the market.  Discussions ensued but did not 

yield the agreement of Mahoney and Herlocker, who controlled the majority of shares in 

Glasscorp.  When negotiations failed, Hay called a Muhler meeting to address this issue.  

Attending were Mahoney and Hay.  At this meeting on July 10, 2018, Mahoney as CEO voted 

for the product delineation sought by Hay.  Exh. 3 (notes from meeting).4  The resolution 

accepted by Hay and Mahoney provided:  

                                                 
2 All American Window is this company and has begun operations and with success.  Its present 
window capacity is 50% of what is needed to serve near term demand locally and a fraction of 
what is needed nationwide. 

3 And developed briefly at the conclusion of this brief. 

4 Each meeting that is discussed herein was preceded by notice, in some cases continuation of the 
date of the hearing, an agenda and a transcription of the meeting.  These are attached, but in the 
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In order to avoid a conflict between Glasscorp and Muhler, Glasscorp 
shall not offer clad-wood doors or windows, vinyl doors or windows, 
sunrooms, shutters, replacement vinyl or wood windows, or hurricane 
protection. 

Id. 
 
A Glasscorp meeting was subsequently held in August of 2018 to have the same exact 

delineation accepted by Glasscorp.  Hay, believed that Mahoney, the CEO of Muhler, would be 

in favor of protecting Muhler.  Hay was wrong.  Mahoney voted with Herlocker and refused to 

restrict Glasscorp in a way to prevent conflict and competition.  Exh. 4.   The exact language 

before the Glasscorp shareholders was: 

In order to avoid conflict between Glasscorp and Muhler I propose 
that Glasscorp shall not offer clad wood windows and doors, vinyl 
doors and windows, sunrooms, shutters, replacement vinyl or 
wood windows, or hurricane protection, which is basically what 
Muhler does. 

Id. 
 

V. The September 18, 2018 Meeting 

Hay, after Mahoney’s vote in the Glasscorp meeting, called a further Muhler meeting for 

the purpose of terminating Mahoney.  The meeting was held on September 18, 2018, and 

Mahoney was terminated.  Exh. 5. 

VI. The Issue 

This panel is called upon to decide whether Mahoney’s actions in the course of his ten-

year tenure were in keeping with his fiduciary obligations to Muhler, or whether Mahoney was 

engaged in self-dealing acts.5 

                                                 
interest of a streamlined narrative not discussed. See Exhs. 3a (Muhler, July 10, 2018), 4a 
(Glasscorp, August 14, 2018), 5a (Muhler Termination, September 18, 2018). 

5 This Brief addresses largely the product differentiation issue with a passing reference to 
Muhler’s attempt to pursue the All American Window opportunity.  There are other instances of 
Mahoney’s self-dealing that will be addressed at trial. 
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Mahoney, in his deposition, accepts what is loyalty and what is self-dealing.  He states: 

Q. What’s your definition of fiduciary duty? 

A. That’s the responsibility of an individual to do the right thing 
for those they have responsibility to. 

Q. To work in the best interests of those that they have a 
responsibility to, correct? 

A. Yes. 

[. . .] 

Q. Can we agree, Mr. Mahoney, that self-dealing is not working 
in the best interests of those to whom the fiduciary obligation is 
owed? 

A. Yes. 

Deposition of J. Daniel Mahoney 4:14-21, 5:4-7. 

VII. Discussion 

A. Mahoney’s Defenses 

i. Mahoney was not terminated for cause.   

Mahoney attempts to narrow the trial to a discrete issue — which he loses.  Mahoney 

argues that, except for termination for disloyal acts and gross or criminal conduct, he is entitled 

to ten months of compensation.  Exh. 1, §§ 8.c and 8.d.  As to termination for cause, Hay asked 

an interrogatory in this case to which Mahoney responded.  The entire response is provided 

(Exh. 6) but in most relevant part Mahoney claims: 

The corporate Resolution Defendant Hay prepared and provided to 
Plaintiff indicated Plaintiff’s termination was not for cause. 

Exh. 6 (Plaintiff’s Responses to Defendants’ First Set of Interrogatories at p. 2–3, ¶ 1).  Now 

juxtapose the actual resolution that was passed at the meeting terminating Mahoney (Exh. 5) 

which states: 

It is hereby recognized and resolved by the Shareholders of The 
Muhler Company, Inc. (“Muhler”) that the employment of J. Daniel 
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Mahoney, CEO of Muhler, be terminated with immediate effect and 
for cause, on the following grounds: 

1.  As CEO of Muhler, Mr. Mahoney breached his duty of loyalty 
and fiduciary duty to Muhler by: 

a. At a recent meeting of Glasscorp LLC’s shareholders, Mr. 
Mahoney voted against a proposal by Mr. Hay which would 
have more clearly establish [sic] product delineation between 
Muhler and Glasscorp.  His vote was contrary to the best 
interests of Muhler.  

b. At a recent meeting of Glasscorp’s shareholders, Mr. 
Mahoney voted for a budget proposal presented by Mr. 
Herlocker which reduced the expense allocation from Muhler 
to Glasscorp.  His vote was contrary to the best interests of 
Muhler.  

In both of these votes, Mr. Mahoney did so without consulting 
Muhler’s shareholders.  To amplify the above, given the facts, 
circumstances, and history of Glasscorp and Muhler.  Glasscorp can 
never enter into competition with Muhler.  The proposed delineation 
of products put forth at the Glasscorp meeting was made necessary 
by Mr. Mahoney’s actions to ensure Glasscorp (who has access to 
all Muhler’s information regarding vendors, customers, banking 
relationships, products, secrets, patents, and all other proprietary 
information) would not attempt to operate in competition with 
Muhler.  Mr. Mahoney voted against it, contrary to Muhler’s best 
interests.” 

Exh. 5 (Resolution of the Shareholders of The Muhler Company, Inc. (emphases added)). 

Mahoney absolutely was terminated for cause.  It absolutely was conduct disloyal to 

Muhler and the grounds of termination set forth in the Resolution clearly state just this.  

ii. Mahoney’s Safe Harbor Defense 

While the interrogatory response of Mahoney is uneven, it appears to have a “fall back” 

that Mahoney can take positions that are in conflict with or disloyal to Muhler’s interests.  

Mahoney calls attention to §3 of his employment agreement, which states: 

3. Other Responsibilities.  The Company acknowledges and agrees 
that Executive has other business, consulting and board of directors 
commitments and responsibilities outside of the Company that will 
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continue while he is employed by the Company, and such activities 
shall not be considered a conflict or distraction from his duties as 
CEO, nor shall they be viewed in a negative manner by the 
Company.   

Exh. 1. 

Mahoney’s alternative theory conflicts with his own testimony under oath.  First, 

however, some context.  A review of §3 above leads inevitably to the conclusion that Mahoney 

wanted to continue with other consulting activities as existed at the time of the execution of the 

employment agreement.  He confirms this in his deposition and sets forth the consulting services 

he was rendering, stating that none conflicted with Muhler’s business interests: 

Q. Okay. Were any of them [his consulting clients] in the 
window supply business to the construction market?   

A. Not that I’m aware of. 

Deposition of J. Daniel Mahoney, 24:14-16. 

But in his full interrogatory answer above, Mahoney’s “fall back” position appears to 

advance that he could, after beginning as CEO of Muhler, take a consulting job with Muhler’s 

competitor whenever he wanted and it would be allowable under §3.  This is wrong for two 

reasons.   

First, Mahoney signed a non-disclosure agreement (dated the same day as his 

employment agreement, January 15, 2008, that addresses confidential information and its 

protection from competitors:   

1.  That during the course of my employ there may be disclosed to 
me certain trade secrets of the Company; said secrets consisting of 
but not necessarily limited to: 

(b) Business information:  Customer lists, pricing data, sources of 
supply, financial data and marketing, production, or merchandising 
systems or plans. 
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2.  I agree that I shall not during, or at any time after the termination 
of my employment with The Muhler Company, use for myself or 
other, or disclose or divulge to other including future employees, 
any trade secrets, confidential information, or any other proprietary 
data of The Muhler Company in violation of this agreement.  

Exh. 7. 

Secondly, when pressed in his deposition, Mahoney stated emphatically that the section 

referenced in his interrogatory answer was never intended to allow him to take actions that 

conflict with his fiduciary obligations to Muhler.  He states: 

A. There’s no way that I intended in 2008, when I negotiated 
that agreement [§ 3 of the Employment Agreement] that I would 
serve on the boards of competitors.  There’s no way that I intended 
that, and the agreement does not say that.  

Q. Okay.  All right.  So the agreement -- 

A. Once again, you’re putting words in my mouth.  

Q. All right.  So the agreement doesn’t say it because the idea 
originally was that you’d be allowed to serve on those boards and 
do the work that you had traditionally done for the people that you 
described earlier in your deposition, correct? 

A. Yes. 

Deposition of J. Daniel Mahoney, 60:20–61:9. 

iii. Mahoney Can Wear Competitor’s Hat  

Mahoney defends his Glasscorp vote rejecting a clear delineation designed to protect 

Muhler by saying he had no choice as, on the date of the Glasscorp meeting, he was “wearing his 

Glasscorp hat.”  Despite recognizing that rejecting the delineation was not in Muhler’s interest 

and a disloyal act, Mahoney appears to suggest he is relieved of his CEO role and related 

fiduciary obligations when he wears a “Glasscorp hat.”   

Mahoney’s defenses and his underlying actions are more unfathomable because the 

delineation of products and services was the very foundation of the creation of Glasscorp.  
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Glasscorp was only in the commercial glass business.  Mahoney states he voted at the Glasscorp 

meeting against product and services differentiation because: 

A.   I acted in the best interest of Glasscorp because I was wearing 
my Glasscorp stockholder’s hat. 

Deposition of J. Daniel Mahoney, 57:9-11. 

 Consider that Muhler is still owed $3,500 that Mahoney borrowed to found Glasscorp.  

And consider that Mahoney, in order to prevent Hay from enforcing the agreed upon product   

delineation, sold his Glasscorp stock to Herlocker for $550,000 at a time that Hay had exercised 

a call option of Mahoney’s stock.  

VIII. All American Window 

 This was an opportunity for Muhler as it would dramatically alter Muhler’s 

competitiveness in the market.  Mahoney, rather than pursuing it with diligence “slow played” 

the opportunity for his own self-dealing reasons which will be developed at trial.  But he accepts 

that it is a breach of loyalty not to follow the shareholders’ directions and states: 

Q. Yes.  And if the shareholders and/or board gave you instructions 
in response to your advice, would you carry out their instructions? 
 

  A. I would be expected to.  Yes. 
 
 Q. All right.  And that would be exercising your fiduciary 

obligations to that company; would you agree? 
 
  A. Yes. 
 
Deposition of J. Daniel Mahoney, 27:16-23. 

IX. Counterclaims  

 Dan Mahoney asked for and received permission to sell Muhler products to his 

neighbor(s) and himself at cost; his neighbor(s) paid and Mahoney directed the comptroller to 

show his debt as an account receivable.  Mahoney has owed over $14,000 since 2009.  He 



abused his car rental and allowance and owes money to Muhler to be testified to at trial. 

Mahoney owes Muhler $3,500, related to the launch of Glasscorp. The Panel should impose an 

appropriate interest rate running to the time of the award. 

X. Conclusion 

In his deposition, Mahoney clung to the notion that his vote against a measure to prevent 

Glasscorp competing with Muhler was an instance of no harm, no foul as Glasscorp was not 

"really competing." At trial, this will prove wrong. Glasscorp was competing and wanted to 

compete more. But the issue is this: Muhler's CEO, by his vote, could have prevented Glasscorp 

from even being in Muhler's space. He did not. 

This brief has been narrowly tailored, but the trial will reveal multiple acts of self-dealing 

and disloyalty. 

Mahoney's relief should be denied. Muhler should be awarded judgment, plus interest, 

and this Panel should impose the cost of this arbitration and Panel fees to Mahoney. 

November 27, 2019 
Charleston, SC 
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