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ARGUMENT

Lo THE ISSUE RELATIVE TO THE LACK OF LEGALLY COMPETENT
EVIDENCE SUPPORTING THE SINGLE COMMISSIONER’S RULING WAS

- UNQUESTIONABLY _RAISED TO AND RULED ON BY THE APPELLATE- ‘

‘PANEL/COMMISSION.

Recogmzmg the fact Dr Gualt1er1 s report while ‘A admrssrble does not. satisfy the.-_.'

| requirements of S. C Code Ann Sectlon 42 9- 35 (2015) Respondents have agam attempted to
| aV01d an adJudlcation on the merits through assertlon of a purported procedural ﬂaw However
. mspection of the Appellate Panel’s/Commlssron s February l, 2018 Order clearly establlshes thls |
. conclusively dispositive issue is properly before the COurt .' |

-After challengmg the smgle commrssroner s ruling on numerous grounds mcludmg its
" utilization of an “unlawful adjudicatlon procedure h1ng1ng on a legally 1mperm1ss1ble medical
: opmron and farlure to recogmze the only reasonable 1nference arising from the hearmé record B
estabhshed Ms. Rummage’ s comphance wrth the prov151ons‘of S C. Code Ann Sectron 42- 9 35
(2015) she’ ﬁled a June 15 2017 memorandum reiteratmg these pomts partrcularly the absence

of “competent evrdence Wthh supports the fact finder’s determmatron [she] L did _not meet_‘her .

’ -[statutory] burden of proof S0 (See, Record on Appeal, p. 102). |

Additionally, as .conﬁrmed by the September\ll8, _20l7. “Full Commission Hearing”
tranSCript? she: (a)"rem'inded that Section 42.-9-35‘_mandated.-the usev' of medical evidence in,
. establishing a compensable 'aggravation' (b) noted 'evidence s.tated to a reasonable degree of
med1cal certainty was required to not only establ1sh causative aggravation but also rebut legally;
appropriate proof of compliance w1th this statute per the Supreme Court’s rulmg in Mrchau V..

- Georgetown Countv, 396 S. C 589 723 S E 2d 805 (2012); and (©) the absence of “competent

- evidence to support [the srngle commrssroner s] decrsron (See Record on Appeal pp 127-’ o

- 131).



- These contentions prompted an Appellate' Panel rnernber to inquire as to uvhether Dr.
Gualt1er1 S op1n1ons were: stated to a reasonable degree of med1cal certamty (See Record on_
‘Appe_al p. 136) Respondents counsel then acknowledged “I don’t bel1eve he actually used -
g those - - that term1nology in there (1 €. the reports conﬁrmmg this phys1c1an S generat10n of .v
'opinions several months prior to actually eValuatmg Ms. Rummage). (Id.). | |

When Respondents attempted to 11m1t the nature/scope of Ms Rummage S appeal '

‘ through subm1ss1on ofa proposed order that excluded several assertrons of error, the unders1gned

requested rev1s1on of this document to’ reﬂect all 1ssues wh1ch 'were properly ralsed to and ruled .

. . upon by’ the Panel After cons1der1ng the partles respectrve pos1trons the Panel acknowledged

Add1t10nally, Appellant (a) rely1ng on the dec1s1on in M1chau -

v. Georgetown County, 396 S.C. 589, 723 S.E. 2d 805 (2012),
contend the provisions of § 42-9-35, S.C. Code Ann. not only
require’ medical evidence to prove' the - aggravation of a .
preexisting condition, but also to rebut any medical evidence
-supporting this contention; (b) maintains the record contains no
competent evidence _which ~ supports the Hearing
Commissioner’s ruling: that she did not meet her burden of
proof, as there is no contrary medical evidence that satisfies

- the requirements of § 42-9-35, as Defendants’/Respondents o

~expert did not offer any opinions to a reasonable degree of
medical certainty; (c) argues the Hearing Commissioner’s
adverse credibility findings alone are insufficient to rebut the o
‘multiple medical opinions confirming the aggravation of her

. preexisting psychological condition by the consequences of her

- compensable injury; and (d) claims the denial of her request for -
treatment resulted from an arbitrary decision-making process

- through which a medical question was determined through the
Hearing Commissioner’s rendering expert opinion. (See,
Record on Appeal p. 28) (Emphas1s added) '

[I]ssues ra1sed [to] and ruled upon by the comm1ss1on are cogn1zable on appeal”

Stone V. Roadwav Express 367 S C. 575 627 S. E 2d 695 698 (2006); Lev1 V. Northern

Anderson Countv EMS 409 S. C 374 762 S.E. 2d 44, 47 (Ct App 2014) As conﬁrmed by the

42‘.



Appellate Panel/Commission, Ms. Rummage raised and it ruled on all issues Which are the.

_subject of the current appeal, ‘including: (a) the ,fact“Dr. C_}ualtieri’_s report, while_:admissible, did -~

not constitute’ competent evidence upon which to premise a denial of Ms. "Rumma‘ge’s'

aggravation clairn due to non—cornpliance with'-'the requirements of Section 42-9-35; (b) the

A absence 'of any cornpetent evidence .to. rebut» the nurnerous medical opinions '(offered to a-
~ reasonable degree of med1cal certalnty) venfymg the causal aggravatlon of Ms Rummage s

| » preexrstlng psychologlcal condltlon (c) the: leglslatlvely mandated need for medlcal eVIdence in

thls context; and (d) the inadequacy/impropriety of an order premised upon “the medlcal Oplnl‘OI‘l.-

. of the single _commissioner adopted b'y‘the Commission.”v Burnette v. City of Greenville, 401

8.C. 417, 737SE 2d 200, 206 (Ct. App. 2012)

Frankly, if Respondents beheved the Appellate Panel’s/Commlss1on S rullng on the scope

.‘ 'of the appeal was erroneous it would appear they were not only ent1tled but obhged to seek
: recon51deratlon per S. C Code Ann.  Section 1 -23- 380 (1) (Supp 2017) Their fallure to do so

» .should operate as a waiver of any nght to ralse the issue at this stage

Further assummg arguendo, the Appellate Panel/Comrmss1on had not exp11c1tly

conﬁrmed 1ts cons1derat10n and determlnatlon of these 1ssues resolutlon of their merits is

certalnly warranted as: (a) this “Court is concerned w1th the substance of an appeal not

technlcal dlfferences in the issues ralsed by the exceptlons ” Bartles v. L1v1ngston 282 8.C. 448,

319 S.E. 2d 707, 717 (Ct App 1984) (b) “substance w1ll generally take precedence over

. techmcal rules in con51der1ng exceptlons ” Brock \A Board of Ad]ustment and Appeals of the

o | Cltv of Rock Hlll 308 S. C 539 419 S. E 2d 773 776 (1992) (c) “a party is not requlred to use

‘ the exact name of a legal doctrlne in order to preserve the issue.” Herron v. Centurv BMW 395 |

LN



S.C. 461, 719 S.E. 2d 640, 642 (2011); (d) “appellate courts should remain ‘mindful of the need
to approach issue preservation rules with a practical eye and not in a rigid, hyper-technical

manner’”. Amisub of South Carolina, Inc. v. South Carolina Department of Health and

Environmental Control, 423 S.C. 50, 813 S.E. 2d 719, 721 (2018); and (e) the absence of

statutory compliance is dispositive. See, Hartzell v. Palmetto Collision, LLC, 419 S.C. 87, 796

S.E. 2d 145, 149-150 (Ct. App. 2016).

Accordingly, Ms. Rummage respectfully requests the Court to reverse the Appellate
Panel’s/Commission’s ruling and remand this matter for the sole purpose of providing her with
treatment for her aggravated psychological condition in accordance with the competent medical
evidence of record.
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