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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF LEXINGTON - . )} FOR THE ELEVENTH JUDICIAL CIRCUIT
| ) |
Roderquiz R. Cook, ) C.A. No. 2015-CP,-32-02565 |
S.C.D.C. No. 261587 ) . :
: ) =
Applicant, ) o =
) Mmbm =
v. )  ORDER OF DISMISSAL 233> —
. ) De” T
State of South Carolina,- - g | ggg =
: ' ne-im __
. Respondent. ) A= -
) =
=

This matter comes to the Court by way of an application for post-conviction relief (PCR)
filed July 23, 2015. Réspondent made‘its return dated May 23,2016, An evicientiary hearing was
held on February 23, 2018. Applicant was present and represented by Kristy Goldberg, Esq.
Assista;nt Attbmey General Susannah Cole of the South Carolina Attorney General’s Office
represented Respondent. Applicant, prosécutor Heather S. Weisg of the South Cafolina Attormney
General’s Office, and trial counsel Emesi Deon O°Neill Esq., testified. The Court had before it
records from the Lexington Couﬁty Clerk of Court and South Carolina Department of
Cérrections (SCDC), trial transcript, éxnd relevant direct appeal documents. 1

Following review of testimony presented at the hearing and all other evidenbe, this Court
finds Applicant received constitutionally effective assistance of counsel at all stages of the trial,
and relief must be denié;i.

1. PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Departmént of Corrections pursuant
to orders of commitment of the Lexington ‘Cou"nty Clerk of Court. Applicant was indicted by the

June 2011 term of the Lexington County Grand Jury for Attempted Armed Robbery (2011-GS-
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32-01505). Applicant was later indicted by the December 2012 term of the Lexington County

Grand Jury for Conspiracy to Commit Armed Robbery and Murder (2012-GS-32-06042, 06044).

He was represented by Deon 0 Neill, Esquire. On April 8, 2014, Apphcant proceeded to trial

and was found guilty as indicted. The Honorable Lee S. Alford sentenced Apphcant to

imprisonment for twenty (20) years for Attempted Armed Robbery, five (5) years for Conspiracy
to Commit Armed Robbery, and thirty (30) years for Murder.

A tiix'lely notice of appeal was filed and perfected on Applicant’s behalf.. Erica
McElrdeath, Esq., and Robert M. Dudek, Esq., represented Applicant on appeal. Counsel raised
two issues on Appllcant’s behalf o | '

Was the Defendant prov1ded a fa1r tnal when the prosecutlon w1thl1eld cell tower

- site records of the Defendant and co-conspirators until the day prior to the trial,
withheld additional testimony of a co-conspirator explaining her role in the
alleged conspiracy until the closing of pre-trial motions, withheld a-confession by

a different co-conspirator that he was the triggerman in the alleged murder until

the closing of pre-trial motions, and withheld additional cellphone address records

of the Defendant and co-conspu'ators until the second day of tnal? »

'I‘he South Carolma Court of Appeals dxsm1ssed the appeal Swg_lg, 2015-UP—270 (Flled
on June 3, 2015) The Remltutur was lssued on June 24, 2015 _

In his onglnal pro se Apphcatlon, Apphcant alleged he was, bemg held in custody
mﬂawfully for the followmg Teasons:

. “Ineffecuve Assistance of Trial Counsel”
e " a. '“Trial counsel was ineffective for lack of due diligence;”
b. “Trial counsel was ineffective in failure to fully 1nvest1gate

In the amended apphcatlon ﬁled by PCR counsel on Febmary 19 2018 Apphcant raised
the addmonal claims for relief:

(@) Ineffective assistance of trial counsel counsel was ineffective for failing to
" ' move to suppress jail phone call evidence prior to the trial, pursuant to statute

17-30-10, et. seq.
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(b) Ineffective assistance of frial counsel — counsel was meﬂecttve in failing to
properly object and preserve the record in regards to the fact that the State did
.- not fully-disclose the statements made by co-defendants and notify the Defense

as to the substance of the statements prior to trial.

(©  Ineffective assistance of trial counsel — counsel was ineffective in failing to

- .--object when the Applicant’s character was unfairly discredited by admission of =

irrelevant information that was pl‘ejudlclal to the Apphcant’s case during the
testimony of Tasha Matthews. ‘ o

(d) - . Ineffective assistance of trial counsel — counsel was ineffective in thoroughly
cross examining the co-defendants

tej » Itteﬂ.‘ecti\v/e assnstance of cotltlsel counsel was .meffectlve for fallmg to adwse
- - the Applicant to testify and failing to present evxdence :
At the hearmg, Apphcant proceeded on the grounds of ineffective assistance of counsel
raised in the amended apphcatton. N \ o
o ; FINDINGS OF FACT AND CONCLUSIONS OF LAW
Thls Coort has had the opportumty to rewew the record and further had the opportumty
to observe the witnesses presented at the ev:dentlary heanng, closely pass upon their cred1b111ty,

and welgh their testxmony accordmgly ThlS Court ﬁnds the testlmony of the proseeutor and trial

counsel cred1ble and should be afforded great welght, whﬂe also ﬁndmg Apphcant’s testlmony

lacks cred1b1hty on the cntwal faets and allegatlons Set forth below are the relevant ﬁndtngs of
fact and concluswns of 1aw pursuant to S.C. Code Ann. § 17-27- so | |

Ineffectwe Asslstance of Counsel

In a post-convxctton rehef actmn, the apphcant has the burden of provmg the allegatlons ‘

m h1s apphcatton and establlshmg he lS entttled to rehef Goms v. Srate 397 S.C. 573 726
. S.E. 2d 1,3 (2012) Where meffectlve assistance of counsel is alleged asa ground for rehef the
apphcant must prove counsel’s conduct so undermmed the proper functlomng of the adversarial

process that the tnal cannot be relted upon as havmg pi'oduced a just reeult Strickland v.
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Washmgton, 466 U.S. 668, 686 (1984).

A two-pronged test is used in evaluating a]]egatlons of meffeenve assistance of counsel.
First, the apphcant must prove counsel's performance was deficient. Under thls prong, counsel's
performance is measured by its reasonableness under professxonal norms. Cherry v. State, 300
S.C. 115, 117, 386 SE?.d 624, 625 (1989) (citing Strickland, 446 U S. at'688). “There is a
strong presumption that counsel rendered adequate assistance an‘d_ exercised reasonable
professional judgment in making all significant decisions in the case.”“ hlra’ v. Cafoe, 372 S.C.
318,331, -‘642 S.E.2d 590, 596 (206'?).- The applicant must overc_ome 'this presumption to receive
rehef Cherry, 300 S C at 118 386 S E.2d at 625 Moreover, where counsel artlculates valid
reasons for choosmg a certain strategy, such conduct w111 not be deemed 1neffect1ve ass1stance of
counsel. Stokes v. State, 308 S.C. 546, 548, 419 S E 2d 7'78 779 (1992) see also Ingle v. Stare

348 S C. 467 470 560 S. E2d 401 402 (2002) (holdlng where counsel arttculates a valid

strategy, itis measured under an objectwe standard of reasonableness)

N Second the apphcant must demonstrate pre]udlce and show there is a reasonable

probabthty that, but for counsel’s errors, the result of the tnal would have been d1fferent Ard »

4 372 S C. at 331 642 S E 2d at 596. A reasonable probablhty is one sufficlent to undermlne

eonﬁdent in the outcome of the tnal Id at 331 642 S E.2d at 596 When a convxctlon 1s
challenged, “the question is whether there i isa reasonable probabillty that absent the errors, the

fact ﬁnder would have had a reasonable doubt respectlng glult » Strickland, 466 U.S. at 695.

Importantly, overwhehmng ev1dence of gullt negates any clalm counsel’s deﬁcrent performance

could have reasonably aﬂ‘ected the result of apphcant’s trial to the level of requxred prejudice.
Harris v. State, 377 $.C. 66, 79- 80, 639 S.E2d 140, 147 (2008). '

Aﬁer careful review of the record and testimony presented at the evndennary heanng, and
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based on the standard above, this Court denies and dismisses with prejudice 'thg.application:for
relief. The Court finds, as to all claims of ineffective assistance of counsel raised by:Applican_';,
counsel had adequate and proper strategic grounds upon which to base his decisions. See 4rd,
372 S.C. at 331, 642 S.E.2d at 596 (holding courts presume counsel rendered adequate assistance
and ‘exercised reasonable professional judgment in making all sign_iﬁcan'tx decisions in the case).
Counsel’s performance was not deficient, there was no resulting prejudice to- Applicant, and
Applicant failed to carry his burden. Below are- the findings related to each pf;the,aliegati_g;is
raised in the PCR application: |
Failure to Move for Suppressiqn of the Jail Phone-Callﬁ Pfior to Trial

Applicant first argues trial counsel was'ineffective for failure to mqve.tb suppress the jail

- phone call evidence prior to trial in accordance with S.C. Code Ann. § 17-30-10, et. gcq, or, the

South Carolina Homeland Security Act (Wiretap Act), which generally prohibits the interception
of communications. The phone calls in question were either made by Applicant while he was
incarcerated or received by him prior to. his incarceration. from his co-defendants Meon Miller

and Tasha Williams. (Tr. p. 80.) Trial counsel argued the calls were intercepted by the Lexington

County Sheriff’s Department in violation of Applicant’s: Fourth Amendment rights under. the

United States Constitution, the South: Carolina Constitution, and the. state Wiretap Act. (Tr. p.

80)

" The State argued the Wiretap Act re(juired the motion to suppress to.be made before a

panel of judges of the South Carolina Court of Appeals. (Tr. p. 82.) In;reSponse,.coﬁnsel argugd
the motion to suppress was -still viable pursuant to his United States and South Carolina
Constitutional claims. (Tr. p. 83.) Counsel argued the phone calls were an -invasion of

Applicant’s right to privacy because he was not aware the calls were being recorded. (Tr. p. 83-
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84.) The trial court found the calls admissible, noting that Applicant and the other were warned
at the beginning of the calls they were being recorded and therefore Applicant waived any right
to privacy in the conversations. (Tr. p. 86-87.)

At the PCR hearing, Cook testified he thought counsel would file a motion to suppress
the jail calls, so he did not spend much time reviewing the calls with his co-defendants. (T. p.
14.) Cook said he believed the motion should have been made before a panel of judges, not the
trial court. (T. p. 14.) Cook recalled trial counsel attempted to have the phone records suppressed
on constitutional grounds. (T. pp. 27-28.)

Counsel testified he reviewed the discovery with Cook, and he specifically remembered
bringing his laptop inside the dorm at the jail so they could listen to the jail phone calls. (T. p.
47.) Counsel testified he tried to get the jail phone calls suppressed based upon a particular
statute and also based on constitutional grounds. (T. p. 48.) Counsel claimed Cook did not
consent to the recording of the phone calls. Counsel said he argued that because Cook did not
initially answer the phone du'ring some of the calls, Cook did not hear the warning from the
detention center that the calls were being recorded. (T. p. 48.) On Cross-examination, counsel
said he did not move to suppress the records before an appellate panel, in accordance with the
State statute because he was unaware that was a requirement under the,Wiretap Act, Counsel
said he would not have told Cook the calls would have been suppressed, but he would have given
him an opinion on the strength of the argument. (T. p.'56.) Although counsel did not specifically
recall what he told Cook, he believed he told him they “have a good shot at getting these
dismissed but if we don’t, this is the way we gonna try to maneuver around them still coming
in.” (T. p. 56.) Counsel acknowledged the phone calls originated from the jail and that at least

one party to the conversation was aware of the recording, even if Cook was not. (T.p. 67.)
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This Court finds. Applicant suffered no prejudice from counsel’s failure to move to
suppress the jail phone calls prior to trial in accordance with the Wiretap Act, because the Act is
inapplicable to the jail phone calls at issue. 8.C. Code § 17-30-30 says:
(B) It is lawful under this chapter for a person acting under color of law to
intercept a wire, oral, or electronic communication, where the person is a pa.rty 10
- the communication or one of the parties to the communication has -given prior
consent to the interception.
S C Code Ann § 17-30-30. The testimony was without dlspute that the phone calls were made
from the Jad and that the party 1mt1atmg the phone call was mformed the calls were bemg
: recorded Accordmgly, regardless of whether Appllcant heard the recorded warning at the
begmmng of one of the calls the other partlctpant was aware and consented to the recordmg
Moreover, the record reﬂects trial eounsel attempted to suppress the phone calls by makmg a
Constltuttonal argument agamst therr admtsswn, but was ultrmately unsuccessful because the
tnal court found Apphcant had no expectatron of pnvacy in the recorded calls

Thls Court ﬁnds tlus clalm of meffectlve assmtance of counsel is without merit.
Appllcant cannot demonstrate pre_ludrce where tnaI counsel attempted to suppress the phone
Vcalls, argued alternative reasons for suppressmn but falled in his efforts because the calls were
properly admissible. See Ard 372 S.C. at 331, 642 S.E. 2d at 596 (holdmg to establish prejudice,
an applicant must demonstrate the result of the proceedmg would have been d1fferent but for
'counsel’s errors) Therefore this Court ﬁnds Applrcant failed to meet his burden of proof and
this allegation must be demed and dismissed.

Fallure to Preserve the Objection to the Co-Defendant’s Changing Statement

Apphcant next alleges trial counsel was ineffective for fallmg to preserve his objection to
Meon Miller’s confesswn to the shootmg from being admitted at trial, It is uncontested that

number items of ev1dence, records, statements of witnesses and co-defendants telephone
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records, and othet items were revealed by the State to the defense. During pretrial motions, on
April 8, 2013, trial counsel filed a motion for disclosure of information from the prosecution
including notes, statements, or- changes from witnesses that may be useful for impeachment. (Tr.
64-65.) N

Assistant Deputy Attorney Generel Heather Weiss res;.)onded't}'tat the State had turned
over everythmg that had come into 1ts possessxon (Tr. 65.) As to any information from
witnesses and co-defendants in response to the dlsclosure motton, the prosecutor stated they had
tumed over notes they had received from the co- defendant’s attorneys (Tr. 65-66.) Trial counsel
then asked 1f any w1tnesses gave statements verbally contradrctmg their earlier statements. 'I‘he
prosecutor md1cated there were no changes she was aware of (Tr 66.) After a break the
prosecutor brought to the comt’s attentton that Mtller had changed ms test:mony from w1tnessmg
Angelo Tucker shoot Jenmngs to descnbmg that M111er htmself had shot Jenmngs (Tr. 133-
145 ) This new mformatxon vaned ﬁ'om the Septernber 15 2011 statement of Meon Miller that
defense counsel had been provxded wherem he denied shootmg ardl placed the blame on Tucker

| Tnal counsel clalmed the statement should be suppressed under Rule 5 and the U.S.

Constltutton because it changed his strategy He claimed his strategy was that Meon Miller was
clearly the triggerman from the ev1dence and that his statement in 2011 to the contrary revealed
he was not a credtble person. Counsel argued that Miller’s adm1ssxon made h1m more credible
than less credible and therefore hurt the defense. Counsel complained that learmng this
information moments befcre the opening state changed the premise of his defense. tTr. 133)

The prosecution stated that they had just talked with Miller on l\darch 29 when he revised
his role to be the triggerman. She noted that Miller stitl asserted both (he and Tucker) were

_involved, but that he did the shooting. Assistant Attorney General Weiss stated under the hand
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of one hand of all theory, it did not matter to the State whether Miller or Tucker-was the
triggerman because both were there and involved in the crime when Jenningg was shot, (Tr.
133.) Further, Miller’s statement now is essentially “I shot him, but I didn’t mean to kill him.”
(Tr. p. 133-p. 134, 1. 7.) The State contended that this new information could not change the
defense.

Judge Alford agreed that Meon Miller’s new version should have been given to the
defense sooner than the day of trial since it was made approximately eight days previously. (Tr.
136-39.) Judge Alford stated Miller has now given different vérsions and his credibility is still at
issue. (Tr. p. 138, 1. 9-15.) Judge Alford stated‘thaAt since it was a surprise today, he would |
recess until the next day to give him time to-work on his defense. (Tr. p. 138, Il. 16<21.) Judge
Alford noted that he did not think the change made much difference at all, but will give him
overnight to address it, (Tr. 138-19.) -

" When they returned the next day, the attorneys .confirmed that they had met and
discussed‘the versions of the oral statements and the inconsistencies with Miller and Matthews
earlier statements. (Tr. 171-183.) In addition, Assistant Attorney General Cote advised the court
that the additional cell phone tower information had just been made available to them and they
provided it to the defense. (Tr. 184.) Further, the defense also stated that he was satisfied w1th
the disclosure he had received about Tasha Matthews. (Tr. 184:88.) Later during Miller's
testimony, counsel cross—examineﬂ Miller on his September 15, 2011 four page statement and
-the inconsistencies with his present testimony. (Tr. p. 525, p. 535, pp. 574-575, p. 584.) He said
itwasa lié in the statement when he said that the gun was in Tucker’s hand when it went off
‘and that he saw Tucker shot Mr. Jennings. (Tr. p. 535, 1. 5-13; p. 595, 1. 10-25.) As Miller stated

to defense counsel concerning-the September 2011 statement: “some of it’s the truth, but it’s a
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lot of lies in it.” (Tr. p. 537, l. 16-17.) He further stated he was lying in September 2011,
because he was trying to get home. No objection was made to the testimony about the shooting
by Miller.

- At the PCR hearing, both prosecutor Weiss and trial counsel testified about this issue.
Weiss said the State’s theory of the case was that Cook was the mastermind of the robbery. Cook
managed a McDonald’s and devised a plan to have his young cousin surveil that McDonalds and
wait for Cook to send out an employee to take out the trash, Miller would pretend to rob them
victim, escort him back inside, then demand Cook give him the money from the night’s sales. (T.
p. 32.) From the statements given to police, the prasecution knew Tucker and Miller approached
the victim, presented the weapon, and then the victim fought back. One of the men fired the gun
at the victim and it ultimately killed him. (T. p. 33.) Miller and Tucker both admitted being
present and part of the robbery plan, but each indicated the other man shot the victim. (T. p. 33.)
Weiss said it did not matter to her which one of the men actually shot the weapon, because all
three men were involved in the crime. (T p. 34.) Weiss said she suspected Miller was the shooter
because his clothes tested positive for gunshot residue, and he was the younger, more
impressionable of the two men. (T. p. 34.)

Weiss testified that right before trial, when they were ‘preparirig Miller to testify;, Miller
finally admitted to being the one who shot the gun. Weiss said she was not surprised or phased
by this admission, so she did not think much of it. She said she did notify trial counsel of the
change of story at the beginning of the trial. (T. p. 35.) Weiss said when counsel objected and
argued the change was crucial to the defense, it surprised her because her understanding of their
defense was that Cook had nothing to do with the robbery. Weiss testified the trial court

continued the case overnight to allow the defense an extra day to determine how the change
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affected their trial strategy. (T. p. 35.) Weiss said she made her.notes_ffom the interview

available to trial counsel to review, but there was no written statement from Miller that she could

have turned over to the defense. (T. p. 35.) S o D
Counsel also said he attempted to get Miller's statement suppressed because the
foundation of the defense’s case was that Miiler was a liar. and the only link between Cook’s
involvement and.thg crime ‘was Miller’s claim Cook planned it. (T. p. 49.) C?@SG_I argued if A
Millpr were lying about being th_el. shootef, then: he wa;s:lying about Cook’s involvement. (T. p.
49.)-Miller’s changing story now made him look ;qore‘truthﬁxl; (T, p. 50.) Counsel sald he did
" not believe the trial court would dismiss the charges or order a new trial. (T. p. 50.)
‘Rule 5(@)(1)(C), SCRCrimP, provides for the disclosure of docﬁmx;nts aﬁd o_t,helj' tangible
items that are in the possession of the proéecution apd‘are intehded for use by "the prosecution o
during its case inrchief or are material to thé defense. In addition, qué_i (a) (2) says the |
disclosufe rule ao_es not authorize discovery. of internal prosecution dopumgnts made by the
attorney or of stalemf:nts_made by prosecution witnesses or prospective prosecution witnesses.
The Rule also allows that “the court may upon a sufficient showing require thé production of any
statement of any. prospective witness prior to the time such witness testifies.” Rule 5 (c) sets
forth the continuing' duty to disclose and recognizes that the disclosure to the other party should
be “promptly” done concerning the existence of other material. 'Ifhe_@eﬁﬂﬁon of “material” in
Rule 5 has been found to be the same as in the Brady’ line.of cases. State v. Moses, 390 S.C.
502, 516, 702 S.E.2d 395, 402 (Ct. App. 2010). “,Evidericg is ‘material ‘only if there is a
reasonable probability that, had the evidence been disclosed to the defense, the result of the

| proceeding would have been diﬂ'ércnt”-’ State v. Frazier, 394 8.C. 213, 223-224, 715 S.E.2d

! Bradyv. Maryland, 373 U.S. 83 (1963).
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650, 655 (Ct.App. 2011) (quoting United States v. Bagley, 473 U.S. 667, 682 (1985)). -

The State proceeded to trial on the theory of accomplice liability. The defense’s strategy
’was to show the co-defendants were not credible witnesses. As the trial court determined,
Applicant has not shown he was entitled to the disclosure of Miller’s admission he was holding
the weapon when it fired because it would not have changed. the result of the proceeding.
Further, Applicant has failed to show counsél was aeﬁcient in any manner, Counsel attempted to
have the testimony of Meon Miller suppressed, but was unsuccessful. The trial court did nc;t
believe the defense was harmed by the changing statement because the co-defendant’s credibility
was still at issue, but out of an abundance of caution, afforded Applicant time to review the
statement and develop a new trial strategy, if necessary. Applicant has not shown how he was
prejudiced by counsel’s attemﬁtS'to' challenge the changing statement at trial or by counsel’s
failure to properly preserve the issue for appeal. "

In detefmining whether a PCR applicant has established prejudice, thevPC«R court does
not act as a finder of fact.and substitute its judgment for that of the trial court. Rather, the PCR
court must view the trial court's ruling through the same lens that. would be applied on appeal,
which here requires giving appropriate deference to the -trial court's findings. See State v.
Khingratsaiphon, 352°S.C. 62, 70, 572 S.E.2d 456, 459-60 (2002) (explaining that on appeal
from a motion to suppress, an appellate court will only reverse the trial court if there is clear
error, and will affirm if there is any evidence to support the ruling). The proper inquiry for
determining prejudice in this case is whether there is evidence in the record to siipport the trial
court's finding Applicant was not prejudiced from the changing statement. Milledge v. State, 422
S.C. 366, 380, 811 S.E.2d 796, 804 (2018). If so, an appellate court would ﬁecessarily have

affirmed the trial court's denial of the motion to suppress. Thus, because there is evidence in the

%ag(u of 17




record to support the trial court's ruling, Applicant cannot show prejudice.
Failure to Object to Character Evidence |
. Applicant allyegﬁ counsel was ineffective when he failed to object to the admission of
irrelevant infomlation»dﬁring the testimony of Tasha Mathews that he claims was prejudicial to
his case. At trial, Mathews testified Applicant would sell marijuana as an additional source of
income. (Tr. p. 272.)-Mathews also testified she believed the men rode with her to pick up

Applicant because they: were likely selling drugs to someone. (Tr. p..297.) Counsel did not

object. .

At the evidentiary hearing, prosecutor Weiss explained that during one of the jail phone

calls, Cook can be heard instructing Mathews to say Miller and Tucker rode out to Batesburg»to

conduct a drug deal. (T. p. 39.) Counse] said Tasha Matthews® testimony was problematic for the

defense because. she testified ‘that during her calls to Cook-on the way to the McDonalds that .

‘night, Cook was agitated and only really cared about the timing of their arrival. (T. p.51.)

Coﬁhsel said the number of phone calls between Matthews and Cook did not matter as. much as

the substance of the calls. (T. p. 51.) Counsel said that although a lawyer ordinarily would not

want the jury to think their client is a drug dealer, in this case, he needed an explénation “as to

- why these two other mdmduals are rldmg all the way to Batesburg with your client’s girlfriend
just to plck hun up.” (T p. 52.) Counsel said the strategy was to convince the  jury Meon Miller

'-was there to conductadrug deal. (T. p. 52.) Further, Counsel said that. although the drug

references were negatwe character evidence, the references to drug sales helped the case because
it help cast doubt on the State’s theory of motive — that Cook was in financial trouble. (T. p. 64.)
As to whether counsel should have objected to Mathews testimony the drugs in-the car beldnged

to Cook and that she saw him smoking marijuana the day before, counse! said it was a judgment
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call not to object because he did not believe it helped the State’s case at all. (T. p. 64.)

Counsel articulated a valid reason for pursuing a trial strategy in which testimony was
admitted concerning his client’s involvement in drug sales. Counsel did not object to Mathews
statements Applicant sold drugs because it provided a reason the men would accompany
Mathews to-Batesburg. The drug deal theory also explained why Applicant was agitated during
his calls to Mathews and concerned about the timing of their amrival. Given the evidence against'
Applicant, Counsel’s strategy was- reasonable under the - circumstances. Applicant has not
overcome the presumption of effective assistance of counsel. He has shown neither deficiency on
Counsel’s paft,“nor'prejudice from Counsel’s election not to object to the testimony.

" Failure to Cross-Examine Co-Defendants

Appliéhnt -allegés counsel ‘was ineffective in thoroughly cross-examining 'his co-
defenidants. ' Applicant has not explained with specificity how Counsel was deficient in his cross-
examination of the co-defendaﬁts, nor has he ﬁroviﬁed this Court with any testimony from the
co-defendants to substantiate his claim.

‘At the evidentiary hearing, PCR Counsel explained Applicant pre\‘/iously-'asked her-to
‘contact his co-defendants, who might testlfy at the evidentiary hearing, but she was unable to
reach the men. (T. p. 5.) The Court-allowed Applicant to supplement the record following the
evidentiary hearing in the event herl discussions with the co-defendants provided relevant
testimony. (T.'p. 8.) By letter of March 9, 2018, Applicant informed this Court he would not
present any further witnesses or evidence in this-matter.” -

Applicant has failed to show how Counsel was ineffective in his cross-examination of his

 co-defendants. See, e. g.; Fugate v. Head, 261 F.3d 1206, 1219 (11th Cix. 2001) (*The decision as

to whether to cross-examine a witness is a tactical one well within the discretion of a defense
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attorney..... Absent a showing of a single_ specific instance where cross-examination arguably
could have affected the outcome of either the guilt or sentencing phase of.the trial, a[n]
[epplicant] is unable to show prejudice. nebessary to satisfy the second prong of Strickland”)
(citations and internal quotation marks omitted); Delaware v. Fensterer, 474 U.S. 15, 20 (1985)
(“the Confrontation Clause guarantees an opportunity for effective cross-examination, not cross-

examination that is effective in whatever way, and to whatever extent, the defense might wish™);

Mills v. Singletary, 161 F:3d 1273, 1288 (11th Cir. 1998) (defendant’s Sixth Amendment right to

~ confront witnesses is satisfied where the cross-examination permitted exposes the jury to facts

sufficient to evaluate the witness’ credibility and “enables defense counsel to establish a record
from whicﬁ he can properly argue why the witness is less than reliable™).

The record reflects Counsel thoroughly cross_-ekamincd Applicant’s co-defendants. This
Court finds that Counsel's stratégic decisions of how to cross-examine witnesses were proper and
reasonable. Furthermore, Applicant has failed to show exactly what information should hav;a
been elicited if the witnesses were properly crosé—examined. "The applicant's mere speculation

what the witnesses' testimony would have been cannot, by itself, satisfy the applicant's burden of

~ showing prejudice.” Glover v. State, 318 S.C. 496, 498-99, 458 S.E.2d 538, 540 (1995). This

Court cannot speculate as to what testimony could have been elicited upon a different strategy of
cross-examination; and thus Applicant cannot meet his burden of proving prejudice. |
- ‘Because Applicant has failed to meet either prong of the Strickland test, this allegation
must be denied and dismissed with prejudice.
Failure to Advise Applicant to Testify or Present Eﬁdence
- . Applicant alleges counsel was ineffective for advising him not to testify or present

evidence. At the evidentiary hearing, Applicant said he intended to testify at his trial, but the
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State’s disclosure of Miller’s admission “threw [the plan to testify] out the door. (PCR T. p: 17)
Counsel recalled Applicant wanted to testify at the beginning of the trial, but did not recall why
Applicant changed his mind. (PCR T. pp. 53-54.) Counsel said he would have given Applicant
his opinion-of whether he should testify, but would not have forced him to decide one way or the
other. (PCR T. p. 54.) -

The testimony at the hearing concerning counsel’s advice to-testify does not support

‘Appli¢ant’s contention Counsel was ineffective for advising him not to testify or present

‘evidence. Applicant has failed to show deficiency or prejudice with respect to this allegation.

The trial judge fully advised Applicant of his right to.testify at trial. (Tr. pb. 926-927.) Applicant
initially indicated he wanted to testify, then '~appeared- to change his mind during a bréak. (Tr. pp.
928-929.) The record indicates Applicant made a choice, of his own free will and volition, after
having been fiilly advised of his rights and ramifications of testifying 01;,~ in.thé alternative, not

testifying, Applicant ultimately chose not to testify. He has 'not met-his burden of showing

‘Counsel was deficient in his advice to Applicant or that he was prejudiced from his decision not

to testify. Accordingly, with respect to this alleg‘éﬁon, it is denied and dismissed.
IIl. ALL OTHER ALLEGATIONS
' As to’any and all allegations that were raised in-the hpplication or at the hearing in this
matter and not specifically addressed in this Order, this Court finds the Applicant failed to
present any testimony, argument, or evidence at the hearing regarding such allegations.
Accordingly, this Court finds the Applicant has abandoned any such allegations.

1V. CONCLUSION
Based on all the foregoing, this Court finds and concludes that the Applicant has not

established any constitutional violations or deprivations that would require this court to grant his
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application. Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice.

This Court notes that that Applicant must file and serve a notice of appeal within thirty
days from the receipt by counsel of written notice of entry of judgment to secure the appropriate
appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an
Applicant has a right to an appellate counse!l’s assistance in seeking review of the denial of post-
conviction relief. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate
review, post-conviction relief counsel must serve and file a Notice of Appeal on the Applicant’s
behalf. Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate
procedures for appeal.

IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied and
dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.

1
AND IT IS SO ORDERED this 114 day of szo. 1

South Carolina
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