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Steven D. Weber ' Charleston, SC
Partner o Charlotte, NC -
Telephone: 704.335.9065 Columbia, SC
Direct Fax: 704.334.4706 i Myrtle Beach, SC
steveweber@parkerpoe.com Raleigh, NC

Spartanburg, SC

RECEIVED)

March 8, 2013

VIA HAND DELIVERY MAR 0 8§ 2013

Daniel E. Shearouse, Clerk of Court :

Supreme Court Building S.C. SUPREME COURT
1231 Gervais Street o

Columbia, SC 29211

Re: Perrin Babb, Debbie Babb, _Wayne Elstrom, Sarah Elstrom, Alan Jackson and
Kathy Jackson v. Lee County Landfill SC, LLC
Appellate Case No.: 2012-212741

Dear Mr. Shearouse:

Pursuant to Rule 208(b)(7) of the South Carolina Rules of Appellate Procedure, we are
writing to inform the Court of pertinent and significant authority that bears on the above-
captioned matter scheduled for oral argument on March 19, 2013. The Maryland Court of
Appeals decisions in Exxon Mobil Corp. v. Albright, No. 15 Sept. Term 2012, 2013 WL 673738
(Md. Feb. 26, 2013) and Exxon Mobil Corp. v. Ford, No. 16 Sept. Term 2012, 2013 WL 673710
(Md. Feb. 26, 2013) are relevant to two of questions certified to the South Carolina Supreme
Court by the United States District Court.

More specifically, the above-referenced Exxon cases bear on Certified Questions 1 and
3 set forth in the Court’s October 17, 2012 Order agreeing to answer the certified questions:

1. Under South Carolina law, when a plaintiff seeks recovery for a temporary
trespass or nuisance (asserting claims for annoyance, discomfort,
inconvenience, interference with their enjoyment of their property, loss of
enjoyment of life, and interference with mental tranquility and abandoning all
claims for loss of use, diminution of value, and personal injury), are the damages
limited to the lost rental value of the property?

3. Is the maximum amount of compensatory damages a plaintiff can receive in any
trespass or nuisance action (temporary or permanent) the full market value of the
plaintiffs’ property where no claim for restoration or cleanup costs has been
alleged?

The defendant Lee County Landfill SC, LLC’s analysis of these certified questions
appears on pages 12-33 of the defendant’s brief.
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We would appreciate you returning a filed-stamped copy of this letter to my courier.

By copy- of this letter with enclosures, | am serving one copy on counsel for the plaintiffs
via United States and electronic mail.

Thank you for your time and assistance with this matter.
With best regards,

Stéeven D. Weber

Enclosures %p M il

cc:  Bill Hopkins, Esg. (w/encl.)
Gary Poliakoff, Esq. (w/encl.)
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THE STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

Perrin Babb, Debbie Babb, Wayne Elstrom, )
Sarah Elstrom, Alan Jackson and Kathy )
Jackson, ) .
) Appellate Case No.: 2012-212741
Plaintiffs, 'R
)
V. ) CERTIFICATE OF SERVICE
)
Lee County Landfill SC, LLC, )
) RECEIVED)
Defendant. )
MAR 0 § 2013

This is to certify that a true and correct copy of the Supplemen&lgtﬁwfr%;rﬂ%%%m-

duly served by electronic mail and first class United States mail upon:

Gary W. Poliakoff, Esq.
‘Poliakoff & Associates, P.A.
215 Magnolia Street

P.O. Box 1571

Spartanburg, SC 29304

William E. Hopkins, Jr., Esq.

Beasley, Allen, Crow, Methvin, Portis & Miles, P.C.
272 Commerce Street '
Post Office Box 4160

Montgomery, AL 36104

This 8" day of March, 2013.
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Westlaw

"= A.3d -, 2013 WL 673738 (Md.)

(Cite as: 2013 WL 673738 (Md.))

Only the Westlaw citation is currently available.

NOTICE: THIS OPINION HAS NOT BEEN RE-
LEASED FOR PUBLICATION IN THE PERMA-
NENT LAW REPORTS. UNTIL RELEASED, IT IS
SUBJECT TO REVISION OR WITHDRAWAL.

Court of Appeals of Maryland.
EXXON MOBIL CORPORATION
\2
Thomas M. ALBRIGHT, et al.

No. 15 Sept. Term 2012.
Feb. 26, 2013.

Background: Property owners brought action against
owner of gas station, secking damages arising from
26,000-gallon spill of gasoline from underground
tank, and alleging numerous claims including negli-
gence, strict liability, trespass, nuisance, and fraud.
After a jury trial, the Circuit Court, Baltimore County,

entered judgment awarding over $496 million in-

compensatory damages and over $1 billion in punitive
damages. Station owner appealed. Before case could
be heard by Court of Special Appeals, property own-
ers filed petition for certiorari.-

'Ho‘ldings: The Court of Appeals, Harrell, J., held that:

(1) evidence was insufficient to show that property
owners had relied, as element of fraud, on station
owners' misrepresentations;

(2) property owners were not entitled to emotional
distress damages based on fear of contracting cancer;
(3) property owners were not entitled to damages for
future costs of medical monitoring;

(4) property owners were not entitled to emotional
distress damages related to fear of diminution in real
property value;

(5) property owners were not entitled to damages both

for diminution in value of real property and for loss of

use and enjoyment;

(6) property owners whose wells were not contami-
nated could not recover damages for diminution in
property value; and.

(7) expert testimony of real estate appraiser was not
supported by sufficiently reliable methodology.

Page |

Affirmed in part, reversed in part, and remanded.

- West Headnotes

[1] Appeal and Error 30 €863

30 Appeal and Error
-30XVI Review
30XVI(A) Scope, Standards, and Extent, in
General
30k862 Extent of Review Dependent on
Nature of Decision Appealed from
30k863 k. In General. Most Cited Cases

In reviewing a trial court's denial of a motion for
judgment notwithstanding a- verdict (JNOV), an ap-
pellate court must determine whether there is any:
evidence adduced, however slight, from which rea-
sonable jurors, applying the appropriate standard of
proof, could find in favor of the plaintiff on the c]alms

.presented.

12] Appeal and Error 30 €2934(1)

30 Appeal and Error
30XVI Review
30XVI(G) Presumptions
301\934 Judgment
30k934(1) k. In General Most Cited
Cases

An appellate court reviews a trial court's denial of
a motion for judgment notwithstanding the verdict
(JNOV) to determine whether it was legally correct,

- while viewing the evidence and the reasonable infe-

rences to be drawn from it in the light most favorable
to the non-moving party.

[3] Appeal and Error 30 €863

30 Appeal and Error
30XVI1 Review
30XVI(A) Scope, Standards, and Extent, in
General )
30k862 Extent of Review Dependent on
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- A.3d -, 2013 WL 673738 (Md.)
(Cite as: 2013 WL 673738 (Md.))

© Nature of Decision Appealed from
30k863 k. In General. Most Cited Cases

An appellate court will reverse the denial of a
motion for judgment notwithstanding the verdict
(JNOV) only if the facts and circumstances permit but
a single inference as relates to the appellate issue
presented. )

141 Appeal and Error 30 €=934(1)

30 Appeal and Error
30XVI Review
30XVI(G) Presumptions
30k934 Judgment
30k934(1) k. In General. Most_Cited
Cases ’

- Appeal and Error 30 €=1024.4

30 Appeal and Error
30XVI Review .
~ 30XVI(I) Questions of Fact, Verdicts, and
Findings
30XVI(I)6 Questions of Fact on Motions or
Other Interlocutory or Special Proceedings
30k1024.4 k. Proceedings Relating to
Judgment. Most Cited Cases.

Because fraud must be proven by clear and con-
vincing evidence, reversal of the trial court's denial of
the motion for judgment notwithstanding the verdict
(JNOV) in an action for fraud is only appropriate
when, looking at the evidence in the light most fa-
vorable to the non-moving party, the appellate court
determines that the non-moving party did not meet the
burden of establishing fraud by clear and convincing
evidence.

151 Fraud 184 €58(4)

184 Fraud
18411 Actions
18411(D) Evidence
184kS8 Weight and Sufficiency
184k58(4) k. Reliance on Representa-
tions and Inducement to Act. Most Cited Cases

Water Law 405 €21126

Page 2

405 Water Law
4051V Groundwater: Subterranean and Percolat-
ing Waters
405k 1125 Pollution
405k1126 k. In General. Most Cited Cases

Water Law 405 €1147

405 Water Law A
4051V Groundwater: Subterranean and Percolat-
ing Waters _ :
405k1139 Judicial Intervention, Actions, and
Review
405k1147 k. Evidence. Most Cited Cases

“Evidence that gas station owner, in obtaining
permits for construction and maintenance of under-
ground gasoline tank, made false representations to
local and state government officials was insufficient to
show that owners of property near the station had.
personally relied on those representations, as an ele-
ment of fraud, in action seeking compensatory and
punitive damages arising from underground leak of
gasoline containing contaminants that were found in
property owners' potable wells.

16] Fraud 184 €&=3

184 Fraud .
1841 Deception Constituting Fraud, and Liability
Therefor
184k2 Elements of Actual Fraud
184k3 k. In General. Most Cited Cases

Fraud 184 €58(1)

184 Fraud
18411 Actions ‘
18411(D) Evidence
184k58 Weight and Sufficiency
184k58(1) k. In General. Most Cited
Cases .

To establish fraud, a plaintiff must prove by clear
and convincing evidence that (1) the defendant made a
false representation to. the plaintiff, (2) the falsity of
the representation was-either known to the defendant
or the representation was made with reckless indiffe-
rence to its truth, (3) the misrepresentation was made
for the purpose of defrauding the plaintiff, (4) the

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.



--- A.3d----, 2013 WL 673738 (Md.)
(Cite as: 2013 WL 673738 (Md.))

plaintiff relied on the misrepresentation and had the
right to rely on it, and (5) the plaintiff suffered com-
pensable injury as a result of the misrepresentation.

171 Fraud 184 €13(1)

184 Fraud
1841 Deception Constituting Fraud, and Liability
Therefor
184k8 Fraudulent Representations
184k 3 Falsity and Knowledge Thereof
- 184k13(1) k. Falsity of Representations.
Most Cited Cases

Fraud 184 €29

184 Fraud
1841 Deception Constituting Fraud, and Liability
Therefor
184k29 k. Persons Entitled to Sue. Most Cited
Cases

Ordinarily, a plaintiff seeking recovery for fraud
must prove that the defendant made a false represen-
tation to the person defrauded.

18] Fraud 184 €21

184 Fraud :
.. 1841 Deception Constituting Fraud, and Liability
Therefor
184k19 Reliance on Representations and In-
ducement to Act
184k21 k. Persons Who May Rely on Re-
presentations. Most Cited Cases

Fraud 184 €29

"~ 184 Fraud :
1841 Deception Constituting Fraud, and Liability
Therefor
184k29 k. Persons Entitled to Sue. Most Cited
Cases

Maryland law does not permit a third party to
recover damages for fraud purely on the basis of a
false statement made to a governmental entity.

[91 Fraud 184 €20

Page 3'

184 Fraud
- 1841 Deception Constituting Fraud, and Liability
Therefor ' :
184k19 Reliancez on Representations and In-
ducement to Act '
184k20 k. In General. Most Cited Cases

Fraud 184 €25

184 Fraud

1841 Deception Constituting Fraud, and Liability
Therefor _ :
184k25 k. Injury and Causation. Most Cited

Cases

)

Water Law 405 €~°1126

405 Water Law
4051V Groundwater: Subterranean and Percolat-
ing Waters
405k1125 Pollution

405k 1126 k. In General. Most Cited Cases

Property owners did not detrimentally rely on
allegedly misleading sign posted by gas station owner
following leak in underground gasoline tank, and thus
owners could not recover for fraud based on posting of
sign, in action seeking compensatory and punitive
damages arising from underground leak of gasoline
containing contaminants that were found in property.
owners' potable wells; owners' testimony that they had
seen sign, stating that fueling facilities were tempora-
rily closed for upgrade, failed to establish that, in
reliance on sign, they consumed water from their wells
during the five days sign was displayed.

110] Fraud 184 €20

184 Fraud c .
1841 Deception Constituting Fraud, and Liability
Therefor
184k 19 Reliance on Representations and In-
ducement to Act .
184k20 k. In General. Most Cited Cases

Fraud 184 €25

184 Fraud . .
1841 Deception Constituting Fraud, and Liability
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--- A.3d ----, 2013 WL 673738 (Md.)
(Cite as: 2013 WL 673738 (Md.))

Therefor
184k25 k. Injury and Causation. Most Cited
Cases

Water Law 405 €~1126

405 Water Law
4051V Groundwater: Subterranean and Percolat-
ing Waters .
405k 1125 Pollution -
405k1126 k. In General. Most Cited Cases

Property owners did not detrimentally rely on
allegedly false statements by gas station owner fol-
lowing leak in underground gasoline tank, and thus
owners could not recover for fraud based on posting of
sign, in action seeking compensatory and punitive
damages arising from underground leak of gasoline
containing contaminants that were found in property
owners' potable wells; owners failed to show that they
changed their consumption of water from their wells
in reliance station owners' statements to state officials
concerning the extent and severity of 26,000 gallon
leak.

[11] Damages 115 €5291.5(1)

115 Damages
115V Exemplary Damages
115k91.5 Grounds for Exemplary Damages
115k91.5(1) k. In General. Most Cited
Cases

Punitive damages may be awarded only if a
plaintiff proves malice, ill will, or intent to injure.

12] New Trial 275 €26

275 New Trial

2751 Nature and Scope of Remedy
275k6 k. Discretion of Court. Most_Cited

Cases

. The decision whether to grant a motion for a new ,

trial is within the sound discretion of the trial court.
[13] Appeal and Error 30 €52977(5)

30 Appeal and Error

Page 4

30XVI Review
30X VI(H) Discretior: of Lower Court
30k976 New Trial or Rehearing
30k977 In General :
30k977(5) k. Refusal of New Trial.
Most Cited Cases

Appeal and Error 30 €50979(5)

30 Appeal and Error
30X VI Review
30XVI(H) Discretion of Lower Court
30k976 New Trial or Rehearing
30k979 For Insufficiency of Evidence
30k979(5) k. Inadequate or Excessive
Damages. Most Cited Cases

Trial court's denial of a motion for a new trial
and/or remittitur will be reversed only upon a showing
that the trial court abused its discretion in failing to
order a new trial.

114] Damages 115 €577

115 Damages
115111 Grounds and Subjects of Compensatory.
Damages
11511I(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
115111(A)2 Mental Suffering and Emotional
Distress
115k57.7 k. Nature of Conduct in Gen-
eral. Most Cited Cases

Recovery of damages for emotional distress must
arise out of tortious conduct.

[15] Damages 115 €~°57.10 -

115 Damages
11501 Grounds and Subjects of Compensatory
Damages
11511{A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
115111(A)2 Mental Suffering and Emotional
Distress _
115k57.8 Nature of Injury or Threat in
General
115k57.10 k. Physical lliness, Impact,
or Injury; Zone of Danger. Most Cited Cases
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--- A.3d ----, 2013 WL 673738 (Md.)
(Cite as: 2013 WL 673738 (Md.))

As long as the emotional distress due to tortious
conduct is manifested objectively, the emotional dis-
tress is deemed genuine and compensable in damages
even though the tortious conduct did not cause bodily
harm.

116] Damages 115 €~257.31

115 Damages ) :
115111 Grounds and Subjects of Compensatory
Damages :

11SII(A) Direct or Remote, Contingent, or

- Prospective Consequences or Losses
115111(A)2 Mental Suffering and Emotional
Distress
115k57.30 Fear of Developing Disease
115k57.31 k. In General. Most Cited
Cases

To recover emotional distress damages for fear of
contracting a latent disease because of tortious con-
duct causing exposure to a toxic substance, a plaintiff
must show that: (1) he or she was actually exposed to a
toxic substance due to the defendant's tortious con-
duct; (2) which led him or her to objectively and rea-
sonably fear that he or she would contract a disease;
and (3) as a result of the objective and reasonable fear,
he or she manifested a physical injury capable of ob-
jective determination.

[17] Damages 115 €=257.10

115 Damages
11511] Grounds and Subjects of Compensatory
Damages
115H1(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
115111(A)2 Mental Suffering and Emotional
Distress '
. 115k57.8 Nature of Injury or Threat in
General '
115k57.10 k. Physical llIness, Impact,
or Injury; Zone of Danger. Most Cited Cases

. A plaintiff may recover damages for emotional
distress if a physical injury resulted from the com-
mission of the tort, regardless of impact.

[18] Damages 115 €5257.10

Page 5

115 Damages
115111 Grounds and Subjects of Compensatory
Damages :
11SIH(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
115111(A)2 Mental Suffering and Emotional
Distress
115k57.8 Nature of Injury or Threat in
General . .
115k57.10 k. Physical IlIness, Impact,
or Injury; Zone of Danger. Most Cited Cases

A defendant's tortious conduct does not neces-
sarily have to produce a physical impact for a plaintiff
to recover emotional distress damages; a plaintiff must
prove, however, a clearly apparent and substantial
physical injury in one of four ways: (1) an external
condition; or (2) symptoms of a resulting pathological;
(3) physiological; or (4) mental state.

\
[19] Damages 115 €=257.10

115 Damages
1151 Grounds and Subjects of Compensatory
Damages '

11511I(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses )
11511I(A)2 Mental Suffering and Emotional
Distress :

115k57.8 Nature of Injury or Threat in
General -
115k57.10 k. Physical Illness, Impact,
or Injury; Zone of Danger. Most Cited Cases

The requirement that, in order to recover emo-
tional distress damages, a plaintiff show objective and
demonstrable physical injury achieves a primary
purpose of emotional distress damages: to compensate
plaintiffs for actual harm, rather than feigned or spe-
culative injury.

|20] Damages 115 €57.33

115 Damages
11511 Grounds and Subjects of Compensatory
Damages : ’
11511I(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
11511I(A)2 Mental Suffering and Emotional
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- A.3d ----, 2013 WL 673738 (Md.)
(Cite as: 2013 WL 673738 (Md.))

Distress
115k57.30 Fear of Developing Disease
115k57.33 k. Cancer. Most Cited
Cases

Property owners were not entitled -to recover
emotional distress damages based on fear of con-
tracting cancer, in tort action against gas station owner
arising from underground leak of gasoline containing
contaminants methy! tertiary-butyl ether (MTBE) and
benzene, absent any showing that property owners had
actually been exposed to the contaminants.

[21] Damages 115 €~°57.33

115 Damages
1151 Grounds and Subjects of Compensatory
Damages
11511I(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
. 11511I{A)2 Mental Suffering and Emotional
Distress '
115k57.30 Fear of Developing Disease
115k57.33 k. Cancer. Most Cited
Cases ) :

Property owners were not entitled to recover
emotional distress damages based on fear of con-
tracting cancer, in tort action against gas station owner

-, arising from underground leak of gasoline containing

contaminants methyl tertiary-butyl ether (MTBE) and
benzene, since evidence of property owners' exposure
to contaminants was insufficient to show that property
owners had an objective, reasonable fear of develop-

ing cancer; levels of contaminants detected in property -

owners' potable wells were below “action levels” for
the contaminants set by Environmental Protection
Agency (EPA) and Maryland Department of the En-
vironment (MDE).

[22] Damages 115 €~°57.32

115 Damages
115111 Grounds and Subjects of Compensatory
Damages
1151I(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
115111{A)2 Mental Suffering and Emotional
Distress
115k57.30 Fear of Developing Disease

Page 6

115k57.32 k. Exposure; Physical
IlIness, Impact, or Injury. Most Cited Cases

For a fear of developing a latent disease based on
exposure to toxins to be objectively reasonable, as
required to support an award of emotional damages,
the fear must be based on more than mere exposure to
a chemical or contaminant of concemn; the exposure
must be sufficient, based on objective standards, to
justify fear of disease.

[23] Damages 115 €957.33

115 Damages ‘ »
115111 Grounds and Subjects of Compensatory
Damages
T1SHI(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
115111{A)2 Mental Suffering and Emotional
Distress ’
115k57.30 Fear of Developing Disease
115k57.33 k. Cancer. Most Cited
Cases

Damages 115 €192

115 Damages
1151X Evidence
115k183 Weight and Sufficiency :
115k192 k. Mental Suffering and Emotional
Distress. Most Cited Cases

Property owners were not entitled to recover
emotional distress damages based on fear of con-
tracting cancer, in tort action against gas station owner
arising from underground leak of gasoline containing
contaminants methyl tertiary-butyl ether (MTBE) and
benzene, even if levels of contaminants detected in.
property owners' potable wells were above levels
deemed safe by Environmental Protection Agency
(EPA) and Maryland Department of the Environment
(MDE), absent any expert testimony showing that
property owners' alleged physical injuries were related
causally to their fear of developing cancer as a result
of the leak.

[24] Damages 115 €5208(6)

115 Damages
115X Proceedings for Assessment
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(Cite as: 2013 WL 673738 (Md.))

115k208 Questions for Jury
115k208(6) k. Mental Suffering and Emo-
tional Distress. Most Cited Cases

Issue was for jury whether property owner's
physical injuries were casually related to her fear of
developing cancer as a result of leak in underground
storage tank at gas station, as required for property
owner to recover emotional distress damages based on
fear of developing cancer, in tort action against gas
station owner arising from leak of gasoline containing
contaminants methyl tertiary-butyl ether (MTBE) and
benzene; examining psychiatrist testified that property
owner's fear of cancer had caused her to lose her ap-
petite, feel angry and anxious, and develop headaches
and digestive problems.

[25] Damages 115 <43

115 Damages
115111 Grounds and Subjects of Compensatory
Damages ‘
1 1511I(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
115ITI(A)1 In General
‘ 115k41 Expenses
115k43 k. Medical Treatment and
Care of Person Injured. Most Cited Cases

A remedy for medical monitoring costs is a
compensable element of damages under traditional
tort theories of recovery.

[26] Damages 115 €191

115 Damages
1151X Evidence
115k 183 Weight and Sufficiency
115k191 k. Expenses. Most Cited Cases

Quantifiable, reliable indicia that a defendant's
actions have so significantly increased the plaintiff's
risk of developing a disease are necessary to recover
damages for medical monitoring costs resulting from
exposure to toxic substances resulting from a defen-
dant’s tortious conduct; the indicia may be proven by a
medical expert's testimony, particularized to ‘a plain-
tiff, and demonstrating a reasonable link to toxic ex-
posure, )

Page 7

1271 Damages 115 €191

115 Damages
115IX Evidence
115k 183 Weight and Sufficiency
115k191 k. Expenses. Most Cited Cases

Requirement, that, .in order to recover damages
for medical monitoring costs arising form exposure to
a toxic substance, a plaintiff must prove by quantifia-
ble reliable indicia that defendant's actions have sig-
nificantly increased plaintiff's risk of developing a.
disease, helps to achieve the objective of medical
monitoring, that a defendant must compensate a
plaintiff for past or present injuries caused by the
defendant, and inhibits damages awards for specula-
tive, and thus unreliable, opinions as to a plaintiff's
potential risk of developing a future disease.

128] Damages 115 €543

115 Damages
11511l Grounds and Subjects of Compensatory
Damages
115ITI(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
‘11STI(A)! In General
115k41 Expenses
115k43 k. Medical Treatment and
Care of Person Injured. Most Cited Cases

Maryland recognizes a remedy of recovery of
damages for medical monitoring costs resulting from
exposure to toxic substances resulting from a defen-
dant's tortious conduct. -

[29] Damages 115 €543

115 Damages
115111 Grounds and Subjects of Compensatory
Damages
11511I(A) Direct or Remote, Contingent, or
Prospectlve Consequences or Losses
115111 A)T In General
115k41 Expenses
115k43 k. Medical Treatment and
Care of Person Injured. Most Cited Cases

To sustain an award for recovery of damages for
medical monitoring costs resulting from exposure to

-
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(Cite as: 2013 WL 673738 (Md.))

toxic substances resulting from a defendant's tortious
conduct, a plaintiff must show that reasonable medical
costs are necessary due to a reasonably certain and
significant increased risk of developing a latent dis-
ease as a result of exposure to a toxic substance.

130] Damages 115 €243

115 Damages
11511 Grounds and Subjects of Compensatory
Damages
1 15111(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
11S1I(A) In General
115k41 Expenses
115k43 k. Medical Treatment and
Care of Person Injured. Most Cited Cases

In determining whether to award damages for
medical monitoring costs resulting from exposure to
toxic substances resulting from a defendant's tortious
conduct, a court must consider whether the plaintiff
has shown: (1) that the plaintiff was significantly
exposed to a proven hazardous substance through the
defendant's tortious conduct; (2) that, as a proximate
result of significant exposure, the plaintiff suffers a
significantly increased risk of contracting a latent
disease; (3) that increased risk makes periodic diag-
nostic medical examinations reasonably necessary;
and (4) that monitoring and testing procedures exist
which make the early detection and treatment of the
disease possible and beneficial.

[31] Damages 115 €243

115 Damages
11511 Grounds and Subjects of Compensatory
Damages
115I1I{A) Direct or Remote, Contingent, or
Prospective Consequences or Losses .
11STHI(A) ! In General
115k41 Expenses
115k43 k. Medical Treatment and
Care of Person Injured. Most Cited Cases

Damageé 115 €191

115 Damages
1151X Evidence
115k183 Weight and Sufficiency

Page 8

115k191 k. Expenses. Most Cited Cases

Property owners were not entitled to damages for
future costs of medical monitoring due to enhanced
risk of contracting a latent disease, in action against
gas station owner arising from underground spill of
gasolines containing contaminants, methyl ter-
tiary-butyl ether (MTBE) and benzene, which had
been detected in some property owners' potable wells,
since property owners failed to show that they had
suffered a significantly increased risk of developing a
latent disease; levels of contaminants detected in wells
were mostly below safe exposure levels set by Mary-
land Department of the Environment (MDE), and no
expert testimony was presented showing a particula-
rized and significantly increased risk as a result of the

_leak in relation to the public at large.

132] Damages 115 €5°57.39

115 Damages
115111 Grounds and Subjects of Compensatory
Damages
1151T1(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
115111(A)2 Mental Suffering and Emotional
Distress 4
115k57.36 Injury to Property or Prop-
erty Rights : ;
115k57.39 k. Other Particular Cases.
Most Cited Cases

Property owners were not entitled to recover
emotional distress damages related to fear of diminu-
tion in real property value, in action against gas station -
owner arising from underground spill of gasoline
containing contamlnants detected in property owners'
potable wells.

[33] Damages 115 €15

115 Damages
115111 Grounds and Subjects of Compensatory
Damages
1151I(A) Direct or Remote, Contmgent or
Prospective Consequences or Losses
11SHI(A) In' General
115k15 k. Nature and Theory of Com-
pensation. Most Cited Cases
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Property owners were not entitled: to recover
damages both for diminution in value of real property
and for loss of use and enjoyment, in action against
gas station owner arising from underground spill of
gasoline containing contaminants detected in home-
owners' potable wells, since allowing recovery of both

“types of damages would result in double recovery;

B

claimed loss of use largely arose from property own-
ers' inability to use their well water for customary
purposes and the emotional toll and stress attendant to
such a disruption, which was not distinguishable from
the injury constituting the diminution in value.

[34] Damages 115 €215

115 Damages !
11511l Grounds and Subjects of Compensatory
Damages
1151HI(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
- 11SUI(A) In General
115k15 k. Nature and Theory of Com-
pensation. Most Cited Cases

Compensatory damages should be precisely
commensurate with the injury; nothing more, nor less.

135] Damages 115 <108

- 115 Damages

.115V] Measure of Damages
115VI1(B) Injuries to Property
115k 107 Injuries to Real Property
115k108 k. In General. Most Cited
Cases

The general principle upon which compensation
for injuries to real property is given is that the plaintiff
shall be reimbursed to the extent of his injury.

[36] Damages 115 €15

115 Damages
115111 Grounds and Subjects of Compensatory
Damages
11511I(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
11511I(A)1 In General
115k15 k. Nature and Theory of Com-
pensation. Most Cited Cases
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Plaintiffs are entitled to but one compensation,
and thus may not recover damages twice for the same

injury.
[37] Damages 115 €110

115 Damages
115VI Measure of Damages
~ 115VI(B) Injuries to Property
115k107 Injuries to Real Property
115k110 k. Permanent and Continuing

Injuries. Most Cited Cases

Diminution in value of real property is generally -
available as the remedy for damages in actions where
the injury to real property is permanent in nature.

[38] Damages 115 €&=2110

115 Damages ,
115VI Measure of Damages
115VI(B) Injuries to Property
115k107 Injuries to Real Property
115k110 k. Permanent and Continuing
Injuries. Most Cited Cases

In addition to damages for permanent diminution
in value of real property, an individual whose real
property has suffered permanent injury may also re-
cover the loss in the usable value of his property and
any consequential damages -incurred, provided that
neither is encompassed within the diminution in value.

[39] Damages 115 €110

115 Damages
115V1 Measure of Damages
115VI(B) Injuries to Property
115k107 Injuries to Real Property
115k110 k. Permanent and Continuing
Injuries. Most Cited Cases

Damages 115 €111

115 Damages
115VI Measure of Damages
115VI(B) Injuries to Property
* 115k 107 Injuries to Real Property
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115k111 k. Buildings or Other Im-
provements. Most Cited Cases

Diminution in value damages are appropriate
where an injury to real property is considered per-
manent because such damages presumably compen-
sate the property owner fully for the injury to his or her
land and improvements.

140] Damages 115 €108

115 Damages
115VI Measure of Damages
115VI(B) Injuries to Property
115k107 Injuries to Real Property
115k108 k. In General. Most Cited
Cases

Damages for diminution in value of real property
are determined by calculating the difference between
the fair market value of the property immediately
preceding the harm and the fair market value of the
property immediately following the harm.

[41] Damages 115 €15

115 Damages
115111 Grounds and Subjects of Compensatory
Damages

_ I 15111(A) Direct or Remote, Contingent, or
"Prospective Consequences or L.osses
11SHI(A)1 In General
115k15 k. Nature and Theory of Com-
pensation. Most Cited Cases

Owners of real property are not necessarily
precluded from recovering both permanent diminution
in value and loss of use and enjoyment damages,
provided that the injuries for which recovery is sought
do not overlap, so as to result in duplicative compen-
sation.

142] Water Law 405 €=1126

405 Water Law
4051V Groundwater: Subterranean and Percolat-
ing Waters
405k1125 Pollution
405k 1126 k. In General. Most Cited Cases
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Property owners whose potable wells were not
contaminated as a result of leak in underground gaso-
line tank could not recover damages in trespass for
diminution in value of real property, in action against
owner gas station that contained the underground
tank; general contamination of an aquifer that may or
may not reach a given property at an undetermined
point in the future was not sufficient to prove invasion

of property.
143] Trespass 386 €12

386 Trespass
3861 Acts Constituting Trespass and Liability
Therefor
386k9 Trespass to Real Property
386k12 k. Entry. Most Cited Cases

An action for trespass may lie when a defendant
interferes with a plaintiff's interest in the exclusive
possession of the land by entering or causing some-
thing to enter the land; thus, recovery for trespass
requires that the defendant must have entered or.
caused something harmful or noxious to enter onto the
plaintiff's land.

[44] Water Law 405 €=21126

405 Water Law
4051V Groundwater: Subterranean and Percolat-
ing Waters
405k1125 Pollution .
405Kk1126 k. In General. Most Cited Cases

Property owners whose potable wells were not
contaminated as a result of leak in underground gaso-
line tank could not recover damages in nuisance for
diminution in value of real property, in action against
owner gas station that contained the underground tank,
since property owners did not suffer a substantial
interference with their use of property by having to use
bottled water, reducing the frequency of use of out-
door spaces, or.taking shorter showers and baths.

[45] Nuisance 279 €=~1

279 Nuisance
2791 Private Nuisances
2791(A) Nature of Injury, and Liability The-
refor
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279k1 k. Nature and Elements of Private
Nuisance in General. Most Cited Cases

Private nuisance is a nontrespassory invasion of
another's interest in the private use and enjoyment of
land.

146} Nuisance 279 €4

279 Nuisance
2791 Private Nuisances
2791(A) Nature of Injury, and Liability The-
refor
279k4 k. Nature and Extent of Injury or
Danger. Most Cited Cases

Not every interference with a plaintiff's use and
enjoyment of land will support a cause of action for
nuisance; to succeed on a nuisance claim, a plaintiff
must establish an unreasonable and substantial inter-
ference with his or her use and enjoyment of his or her
property, such that the injury is of such a character as
to diminish materially the value of the property as a
dwelling and seriously interfere with the ordinary
comfort and enjoyment of it. '

147] Water Law 405 €~1128

405 Water Law
- 4051V Groundwater: Subterranean and Percolat-
ing Waters
405k1125 Pollution
405k 1128 k. Absolute Liability. Most Cited

Cases
Water Law 405 £—1129

405 Water Law _
4051V Groundwater:; Subterranean and Percolat-
ing Waters
405k1125 Pollution

405k1129 k. Negligence. Most Cited Cases

Property owners whose potable wells were not
contaminated as a result of leak in underground gaso-
line tank could not recover damages in negligence or
strict liability for diminution in value of real property,
in action against owner gas station that contained the
underground tank, absent a showing of more than a
possibility of future contamination or mere an-
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noyance.
[48] Damages 115 €215

115 Damages
115111 Grounds and Subjects of Compensatory
Damages
11S11I(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
11511(A)! In General
115k1S k. Nature and Theory of Com-
pensation. Most Cited Cases

Compensatory damages awards attempt to make'
the plaintiff whole again by monetary compensation.

[49] Damages 115 €=2108

115 Damages
115VI Measure of Damages
115VI(B) Injuries to Property
115k107 Injuries to Real Property
115k108 k. In General. Most Cited
Cases

7

Although determining damages for loss of use
and enjoyment of real property must be flexible and
based on the factual circumstances of each case, such
damages must also be capable generally of reasonable
measurement, rather than purely speculative. '

[50] Damages 115 €~108

115 Damages
115VI Measure of Damages
115VI(B) Injuries to Property
115k107 Injuries to Real Property
115k108 k. In General. Most Cited
Cases

Although an interest in property may be com-
posed of a bundle of rights and is thus not determinate,
plaintiffs may not generally receive damages for loss
of use and enjoyment of real property exceeding the
pre-injury fair market value of the property.

151] Damages 115 €15

115 Damages

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.



- A.3d ----, 2013 WL 673738 (Md.)
(Cite as: 2013 WL 673738 (Md.))

115111 Grounds and Subjects of Compensatory
Damages
11S1II(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
L1SITI(A)] In General
115k15 k. Nature and Theory of Com-
pensation. Most Cited Cases

Even though compensatory damages are intended
to make the plaintiff whole, they are not intended to
grant to the plaintiff a windfall as a result of the de-
fendant's tortious conduct; thus, an award for com-
pensatory damages must be anchored to a rational
basis on which to ensure that the awards are not
merely speculative.

[52] Damages 115 €138

115 Damages
11SVII Amount Awarded

115VII(C) Injuries to Property
1 ISki38 k. Real Property. Most Cited Cases

Evidence 157 €=2571(7)

157 Evidence
157X11 Opinion Evidence
157X1I(F) Effect of Opinion Evidence
157k569 Testimony of Experts
157kS571 Nature of Subject
157kS71(7) k. Value. Most Cited
Cases :

Evidence was sufficient to support $250,000
award of damages for loss of use and enjoyment of
real property, in against gas station owner arising from
underground spill of gasoline containing contaminants
detected in property owners' potable wells; fair market
value of owner's unimpaired property was, as deter-
mined by appraisal expert, $370,000, property owner
testified that, because her water made her skin itchy
and had an odor that burned her nostrils, she showered
at an alternate location, avoided consumption of her
well water, and changed her gardening habits, that she
could no longer maintain koi fish in her pond, and that
her cooking pots and bathtub began to stain.

53] Damages 115 €138

115 Damages
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" 115V Amount Awarded N

115VI(C) Injuries to Property
115k138 k. Real Property. Most Cited Cases

Evidence 157 €2571(7)

157 Evidence
157XI11 Opinion Evidence
157X1I(F) Effect of Opinion Evidence
157k569 Testimony of Experts
157k571 Nature of Subject ‘
157k571(7) k. Value. Most_Cited
Cases

Evidence was sufficient to support $700,000
award of damages for loss of use and enjoyment of
real property, in against gas station owner arising from
underground spill of gasoline containing contaminants’
detected in property owners' potable wells; appraisal
expert testified that unimpaired, pre-leak value of
property was $730,000, and property owners testified
that as a result of the gasoline leak, they used bottled
water, stopped using their pool, stopped doing yard-
work, showered outside for a time, and suffered from
noise and odors relating to remediation activities.

|54] Damages 115 €138

115 Damages
115Vl Amount Awarded

115VII(C) Injuries to Property
115k 138 k. Real Property. Most Cited Cases

Award to business owner of $1.6 million for
damages for loss of use and enjoyment of real property
was impermissibly speculative, in action against gas
station owner arising from underground spill of gaso-
line containing contaminants detected in business
owner's potable wells, since there was no showing of
the unimpaired, pre-leak market value of owner's
business, a nail salon; although owner testified as to
loss of business and expense of providing bottled
water to customers, no rational basis could be deter-
mined for damages award without evidence of
pre-leak value of business.

155] Evidence 157 €5°555.6(10)

157 Evidence
157XI1 Opinion Evidence
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157X11(D) Examination of Experts
157k5535 Basis of Opinion
157k555.6 Value

157k555.6(10) k. Comparable Sales .

or Values. Most Cited Cases

Expert testimony of real estate appraiser regard-
ing diminution of value of real property was not
supported by sufficiently reliable methodology, as
required to be admissible in property owners' action
against gas station owner arising from underground
spill of gasoline containing contaminants detected in
property owners' potable wells, since appraiser did not
rely on comparable sales data without providing a
reasonable justification explaining the unsuitability or
unreliability of the comparable sales data in thé area.
Md.Rule 5-702.

156] Appeal and Error 30 €970(2)

30 Appeal and Error
30XVI Review
30X VI(H) Discretion of Lower Court
- 30k970 Reception of Evidence
30k970(2) k. Rulings on Admissibility
of Evidence in General. Most Cited Cases

. Evidence 157 €546

157 Evidence
> 157X1 Opinion Evidence
157X1I(C) Competency of Experts
157k546 k. Determination of Question of
Competency. Most Cited Cases

The admissibility of expert testimony is a matter
largely within the discretion of the trial court and its
action will seldom constitute ground for reversal on
appeal unless clearly erroneous.

1571 Damages 115 €=188(2)

115 Damages
1151X Evidence
115k183 Weight and Sufficiency
115k 188 Loss of or Damage to Property
115k188(2) k. Value of Property. Most
Cited Cases

Expert testimony is ordinarily required to support
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an award of damages for diminution in property value
resulting from environmental contamination.

158] Evidence 157 €9555.2

157 Evidence
157XI11 Opinion Evidence
157X11(D) Examination of Experts
157k555 Basis of Opinion .
157k555.2 k. Necessity and Sufficiency.
Most Cited Cases

Evidence 157 €-2555.4(2)

157 Evidence
157X11 Opinion Evidence
157X1I(D) Examination of Experts
157k555 Basis of Opinion
157k555.4 Sources of Data
+ 157k555.4(2) k. Speculation, Guess,
or Conjecture. Most Cited Cases

Simply because a witness has been tendered and
qualified as an expert in a particular occupation or
profession, it does not follow that the expert may
render an unbridled opinion which does not otherwise
comport with the rule governing admissibility of ex- ..
pert testimony; rather, an expert's opinion must be
grounded in sufficient facts, such that it constitutes
more than mere speculation or conjecture, and reflect
the use of reliable principles and methodology in
support of the expert's conclusions. Md.Rule 52702,

Circuit Court for Baltimore County, Case #
03—-C-07-003809.

BELL, CJ., HARRELL, BATTAGLIA, GREENE,
BARBERA, McDONALD and ELDRIDGE, JOHN
C. (Retired, Specially Assigned), JJ.

HARRELL, J.

*1 On 17 February 2006, Appellant, Exxon Mobil
Corporation (“Exxon™), reported a leak of approx-
imately 26,000 gallons of gasoline from the under-
ground tanks at its fueling station located in Jackson-
ville, Maryland. ™ The seemingly cursed Jackson-
ville community, the unfortunate site of multiple gas-
oline leaks over the years, see, e.g., Exxon Corp. v.
Yarema, 69 Md.App. 124, 516 _A.2d 990 (1987)
(noting that in the early 1980s, three gasoline stations
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located along Jarrettsville Pike in Jacksonville expe-
rienced underground gasoline tank leaks), is reliant
largely on private wells, rather than municipal supply
sources, for its potable water. Thus, following the
2006 release into the underground aquifer serving
certain of those wells, 466 residents and business
proprietors of Jacksonville (hereinafter referred to
collectively as “Appellees”) filed the present suit
against Exxon for asserted damages stemming from
the contamination of their water supply, other conse-
quential effects, and alleged misrepresentations by
Exxon. The result was a jury award of $496,210,570
in compensatory damages and $1,045,550,000 in
punitive damages for Appellees. Exxon appealed both
~ the compensatory and the punitive damages awards as

to all recovering plaintiffs, which were based on
claims sounding in fraud, emotional distress for fear of
contracting cancer, medical monitoring, emotional
distress for fear of loss of property value, diminution
in value of real property, and loss of use and enjoy-
ment of real property.

FACTS AND PROCEDURAL HISTORY
Exxon. purchased the property located at 14258
Jarrettsville Pike in Phoenix, Maryland, in 1981 for
the construction of a new gasoline fueling station (““the
Jacksonville Exxon”). Exxon was granted initially a
construction permit in 1981. It applied for an exten-
sion of the life of the ‘construction permit in 1983.
. Upon its application for extension, however, the Bal-
.timore County Health Department expressed its for-
mal opposition due to pre-existing contamination of
the underground water supply stemming from prior
leaks in the surrounding area. As a result, the Balti-
more County Office of Permits and Licenses denied
Exxon's request.

Exxon appealed the denial to the Baltimore
County Board of Appeals. At a 24 August 1983
hearing before the Board, an environmental engi-
neering specialist for Exxon, Frederick M. Anderson,
testified regarding, among other things, the ongoing
remediation efforts for the three prior spills in the
community. During his testimony, Anderson de-
scribed the containment prevention features of the
proposed underground fuel storage system at the new
station, stating that Exxon was “planning to really take
some extraordinary measures” in constructing the
underground storage system. Specifically, he asserted
that Exxon planned to construct secondary contain-
ment measures at the Jacksonville Exxon. station,
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including (1) fiberglass tanks and fiberglass lines; (2)
sloped concrete troughs under the product lines run-
ning from the dispensers back to the tank field; (3) a
polymer-coated polyester lining under the entire tank
field; and (4) an observation well that would extend
nearly to the bottom of the tank field. In response to
concerns regarding potential repeated contamination
in the wake of the prior gasoline leaks, Anderson
opined that the proposed Jacksonville design ensured
that the station would not be a source of contamina-
tion. He also conceded, however, that “[a]nything is
possible.” The Board granted to Exxon the construc-
tion permit on 20 October 1983.

*2 During the construction process, Exxom
elected to depart from the containment design plans
described by Anderson.™2 Rather than installing the
tank field liner and single-walled tanks, Exxon in-
stalled instead newly-available, double-walled, fiber-
glass Buffhide tanks, fabric-lined product lines, and a
plastic overliner. The Jacksonville Exxon station
opened for business on or about 1 November 1984,
The station was retrofitted with  additional protective
features in 1992, made in response to enactment of
amendments in 1990 to the federal Clean Air Act. 22
Evidence was submitted at trial suggesting that, during
the retrofitting construction, the plastic overliner
containment system was destroyed and was not re-
paired subsequently. Nevertheless, the Jacksonville
Exxon station was operated for.its owner by Storto

‘Enterprises, Inc. without a harmful incident for over

FN
twenty years. ™2

On 13 January 2006, an employee from Crompco
Corporation, an Exxon contractor, drilled unkno-
wingly, while performing maintenance on the “super
unleaded grade” containment sump, a hole in the un-
derground fiberglass “regular grade” gasoline feed
line leading from one of the gasoline storage tanks to
the pumps.™ This hole, approximately 3/16 inch in
diameter, was detected duly by an electronic leak
detection system,™ which signaled an alarm inside
the station and at the central monitoring service, Gil-.
barco Veeder—Root,M indicating a catastrophic line
failure ™ The leak detection system shut down au-
tomatically the regular unleaded gasoline product line.
Contractors from Alger Electric, Inc. (“Alger”) were
sent to the Jacksonville Exxon station to investigate
the cause of the alarm. They concluded (incorrectly)
that no actual leak existed. Rather, the technicians
concluded that the alarm resulted from a problem with

[

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.



- A.3d -, 2013 WL 673738 (Md.)
(Cite as: 2013 WL 673738 (Md.))

a submersible pump motor. After replacing the motor,
the Alger technicians recalibrated the leak detection
system (incorrectly), such that the alarm system could
no longer detect the actual leak when the fuel system
was reactivated.

As a result of this confluence of events, the leak
continued uninterrupted without activating the alarm
system. Andrea Loiero, the station operator, noticed
inventory discrepancies following the incident on
January 13. Loeiro testified that, although she realized
in January that she had an inventory problem, she did
not know that the daily inventory variances resulted
from a leak. On 16 February 2006, Loeiro reported the
discrepancies in her gasoline inventory to Exxon em-
ployee Russ Bowen, at which time the fuel system was
shut down and the station closed. A sign posted on the
property stated, “Please excuse our appearance, we are
-.working to serve you better. Fueling facilities are
- temporarily closed for upgrade.” ™2 Following a

manual precision line test, which the regular gasoline
line failed on February 17, Exxon reported the gaso-
line release to the Maryland Department of the Envi-
ronment (“MDE”), informing it of both the leak and
the lost product amount. By then, over 26,000 gallons
of gasoline were released into the underground envi-
ronment by the Jacksonville Exxon station.

*3 After notifying the MDE of the leak, Exxon
-held multiple public meetings in the Jacksonville
community to inform residents of the situation, be-
ginning with a previously-scheduled meeting of the
Greater Jacksonville Neighborhood Association on
February 21. The presentations, conducted by both
Exxon and MDE officials, included information re-
garding the projected migration of the gasoline plume
within the underground aquifer. Specifically, Exxon
and the MDE predicted that, because of the hydroge-
ology of the area, the contamination would remain
concentrated within a half-mile radius along a line
running northeast and southwest from the station,
which they termed the “strike line.” ®™¢ Baltimore
County notified individuals residing or operating
businesses within a half-mile radius of the station of
the leak. The MDE maintained a website on which it
posted information regarding the remediation efforts
and all well test results. Some residents outside of the
area predicted initially to be contaminated, however,
ultimately suffered water contamination,

The MDE is responsible for supervising Exxon's
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remediation efforts, pursuant to a Consent Decree
entered in September 2008 ¥ The MDE will deter-
mine when Exxon has completed its remediation ob-
ligations under the Consent Decree. During the re-
mediation process, the. MDE directed Exxon's inves-
tigation of the severity and scope of the leak, as well as-
in drilling and sampling - monitoring and recovery
wells. Exxon also submitted weekly site status reports
to the MDE. Exxon has installed over 225 monitoring
and recovery wells in the Jacksonville area, and, as of
the time of trial, spent over $46 million on remedia-
tion.

Additionally, in accordance with the MDE's di-
rectives, Exxon provided written updates to residents.
and government officials regarding the progress of the
remediation efforts, including the amount of gasoline
recovered. In March and April of 2006, Exxon dis-
tributed estimates of how much gasoline had been
recovered to Jacksonville residents. After discovering
an error in the recovery calculations, Exxon advised
residents of the error in April 2006, and submitted
corrected estimates to the MDE on 29 June 2006.
Exxon and its contractors provided residents with test
results from their individual potable wells (where
applicable), along with information regarding the
drinking water guidelines promulgated by the MDE,
and installed POET systems ™2 w here it and the
MDE deemed necessary. Exxon also delivered vo-
luntarily, for a limited period of time, bottled water to
those residents whose wells were being ordered tested
by the MDE.

Appellees filed suit initially in the Circuit Court
for Baltimore County on 5 April 2007 B apainst a
number of defendants ™ for negligence, strict lia-
bility for an abnormally dangerous activity, private
nuisance, trespass to land, and fraudulent conceal-
ment. Appellees sought compensatory damages for
diminution in value and loss of use and enjoyment of
real property, emotional distress for fear of loss of
property value, medical monitoring, emotional dis-
tress for fear of contracting cancer, and punitive
damages. Understandably, the case endured a lengthy
procedural travail. Appellees filed a total of nine
complaints, with the ultimate Eighth Amended Com-
plaint filed on 12 March 2010.2% Prior to trial, Exxon
filed multiple motions for summary judgment,™¢ but
ultimately, nearly all of Apglellees' claims for damages
were permitted to be tried 2
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*4 At trial, which lasted from 3 January 2011 to
17 June 2011, Appellees maintained that Exxon per-
petuated an ongoing fraud designed to deceive both
public authorities and members of the community,
beginning in 1983 with the construction of the con-
tainment system and continuing through the remedia-
tion efforts following the discovery of the leak. In
support of their allegations, Appellees presented evi-
dence regarding six specific instances of alleged
fraud: ™2 (1) Anderson's 1983 testimony before the
Board of Appeals (construction fraud); ™2 (2) failure
to inform the MDE that the 1992 retrofitting of the
station, pursuant to the Clean Air Act, would involve
destruction of the overliner (1992 permit fraud); (3)
. the posting of a misleading sign outside of the Jack-
sonville Exxon following the discovery of the leak
(sign fraud); (4) a 2001 statement by Exxon to the
MDE representing that the underground piping at the
Jacksonville Exxon was double-walled piping, when
actually it was single-walled piping (2001
double-walled piping fraud); ™2 (5) inaccuracies in
remediation reports regarding the quantity of leaked
“product recovered and the alleged flow of the leak
(remediation fraud); and (6) deception of the MDE

. during the remediation process. ™

Additionally, Appellees sought emotional distress
damages for fear of contracting cancer, as well as
relief in-the form of medical monitoring costs, stem-
ming from their alleged actual or future exposure to
gasoline constituents, particularly benzene, ™% a
known human carcinogen, and methyl tertiary-butyl
ether (“MTBE”),™% a metabolite of which is for-
maldehyde.™* Although not classified as known
human carcinogens, MTBE and formaldehyde are
known to have mutagenic properties. ™ Monitoring
performed by Exxon in accordance with the MDE's
requirements revealed benzene contamination in only
ten wells."™ Because few potable wells contained
detectable concentrations of benzene, and therefore
few Appellees could support their claims for fear of
contracting cancer or a need for medical monitoring
on the basis of benzene exposure, Appellees' primary
contention at trial was that any MTBE contamination
detected in any Appellee's well was sufficient to
support that Appellee's fear of cancer and medical
monitoring claims. Specifically, Appellees contended,
through their expert witnesses, that there is “no safe
level” of MTBE, and that any exposure to MTBE
increases an individual's risk of cancer and is therefore
sufficient to support a claim for fear of contracting
cancer and medical monitoring. Of Appellees' potable
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wells, only eight recorded detections of MTBE above
the MDE action level of twenty parts per billion
(“ppb”) for MTBE in drinking water. ™2

On Appellees' claims for emotional distress for
fear of contracting cancer and medical monitoring, the
trial court instructed the jury as follows:

To recover for fear of disease, a Plaintiff need not
offer definitive proof of actual exposure to the dis-
ease-causing agent where such proof is unavailable;
it is sufficient in such a situation if the Plaintiff
proves that the Defendant created circumstances
making the Plaintiff's exposure a reasonable prob-
ability. The evidence is sufficient to establish a
reasonable probability if it produces in your minds a
belief that an outcome is more likely true than not
true.

*S A Plaintiff's entitlement to damages for fear of
disease must be confined to injury suffered during
the Plaintiff's legitimate window of mental anxiety.
The window of anxiety begins when the Plaintiff
first learns of the potential exposure to [sic] dis-
ease-causing agent and ends when satisfactory in-
formation becomes available that puts to rest the
fear of disease.

* k ok

Furthermore, a Plaintiff must show that all claimed
emotional distresses are objectively ascertainable
through evidence of physical manifestations. Phys-
ical manifestations of emotional distress may in-
clude, but are not limited to, any of the following:
Depression, inability to work or perform routine
household chores, loss of appetite, insomnia,
nightmares, loss of weight, extreme nervousness
and irritability.

EEEE
The Plaintiffs seek a form of relief called medical
monitoring. Medical monitoring is a form of relief
that represents the cost of periodic medical tests or
examinations, to a reasonable degree of medical
certainty, that are necessary to monitor a Plaintiff's
health and to facilitate early diagnosis and treatment
of a disease caused by exposure to a chemical. To
-qualify for medical monitoring damages, a Plaintiff
must prove by a preponderance of the evidence:
Relative to the gengral population, the Plaintiff has
been exposed to MTBE, benzene, toluene, or other
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gasoline constituents; MTBE, benzene, or toluene
are disease-causing agents; the exposure was caused
by the 2006 Jacksonville Exxon release of gasoline
into the environment; the exposure created a sig-
nificant increase of risk for contracting a serious
disease when compared to the general nonexposed
population; diagnostic or early detection tests exist
for this increased risk of a serious disease and is
reasonably beneficial in the treatment of serious
disease; this testing would be prescribed by a qual-
ified physician in accordance with contemporary
scientific principles and would not be prescribed to
the general population absent this exposure.

In support of their claims for fear of contracting
cancer, and over the objection of Exxon's counsel,
many Appellees testified regarding their opinions that
they, members of their families, or their pets con-
tracted disease as a result of the gasoline leak. At trial,
however, no Appellee “assert{ed] a claim for sickness
or death of any person or animal.” The trial court
instructed the jury that no claim could be asserted
unless Appellees “offered appropriate expert testi-
mony linking those illnesses or deaths to the level of
exposure to gasoline,.including any constituent that
has caused sickness or death and to any person or
animal.”

In addition, Appellees sought compensatory
damages for diminution in value and past loss of use
and enjoyment of real property = as a remedy for
their claims of nuisance, trespass, negligence, and
strict liability for an abnormally dangerous activi-
ty.222 Some Appellees sought additional recovery for
emotional distress for fear of loss of property value.
Appellees testified that they were reluctant to use
portions of their properties, needed to purchase bottled
drinking water, and were disturbed generally by the
lights, noise, and smells produced by remediation
activities, which reduced their enjoyment of their
properties. Further, in support of their diminution in
value allegations, Appellees introduced Dr. John
Kilpatrick as an expert witness, who testified that each
of the residential Appellees' properties had sustained a
sixty percent diminution in value as of the day the leak
was discovered. % Exxon countered with its expert
witness, Richard Roddewig, who testified that, based
on post-leak sales in the Jacksonville community,
some properties had not sustained any diminution in
value, while others sustained diminution up to 35% of
their pre-leak value.
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*6 At the close of ‘trial, Judge Dugan granted
Exxon's Motion for Judgment on Plaintiffs' Claims for
Punitive Damages based on allegations of evil motive,
ill will, or intent to injure, determining that Appellees’
only viable basis for seeking recovery of punitive
damages was fraud. Thus, the case went to the jury on
causes of action for negligence, strict liability, tres-
pass, nuisance, and fraud. 2 The jury returned ver-
dicts for 466 plaintiffs on all causes of action on 28
June 2011, amounting to a total compensatory dam-
ages award of $496,210,570. Following presentation
of evidence on the issue of punitive damages, the jury-
returned an award for punitive damages totaling
$1,045,550,000.

Exxon filed motions for judgment notwithstand-
ing the verdict and for a new trial and/or remittitur,
which were denied on 19 July 2011. On 18 August
2011, Exxon noted timely an appeal to the Court of
Special Appeals. 22 Before the intermediate appellate
court could decide the appeal, Appellees filed a peti-
tion for writ of certiorari in this Court on 24 February
2012. Exxon opposed Appellees' petition, arguing that
it was better for the case to proceed first through the
Court of Special Appeals. We granted Appellees’
petition for certiorari on 9 May 2012, 426 Md. 427. 44
A.3d 421 (2012), to consider the following issues, 22

rephrased and consolidated for brevity: B

(1) Does Maryland recognize third party reliance in
a fraud action? '

(2) Was there sufficient evidence to support the
jury's fraud awards?

(3) Where a Plaintiff alleges multiple instances of
fraud, must the jury verdict sheet allocate compen-
satory damages among the various instances of
fraud?

(4) Was the punitive damages award excessive?

"(5) Was there sufficient evidence to support the
jury's award of emotional distress damages for fear
of cancer?

(6) Does Maryland récognize a claim for medical
monitoring?
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(7) Were the jury's property damages duplicative,
excessive, and speculative?

(8) Is the release of a contaminant into an aquifer

sufficient to establish trespass to land regardless of -

the level of detected contamination in an individual
" Plaintiff's well?

ANALYSIS
I. Sufficiency of Evidence for Fraud Verdict and Pu-
nitive Damages

Exxon challenges on multiple grounds the jury's
fraud verdicts and resultant punitive damages awards.
First, Exxon seeks to undermine the legal sufficiency
of the jury's finding of fraud, contending that Appel-
lees did not prove detrimental reliance as to any of the
six alleged categories of alleged fraudulent conduct.
Second, Exxon argues that'the jury verdict sheets were
faulty in that they failed to allocate compensatory and
punitive damages among the separate categories of
alleged fraud, such that an assumed finding of .insuf-
ficiency by this Court on some, but not all, of the fraud
claims mandates nonetheless a new trial. Third, Exxon
contends that by failing to require Appellees to define
what they meant by “remediation fraud” prior to the
commencement of trial, the trial court permitted Ap-
pellees to shift their theory of liability during trial in
violation of Exxon's due process rights. Lastly, Exxon
asseverates that the punitive damages awards are
constitutionally excessive. Because we conclude that
. Appellees' evidence in support of their fraud claims
was legally insufficient, we need not decide Exxon's

other contentions.

*7 [1][2][3][4] In reviewing a trial court's denial
* of a motion for judgment notwithstanding a verdict for
fraud, we must determine whether “there is any evi-
dence adduced, however slight ... from which rea-
sonable jurors, applying the appropriate standard of
proof, could find in favor of the plaintiff on the claims
presented.” Hoffman v. Stamper, 385 Md. 1, 16, 867
A.2d 276, 285 (2005); see also Darcars v. Borzym,
379 Md. 249, 270, 841 A.2d 828, 840 (2004) (noting
that a court “must account for and consider the ap-
propriate burden of persuasion in deciding whether to
allow the jury to decide an issue™). We review the trial
court's decision to “determine whether it was legally
correct, while viewing the evidence and the reasonable
inferences to be drawn from it in the light most fa-
vorable to the non-moving party.” Scapa Dryer Fa-
brics, Inc. v. Saville, 418 Md. 496, 503, 17 A.3d 159,
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163 (2011) (internal citations omitted). We will re-
verse the denial of a motion for judgment notwith-
standing the verdict “only if the facts and circums-
tances permit but a single- inference as relates to the
appellate issue presented.” Jones v. State, 425 Md. 1.
31,38 A.3d 333, 350 (2012) (citing Scapa, 418 Md. at
503, 16 A.3d at 163). Thus, because fraud must be
proven by clear and convincing evidence, Hoffman,
385 Md. at 16, 867 A.2d at 285 (citing V£ Corp. v.
Wrexham Aviation, 350 Md. 693, 704, 715 A.2d 188,
193 (1998)), reversal of the trial court's denial of the
motion for judgment notwithstanding the verdict is
only appropriate when, looking at the evidence in the
light most favorable to Appellees, we determine that
Appellees did not meet their burden of establishing
fraud by clear and convincing evidence.

A. Third Party Reliance

[5] At trial, Appellees alleged on Exxon's part a
continuous course of fraudulent conduct continuing
over approximately thirty years, based on six specific
instances. Exxon challenges the legal sufficiency of
the jury's verdict as to three of those instances—the
1983 construction fraud, 1992 permit fraud, and 2001
double-walled piping fraud—on the grounds that the
jury relied improperly on a theory of third party re-
liance, which Exxon contends is not recognized under
Maryland law. We determine that Appellees' theory of

_ third party reliance fails to satisfy the requirement that

Appellees demonstrate personal reliance, and thus,
because they presented no competent evidence on this
missing element, their proof is legally insufficient.
Therefore, we reverse the judgment as to fraud.

[6] To establish fraud, a plaintiff must prove by
clear and convincing eviderice that “(1) the defendant
made a false representation to the plaintiff, (2) the
falsity of the representation was either known to the
defendant or the representation was made with reck-
less indifference to its truth, (3) the misrepresentation
was made for the purpose of defrauding the plaintiff,
(4) the plaintiff relied on the misrepresentation and
had the right to rely on it, and (5) the plaintiff suffered
compensable injury as a result of the misrepresenta-
tion.” Hoffman, 385 Md. at 28. 867 A.2d at 292. Ex-
xon takes issue with the trial court's jury instructions
on reliance, which read, in relevant part, that, in order
to recover damages for fraud, Plaintiffs need only
prove that Exxon “intended the Plaintiffs or Baltimore
County or the State of Maryland would act in reliance
on [its false] statements” and that “the Plaintiff or.
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Baltimore County or the State of Maryland did justi-
fiably rely on the representations of the Defendant.”
(Emphasis added).

*8 [7] Ordinarily, a plaintiff seeking recovery for
fraud must prove that “the defendant ... made a false
representation fo the person defrauded. ” Gourdine v.
Crews, 405 Md. 722, 759, 955 A.2d 769, 791 (2011)
(citations omitted) (emphasis in original). Here, there
is no dispute that (1) Exxon did not direct any of these
three allegedly fraudulent representations to any of the
Appellees; and (2) none of the Appellees relied per-
sonally on the three allegedly fraudulent misrepre-
sentations. None of the Appellees contend that they
were present at the 1983 meeting of the Baltimore
County Board.of Appeals at which Anderson testified,
knew about.the 1992 permit application, or saw, prior
to the leak, the 2001 MDE document representing that
the Exxon station employed double-walled piping. In
the absence of personal reliance, however, Appellees
assert an attenuated third-party reliance theory under
which they claim that they need not show any evi-
dence of actual, personal reliance in order to establish
fraud. Rather, they claim, a cause of action for fraud
may be successful under a theory of third-party re-
liance by demonstrating that Exxon made intention-
ally or recklessly a false statement to public officials
(Baltimore County or the State of Maryland), which
the public officials then relied on to the ultimate de-
triment of the Appellees—rather like fraud on the
people's government constitutes fraud on the people.
Exxon, by contrast, contends that Maryland law re-
quires that “a plaintiff prove he had knowledge of, and
relied upon, a misrepresentation” on a direct and
personal basis.

In some circumstances, an individual may recover
for fraud even when the allegedly fraudulent statement
at issue was not made to him or her directly. See, e.g,
Diamond Point Plaza Ltd. P'ship v. Wells Fargo Bank,
N.A., 400 Md. 718, 741-42. 929 A.2d 932, 946 (2007)
(“Liability {for. fraud] is not defeated by the fact that
Diamond Point's representations [in a commercial
document] were not made directly to Wells Fargo.”);
Rhee v. Highland Development Corp., 182 Md.App.
516, 539-40, 958 A.2d 385, 389-90 (2008) (permit-
ting a subsequent purchaser of real estate to proceed
against the original seller for his or her alleged frau-
dulent concealment, even though the misrepresenta-
tion was not made directly to the subsequent pur-
chaser); Restatement (Second) of Torts § 531 (“One
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who makes a fraudulent misrepresentation is subject
to liability to the persons or class of persons whom he
intends or has reason to expect to act or to refrain from
action in reliance upon the misrepresentation ...”). But
see Gourdine, 405 Md. at 759-60, 955 A.2d at 791-92
(declining to sustain a cause of action for fraud to a
third party in part because the third party was not a
party to the alleged misrepresentation). -

Despite the instances where recovery for fraud
has been sanctioned where the allegedly fraudulent
statement was not made directly to the plaintiff, we
have not permitted recovery without a demonstration
that the plaintiff relied, either directly or indirectly, on
the relevant misrepresentation. For example, in Di-
amond Point Plaza, the defendant, Diamond Point,
made a fraudulent misrepresentation to two lenders,.
Pinnacle and PaineWebber, “for the purpose of in-
ducing Pinnacle and PaineWebber to extend a loan,
aware that PaineWebber likely would sell the loan in
the secondary market.” 400 Md. at 741, 929 A.2d at
946. Wells Fargo bought the loan in the secondary
market. Thus, we reasoned-that Diamond Point had
“reason to expect that the loan documents, including
[the fraudulent misrepresentation], would be pre-
sented to, would be considered by, and would influ-
ence the decision of prospective buyers in the sec-
ondary market.” /d._at 74142, 929 A.2d at 946.
Therefore, not only did Pinnacle and PaineWebber,
the parties to whom the actual misrepresentation was
made, rely, but so too did Wells Fargo, the third party
buyer in the secondary market. /d. Although Diamond
Point's representations were not made directly to
Wells Fargo, Wells Fargo, as the third party, estab-
lished reliance and resultant harm.

*9 [8] Appellees contend that, because we have
permitted previously recovery where the allegedly
fraudulent statement was not made directly to the
plaintiff, recovery by Appellees for the statements
made to Baltimore County and the MDE is justified in
the present case. Reliance by Baltimore County or the
State of Maryland is simply not enough, however B33
Appellees, like Wells Fargo in Diamond Point, must
also have relied personally, either directly or indi-
rectly, on the allegedly false representations. Here,-
however, Appellees do not provide any evidence that
they relied B\ersonally on Exxon's allegedly fraudulent
statements,™¢ nor do they provide any persuasive
legal authority sufficient to support their contention-

that proof of reliance is excused. Cf. Philip Morris
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Inc. v. Angeletti, 358 Md. 689, 752 n. 29, 752 A.2d
200, 234 n. 29 (2000) (denying class certification for a
claim of fraud in part because reliance on a misre-
presentation by a plaintiff, on an individual basis, is
essential to a civil claim of fraud). Maryland law does

.not permit a third party to recover damages for fraud

purely on the basis of a false statement made to a

" governmental entity.

Appellees argue that such an interpretation, in
effect, immunizes corporate deceit to governmental
officials. We disagree. Government is capable and
empowered generally to take action in such instances

to protect its interests and those of the public. Other

parties meeting the elements of fraud may proceed
properly on such an action if they so choose. Appel-
lees, however, purely by virtue of being residents in
the area, without more, cannot maintain an action for.
fraud based on false statements for which they have
admitted no direct, indirect, or personal reliance.
Thus, to the extent the jury verdict was dependent on
the 1983 construction fraud, the 1992 permit fraud,
and the 2001 double-walled piping fraud claims, it is
unsupported.

B. Sign Fraud and Remediation Fraud

Exxon argues that Appellees failed to prove by
clear and convincing evidence the remaining three
instances of alleged fraud: (1) sign fraud; (2) remedi-
ation fraud; and (3) remediation fraud in allegedly
misleading affirmatively the MDE. Specifically, Ex-
xon contends that, of the approximately 125 Appellees
who testified that they saw the misleading sign, most
did not provide any testimony lending itself to estab-
lishment of any detrimental reliance or change in their
water consumption habits. Additionally, although 459
Appellees received awards for remediation fraud ei-
ther personally or on the basis of the MDE's reliance,
Exxon argues that at least 300 of these Appellees did
not offer any testimony mentioning the alleged re-
mediation fraud in the first instance, no Appellee
proved detrimental reliance, and Appellees provided
insufficient evidence to demonstrate that the MDE
relied on any false statements.

1. Sign Fraud
[9] Exxon contends that the sign fraud verdicts
should be reversed. One-hundred, eighty-six Appel-
lees recovered damages for sign fraud, stemming from
the placement of the “misleading” sign outside of the
Jacksonville Exxon station from 17 February until 21 .
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February 2006. Exxon claims that of the 186 reco-
vering Appellees, most either provided no testimony
regarding seeing the sign in the first instance or “of-
fered no evidence of detrimental reliance or continued
using their well water even after they discovered the
sign was inaccurate.” Moreover, Exxon argues, those
demonstrating reliance did not offer any evidence of
resulting injury or damage.

*10 As noted above, a false statement by a de-
fendant does not alone provide a sufficient basis to
support a cause of action for fraud. Rather, the plain-
tiff must prove by clear and convincing evidence that
he or she relied on the allegedly fraudulent statement
to his or her detriment. See Hoffman, 385 Md. at 28,
867 A.2d at 292. Here, Appellees' failure to demon-
strate detrimental reliance is fatal to their claims. As
Exxon notes, very few Appellees testified that they
continued to use their well water after seeing the sign-
because they presumed the sign was correct, that they
altered their water consumption following the dis-
covery that the sign was misleading, or that they
would have altered immediately their water con-
sumption had the content of the sign been accurate at
its installation. For example, many Appellees who
asserted that they saw the sign did not begin using
bottled water or install POET systems until well after
the leak was publicized and the sign removed, there-
fore negating any claim that their continued con-
sumption of potentially contaminated water resulted
from the sign's inaccuracy. Thus, even though 186
Appellees saw the sign, very few demonstrated re-
liance. ™™

Of those Appellees that claimed to have relied on
the misleading sign, none established that he or she
suffered injury or damages as a result of his or her
reliance. Appellees testifying as to reliance either did
not have demonstrable contamination of their wells
stemming from the Jacksonville Exxon leak until
months after Appellees learned about the leak, or
never had a positive well test for contamination. Thus,
no Appellee proved by clear and convincing evidence
any resulting injury from consuming contaminated
water during the five-day period during which the sign
was displayed. As a result, Appellees failed to estab-
lish a cause of action for fraud based on the posting of
the “misleading” sign. The sign fraud verdicts as to all
Appellees are therefore reversed.

2. Remediation Fraud
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[10] Exxon urges this Court to reverse the fraud
verdicts for the 459 Appellees who recovered for
remediation fraud, claiming that they failed to prove
fraud by clear and convincing evidence. Exxon chal-
lenges additionally the remediation fraud verdicts
based on the reliance by the MDE on Exxon's re-
mediation expertise. Lastly, Exxon complains that
even the concept of remediation fraud is a violation of
Exxon's-due process rights, claiming that Appellees'
theory of remediation fraud remained undefined and
ever-shifting throughout the course of the trial.

The concept of remediation fraud appears to en-
compass various subtheories premised mainly on
actions taken by Exxon during the remediation
process. Appellees point to a number of Exxon's re-
presentations, including recovery estimates of gaso-
line proclaimed by Exxon, which later proved to be
incorrect and were amended by a subsequent recovery
estimate; statements made by Exxon officials pre-
dicting that the contamination would migrate, and thus
be contained generally, to a “strike line” within a
half-mile radius of the station, which was proved
incorrect later; representations concerning the safety
of the state action level for MTBE contamination;
Exxon's decision to deliver or discontinue the delivery
of bottled water; and, the decision of where to drill
monitoring wells and sample for contamination.

*11 We need not consider whether the amorphous
.concept of remediation fraud violated Exxon's due
process rights. Upon our review of Appellees' testi-
mony, % we conclude that the Appellees' claims for
remediation fraud suffer from various deficiencies of
proof. Specifically, some Appellees never established
that the source of their impressions related to the re-
mediation efforts was a représentation made by Exxon

Mobil,®22 nor glat any statement allegedly relied
EN40

upon was false,~ let alone intentionally so. Others

relied on opinions or predictions regarding where the
contamination would flow in the aquifer to form the
basis for their fraud claims,™ which is an insuffi-
cient basis for fraud. See, e.g., Babb v. Bolvard, 194

Md. 603, 609, 72 A.2d 13, 16 (1950) (noting that, to

form the basis for fraud, the statement “must be a

statement of an alleged existing fact or facts, and not
merely of some future or contingent event, or an ex-
pression of opinion as to the subject of the statement”
(quoting Boulden v. Stilwell, 100 Md. 543, 551, 60 A.
609, 610 (1905))). Most claims, however, suffered in
particular from an insufficient showing of detrimental
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reliance.

A mere false statement is insufficient to establish
fraud. Even for those Appellees who could demon-
strate the falsity of a statement, no Appellee proved by
clear and convincing evidence detrimental reliance.
Most Appellees did not demonstrate any change in
behavior resulting from any of the allegedly false
statements T —for example, few changed (or did not
change, as applicable) their water consumption habits
in response to the assumedly false statements or in
response to their discovery of the assumed falsity of

* the gasoline recovery estimates. Moreover, many

Appellees disclaimed expressly reliance on Exxon's
statements, testifying that they knew immediately of
the gasoline release or thou_%ht Exxon was understat-
ing the severity of the leak. ™= Additionally, many of
the Appellees who recovered for remediation fraud
never experienced a positive well test for contamina-
tion, thereby undercutting conclusively any contention
that false representations regarding recovery esti-
mates, predicted migration of contaminants, necessity
for bottled water, safety of MTBE, and locations of
monitoring wells caused any harm. ™ Further, most
Appellees offered no evidence that their period of
alleged reliance on Exxon's representations caused
any damage,M and some did not switch to bottled
water after discovering contamination in their water
supply B¢ Bare contamination of a well or brief
consumption of water containing contaminants at or
below the MDE and EPA action levels is not, without
more, sufficient to support detrimental reliance.

Additionally, Appellees attempt to anchor a claim
for remediation fraud based on Exxon's alleged de-
ception of the MDE. Even assuming such a claim by
Appellees is permissible under Maryland law, no
representative of the MDE testified that Exxon misled
intentionally the MDE, or that the MDE relied on
Exxon's assertions. Any claim that Appellees relied on
Exxon's representations to the MDE fails necessarily
for the same reasons that Appellees' personal remedi-
ation fraud claims fail on this record. Appellees failed

to prove any intentionally misleading statement, by

clear and convincing evidence, that resulted in detri-
mental reliance.

*12 Appellees' proof, rather than proving fraud,
demonstrates a general dissatisfaction with Exxon's
remediation efforts. The shortcomings in Exxon's
remediation efforts (and reporting) simply do not rise
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to the level of fraud, however. Not only was the deci-
sion of where and when to test or install monitoring
wells directed by the MDE, but many of the allegedly
fraudulent statements made by Exxon were statements
of opinion and prediction reflecting the available
knowledge at the time. Appellees attempt to paint
Exxon as attempting intentionally to deceive Jack-
sonville residents at every turn with a callous disre-
gard for their health and safety, yet provide little but
speculation as to Exxon's actual knowledge during the
remediation process. Certainly, Exxon could have
done a better job communicating with residents of the
Jacksonville area, reduced errors, and described more
clearly the investigatory process. That Exxon's efforts
‘were imperfect, however, does not rise to fraud. Ap-
:pellees did not prove by clear and convincing evidence
that they relied justifiably, and to their detriment, on
statements made with the intention to mislead by
Exxon. In the absence of such proof, we reverse the
jury's verdict for all Appellees as to the two asserted

types of remediation fraud. \

[11] Because we reverse the verdicts as to each of
the alleged instances of fraud submitted to the jury, the
award to Appellees of punitive damages must be re-
versed as well. Punitive damages may be awarded
only if a plaintiff proves at trial malice, ill will, or
intent to injure. See, e.g., Ellerin v. Fairfax Savings,
F.SB., 337 Md. 216, 228-29. 652 A2d 1117,
1122-23 (1995) (noting that Maryland law restricts
recovery of punitive damages to situations where the
defendant acted wrongfully intentionally);
Owens—Illingis Inc. v. Zenobia, 325 Md. 420, 460, 601
A.2d 633, 652 (1992) (noting that punitive damages
may be awarded only where “the plaintiff has estab-
lished that the defendant's conduct was characterized
by evil motive, intent to injure, ill will, or fraud, /e,
‘actual malice’ ). At the close of trial, Judge Dugan
granted Exxon's Motion for Judgment on Plaintiffs'
Claims for Punitive Damages based on Allegations of
Evil Motive, [1l Will, or Intent to Injure. Appellees did
not appeal that aspect of the court's decision. Because
no basis for recovering punitive damages remains, we
reverse the jury's award of punitive damages.

I1. Emotional Distress Damages for Fear of Con-
' tracting Cancer
Exxon argues primarily that, because Appellees
established neither the existence of present disease nor
that they were more likely than not to contract cancer
as a result-of the 2006 Jacksonville Exxon leak, it was
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entitled to judgment as a matter of law on Appellees'
emotional distress claims premised on fear of con-
tracting cancer. In the alternative, Exxon contends
that, because recovery for fear of cancer requires-a
showing of past or present exposure and objective,
reasonable fear, the instructions submitted to the jury:
were erroneous, entitling it to a new trial. Lastly,
Exxon argues that the trial court committed reversible
error by permitting Appellees to testify regarding their
opinions that they, members of their families, or their
pets contracted various disorders as a result of the
gasoline leak, in the absence of expert testimony suf-
ficient to demonstrate causation. Thus, there are three
central issues for our consideration: (1) whether
Maryland permits recovery for emotional distress due
to fear of contracting cancer; (2) if such recovery is
permitted, what are the elements required to be estab-
lished to permit recovery; and (3) whether the evi-
dence in this record, viewed in a light most favorable
to Appellees, is legally sufficient to justify recovery of
emotional distress damages due to fear of contracting
cancer.

*13 We review the trial court's grant or denial of a
motion for judgment notwithstanding the verdict to
determine whether it was legally correct. Scapa
Dryer Fabrics, Inc._v. Saville, 418 Md. 496, 503, 16
A.3d 159, 163 (2011) (quoting Scapa Dryer Fabrics,
Inc. v. Saville, 190 Md.App. 331, 343,988 A.2d 1059

1065 (2010)). In so doing, we must “resolve all con-

flicts in the evidence in favor of the plaintiff and must
assume the truth of all evidence and infererices as may
naturally and legitimately be deduced therefrom
which tend to support the plaintiff's right to recover.”.
Smith v, Bernfeld 226 Md. 400, 406, 174 A.2d 53, 55
(1961). If there is any competent evidence, “however
slight, from which a rational mind could infer a fact in
issue,” then denial of a motion for judgment notwith-
standing the verdict is appropriate. Impala Platinum
v. Impala Sales, 283 Md. 296. 328, 389 A.2d 887,
905-06 (1978). Thus, if there is any evidence legally
sufficient to generate a jury question, we must affirm
the denial of a motion for judgment notwithstanding
the verdict. Jones v. State, 425 Md. 1, 30-31, 38 A.3d

333,350(2012).

[12][13] The decision whether to grant a motion
for a new trial is “within the sound discretion of the
trial court.” Buck v. Cam's Broadloom Rugs, Inc., 328

" Md. 51, 56, 612 A.2d 1294, 1296 (1992) (quoting

Brinand v. Denzik, 226 Md. 287. 292. 173 A.2d 203,
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206 (1961)). Thus, the trial court's denial of a motion
for a new trial and/or remittitur will be reversed only
upon a showing that the trial court abused its discre-
tion in failing to order a new trial. Merritt v. State, 367
Md. 17,28, 785 A.2d 756, 763 (2001).

A. The Law Relating to Emotional Distress Damages
for Fear of a Latent Disease

[14]]15] In Maryland, recovery of damages for
emotional distress must arise out of tortious conduct.
Hamilton v. Ford Motor Credit Co., 66 Md.App. 46,
63, 502 A.2d 1057, 1066 (1986) (“Recovery may be
had in a tort action for emotional distress arising out of
negligent conduct. In such case, the emotional distress
is an element of damage, not an independent tort.”),
The seminal case is Green v. T.A. Shoemaker &
Co."™* where we adopted a rule allowing recovery
for mental distress if physical injury resulted from the
. commission of a tort, regardless of impact. 111 Md,
69, 77-78. 73 A. 688, 691 (1909). After noting that
mental distress alone cannot be an independent cause
of action -and that recovery cannot be obtained for
mental distress without “physical impact,” we ex-
pressed concern that emotional distress may be
feigned easily. /d,_at 77-79, 73 A. at 691-92. Al-
though no fool-proof method to measure such suffer-
ing was imagined, we held that demonstrable emo-
tional distress due to a physical impact would provide
a “sufficient guarantee of genuineness that would
otherwise be absent in a claim for mental distress
alone.” Vance v. Vance, 286 Md. 490, 498, 408 A.2d
728, 732 (1979) (discussing Green ). Thus, as long as
the emotional distress due to the tortious conduct is
manifested objectively, the emotional distress is
deemed genuine and compensable even though the
tortious conduct did not cause bodily harm. Bevnon v.

. Montgomery Cablevision Ltd. P'ship, 351 Md. 460,

50607, 718 A.2d 1161, 1184-85 (1998). 8 A
physical injury may operate, however, “as the
yardstick by which a tort victim's emotional harm may
be measured,” and serves as an “objective determina-
tion [that] provides reasonable assurance that the
claim is not spurious.” /d._at 507, 718 A.2d at 1184
(quoting Belcher v. T Rowe Price Found, 329 Md.
709, 735, 621 A.2d 872, 885 (1993)); see also Belch-
er, 329 Md. at 735, 745-46. 621 A.2d at 885, 890
(holding that a plaintiff may recover under the
Worker's Compensation Act for Post Traumatic Stress
Disorder sustained after a three-ton beam crashed
through her office and landed several feet from her
work desk, even in the absence of physical injury, as
her mental distress was manifested through ample
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objective evidence).

*14 With these concerns and principles in mind,
the central issues to address in the present case are,
first, whether recovery for emotional distress based on
fear of contracting cancer that arose from a defen-
dant's tortious act is permissible in Maryland; ™2 and,
if so, under what circumstances may a plaintiff re-
cover for fear of cancer.

[16] We hold that, to recover emotional distress
damages for fear of contracting a latent disease, a
plaintiff must show that (1) he or she was exposed
actually to a toxic substance due to the defendant's -
tortious conduct; (2) which led him or her to fear
objectively and reasonably that he or she would con-
tract a disease; and (3) as a result of the objective and
reasonable fear, he or she manifested a physical i mJury
capable of objective determination.

1. A Reasonable and Objective Fear of Disease

Faya v. Almaraz, 329 Md. 435, 620 A.2d 327
(1993), 0 3 case involving a claim for emotional
distress damages based on a fear of contracting the
human immunodeficiency virus (HIV), determines the.
appropriate standard in this case. To constitute a
“reasonable” fear, we held that the defendant's con-
duct must create circumstances that would cause a
reasonable person to fear contracting HIV. /d_at
447-48, 620 A.2d at 333. Requiring the plaintiffs to
prove actual transmission of the virus, we concluded,
“would unfairly punish them for lacking the requisite
information” to prove transmission at the time of their
discovery, which produced their fears. /d_at 455, 620
A.2d at 336-37. The plaintiffs' actual exposure to the’
risk of contracting the virus (as the disease vector was
understood at that time), however, was undis-
puted. /d at439-41, 620 A.2d at 329.

Because the Faya plaintiffs tested negative for
HIV over one year after their surgeries, we held that
their continued fear of contracting the virus after the
negative test was unreasonable as a matter of law. /d.
at 455-56 & n. 9, 620 A.2d at 337 & n. 9. The plain-
tiffs therefore recovered for their mental distress only
within a reasonable window of time: the time period
between learning of the surgeon's HIV-positive status
and their subsequent negative blood test. /d_at 459,
620 A.2d at 337. In triangulating this window of time,
we concluded that the time period for which the
plaintiffs could recover was approximately six months
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because evidence at the time showed that there was a
. 95% certainty that an individual will test positive for
HIV, if at all, within six months after exposure. /d
The plaintiffs’ fear within that particular time period,
based on actual exposure to the virus by means of their
surgeon's HIV-positive status, created an objectively
reasonable fear of contracting HIV. I/d Faya thus
demonstrates that there may be a reasonable “win-
dow,” or measure, of time for which to recover for fear
of future disease. Beydnd that window of time, the
likelihood of contracting future disease becomes so
remote that the fear of future disease becomes objec-
tively unreasonable.

*15 Exxon contends that the more stringent
“reasonably certain” or “reasonably probable” stan-
dards to recover damages for fear of contracting future
disease are applicable. See Pierce v. Johns—Manville
Sales Corp., 296 Md. 656, 66667, 464 A.2d 1020,
102627 (1983) (in a case decided before Faya, the
Court adopted a reasonably certain (“greater than 50%
chance”) standard in holding that the plaintiff's cause
of action for developing lung cancer as a result of
asbestosis accrued when the presence of cancer was
reasonably discovered in the cancer diagnosis, and not
when he was diagnosed with asbestosis). See also
Lohrmann v. Pitusburgh Corning Corp., 782 F.2d
1156, 1160 (4th Cir.1986) (interpreting Maryland law
prior to Faya and holding that “recovery of damages
based on future consequences of an injury” requires a
reasonably probable standard, where the plaintiffs
sought recovery for sustaining risks to cancer after
being exposed to asbestos, and the district court ex-
cluded cancer testimony on the issue of damages).
Lohrmann and Pierce, however, dealt with recovery
of damages based on future consequences of an injury,
namely, recovery for disease that may (or may not)
develop in the future. By contrast, damages for fear of
cancer are limited to recovery for present, particula-
rized emotional distress based on an objective, rea-
sonable fear as a matter of law. See Wetherill v. Univ.
of Chicago, 565 F.Supp. 1553, 1559 (N.D.111.1983)
(where a federal district court rejected the “reasonably

certain” standard for recovery of feared disease be- -

cause “such a stringent requirement would distort
traditional notions of proximate cause. That concept's
touchstone—reasonable foreseeability of the claimed
injury [emotional distress]—merely demands a rea-
sonable fear, not a high degree of likelihood, that the
feared contingency be likely to occur.”).
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While cancer caused by chemical carcinogens
and the transmission of HIV are clearly distinct vec-
tors of different diseases, a fear of contracting any
disease has several common principles as a matter of
law. Faya provides a template for analogous cases
involving fear of future disease: namely, that reco-
vering emotional distress damages for fear of future
disease requires a rational basis, based on objective
circumstances, that the disease may occur because of
actual exposure caused by a defendant's tortious
conduct. These principles are supported by our
precedent. See Smith v. Borello, 370 Md. 227, 24748,
804 A.2d 1151, 1163 (2002) (a pregnant woman who
suffers personal injury and the loss of the fetus due to a
defendant's tortious conduct may recover for any
demonstrable psychic injury, rather than sorrow, that
arose as a result of losing the fetus, including depres-
sion, anguish, and distress); Beynon 351 Md. at
50708, 718 A.2d at 1184-85 (where an automobile
crash caused the decedent plaintiff's fatal injuries,
“[d]Jamages for ‘pre-impact fright’ are recoverable
when the decedent experiences it during the ‘legiti-
mate window of mental anxiety,” “ which was the time
period between the decedent's realization that he was
in “imminent” danger and his subsequent death
(quoting Faya, 329 Md. at 459, 620 A.2d at 338-39))).
See Buck v. Brady, 110 Md. 568, 572-73, 73 A. 277,
279 (1909) (a plaintiff was permitted properly to tes-
tify about her continuing fear of developing rabies
after having been bitten by a rabid dog, even though
she did not have the disease currently and had received
immediate preventive treatment for the disease).

*16 Our sister jurisdictions that permit recovery
for fear of contracting cancer developed an array of
guidance by which a plaintiff may recover damages
for fear of contracting cancer; however, most juris-
dictions require a form of objectively reasonable fear.
See, e.g., Atkins v. Ferro Corp., 534 F.Supp.2d 662,
667 (M.D.La.2008) (where plaintiffs presented no
evidence that they were exposed actually to harmful
levels of hydrochloric acid, their fear was not suffi-
ciently reasonable as a matter of law); /n re Methyl
Tertiary Butyl FEther Prods. Liab. Litig, No.
1:00-1898, 2008 U.S. Dist. LEXIS 50255, at *20
(S.D.N.Y. July 1, 2008) (expert could not testify re-
liably that plaintiffs had reasonable fear of cancer
because he did not analyze levels of plaintiffs' expo-
sure to MTBE); Salazar v. American Sterilizer Co., S
P.3d 357, 369 (Colo.App.2000) (expert medical tes-
timony that plaintiff's fear of cancer was reasonable
because of the length of her exposure and because
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ethylene oxide is a known carcinogen provided a
reasonable basis for admitting evidence regarding
plaintiff's fear of cancer); Devlin v. Johns—Manville
Corp., 202 N.J.Super. 556, 495 A.2d 495
(N.J.Super.Ct.Law.Div.1985). 75!

These jurisdictions differ, however, on how a
- plaintiff must prove his or her objectively reasonable
fear. While expressing concerns similar to those we
voiced in Vance and Green regarding the difficulty of
proving genuine fear and consequent mental anguish,
see supra, most jurisdictions require actual exposure.
See, e.g., Meyer v. Lockformer Co., No. 02-C-2672,
2005 U.S. Dist. LEXIS 15844, at *12 (N.D.IIl. Aug. 2,
2005) (no facts supported plaintiff's allegation of
actual exposure to industrial solvent trichloroethylene
(TCE)); Reynolds v. Highland Manor, Inc., 24
Kan.App.2d 859. 954 P.2d 11 (Kan.Ct.App.1998)
(examining several states' different requirements for
exposure in fear of HIV claims and noting that Kansas
requires actual exposure). Many jurisdictions also
require that the fear be genuine and a foreseeable
result of the defendant's tortious conduct. See Bennett
v. _Mallinckrodt, Inc., 698 S W.2d 854, 867
(Mo.Ct.App.1985) (in a case involving a denial of
recovery for “cancerphobia,” the court emphasized
that such fear must have been foreseeable reasonably
by the defendant); Ferrara v. Galluchio, 5 N.Y.2d 16,
176 N.Y.S.2d 996, 152 N.E.2d 249, 252 (N.Y.1958)
(explaining that, for recovery for fear of cancer, “[i]t is
- entirely possible to allow recovery only upon satis-
- factory evidence ..., or to look for some guarantee of
genuineness in the circumstances of the case™).

Our assessment of these cases leads us to con-
clude that a plaintiff must have a rational basis to
recover for fear of cancer. Therefore, recovery for fear
of disease is allowed if the plaintiff proves he or she
was exposed actually to a toxic substance, which
created an objective, reasonable fear that the plaintiff
will contract an identified disease. Mere exposure to a
toxic substance is insufficient; rather, the circums-
tances of actual exposure to a toxic substance must
lead a reasonable person in the plaintiff's position to
believe that contracting a disease is a real consequence
of the defendant's tortious conduct.

. 2. Demonstrable Physical Injury is Required

*17 [17]1[18] Jurisdictions considering the ques-
tion are divided on whether a plaintiff must sustain
additionally a physical injury to recover for fear of
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cancer. In Maryland, however, a plaintiff may recover
damages for emotional distress “if a physical injury
resulted from the commission of the tort, regardless of
impact.” Hoffman, 385 Md. at 34, 867 A.2d at 295
{emphasis in original). See Green, 111 Md. at 77, 73
A. at 691 (determining that recovery for mental dis-
tress damages should be permitted “when it is-shown
that a material physical injury has resulted from fright
caused by a wrongful act, and especially, as in this
case, from a constant repetition of wrongful acts, in
their nature calculated to cause constant alarm and
terror” (emphasis in original)). For example, in Green,
we approved the admission of evidence showing the
plaintiff's nervous condition, even though there was
no physical impact with or corporal injury to her
person. /d. A defendant's tortious conduct does not
have to produce necessarily a physical impact for a
plaintiff to recover emotional distress damages. A
plaintiff must prove, however, a “clearly apparent and
substantial physical injury” in one of four ways: (1) an
external condition; or (2) symptoms of a resulting
pathological; (3) physiological; or (4) mental state.
Bowman v. Williams, 164 Md. 397, 404, 165 A, 182,
184 (1933) (emphasis added).™2 See also H & R
Block, Inc. v, Testerman, 275 Md. 36,48, 338 A.2d 48,
55__(1975), abrogated on other grounds by
Owens—lllinois, Inc. v. Zenobia, 325 Md. 420, 601
A2d 633 (1992) (“The cases have adhered to the
Bowman rule ... in requiring that there be clearly ap-
parent and substantial physical injury, to guard against
t