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II.

STATEMENT OF ISSUES ON APPEAL

Did the trial court err in denyi'ng Richland County’s directed
verdict and JNOV motions where the record contains no

‘evidence to support a finding of gross negligence based upon

the conduct of Johnnie Taylor?

Did the trial court err in' denying Richland County ‘the
opportunity to offer evidence that Keith Montgomery lied about
the charges for which he had been detained at the Alvin S.
Glenn Detention Center even after Montgomery had opened the’
door by voluntarily providi_’.ng' false testimony on that issue on
re-direct examination? = ¢ . o



STATEMENT OF THE CASE

This is ani appeal from a gross negligence action brought by the Respondent
Keith Montgornery against the Appellant Richland County pursuanvt to;the South
" Carolina Tort Claims Act S.C. Code Ann § 15-78-10, et seq. )

On March 26, 2013 Montgomery was a prisoner housed at the Alvin S
Glenn Detention Center located in Columb1a, South Carolina. On that date
Montgomery was part of a work detail tasked With‘ lo.ading lawnmowers onto a
flat-bed trailer that was hitched to a ., County-owned pick-up truck. The
lawnmowers were being taken from 'a" storage shed that had two steel doors hinged
on the side that opened outvslard. While the doors to the storage shed were open
and with Montgomery and twoother prisoners working in or around the shed, the
supervising officer, Johnnie T aylor, entered the pick-up truck and began backing
the trailer. During the course of that action, the trailer came into contact with one
of the open doors to the storage shed near where Montgornery was standing. The
storage.shed door then struck Montgo‘:mery in the back. (R.I' 94-96). He was not
struck directly by the pick—upktruck or ‘the trailer. Montgomery testified that before
- Taylor got 1nto the truck he was speaking ona walkie talkie. (R. 154) But there
* 1S no ev1dence that Taylor was still on the walk1e talkie when he began

maneuvering the pick-up truck and trailer.



In his Complaint, Montgomery alleged causes of action for gross neglvi‘gence,'

“deliberate indifference,” and negligent infliction of emotional distress. (R. 7-16).

After the é’ompletion' of discovery, the case was called to trial on April 4, 2018,

- before Circuit Court Judge'Aiison Renee Lee and a j'ury.A In his casé—in-chief, |

Montgomery only presented his own testimony. At the close of his case-in-chief,
Richland County mioved for a directed verdict as to all causes of action. The trial
court granted the directed verdict as to “deliberate indifference” and negligent

infliction of emotional distress claims, but it denied a directed verdict on the gross

negligence claim. (R. 202—203).' The directed vefdict motion was renewed and

again denied at the close of all evidence. ’>(R.. 247-249). The jury ultimately
returned a general verdict in Montgomery’s favor in the amount of $48,000.00 in
actual damages. (R. 6).

Richland County filed post-trial motions including a motion for judgment

riotwithstanding'the verdict (JNOV), a motion for a new trial absolute, and a _

motion for new trial nisi remittitur. (R. 26-29). Those motions were denied by
order filed April 17, 2018. (R. 1-4).

Richfan_d County subsequently filed a timely appeal to this Court. |



STANDARD OF REVIEW

When reviewing the trral court's rulrng on a motion for a drrected verdrct or
JNOV, the Sduth ‘Carolina appellate courts appt}t the same standard as the trial
court by viewing the ev1dence and all reasonable inferences in the light most
favorable to the nt)nmov‘ing party Elam V. South Carolzna Department of
Transportatlon 361 S C.9,602S. E 2d 772 782 (2004)

An 1ssue of gross neglrgence is ordmarrly ‘a mlxed questron of law and
fact.” Clyburn v. Sumter County SchOOZ District No. ]7,‘317 S.C. 50, 451 S.E.2d
885, 887 (1994). In revi‘ewingi'mi}(ed'q-uestions of law -and fact, where the
evidence supports but one reasonable inferenee, the question becomes a matter of
law for the court. Id. at 887-888. o o

“Evidentiary rulings are within the sound diseretion df the trial‘court,‘ and
.such rulings will not be reversed absent an abuse of discretion or the commission
of legal error that prejudices the defendant.” State v. Garnér, 389 SC 61, 697
S E.2d 615 617 (Ct. App 2010) “An\ abUse of discretion Oeeurs when the ruling
is based on an error of law or- a factual eonclus1on that 1s w1thout ev1dent1ary
support Fields v. Regional Medical Cem‘er Orangeburg, 363 S C. 19 609 S.E.2d

506, 509 (2005).



* ARGUMENTS

L The trial court erred in denying Ril‘chland Cou'nty’s directed verdict and
JNOV motions where the record contains no evidence to support a
finding ,Of gross negligence basgd upon the conduct of Johnnie Taylor.

: Tﬁe Appe;llant Riéhlahd Cbunfy asserted in the trial court that it is entitled to
a'direqtéd verdict and JNOV because thé Respond'en.t Keith Montgomery failed to-
present evid‘enée to reasoﬁably }sﬁpport a ﬁr_ldinév'thét Johnnie Tasllor acted with
gross negiigence when he allegedly backqd a trailer into 'a. shed door which in turn
struck anvdl inj.ured Montgomery. The trial court denied those motions on the
limited basis that “[t]h,efe was evidence 10 suppbﬁ the ‘jury’s verdict in fa\‘./or of
Plaintiff on the causes [sic] of action.” (R. 1). |
| . The only cause ,O:f acﬁonl s_ubmitted to the Ajury was one for gross negligence
brought.pursuant to thé South. C-ér‘olinva Tort Clail;qs Act. AThe‘ trial ‘court aﬁd the
parties agreed that, in accordar;ce with Section- 15—78—60(25),‘the County is not
liable for ordinary negligen'c‘e,‘ and as a result, Montgomery was réquired to prove
gross negligenﬁe by Johnnie Taylor in order to prevail. Under South Carolina 1aw,‘
“[g]rst negligence is ~thé intrent.iOnal,_ conséidus fa'i'lure to do somethihg Whiéh it is
incumbent upén one to do or the d-oin‘gof a £hing i‘ntentii(v)hally‘thé‘lf one .ougﬁt not
: to do.” Clybu;fn v. Sumter Co’u‘n‘ly School District No. 17,317 S.C. 50,451 S.E.2d

8'8"5,‘ 887 (1994). “Negligence is the failure-to exercise due care, while gross



négligence is the failure to exercise slight}care.” Id. “Where a person is so
indifférent t(_) the consequenCe‘s of his conducf 'as' not to give slight ca:re'to v‘vhatAhe
ié doing,. he iAs guilty of gross‘ n.e-glig'ence.”_ Staul;:efs v. City of Fo_lly-Beacih, 331
S.C. 192, 500 S.E.2d 160, 167 .(Ct. App. 1998). - “Gross negligence involves a

b

conscious failure to exercise.‘due care.” Id. “Gross negligence ordiﬁarjly is a
mixed quest.ionvof law and fact.:" 'Clyburn, 451 S.Y.E.V2da>1t 887. ‘“When; the éViden‘ce
supports but one reasonable inferénce, howevef, .the question becomeé a ﬁafter of
law for the court.” /d. at 887-888. |

Admittedly, if Athé stgndérd‘o‘f liability at trial_ had been ordinary negligence,
the evidence pfesenfed vmi’gh’tv :yie'ld-;_movfe than one inferencé as to whether Tayior
failed t’é exercise due care. Hjow'e“\‘/er, that was not the standard. There was simply
no evidenqe tQ. support the allegation that Taylor’s acts or omissions rose to the
lbevel of an intentional'and consciéustfa‘ilure or that hé failed to ékercise slight care..
Asa fesult, the Co{mty was'entitl.e-d toa directe’dv vefdict and JNOV S

The onlvy testimohy in Montgomery’s case-in-chief regarding the incident
was provided by Montgomery himself. He never preseﬁted testimony from Taylor
or from the other twé lprisb'ners Who wve.re wbrking with him. M'ontgomery‘
testiﬁéd tthatAthe prisoﬁers wéré,requiréd to ’load- ‘lawnnﬂiowe’rs from a stdrége shed
onto a‘ﬂat-bed trailer th»afv-vas hitched to a pick-up-truck driven by Taylor. No

photogréphs of the storage shed were admitted into évidence, but the description of



'the shed (or as Montgomery calls it, storage'bin”').'shows that' it:had:two's,teel, =
) doors hrnged on the 31des The two steel doors opened llke barn doors or tractor—'
B trailer,doors do —they ope:ned'outWard’,, on_e on _e_ach .slde :of the _shed; 1 (l\{ '1‘65);
| Montgomery test1ﬁed that thesteel dOOrs :Qvgre open. 'The: accident Occurred whlle _

Taylor was in the pi‘ck-up truCk ‘b‘acking th’e.tra'iler Which struck one ofﬁthe' doors- '

" near where Montgomery was standrng, and the swmgmg door then struck

'Montgomery in the back (R 94 96) Montgomery test1ﬁed that before Taylor got
into the truck he was speakmg on a walkle talk1e (R 154) There is no ev1dence
that TaylorwasstrIL on the walk‘le—.tal’kle when he »began maneuve'_rm'gthe truck and
. trailer.'_’ Montgomery also‘;te_’sltilﬁed thyat once Taylor started'lmovihg*the truck _
' Montgomery Was: notlooking‘f at Taylo'r.but lrather wa‘s“flooking:toward the rlght.’t"
(R .153—1}5:4).‘ Asa result, Montgomery was unableyto describe' whfatTaylor' was ,.
 physically doin;g" invthev'pi‘cik—ub;“truck‘ whenhe maneuye—red‘the trailer into the
. storage shed doOrT'i . |
In fact, Montgomery' ne,_ver; testiﬁed'j—to any act or om:i:s.sion that-_Taylor
'Icommitted'with theveXcebtiongtﬁhatvhe‘l contactedthe -opendoor ofthe storage- shed
with the trailer.-, There 1s no:‘eyidence o‘ff excesslye -speed:’ nor "any aggravating- -
,circum.stances. ‘.Th'.e‘ Atrailer d1dnot str1ke .Montgorhery or the other prlsoners{ .’

There is no‘.evidence v_that Taylor violated any statutory' law in his ope_ration of the -



pick-up truck and trailer. There is likeWisé no evidence thaf Taylor violatedAany
County or Detention Center po‘l_icy".

In denying the d.irg:cted verdict motion, the trial judge explained that Taylor
“['iS] on his Walkie-talkie, he’s ’gettir.lé in‘ the céf and he’s moving without
observing, looking and paying attentiOn.’f (R. ‘20:2).“ The ;tfial judge étated that
Taylor wasA“preocculpied dding something 'eise” and “that could rise to the level of
gross negligence.” (R. 20'2).< Tha£ rﬁling’ was in error as a ma&ef of lawl for several
reasons. |

First, the evidence in the r’e'c'ord‘describes at most ordinary negligence. No
reasonable inference can be ‘made frqm the evid‘e.r-_lvc'e that Taylor was gross‘l'y
negligent. There is no evidence‘«lthat hé in_tentional‘l»y and consciously drove the
trailer against thé door of the stéfage shed. There is no evidence that he failed to
exercise slight care and‘ was recvklessl.y indifferent to the consequences of his
conduct. If this verdict is allo'v(/ed_ to s£ahd, there will be no discernible distinction
under 'South Carolina law betwe,ep ordinary négligence and gross negligence.

Second, t_l;e féctﬁal recofd does not support the trial court’s ruliﬁg. Theré is
no evidenc,é that Taylor cbntinued to speékon his walkie-tall;ie the he entered his
truck and began man.e.u‘vering‘ the trailer. No witnggs testified that they observed
him speaking on the wélkié‘-t_allkie"w’hile' driving. ', .Moreover,‘ there is no evidence

that Taylor was distracted or not looking or not paying attention as he backed the



trailer. -Tha‘t was pUre'spec:ul_ati'on-;by thetr1al jud‘get In fact, no witness testifrecl
about Taylor’s actiorl_s ihthe"trhcl{'or‘.whlle ‘}.backirlg the trailer: T’he 'rhere fact, that 7‘ '
he rhadea;rhilstake and cohtactecl:ohe_'of:‘the'cloo_rs of the storage shed with the.
trailer does hOt give rise to ah- ihfe.rzerlce th\at he was hot paSI-ing attention.--,'ahd': :
certamly does not glve rlse to vah mference that he was reckless and consc1ously
indifferent. See Snow V. Czty ofColumbza 305 S.C. 544 409 S. E.2d 797 803 (Ct |
prp 1991) (“No 1nference of negllgence arises from the merte fact of 1njury”) At
most, the ey1dehce shohvs carelessness', \t‘hat 1‘s, ordrnary neghgence, for wh1ch the
County may hot be held li,able.ondegr_th«e lfOn Clairjnsj:Act. |
Third, eveh 1f 'faylor was sti’lllspeal{ihg on the $Walkle§talkie. while backirtg .

_the‘traile:r,.fw-hic_h is pure s‘pecolati‘o:‘n, that wouldnot support:a finding of gross ,
_ neg‘ligence. There'}is no stétutor§f lawnor anyCounty or D.eter.ltioin Centerv policy
’that prohibits speal‘(ingv on; a walk1e-talk1e o_r.a two-way 'ra'd.io lor a cell hhohe while )
operating. a rhotor':vehicl,e.f‘A\cvcor‘clingl‘y,. the usfe”o‘_f SLich a clevice _While drivihg 1s
not ille'gal,..n_or does such. cohdtlcf""eo;hsti‘tute‘the;faliklure_‘,.to exercise'sllght care that
is required to stlpport a frnd.ing of,‘gro’ss r’re"g‘li‘gehc’e.' |

| In fact courts m other _]urlSdIC'[lOnS have cohclucled that "‘s'p'eakin:g 'on ‘a' cell

'phone while dr1v1ng, where not statutor1ly prohlbrted is not sufﬁc1ent to support a

finding . of gross neghgence For example in Thompson V. Cooper 290 P.3d 393

(Alaska 2012), theyAlaska Sup’re’me Cou‘rt‘i explalnecl that‘ “Alaska law: does not




prohibit talking on a cell phone while driving. We have never ruled that using a
cell phone while driving, alone amounts to reckless indifference and we decline to
do so here.” 290 P 2d at 402 Similarly, in Fuller v. Finley Resources Inc., 176
F.Supp. 3d 1263 (D N. M 2016) the federal district court ruled that the conduct ofa
driver who caused an acc1dent by failing to yield r_ight of way while -usin_g a cell
phone, which was legal in New Me.xi'co,. “does‘ not rise to a willful, wanton,
malicious or reckless level.” l76 F:Supp.3d at 1268.. The court noted that ’“v[t]here
is no evidence that [the,driver]l-wa‘s speeding or driving"erratically or recklessly at
 the time of the accident.” /d. AThe }court.‘ surveyed the pertinent case law nationally
and noted that ca,ses where a driv‘er was speaking of a cell phone, but otherwise
was not driving recklessly or dangerously,’ did not support an award of punitive
damages or, in effect, did not give rise to gross negligence or a similar standard of
recklessness.. 1'7‘6 'll:‘.Supp.Bd at 1267. See also Southard v. Belanger 966
F. Supp 3d 727 (W D Ky 2013) (“a leged misconduct of driving while using a
hands- free cell phone in violation of” company policy . does not match the level
- of culpability in the cases where punitive damages were available”).

In - sum, the factual scenario .described_ 'by Keith -Montgomery‘ in his
testimony supports only one- 'reasonable;inferen}ce '— that Johnnie. Taylor was at
}most careless invhis’ maneuv,ering of the;trai‘ler and in allowing the trailer to come

into contact with the door of storage shed. Taylor did not strike or run over

10 -



Montgomery Qf any 'of the workers; he ac,c’ideptal‘ly’backed the .trai.ier into the shed
door. Likewise, thc;‘e ié no e;/ic{énce that .Ta{ylor was distracted or hbt paying
attention, and that cannot be inferred from the evidence presehted. The faétual
scenario, may support a finding Qf‘ érdinary negliééribe, buf it jusf simply does not :
support a ﬁhdiﬁg of gfoss negligence. ‘The trial ji_Jdge érred in Submitting' this
claim to the | jury based upon the scantv and néﬁ;supporting evidence .pr,esent'ed.
Clearly, the County is enti'tlled"tb}a'.d'irect'ed' Ve'rdi4ct and JNOV _on' the gross

negligence claim.

II.  The trial court erred in denying Richland County the opportunity to
offer evidence that Keith Montgomery lied about the charges for which
he had been detained at the Alvin S. Glenn Detention Center even after
Montgomery had opened the door by .voluntarily pr0v1dlng false
testlmony on that issue on re- dlrect exammatlon »
During the cross-examination, counsel for the County elicited testimony

from Keith Montgomery that he had numerous other detentions at the Alvin S.

Glenn Detention Center. The pur'pbse of such testimony was to show his bias or

prejudice against the County and Detention Center and his motive to misrepresent

the facts of his claim.. The factual credibility of Montgomery’s account and
legitimacy of his_'claimed injuries were very much at issue, and the County sought
to show that Montgomery would have a reason to seek retribution against the

Detention Center and its staff by bringing a faISe or exaggerated legal claim.

11



Counsel for the County was careful not to elicit anyteétimony as to the offenses
that led to those eight other detentlons Importantly, the ev1dence about the other
.detentlons was. presented w1thout any ObJeCtIOIl from Montgomery (R 179 182).
Thereafter, on re-direct examma_tlon, Montgomery’s own counsel elicited
the following testimony:
Q. * Mr. Montgomery, I know on this detainer sheet the
- majority of them are just for a few hours is that
r1ght‘7 :

A. Yes, ma’am.

Q.  Okay. So there was nothing that was actually as a
felony?

- "A.  No, ma’am.

- .Q. Okay. It was just "‘family court. matters, the
majority? '

| A. Yes.

Q. Okay. And you were able to take care of those
' matters? : :

A.  Yes, ma’am. ‘
Q. And you'were'releaSe‘d?
A, Yes, ma"ani. :
(R. 183). Thus, Montgomery, through ’questions posed by his own counsel, then ‘
opened the do-or and testified .that he was not detained for any felonies‘, which is

demonstrably false and dishonest. Thereafter, counsel for the County, on re-cross.

12



examination, attempted to show.’ that the denial of felony arresté was dishonest, as
- was the testimony that the _majo.rityuof detentio'nsmi)vere ‘;family court'matters.”.
Following an objection and'bench conference, tne County was not permitted to -
demonstrate _that ,Montgomery’s testimony was false and dishonest, which
obviously would have been compeliing 'given that MontgomeiSI’s credibi_lity wasa
critical issue. (R. 187-197). Thereaftei,:in adjudication, of the County’a motion for
new trial absolute on this _issue'., the trial court cited Rule 609, SCRE, and ruled that
~ “[w]hat was not permissible Waa -to"discu‘ss the specific charges because the’
admis'siion of those :charges did not comp'ort with the kules of Evidence relating to
impeachment.” (R. 2). | H
The trial court abused its discretion and committed ‘re\tersible error in
denying_ the County-the}oppoi*tunity'_to 'p:_rove that-ii\/-Iontgomery.’s testimony w_as'
false particularly given that he opened the door to such testimony. This Aéourt has
- held that .“[t]he door;opening "doctrine applies inbeth criminal and ci\iil cases.”
Gibson v. Wright, 40;% S.C: 32, 742 S.E.2d 49, 55 (Ct. App. 2013). As,t_his Court
explained, “[t]he primary purpose _for"the. rule is that of faiiness and completeness |
of the infoi’mation for maki_ng a deciSion. If a party chooses to forego the
pr_otection of a riil’e by introducing‘ evidence the.'.‘ opposing party wonld not i)e

permitted to go into, then it is unfair not to allow the opposing party to go into the



matter and provide more information to the fact-finder.” Id. That is preeiseiy what
the trial court did in this case.

Similarly, the Supreﬁqe Coert_ has held that ‘f[w]here one party introduces
evidence as to a 'particular fact or transactien, the other p>arty. is entjtled to
introduce evidence in explanation or rebuttal thereof, even though the latter
eV_idence would be incompetent or irrelevant had it been effered in_iﬁally,’_’ ’Stat-e V.
Stroman, 281 S.C. 508,.316 S.E.2d 395, 399 (1984). It is‘well ‘settled that a party
“may be cross-examined as to all matters which he him'self Has broqght up on -
direct examination.” State v. Young, 364 S.C. 476, 613 S‘.E,zdv 386, 393 (2005).
.<‘Ae a general rule, any matter is “proper subject of cross-examination  which is
responsive to.testimony given on direct vexaminatic‘)n?‘ or which iS'.material or
reievant thereto, and which tende fo elucidate, modify, explain, contradiet }or rebut
testimony gi\’/e‘n in ehief by the witness.l” Id. “ihe erose-examinetien ef matters
which wefe addressed in direct-examination is nof_‘object‘i'c‘)hable, ejen if the
answers affect_a-witness”lcredibility and character.}” d.

As iﬁdicated, Montgomery, :by questions .}froml his own cou}r.lsel,vteStiﬁed on
re-direct examieation that he had never been detained at the Detention Center on
any feionies. .Th_at was demonstfably false. Ae the pfoffer shows, Montgomery
had been booked on a drug charge, a criminal donﬁeStic violence cha’fge, and

weapons charges, three of which were felonies. (R. 190—191). Yet, despite

14



Montgomery opening the door byﬂ offeriﬁg"'démonstrably false testimony, thé trial
| clourt did not permit the County to provide the jury Wi,th' the accufate information.
The trial c’:‘ovurtv deéméd the testimony_to be impermissible .impeachment under Rule
609, SCRE. Yet, that Was in error. As th_e Supreme Court made clear in Young,
' the fact that such évidehée affecté Montgomery’s credibility andA (;,haracter doés not
render the evidenqe objéctionable. Onéé the door was opened, it makes no
difference that the e\}idence to bé e_licited‘v?ou,ld n'of 'haQé beéﬁ admissible under
Rule 609 had it 'been'offered initially by the County.

‘In sum, by eXéluding tﬁe‘re—c'r(.)ss ‘.examination testimoﬁy on the actual
charges for which Montgomery had been detained, the tfial court committed a clear
error of law and. thus abused'-v_its dis.cfetibn. That cr‘itic"al evidentiary error
prejudiced the County ;‘in that the jﬁry was denied accurate information about Keith

Montgomery, and at the very least, that error warrants a new trial absolute.

15



CONCLUSION

Based on th.ev foregoing discussion and analysis, the Appellant Richland
COL‘mty, respectfully requests that this Court reverse the jury’s verdict and the.
denial ofv its dire'ctégl verdict '.and JNOV mQtions witﬁ respect to the gross
negligence claim that ‘v_vas submitted to the ‘j'ury. The County requestsla remand
with instructions that judgmerit, be entered in its favor on th e remaining gross
negligence cause of ac;tion. In the alterﬁativé, the County subr'nits that it is entitled

to a new trial absolute and the case should b"e'r'emanded fora ne.w_tr‘ial’.' B o
Respectfully submitted,
LINDEMANN, DAVIS & HUGHES P.A.

ANDREW F. LINDEMANN #13030 -
5 Calendar Court, Suite 202

. Post-Office Box 6923

. Columbia, South Carolina 29260
(803) 881-8920

-and-
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