THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM SPARTANBURG COUNTY RE CEI’VED

Court of Common Pleas

. i 0CT 02 2949
R. Keith Kelly, Circuit Court Judge SC CO .
U
of Appeas
Appellate Case No. 2018-000857

Civil Action No. 2017-CP-42-03283
Daniel Lee Davis, individually and on behalf
of all THhoseE Sl aily BHBBUEE. o\ .. ... iicieriovissinssossissms spinssssonins s iV RRGATER AR LSS Respondents,

V.

FREE ERSIIRE TN, o e e v R Ve sapiereds b pas R AR A VR PRES H 00 Appellant.

FINAL BRIEF OF RESPONDENTS DANIEL LEE DAVIS,
INDIVIDUALLY AND ON BEHALF OF ALL THOSE SIMILARLY SITUATED

John S. Simmons #10260
Simmons Law Firm, LLC
1711 Pickens Street
Columbia, SC 29201

Tel: (803) 779-4600

John B. White, Jr. # 5996
Marghretta H. Shisko # 100106
Ryan F. McCarty # 74198
HARRISON | WHITE, P.C.
178 West Main Street
Spartanburg, SC 29306

Tel: (864) 585-5100

Attorneys for Respondents



TABLE OF CONTENTS

Table OF ABHHOHES v bttt i

- Counter-Statement of Issuos on Appeal .......... e Ceeeeetee e et ae e senr e e et e s nre e s raeanae e ereneen 1
Statement of the Case ................ ‘ ..... T 2
Facts ................................................................................................................ 3
Arguments................ _— S ........ | BENES eeeese e s sttt ee e s e e 4

- 1. Standard ofRev1ew ................ ..... 4
IL. i The C1rcu1t Court correctly apphed the outrageous tort exceptlon and approprlately denled
Appellant’s Motion t0 COMPEl ATDITAHON. .....u.vereeeeeerereererieeeeeeeeeeeereeeesseseessesmesssseseens &

A. The A_rBitration Agreement in this case .in invalid .......... ............. 4

B. Appellant’s arguments that the unforeseeable and outrageous tort exception is con-
trary to controlling decisions of the U.S. Supreme Court and that the exception only
applies in the consumer context are unpreserved for appellate review ................. e 1

C. The Circuit Court did not err in relying on Aiken v. Word Finance, including its out-
rageous tort exception, in refusing to compel a.rbitration .......................................... 11

. The Circuit Court correctly ruled that Respondents’ claim d1d not arise out of his employ-
ment relationship with Appellant ...................... e tee st e et et e e e e e e s e e e aaeentbaa et baetinearees 12

Conclusion ................... eterere et ettt e et e en e e s e e aerereasaeaeaea et b erer et et eee s e asanerees RO e 16

ii



" TABLE OF AUTHORITIES

| Cases '
Aiken v. World Fin. Corp. of;S'. C.,373 S.C. 144, 644 S._E.éd 705 (2007)........... 4,5,7,9,10,11, 12, 13, 15
AT&T Mobility, Lin Concepcion v563 U.S. 333 (2011) e et et s eenere 5, 9,V10
Booker v. Robert Half Int’l Inc., 413 F 3d 77 (D.C. Cir. 2005) ................ s eeeeererenans e eaeenes 6 |
. Doewv. HallmarkPartners LP, 227 So 3d 1052 (MISS 2017) ...... , vreverereens cerrenans eererrereaes | .................... .15
Epic Systems Corp v Lewzs 138 S. Ct. 1612 (May 21, 2018) ...... - .................... 10
Herron v. Century BMW, 395 S.C. 461 719 S.E.2d 640 (2011) et rarse e 8,10
Hertz Corp. v. Friend, 559 U.S. 77 St S 13
Kristian v. Comcast Corp., 446 F.3d 25 (1st Cir. 2000) ..o e 5
Landers v Fed. Deposit Ins. Corp., 402 S.C. 100, 739 S.E.2d 209 (2013) .............. .......... 13, 14
Lewis v. Premium Inv. Corp., 351 S.C. 167, 568 Si.E.2d 361 (2002) reerereeeesiaae e naeens eeeeeeseeseene 6
McMahon v. RMS Electronzcs Inc.,618 F. Supp 189 (S.D N Y. 1985) .................... ............... ' ............ 14

s.C Dep’t ofTransp v. First Carolma Corp of S.C., 372 S.C. 295, 301, 641 S.E.2d 903, 907 (2007)

Simpson v. MSA of Myrile Beach, Inc 3738.C. 14,644 SE.2d 663 (2101175 YA 5,6
Simpson v. World Fi inance Corp. of South Carollna 367 S.C. 184, 623 S.E.Z(t 877 (Ct. App. 2007).......... 9
- Smith v. CaptamD s, LLC 963 So. 2d 1116 (Miss. 2007) ..... e ...... RSO 14
Smith v. D.R. Horton, Inc., 403 S.C. 10, 742 S.E.2d 37 (Ct. App. 2013) 6
Thornton v. TrzdentMed Ctr., LLC, 357 S.C. 91, 592 S.E.2d 50 (Ct. App p 111 ) JERE 4,15

Vestry Church Wardens of Church of Holy Cross v. Orkin Exterminating Co., 356 S.C. 202, 588S.E.2d

136 (Ct. App. 2003) e eeeeee oo eree s seee i S
Weckésser v. Knight Enters. S.E., LLC, 228 F Supp. 3d 561 (D.S.C. 2017).....ccueuunee R " revees 5
Wellman, Inc. v. ‘Sqtlare D Co., 366 S.C.‘ 61, 67,620 S.E.2d 86 (Ct. App. 2005) ............. ......... 4
Zabinskiv. Brig\htA_cres Asso‘v‘csll, 346 S.C. 580, 553 S.E.2d 110 (2001) .......... S | nnhy 12,13

iii



‘; Statutes

S.C. Code Ann. § 15-3-140

...........................................................................................................

$.C.Code Ann. § 36-2-302(1) (2003)

............................................................................................

v



II.

COUNTER-STATEMENT OF ISSUES ON APPEAL

Did the Circuit Couri err in applying the unforeseeable and outrageous tort exception and
denying ISCO’s Motion to Compel Arbitration?

Did the Circuit Court err in ruling that Davis’s negligence claim did not arise out of or
relate to the employment relationship?



- STATEMENT OF THE CASE
- Respondents concur with the procedural history outlined in Appellant’s Statement of the

Case.



S’IATEMENT OF FACTS

Daniel Le_e Davis (hereinafter “Respondent”) worked for Appellant'as a mechanic and fu-
sion technician from March 2007 until he departed the 'company in March 20.1 5 (R. p. 51, lines 9-
10, 14). When he was hjred by Appellant, he \yas required to provide personal identifying infor-
mation (hereinafter “PII”), includlng, but not lirnited to, his Social Security number; (Id. at 51).
Additionally, Respondent signed an Arbitration Agreement at the outset of his employment. (R.
pp- 94-1 lél). The Arbitration Agreement states that it applies to “any and all claims, disputes or
controversres arising out of or relatmg to my candrdacy for employment, employment and/or ces-
sat1on of employment with ISCO lNDUSTRIES LLC ” (Id at 94). |

In March 2016, Appellant’s employees gave PII regarding Respondent and others to iden-
tity th1eves (R. p. 51, line 18-p. 52 line 8). A thrrd party posmg as an ISCO senior executive,
sent an email to Respondent s human resources department requestlng Respondent s IRS Form
W-2 data. (Id at 51). Respondent S employee gathered the requested data and transmitted the
information to the hacker‘ by email. (/d.). The comprornised information included the Social Se-
curity nurrlbers, addresses? and compensation and tax withholding intormation of current and for-
mer ISCO employees. (R. p. 52, lines 1-2, 7-8). Although Respondent purchased some passive
coverage for those affected by the data breach, it did not stop -identity thieves from attempting to
talce out loans, obtaining lcredit cards, and causing other damages. (R. pp. 52-53).

Respondent brought the putative class action at issue on behalf of himself and others (here- -
inafter collectively referred to as “Respondents”) vi‘mpaeted by Appellant’s negligence, gross neg- ‘

ligence, and recklessness. (R. pp. 53-55).
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= | ARGUMENTS
L Standard of Review.' |
. “The determlnatlon of Whether a cla1m 1s subJect to arbrtratron is subject to a’e novo review.”
Wellman Inc.'v. Square D Co., 366 S C 61 67 620 S.E.2d 86 89 (Ct App 2005) (crtlng Vestry )
Church Wardens of Church of Holy Cross V.. Orkm Extermmatzng Co 356 S C. 202 206 588
R S.E.2d 136, 138 {(Ct. App 2003)) “Nevertheless a crrcult court s factual ﬁndrngs w1ll not be,. '
) reversed on appeal if any ev1dence reasonably supports the ﬁndmgs ? Azken V. World Fm Corp
of S.C, 373 S C. 144 148, 644 S. E 2d 705 707 (2007) (c1t1ng Thornton V. Trzdent Med Ctr., LLCl
| ‘357 S. c 91,94,592. E.2d 50, 51 (Ct App. 2003)) |

'][I_.’ The Circuit Court correctly applledl the outrageous tort exceptwn and approprlately
* denied’ Appellant’s Motlon to- Compel Arbltratlon .

In its Brref Appellant contends that the C1rcu1t Court erred in applylng the unforeseeable and' ,
: outrageous tort exceptlon and denymg its Motron to Compel Arbltratron For the reasons detailed
below, many of Appellant s arguments are not preserved for. appellate review. Notwrthstandmg
Appellant's fallure to preserve. thes,e‘lssues, the &ClI'CUI'[ Court s rulrng,was : appropnate and this -
Court should afﬁrm | s | | | IS

A. The Arbitratton 'A'g_re‘,emen'.jt in thns case m i‘nva_l,id;

As an initial matter, the Circuit Cou'rt’,s'ruling should be upheld because the Arbitration Agree.
ment is void as unconscionable. - | o ‘ |

It may be true that in'some cases, both state and’ federal pollcy favor arb1tratron of dlsputes -
See Zabinski v. Bright Acres Assocs 346 S C 580, 596 97 553 S. E2d 110 118 19 (2001) :

However regardless of the law applrcable to thrs case, arb1tratlon 1s a matter of contract and a

U'Appellant argues that the Federal Arb1trat10n Act (“F AA”) applres to this case Respondents ac-
" cept that, for purposes of this appeal and w1thout the beneﬁt of dlscovery, the FAA apphes to



party cannot be required to submit to arbifration.éh); dispute which he haé not agreed to submit.
Id a‘t 596, 553 S.E.2d at ‘118;‘see dlso Ahceﬁ v. World Fin. Corp. ofS. C., 373 S.C. 144, 149, 644
S.E.2d 705, 708 (2007). | -
~ Furthermore, “[w]hen the parties dispute whethéf a valid arbitration agreement exists, any am-

biguities must be resolved against the draféef—which, in the labor context, will always bé against
the employer and in favor of the employee;” Weckesser v. Knight Enters. S.E., LLC, 228. F. Supp.
3d 561, 565 (D.S.C. 2017) (citiné Kristiah ‘v.’Comcast' Corp., 446 F.3d 25, 35 (1st Cir. 2006)).
“While there is a presumption in fayor of arbitratioﬁ;_ fhié presu?njﬁio_n disappears when the pérties
dispute the e;(istence ofa valid arbitration agréemgnf.” 1d. In fact, althoﬁgh uxipfeserved, Appel-
lant’s reliafce on AT&T Mobility, LLC v. Concéﬁcion, 563 U.S. 333 (2011), supports this argu-
ment. See id. at 339 .(notirig :tha.t arhbitrati(;n agreéments must be placed on f;equal footing” with
other contracts). o | |

Here, no valid arbitratioh agreemént exists becausé the Arbitration Agréement is unconscion-
able. “In South Carolina, unconscionability is déﬁned as the absence of meaningful choice on the
part of one party due to one-sided contract provisions, together with terms that are so oppressive
that no reasonable p_erson would make theni and no fair and hon.estr person would accept them.”
‘Simpson v. MSA of Myrtle Beach, Inc., 373 SC 14, 24—25, 644 S.E.2d 663, 668 (2007).

First, the Arbitration Agreement specifically shorteéns the statute of limitations window to si>;
months after employment. This is in direct contravention to Soﬁth Carolina law, wﬁich prohibits
gontractual shortening of statutes of 'limitqtion. See S.C. Code Ann§ 15-3-140. Thjs is substan- -

tively oppressive and thus unconscionable: Seé Simpsbh, 373 S.C. at 24, 644 S.E.2d at 668. At

this case. However the cases relled on by the circuit court and in this brlef were either decided
under the FAA or are within the contours permitted by the FAA.



: the heanng of th1s matter Appellant appeared to concede the unconscmnablhty of this language
but wrongly clarms that th1s language may be severed (R p: 125) Here unhke those cases where
‘contractual language is separate and d1st1nct” from the agreement to arbltrate the offendmg pro-
vision is part and parcel of the Arbrtratron Agreement and not a d1st1nct contractual prov1s1on
Thus the language should mvahdate the ent1re Arbrtratlon Agreement

Thrs result is supported by the apphcable law As the South Carohna Supreme Court explamed _ -
in Szmpson v. MSA of Myrtle Beach Inc 373 S C 14 644 S. E 2d 663 (2007)
~ [L]eglslatlon permits thrs Court to’ “refuse to enforce” any unconscronable clause
in-a contract or to “limit-its application so as to avoid an unconsc1onable result.”
.S.C.Code.Ann. § 36—2—302(1) (2003) '

At the same t1me courts have acknowledged that severablhty is not always an ap-
proprlate remedy -for an unconsc1onable provision in an arbrtratron clause. Alt-
hough, “a critical consideration in assessing severablhty is giving effect to the in-
tent of the" contracting partres ” the D.C. Circuit recently cautioned, “If 1llega11ty'
pervades ‘the arbitration . agreement such that only a disintegrated fragment would .
remain after hacking away the unenforceable parts, the judicial effort begins to look
more like rewriting the contract than fulfilling the intent of the parties.” Booker v.

Robert Half Int’l Inc., 413 F.3d 77, 84-85 (D.C. Cir. 2005) (citations omitted).
- Similarly, the'general pnnc1ple in this State is that it is not the function of the court
to rewrite contracts for parties. Lewis v. Premzum Inv Corp., 351 S.C. 167 171 .
568 S. E 2d 361, 363 (2002) ’ .
Id at 34 644 S.E.2d at 673—74 Here Appellant chose to 1nc1ude 1ts offendmg prov1sron within
the Arbrtratron Agreement rather than 1nclude it in within an employment contract. And 1n that

: Arbltratron Agreement Appellant chose to. completely d1sregard express South Carolma law. See
id. (refusing to apply severabrhty where offendmg provrsron contravened consumer protection
law) Moreover adoptmg Appellant s severablllty argument would have the 1mpact of rewriting

the applicable arbltratron prov1sron at 1ssue Instead the Arbltratlon Agreement is 1napphcable to

~ this case.



Second, the Aibitratioti Agreement suffers f;bm mﬁtuality of rerhedy fér this type of breach. |
In Smith v. D.R. Hérton, Iﬁc., 403 S.C. 10, 742 S.E.2d 37 (Ct. App. 2013), aff'd, 417 S.C. 42, 790
SE2d1 (2,01_6), the,arbitratioﬁ agreérhent at issue sub'jected the weaker party to liability for mon-
etary damagc?s' Whife disclaiming liability for those same 'damages for the dominant party. Id. | at
15, 742 S.E.2d at40. The Cqurt of Appeals found this arbjtrafioh agree.:ment. unconscionable “par-
ticularly in light of tﬁe lack of mutliality, of remedy.” Id. The Court in Smith also conclqded the
arbitration glause at'issue “should not be severe.d'from the nﬁmerous unconscionable provisiohs”
in the agreement. /d. at 16, 742 S.E.2d at 41,

The relevant facts of this case Aéﬁland asimilar result. In the Arbitration Agreemenlt’,v Appellant
\speciﬁcaily excludes itself from arbitration of claims involving an eml.nloyee violating confidenti-
aﬁty and non-piraﬁng pfovisibns. (R. p. 39, lines 1-5). Yet, under Appellant’s reading of the Ar-‘
bitration Agreement, should Appellant violatg an employee’s confidentiality, then that claim
would nonetﬁeless be subject to arbitration. Thus,'Appe_llant has created a plain lack of mu’;uality
whereby under its reading it.may sue its employee should that employee breach the company’s
conﬁdentiaiity or birate compansf data; yet, an employee may not sue_thé company should the
company breach the employeefs confidentiality. |

Either of the above provisions fender the Arbitration Agreement unconscionable, and thus,
unenforceable. When read together, these offending provisions make the Arbitration Agreement
“wholly unconscionable and unenforceable‘based on the c'umulative.effect of a number of oppres-
sive and one-sided provisions.” Smith, 403. S.C.at 15,742 S.E.2d at'40. |

B. Appellant’s arguments that the unforeseeable and outrageous tort exception is

contrary to controlling decisions of the U.S. Supreme Court and that the exception
only applies in the consumer context are unpreserved for appellate review.



Appellant contends that thls Couft should reverse the Circuit Coul't’s order and compel this
case to arbitration because application of the “unforeseeable and outrageous tort exeeption” of
Aiken v. World Finance Corp. of South Carolina, 373 SC 144, 644 S.E.2d 705 (2007), is contrary
to decisions of the United States Supr_eme Court and the exception. only applies in the consumer
context. (App. Brief at 6—8). These arguments are unpreserved for appellate review.

““Issue preservation rules are designed to glv_e the trial court a .fair opportunity to rule on the
issues, and thus provide [the appellate courts] with a platform for meaningful appellate review.’ |
At a minimum, issue preservation requires th.at'an issue be raised to and ruled upon by the trial
judge. Itis ‘axiomatie that an issueoannot be raised for the first time on appeal.” Imposing such
a requirement on the appellant ‘is meant to enable the lower court to lrule properly after it has
considered all relevant facts, law, and arguments > Herronv. Century BMW, 395 S.C. 461, 465,
719 S.E.2d 640, 642 (2011) (c1tat10ns omitted). “Constitutional arguments are no exception to the
preservation rules, and if not raised to the trial court, the issues are deemed waived on appcal.”u Id
Although “a party is not required to use the exact narne ofa legal doctrine in order to preserve the
issue,” the South Carolina Supreme Court has explained that “the issue must be sufﬁciently_ clear
to bring into focus the, ‘preclse nature of the alleged error so that it can be reasona_bly undetstood
by the judge.” Id. at 466, 719 S.E.2d at 642. |

In the Mot10n to Compel Arbltratlon Appellant argued: (1) the Federal Arbitration Act apphes
“because the relat1onsh1p between [Appellant] and [Respondents] involved interstate commerce”
(2) the FAA and case law 1nterpret1ng the FAA “strongly favor the enforcement of agreements to
arbitrate”; (3) “agreements to arbitrate claims in the employment context are valid and enf.'orcea-r
ble”; and 4 [Respondent] must be compelled to arbitrate his claim in this case because it aris‘es

out of and relates to his employment relationship with Appellant and there are no legal constraints



external to the arbitration agreement that would foreclose arbitration. R. pp. 68-80). In Respond-
ents’ Response in Opposition, Respondents argued that there was no relationship between the Ar-
bitration Agreement and Respondents’ claim, expressly relying on the South Carolina Supreme
Court’s holding in Aiken v. World Finance Corp. of South Carolina that the plaintiff’s claims for
~ “unanticipated and unforeseeable tortious conduct” were not within the scope of the arbitration
-agreement. (R. pp. 97-114). At the hearing, -Appellant argued that Respondents’ claim is subject
to arbitration because it arises out of his employment relationshlp and the arbitration agreement is
enforceable, notwithstanding a provision in the agreement shortening the statute of lirnitation, be-
| cause that provision is severable so that the remainder of the agreement is enforceable. (R. pp.
121-123). With respect to Aiken, Appellant argued that the case was factually distinguishable from
the facts of this case because, in Aiken, the company;s employee engaged in the identity theft. (R.,
pp. 121- 122) Notably, despite being on notlce that Respondents relied on Aiken to preclude arb1-.
tration, Appellant did not argue that 4iken’s outrageous tort exceptlon was contrary to the Supreme
Court’s decision in AT&T Mobility LLC v. Conception. Appellant likewise' did not argue that the
outrageous tort exceptlon was 11m1ted only to the consumer context o
The trial court’s Order Denymg Appellant s Motion to Compel Arbrtratron and Motion to Dis-
miss Respondents Amen_ded Complamt relred on Aiken to hold that “[Respondents’] claims in
tln's case are ‘for unanticipated and unforeseeable tortious conduct’ and are, therefore, not within
the scope of the arbitration agreement.” (R. pp. 1-3). The trial court.dic_l not consider‘Appellantf.s
arguments that the outrageous tort exception is contrary to U.S. Supreme Court precedent and is
only applicable in the consumer context, and Appellant dicl not file a Rule 59 motion to raise those

arguments and give the trial court the-opportunity to consider them.



In Simpson v. World F indnce Corp. of South Carolina, 367 S.C. 184, 623 S.E.2d 877 (Ct. App.
2007), the Court of Appeals held that, in an appeal of the denial of a motion to compel arbitration,
lenders failed to preserve a claim for appellate review where the lenders did not raise the argument
in their motion to compel arbitration or during the hearing before the Circuit Court and the Circuit
Court did not address the issue in its order and the lenders failed to file a Rule 59 motion. Id. at -
18788, 623 S.E.2d at 879 Because the' argument was not rais,ed,to and ruled on by the Circuit
Court, it was not properly before the Court of Appeals. Ild And,in ‘Herron V. Cem‘urjz BMW, 395 »
S.C. 461,719 S.E.2d 640 (2011), the South.Carolina'Su‘preme Court heldi that the issue of whether
the FAA preempted South Carolina law, which the appellant had raised to the U.S. Supreme Court,
_had not been sufﬁcrently preserved for appellate review in the state court proceedings, even though
the appellant had referenced state and federal policles favoring arbitration of disputes in its filings.
Id at 465, 719 S.E.2d at 643. After reexamlmng the record the Supreme Court observed that “[i]n
all of the submissions, memoranda and hearmgs before the tr1a1 court, ‘not once was there a single
mention of federal preemptlon as it relates to the issue before us.” Id at 468 719 S.E.2d at 644,
General references to pollcy favorlng arbitration were not sufﬁc1ent “a general acknowledgment
of a policy favoring arbitration is a far cry from a }speciﬁcally articulated preemption argument.”
" . .

Here too, Appellant failed to raise the specific argurnents reéarding the outrageous tort excep-
tion to the trial court that it now makes on appeal, despite hai/ing had the opportunity to do so.
Appellant never argued that the holding of Aiken is inconsistent with U.S. ‘S'upreme Court prece;

~dent oris limited to the consumer context in its brieﬁng, at the_hearing, or in Ia Rule 59 motion, so
the trial court was never able to consider and rule on these"issues. 'E“vén though the U.S. Supreme

Court decided Epic Systems Corp. v. Lewis, 138 S. Ct. 1612 (May 21, 2018), after the date of the
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trial court’s order denying arbitration, that case simply conﬁrmedthe reasoning in AT &T Mobilily
~ and does not represent a departure from prror analysrs of arbltratron agreements under the FAA

/

(See App Brief 7) See generally S C Dep t of Transp V. F irst Carolma Corp of S. C 372 S.C.

. 295, 301 641 S.E.2d 903 907 (2007) (“[I]t isa ht1gant S duty to bring to the court’s attention any
| ‘ percelved error, and the failure to do SO amounts to a walver of the alleged €ITOr. ”) In the Interest
of Mzchael H 360 S. C 540 546, 602 S. E 2d 729, 732 (2004) (“[T]he tnal court must be grven an -

bl

opportumty to resolve the issue before 1t is presented to the appellate court ”) Even if these argu-

ments were preserved for appellate review, for the reasons d1scussed below, they are w1thout merit.

C The Cnrcult Court dld not err in relynng on Atken v. Word Fmance, mcludmg its out-
rageous tort exceptlon, in ret‘usmg to compel arbntratnon

As the Crrcurt Court correctly noted the South Carolma Supreme Court has specrﬁcally held
that 1dent1ty theft is an outrageous act Azken V. World Fin: Corp of s C 373 S.C. 144 149 50
644 SE. 2d 705, 708 (2007). And desplte Appellant ] statements to the contrary, Azken has never' gy '
been overruled and remains b1nd1ng law in South Carohna =

In Azken in order to apply fora loan a plarntlff was requ’rred to'-provide ‘PII toa lender Id. at
o 147 644 S.E:2dat 706. Tri exchange for the loan the plarntlff entered into an arbitration agreement ’
coverrng any clalms related to the loan Id Vanous employees of the lender used the plalntlff’ s
personal mformatlon and the plarntlff brought a complamt in South Carohna court agamst the
lender 1d. The South Carollna Supreme Court squarely held that 1dent1ty theft is outrageous ,
conduct not subJect to an arbltrat10n agreement . T »
| In this case, we ﬁnd the theft of Aiken s personal 'rnforrnaﬂtlonby World Fi inance

employees to be outrageous conduct that. Aiken could not possrbly have foreseen
“ when he agreed to do business wrth World Finance. - ,

fur

Id. at 151, 644 S E.2d at 709.. Slmrlarly, here nerther Respondent nor any other current or former

employees of Appellant could have foreseen that Appellant S employees would give away their

-~
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information to identity tlneves Contrary o Appellant s argument whrle the facts in Aiken dealt
with a consumer issue, the Supreme Court drd not hmrt its holdmg to the consumer context. See ’
id. at 149-52, 644 S.E.2d at 708-10. In fact, the Court made clear that, generally speaking, the
theft of PII constituteé “outrageous:conduct'that [a party] could not possibly have foreseen.” Id.
at 151, 644 S.'E.2d at 709. |

Appellant further argues‘that Aiken is inapplicable because identity theft is foreseeable. In
fact, Appellant goes on to say that “it‘ls reasonable for every person to expect that at some point
there will be an attack on their PII ”? (In1t1al Brref of Appellant at 10). Even assuming that this
might be true it wholly mlscharacterlzes what occurred in thlS case ~This was not a “typical”
cyber-attack. Here an ISCO employee afﬁrmatrvely and wrllfully gave PII to an 1dentrty thJef
Appellant 1s asking the Court to find that ifa person is requlred to grve PII to therr employer, it is
foreseeable that the employer would: act in contraventlon of any and all authentication policies and‘
affirmatively hand over sensitive data to any unv_errﬁed entity who requested it. And this conduct,
as noted in the Amended Complaint,' was willful and thus outrageous. (R. p- 14, lines 21-23, p. 56,

lines 5-9). 2 | - |

IIl.  The Circuit Court correctly ruled that Respondents’ claim did not arise out of his
employment relationship with Appellant.

Even if the Arbitration Agreement Awere’ other\x/isevalid, there is no “significant relationship”

-between the asserted claims and the Arbitration Agreement. See Zabinski v. Bright Acres Assocs.,

2 Appellant wrongly attempts to analogize this case to Wilson v. Willis, 416 S.C. 395, 419, 786
S.E.2d 571, 583 (Ct. App. 2016). In that case, the gravamen of the torts at issue did not involve
1dent1ty theft but rather a failure to train and s supervise. Id. Further, as discussed more fully herein, .

" Wilson relied on the fact that the arbitration claims were encompassed by the arbitration provrslon o

while the claims here fall well outside the scope of the arbrtratron provision.
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346 S.C. 580, 596, 553 S.E.2d 110, 118 (2_00l); R. p.‘51, lines 15-17 (alleging that th'e .“claim at
bar does not bear a substantial relatlonship. .to the .employment agreement or arbitration clause”)).

Courts hold that even the most broadly- worded arbitration agreements apply only to disputes
in which a srgmﬁcant relationship” exists between the asserted claims and the contract in which
the arbitration clause is contained. Zabinski, 346 S.C. at 598, 553 SEE2d at 119 (quoting Long v.
Silver, 248 F.3d 309 (4th Clr. 2001),' overrulerl on other grounds by Hertz Corp. v. Friend, 559.
U.S. 77 (2010)). In fact, despite Appellant’s argument that the Circuit Court relied “solely"’ on an
outrageous tort exception, the Circuit Court squarely held otherwise: “The Court ﬁnds that there
is no relationship between the subject matter of Plaintiff's claims in this case and the arbitration
agreement, which relates to employment.” (R. pp. 1-3).

The Circuit Court was correct, and there was ample evidence to support this rul1ng The Arbl-
tration Agreement here states that it governs claims “arising out of or relatmg to. employment.
(R. pp. 48-49) The crux of the claim at 1ssue is that Appellant recklessly, and w1th gross neghgence
gave identify thieves the PII of Respondent and several others (R. p. 52, llnes 3-6). Although
' .Appellant collected Respondents PII upon employment, and thus had a duty to protect it as the
information’s custod1an itis a stretch to say that Appellant wrongfully handing over personal
1nformatlon arises out of or relates to” Respondents’ employment Certainly, such action could
not have been ant1c1pated as stemmmg from the emplo'yer/employee relationship. : |

As noted by the Court in Aiken: | |

[In s1gn1ng the agreement to arbitrate, Aiken could not possrbly have been agreeing’
to provide an alternative forum for settling claims arising from this wholly unex-
pected tortious conduct. Accordingly, we hold that Aiken’s claims . . . are not
within the scope of the arbitration agreement with World Finance. :

373 8.C. at 151, 644 S.E.2d at 709 (footnote omitted). In fact, it strains credulity for Appellant to

argue that such a data breach would arise out of the employment relationshjp when a data breach
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A by the employee would presumably not arrse out of the employment relationship as ev1denced by
: Appellant s own Arb1trat10n Agreement (R pp 38- 39) |

Appellant’s reliance on Landers v. Fed. Deposit Ins. Corp., 402 S.C. 100, 739 S.E.2d 209
(2013) is mlsplaced In Landers, the conduct at issue involved a CEQ’s “defamatory statements

.. directly related to [the plalntlft’ s] ab1l1ty to perform hlS duties [as an employee] ”? Ia’ at lll
739 S.E.2d at 214-15. A CEO makrng statements about an employee’s work-based performance
is plalnly w1th1n the scope of employment and is a far cry from a company representatlve g1v1ng
out an employee s PII to an unauthorized th1rd party in contravenuon of company pohcy

In fact, in reachmg'lts conclusion, the Landers Court distinguished McMahon v. RMS Elec-
tronics, Inc., 618 F. Supp 189 (8. D N.Y. 1985). See Landers, 402 S.C. at 110-11, 739 S.E.2d at
'214-15. In McMahon as 1nterpreted by Landers an arbrtratlon agreement was correctly found to
be outside the scope of the employment agreement where the employee s claim drd not require
reference to the underlying contract and did not require an interpretation of the contractual agree-
ment between the two, parties. Ldnders 402 S.C. at 110-11, 7397‘ S.E.2d at 214 (citing McMahon,
618 F. Supp. at 193) The district court in McMahon noted a claim “is not arbitrable srmply be-
cause the statements were made during the term of .. employment ” Landers 402 S C.at llO—
11,739 S.E. 2dat214 (quotrng McMahon 618 F. Supp at 193). Here, Respondents’ claim requires
no reference to the underlyrng agreement (whrch as noted previously, is solely an arbitration
agreement), nor does it requrre 'mterpretatlon of that agreement or the employment relationship
(which had ended for Respondent). In fact, the only relation Respondents’ claim.has to employ-_
ment is that the data which was released was tendered to the employer at the onset of employment.

Like McMahon, cases from similar j-urisdiction examining analogous situations have reached

identical conclusions. In Smith v. Captain D’s, LLC, 963 So.2d 1116 (Miss. 2007), the Supreme
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'Court of M1551ss1pp1 demed arb1trat1on usmg 81m1lar reasomng | In that case, an employee sued
her employer for negllgently h1r1ng a manager who subsequently assaulted her. Id at 1118 The
court reJected the employer s argument that the cla1m at 1ssue fell within the partles arbitration |
agreement for cla1ms ‘arising out of or relatmg to” the pla1nt1ft‘s employment |
The Supreme Court of M1ss1ssrpp1 recently reafﬁrmed and expounded on the loglc behmd thls :
g holdlng In Doe v. Hallmark Partners LP 227 So 3d 1052 1056 (Miss. 2017) reh’g denzea’
(Aug. 10, 201 7) a tenant sued her landlord for neghgent secunty pract1ces after she was assaulted
Cat her apartment complex The court reJected the landlord’s argument that the claim at issue fell
- within the part1es arbrtratlon agreement | | |
Notably, Jane ] complamt does not allege lease based: or contract based cla1ms ln
other words, Jane does not suggest her claims “arise out of” her “occupancy -and k
leasing of [her apartment].” Rather, she seeks recovery based on her status asan -
invitee of the apartment complex and the common-law dutles Hallmark and SEI
-owed to lessees and non-lessees ahke
,.Id' at 1056. ThUS,' while Jane‘Doe;may_ have been{ 1n the position to hejattacked as a result of
signing a lease yvith fher-landlord the allegations against the landlor’d 'lstemr'rmd from the landlord’s
fa1lure to protect those on their property Here whlle Respondent may have been in the pos1t1on .
to have his' information .stolen as a result of havmg glven that 1nformatlon to his employer the.
allegatlons stem from the duty Appellant would owe to anyone for whom it possesses PII -Addi-
- tionally, l1ke the srtuatlon in Hallmark Partners Respondent does not suggest the cla1ms arise out
of employment Instead the Complalnt here spec1ﬁcally notes that the “clalm at bar does not bear
a substantlal relatlonshlp to the employment agreement or arbltratlon clause ” (R p. 51, lmes 15- A
: \ r _ - :
| Thus the C1rcu1t Court correctly denled the motlon to‘ compel arb1trat10n as to “1nterpret an

arbitration agreement to apply to actlons completely out51de the expectatlons of the parties would -

&



be inconsisfent with” fhe goal of érbitraﬁorl. Aiken, 3;73 SC at 152, 644 S.E2dat7 10. Certainly,
the Circuit Court’s factual ﬁndings are supported By some reasoﬁable évidence. See Thornton,
3578.C. at 94, 592 S.E.Zd at51. | |

| CONCLUSION

Based on the foregoing reasons, this Court should affirm the judgment of the Circuit Court.
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