From: Info Joe Lyles

To: Court Of Appeals Filings

Cc: daniel@injuredsc.com; Joe Lyles; Pam *

Subject: Filing Documents for Samuel Church, Appellate Case No. 2020-000913
Date: Tuesday, July 14, 2020 3:32:55 PM

Attachments: ChurchMotions-Lyles-July14-2020.pdf

Good Afternoon,

Please find attached the .PDF containing our motions to file with supporting documents
for James Ray Smith and Suzuki of Anderson vs. Samuel Church, Appellate Case No. 2020-
00091. Please feel free to contact our office with any questions or concerns.

Regards,
Anna Fowler, Office Assistant

The Lyles Law Firm

20 South Poinsett Highway
Suite A

Travelers Rest, SC 29690
864.834.8111

http://www.joelyles.com/
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JOSEPH S. LYLES
ATTORNEY AT LAW
THE LYLES LAW FIRM, LILC
(864) 834-8111

Mailing address: Certified Mediator
P. O.Box 915

Travelers Rest, SC 29690 email: joe@joelyles.com
Fax: (864) 610-2033 www joelyles.com

Tuly \Y 2020

VIA EMAIL

The Honorable Jenny A. Kitchings

Clerk of the South Carolina Court of Appeals
P.O. Box 11629

Columbia, SC 29211

Re:  In Re: Samuel Church, Debtor
James Ray Smith and Suzuki of Anderson, Inc. vs. Samuel Church
Appellate Case No. 2020-000913

Dear Ms. Kitchings:

Enclosed for filing find the following documents with respect to the above-referenced
matter: (1) Motion for Reinstatement of Appeal, pp. 1-2, (2) Memorandum in Support of Motion
for Reinstatement of Appeal, pp. 3-9, (3) Affidavit of Appellant, pp. 10-11, (4) Motion dated
April 28, 2020, pp. 12-58, (5) Order Denying Motion to Quash dated June 2, 2020, pp. 59-62, (6)
Motion for Reconsideration dated June 4, 2020, pp. 63-64, and (7) Judgment in a Civil Case
dated June 9, 2020, pp. 65-67, and (8) Proof of Service, p. 68.

By copy of this letter [ am mailing our check in the amount of $50.00 to cover your filing
fee. Please feel free to contact me with any questions or concerns.

Sincerel 74 %
Joseph E:;Z:L
The Lyles Law Firm, LLC
P.O. Box 915
Travelers Rest, SC 29690
(864) 834-8111
Attorney for Appellant
JSL:ph
Enclosures

Office Location: 20 S. Poinsett Hwy., Ste. A, Travelers Rest, SC 29690





The Honorable Jenny A. Kitchings

July l‘_-\ , 2020
Page 2
ce: Daniel L. Draisen

The Injury Law Firm, PC
2006 N. Main St.
Anderson, SC 29621
(864) 888-8887

Attorney for Respondents

Hon. Charles Simmons, Jr.

Mr. Samuel Church

Office Location: 20 S. Poinsett Hwy., Ste. A, Travelers Rest, SC 29690





THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas

Charles B. Simmons, Jr., Master-In-Equity

Trial Court Case No. 2019-CP-23-05580
Appellate Case No. 2020-000913

In Re: Samuel Church, Debtor,

James Ray Smith and Suzuki of Anderson, Inc., . ...t Respondents,

Samuel Church, . . ..o e it i i i e Appellant.

MOTION FOR REINSTATEMENT OF APPEAL

NOW COMES THE APPELLANT who respectfully moves this Honorable Court pursuant
to Rule 240, S.C.A.C.R., for an order reinstating the appeal in this case, which was dismissed
without a hearing, prior to perfection, on July 7, 2020 by the order of the Chief Justice, acting alone.
This motion is made on the grounds that the issue being appealed is one which is capable of
repetition yet evading review and clearly impacts a profound public interest—the public health and
welfare of citizens, especially such citizens that are similarly situated as the one in this case who is
not a party, but has been subpoenaed to personally appear for a deposition upon oral examination.
The trial court failed to weigh any alternatives to a traditional, in-person oral deposition so as to
avoid the dangers posed by gatherings in this time of pandemic. Likewise, the trial court failed to

consider if other means existed that would allow the creditors to obtain the information they sought.
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Other Counsel of Record:

Daniel L. Draisen

The Injury Law Firm, PC
2006 N. Main St.
Anderson, SC 29621
(864) 888-8887

Attorney for Respondents

]ﬁh S. Lyles -
Lyles Law Firm, LL
P.O. Box 915

Travelers Rest, SC 29650

(864) 834-8111
Attorney for Appellant






THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas

Charles B. Simmons, Jr., Master-In-Equity

Trial Court Case No. 2019-CP-23-05580
Appellate Case No. 2020-000913

In Re: Samuel Church, Debtor,

James Ray Smith and Suzuki of Anderson, Inc., ... ...l Respondents,

SamUEl CHUICH, . ottt it et e e e it e Appellant.

MEMORANDUM IN SUPPORT OF MOTION FOR REINSTATEMENT OF APPEAL

STATEMENT OF THE CASE

This case arose from attempts by two creditors to collect their judgment through
supplemental proceedings. They issued four subpoenas, including two essentially identical
deposition subpoenas to the Debtor’s daughter who lives in Atlanta, Georgia. The Debtor, Samuel
Church, filed a mation to quash the subpoenas before the Master In Equity for Greenville County, on
the grounds, inter alia, that the coronavirus pandemic endangered the nonparty witness and would be
highly stressful to her under the circumstances. The motion was denied. Samuel Church filed a
Motion for Reconsideration, which was also denied. In neither order denying the motions to quash
did the lower court consider any alternatives to the traditional oral deposition sought by the

Creditors’ attorney.





Samuel Church duly filed Notice of Appeal, but before the transcript was prepared, the Chief
Justice issued an order dismissing the appeal because it concerned discovery. Meanwhile, the
number of citizens in South Carolina who are infected with COVID-19 continues to grow.

STATEMENT OF FACTS

In 2003, Samuel Church (Sam) entered into a contract to purchase a retail business from
a corporation owned and operated by James Ray Smith (Smith). Due fo business failure, Sam
was unable to make all the payments under the contract and Smith’s corporation, Suzuki of
Anderson, Inc. (Suzuki) sued him on May 8, 2007. Prior to trial, Sam voluntarily filed for
bankruptcy protection. Smith and Suzuki contested the discharge of Sam’s debt to them. The
contested case was settled and Smith and Suzuki received a non-dischargeable judgment dated
August 17, 2010.

In late 2019, those creditors instituted supplemental proceedings in the Court of Common
Pleas of the Thirteenth Judicial Circuit. The case was referred to the Master In Equity for
Greenville County. The creditors conducted discovery of Sam’s assets, but never deposed him.
The creditors focused on assets that Sam’s mother owned when she lived in Georgia. She is now
deceased. They argued that she had transferred the assets to her Revocable Trust in April, 2007,
with intent to defraud Sam’s creditors who had filed an action against her in Georgia to enforce a
guarantee she had given them. Sam’s daughter is the Trustee of the Trust and has been so for
about three years. The creditors have not explained how assets owned by Sam’s mother could be
executed upon by a South Carolina court in order to satisfy a judgment against Sam.

Arguing that those transfers of the Georgia assets were legitimate targets of their
investigations, in spite of the considerable passage of time (see Motion, inter alia, to quash) and
despite the fact that they were never titled to Sam, the creditors had their attorney issue the

subpoenas mentioned-above. Sam submitted uncontroverted evidence that the discovery was
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stressful on the nonparty witness. Further, the law is clear that the alleged fraudulent transfers
can not be attacked now due to the statute of limitations in both South Carolina and Georgia. Yet
the trial judge refused to quash the subpoenas or even evaluate and weigh alternatives to the
traditional in-person, deposition upon oral examination under SCRCP 30 that the creditors
wished to force upon the nonparty, young mother.
ARGUMENT

This case does not simply concern a discovery order, but also a serious threat to the
health of every person subpoenaed to appear for a deposition upon oral examination, as well as
the participants during such depositions, like the court reporters and attorneys. “The protection
of public health and the environment serves broad societal interests, not merely some "favored"

special interest group.” Ken Moorhead Oil Co.. Inc. v. Federated Mut. Ins. Co., 476 S.E.2d 481,

323 S.C. 532 (S.C. 1995)

In Baird v. Charleston County, 333 S.C. 519, 511 S.E.2d 69 (S.C. 1999), the Court

recognized that the public has a profound interest in public health and welfare. That the novel

coronavirus (COVID-19) poses a serious threat to the public health and welfare can not be

disputed. For example, the South Carolina Supreme Court recently opined:
(2) Purpose. The purpose of this order is to provide guidance on the continued operation
of the Supreme Court of South Carolina (Supreme Court) and the South Carolina Court
of Appeals (Court of Appeals) during the current coronavirus (COVID-19) emergency.
As used in this order, the phrase "Appellate Court" shall refer to both the Supreme Court
and the Court of Appeals. The measures contained in this order are intended to allow
essential operations to continue while minimizing the risk to the public, litigants, lawyers

and court employees.





In the past, the South Carolina Judicial Branch has shown great resilience in responding
to hurricanes, floods, and other major disasters, and this Court is confident that the same
will be true in this emergency. This emergency, however, differs from these prior
emergencies in many aspects. The current emergency will significantly impact every
community in South Carolina while the prior emergencies, although potentially horrific
for the individuals and communities directly impacted, did not. The impact of the prior
emergencies could be minimized or avoided by traveling away from the site of the
disaster; this is not the case for the current emergency. Further, in the prior emergencies,
the circumstances giving rise to the emergency involved a single event with a beginning
and a predictable end. This is not the case for the coronavirus, and even conservative

estimates indicate the direct impacts of this pandemic will continue for many months.

In light of the extraordinary challenges presented by the current emergency, this Court
finds it necessary to supplement and, in some situations, to alter significantly, the current
practices regarding the operation of the Appellate Courts. In the event ofa conflict
between this order and the South Carolina Appellate Court Rules (SCACR), this order
shall control. Amended Order, RE: Operation of the Appellate Courts During the
Coronavirus Emergency (As Amended May 29, 2020), Appellate Case No. 2020-000447,

(S C Supreme Court 2020-05-29-02).

Clearly the South Carolina Supreme Court recognized the unique threat posed by COVID-19 to

the health of the broader public, as well as the legal and judicial community.

The South Carolina Cumulative Incidence Rates map found at WWW.SCDHEC.GOV,

updated on July 7, 2020, shows that all the counties in South Carolina, except one, had an

increasing two-week incidence rate trend compared to the previous two-week period. Concern
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for the health and welfare of the public should be on the increase, not the decrease among

members of the judiciary and bar.

In spite of this pandemic crisis that is seriously affecting the people of South Carolina,
the trial court in this case refused to quash a subpoena that commanded a nonparty to attend a
deposition upon oral examination after giving no consideration to alternatives or precautions,
except the belated directive added to his amended order which called for the following of the
CDC COVID-19 protocols. Such obvious alternative approaches to the oral, in-person
deposition, like video depositions or depositions upon written interrogatories per SCRCP 26(a)
were not considered and weighed. Likewise, the trial court failed to consider whether the
creditors could obtain the desired information in another way, such as is mandated by the well-

reasoned opinion Va. Dep’t of Corr. V. Jordan, 921 F.3d 180 (4th.Cir.2019).

Although the Respondent later withdrew his subpoenas after the Notice of Appeal was
filed, he did so “without prejudice,” thus, he can reissue them at will. Certainly this is a clear
example of an issue that is capable of repetition yet evading review.

In the civil context, there are three general exceptions to the mootness doctrine. First, an

appellate court can take jurisdiction, despite mootness, if the issue raised is capable of

repetition but evading review. See generally Byrd v. Irmo High Sch., 321 S.C. 426, 468

S.E.2d 861 (1996); Citizen Awareness Regarding Educ. v. Calhoun County Publ'g,

Inc., 406 S.E.2d 65 (W.Va. Ct. App. 1991) (holding an appellate court could consider
newspaper’s appeal from trial court’s injunction compelling newspaper to publish
political action advertisement even though case was moot because issue was capable of
repetition yet evaded review). Second, an appellate court may decide questions of

imperative and manifest urgency to establish a rule for future conduct in matters of





important public interest. See generally Berry v. Zahler, 220 S.C. 86, 66 S.E.2d

459 (1951) (the court recognized that questions of public interest originally encompassed

in an action should be decided for future guidance however abstract or moot they may

have become in the immediate contest). Finally, if a decision by the trial court may affect

future events, or have collateral consequences for the parties, an appeal from that

decision is not moot, even though the appellate court cannot give effective relief in the

present case. See 5 AM. JUR. 2D Appellate Review § 649 (1995). Curtis v. State, 345

S.C. 557, 549 S.E.2d 591 (S.C. 2001)
This case satisfies all three exceptions to the mootness doctrine.

CONCLUSION

The Court should reinstate this appeal because it can use this case to give the Bench and
Bar clear guidance on how to handle discovery issues, such as the one presented, during this time
of a serious threat to the health and welfare of the public. The emergency and hardship presented
by COVID-19 promises to continue for many months, if not years. Experts caution that future
pandemics are highly possible. Now is an opportune time to address changes to discovery
pfactice that are needed in order to protect lawyers, court reporters, law firm staff, parties and
nonparty witnesses from virus infections spread by humans gathering in closed areas, like

conference rooms.

nly |4 2020 QM P
Joséph S. Lyles
The Lyles Law Firm, LLC
P.O. Box 915
Travelers Rest, SC 29690
(864) 834-8111
Attorney for Appellant
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas

Charles B. Simmons, Jr., Master-In-Equity

Trial Court Case No. 2019-CP-23-05580
Appellate Case No. 2020-000913

In Re: Samuel Church, Debtor,

James Ray Smith and Suzuki of Anderson, Inc., . ... Respondents,

Samuel Church, . .. ..ot e i i e Appellant.

AFFIDAVIT OF APPELLANT

PERSONALLY APPEARED before me the undersigned, SAMUEL CHURCH, who first

being duly sworn, deposes and says:

1. I am Samuel Church, a competent adult and the moving Petitioner herein. I make
this affidavit for use in support of my Motion To Reinstate the Appeal.

2. On April 28, 2020, I filed a Motion to Quash subpoenas issued by the
Respondents-Plaintiffs that commanded my adult daughter, who is a citizen and
resident of Georgia, who also is a nonparty, to produce documents and attend an
oral deposition scheduled to take place in Atlanta.

3. Please refer to the motion and the supporting affidavits for more details about my
daughter and my motion; however, the thrust of the argument was that the

deposition was unnecessary and posed a threat to her health and welfare.
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4, On June 2, 2020, Judge Charles B. Simmons, Jr., the Master In Equity for
Greenville County, denied the motion.

5. On June 4, 2020, I made a Motion To Reconsider, which was denied on June 9,
2020 by Form 4 Order that directed the deposition to be conducted in accordance
with CDC guidelines.

6. Neither order suggested or required that the deposition be conducted by
alternative means, like written questions, video, telephone or other means
designed to protect my daughter’s health, safety and welfare.

7. Neither order addressed the issues regarding whether the information was needed
and how complying with the subpoenas was excessively stressful to my daughter
under the totality of the circumstances.

8. I respectfully request that this Honorable Court reinstate the appeal and take this
opportunity to provide firm guidelines for the legal world to follow in conducting
discovery, especially oral depositions.

FURTHER AFFIANT SAYETH NOT.

SAMURL CHURCH
SWORN to before me this

mch:Z %
4,

Notary Pubhc for South Carolina

My commission expires: 11/15/2026
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE
IN RE: SAMUEL CHURCH,

Debtor

JAMES RAY SMITH and
SUZUKI OF ANDERSON, INC.,, C/A: 2019-CP-23-05580

Plaintiffs,

-Vs.- MOTION

SAMUEL CHURCH,

Defendant.

TO: DANIEL L. DRAISEN, Attorney for Plaintiffs

YOU WILL PLEASE TAKE NOTICE that the undersigned will move before the Master-
In-Equity for Greenville County on the 10th day after service hereof, at 12:00 noon, or as soon
thereafter as Counsel may be heard, for an Order quashing certain subpoenas and deposition notices
issued or to be issued by counsel for the Plaintiffs and issue a Protective Order preventing Plaintiffs
from conducting discovery addressed to Defendant’s children who are citizens and residents of
Georgia, pursuant to Rule 26(c), S.C.R.C.P.

The eldest of Defendant’s three adult children is Emma Church Loyal (Emma). For the last
few years she has served as Trustee of the Trust established by her Grandmother

Plaintiffs’ counsel issued a subpoena to Emma commanding her to, infer alia, prepare an
accounting of the Trust operations for the last 3 years and produce records at Plantiffs’ counsel’s

office in Anderson, S.C. He signed the subpoena certifying that the subpoena was in compliance
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with Rule 45(c)(1) even though Emma did not reside in South Carolina and was not subject to a
S.C. subpoena. Also, he signed certifying that he bad complied with Rule 45(b)(1) even though he
did not give Defendant Samuel Church (Sam) or his attorney the 10 days notice required by that
rule. (Ex. A)

Plaintiffs’ counsel also obtained a subpoena issued by the Superior Court of Fulton County,
Georgia commanding Emma to be deposed presumably regurding transfers of assets to a trust
created by her Grandmother when Emma was young and was many years away from becoming the
trustee. The transfers also occurred when she was young. Notice of this subpoena was likewise not
given to Sam or his attorney until recently. (Ex. B) Emma is employed full time and has a young
child and finds the discovery requests burdensome. (Please see affidavits of Samuel Church and
Paula Church) The assets, which are now owned by a Limited Liability Company (LLC) that was
duly formed under the laws of the State of Georgia, can not be reached by the Plaintiffs, as will be
more fully explained below. Those assets were never individually titled to Sam. What Emma might
know about these assets is not relevant to the proceeding before this Court. Plaintiffs” purswit of
discovery against the Defendant’s children is only intended to harass the Defendant’s loved-ones
and, therefore, him. Ex parte Smith, 407 S.C. 422, 756 S.E.2d 386 (S.C. 2014).

This case solely involves supplemental proceedings brought by the Plaintiffs and has so far
consisted of a hearing before the Master-In-Equity for Greenville County on the 27" day of January,
2020 pursuant to an Order for Supplemental Proceedings issued by the Hon. Perry H. Gravely,
Circuit Court Judge, on December 9, 2019. Present at the hearing were Plaintiff James Ray Smith
(hereafter Smith) and his attorney, Daniel L. Draisen, and Sam and his attorney, Joseph Lyles.
During the course of the hearing counsel for the Plaintiffs informed the Court that there were two
reasons for Supplemental Proceedings. First, Plaintiffs were seeking to discover information about

2
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the Defendant’s assets, and secondly, Plaintiffs would be secking a charging order against a trust in
the State of Georgia, which had received certain assets located in Georgia that had been titled to the
Defendant’s mother previously. It is important for jurisdictional purposes to note that Emma, is not
now, and never has been, a party to this action or the underlying action that produced the judgment,
which Plaintiffs seek to collect. The assets transferred to the Trust in Georgia are not now, and
never have been, individually titled to Sam, nor have they ever been located in the State of South
Carolina.

Presently, Sam has provided all requested information about his net assets, which are
minimal. However, Plaintiffs are pursuing discovery of assets in Georgia, which they contend were
fraudulently transferred within the State of Georgia, first to the Revocable Living Trust of Francis
Evelyn Brown Church (Mrs. Church) and later to an LLC established under the laws of the State of
Georgia. (See Ex. C) In furtherance of Plaintiffs’ efforts, they have attempted to serve subpoenas on
Emma who is a citizen and resident of Georgia.

Defendant hereby moves this Honorable Court for an Order finding that the assets located in
Georgia are not subject to its jurisdiction and, further, that the Plaintiffs’ efforts regarding the trust
assets are barred by the applicable statutes of limitation in both South Carolina and Georgia.
Further, this Court should find that the assets that are owned by the Georgia LLC can not be reached
by a charging order because the debtor, Sam Church, is not a member of the LLC. The members of
the LLC are not and never have been parties in any legal proceedings with the Plamtiffs.

Plaintiff had actual notice of the activities, which he claims were fraudulent by February 5,
2010. Both the applicable South Carolina statute of limitations and the Georgia statute of limitations
bar Plaintiffs’ claim of fraudulent transfer at this late date. S.C. Code Ann. § 15-3-530(7) (three

years) and OCGA § 18-2-79(1) (four years).
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Plaintiff Smith filed a creditor’s claim in the Greenville County Probate Court in October
2015 related to his claim that Sam’s mother had fraudulently transferred assets to her trust. Later the
Plaintiff Smith filed a petition in the Probate Court claiming that the trust assets should be included
in the Estate of Mrs. Church. The Probate Court found that the petition’s causes of action were
barred by the statute of limitations. (See Ex. D)

The following are the relevant facts:

1. On or about October 23, 2003, the Defendant (hereafter Sam) entered into a contract to
purchase the assets of a retail business from Plaintiff Suzuki of Anderson, Inc. (hereafter
Corporation). James Ray Smith was not a party to the contract; although he claims to be
the sole owner of the corporation.

2. On May 18, 2004, Corporation sued Sam and his mother, Mrs. Church, for breach of the
contract and the case was settled.

3. On April 27, 2007, Mrs. Church, Sam’s mother, created the Francis Evelyn Brown
Church Living Trust by a Revocable Living Trust Agreement (Trust) in the State of
Georgia, where she was a citizen and resident. The Trust documents were prepared by
an attorney licensed and practicing in the State of Georgia. Under the terms of the
Trust, Sam was the initial Trustee.

4. On May 8, 2007, Corporation sued Sam and ETD Motorsports, LLC and the case was later
stricken due to bankruptcy.

5. On May 10, 2007, Mrs. Church transferred and assigned her interest in a ground lease
with the McDonalds Corp. dated May 25, 2005 to her Trust.

6. Shortly after the creation of the Trust, Mrs. Church, conveyed by deed all her interest in
various tracts of real estate located in Georgia to her Trust.

4
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7. On January 15, 2008, ETD Motorsports, filed a Voluntary Petition for Relief Under Chapter
7 of title 11 of the United States Code in the U.S. Bankruptcy Court for the District of
South Carolina, 08-00323hb,

8. On April 14, 2008, Corporation obtained a judgment against Mrs. Church for the amount of
$437.435.81, based on her execution of a guarantee related to the contract at issue.

9. On August 25, 2008, Sam and his wife, Paula, filed a Voluntary Petition for Relief Under
Chapter 7 of title 11 of the United States Code in the U.S. Banlruptcy Court for the
District of South Carolina, 08-05119hb.

10. On February 6, 2009, Corporation and Smith instituted Adversary Proceeding 09-80020hb
in the same bankrmptcy court challenging the discharge-ability of those creditors’ claim,
making allegations of wrongdoing, including frandulent acts. (Ex. E}

11. On April 6, 2009, by the First Amendment To Revocable Trust Agreement by Mrs. Church,
Samuel Church was removed as Trustee and John Williamson, a Georgia resident, was
appointed Trustee of the Trust.

12. In the Proposed Joint Pre-Trial Order submitted by the Plaintiffs through their attorney, Kurt
Gibson, Plaintiffs proposed as a fact to be litigated: “Did the Debtor’s [SIC] participate
in a fraudulent transfer of Evelyn Church’s assets into a trust to frustrate Plaintiffs’
efforts to collect on the personal guarantee signed by Evelyn Church?” (Ex. F)

13. In the Joint Pre-Trial Order dated February 5, 2010, and submitted by the parties through
their attorneys, Plaintiffs Smith and Corporation clearly claim that Sam had participated
in the transfer of his mother’s assets to her revocable trust under circumstances which

Plaintiffs contended were fraudulent,
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14. On August 17, 2010, the adversarial proceeding was settled and the judgment sought to be
collected herein was tssued.

15. None of the assets in contention were ever titled to Sam individually.

16. None of the assets in contention were ever located in the State of South Carolina.

17. On March 23, 2013, Mrs. Church died.

18. On huly 01, 2013, John Williamson, as Trustee of the Francis Evelyn Brown Church Living
Trust assigned the ground lease between the Trust, as assignee, and the McDonalds
Corporation to the DAILOREM PROPERTIES, LLC, a limited liability company
established under the laws of Georgia.

19. Sam Church is not and never has been a member of the DAILOREM PROPERTIES, LLC,

20. The beneficiaries of the Evelyn Church Revocable Trust are Daisy Church, Taylor Church
and Emima Church Loyal, all residents of Georgia.

21. On Qctober 27, 2015, James Ray Smith filed a creditor’s claim with the Greenville County
Probate Court based on the judgment procured in Georgia against Sam’s mother by the
Corporation.

22. On August 17, 2016, John Williamson died.

23. Thereafter, Emma Church Loyal, Sam’s daughter, was appointed Trustee of the Trust.

24. Currently the Trust owns no assets.

Furthermore, Plaintiffs seek a charging order from this Court requiring transfers of income
payments from the LLC in Georgia, which is the beneficiary of an assignment of the ground lease
from the Trust. The members of the LLC are the three granddaughters of Mrs. Church. Neither Sam
Church, nor his mother, are now, or have ever been, members of the LLC. Under Georgia law, a
charging order can only be issued against an LLC if the debtor in the case is a member of the LLC,

6
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0.C.G.A. 14-11-504 (2010). Accordingly, Plaintiffs’ efforts to obtain a charging order from this
Court cannot be successful.

In conclusion, the efforts by the Plaintiffs to obtain assets located in Georgia, which Mrs,
Church transferred to her Trust, come late. Those efforts are barred by the statute of limitations,
Plus, the assets and the entities that hold them are outside the jurisdiction of this Court. Finally,
the effort to obtain a charging order against the LLC must fail because Sam is not a metuber of it.
Plaintiffs’ efforts in subpoenaing Emina are nothing but harassment.

I complied with Rule 11, SCRCP prior to filing this motion.

THE LYLES LAW FIRM, LLC

By:  sfJoseph S. Lyles
S.C. Bar #3462
P.O.Box 915
Travelers Rest, SC 29690
(864) 834-8111

April 28, 2020 (864) 610-2033 (fax)
Travelers Rest, SC Attorney for Defendant
7
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ELECTRONICALLY FILED - 2020 Apr 28 12:14 PM - GREENVILLE - COMMON PLEAS - CASE#2019CP2305580
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SUBPOENA FOR THE PRODUCTION OF EVIDENCE

STATE OF GEORGIA
FULTON COUNTY

TQ: Emma Church Loyal, Trustee of the Frances Evelyn Brown Church
Living Trust under Trust dated April 27, 2007; 1308 Niles Ave.,NW

ABIBl e h%%eb;? Q‘é&ﬁired to be at the Fulton County Superior Court before

Judge of Supetior Coulf,

in court room of the Fulton County Courthouse at o’clock a.m./p.am.

on the day of , 20 ,and to bring
with you into said court certain documents to be used as evidence
by Plaintiff in a certain case pending in said court

between James R. Smith, et al and Samuel T. Church, et al

Casze number 2019-CP-23-05580

The following are hereby subpoenaed:

SEE ATTACEED EXHIBIT "A"

HEREIN FAIL NOT, UNDER PENALTY OF LAW.

Witness, Judge of said court

this day of, 20
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If vou have guestions contact Attornev for
PlaintiffDefendant

Daniel L. Draisen, Esq.

The Injury Law Firm, P.C. Honorable Cathelene *Tina™ Robinson

Clerk of Superior Court

2006 N. Main St.

Anderson, SC 29621

By: '
Phone; 504-888-8387 - %ﬂbﬂﬁ) ﬁx&}ﬂ
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¢ ! SEALL UD SUUED UAIRRIEEINA
ISSUED BY THE COMMON PLEAS COURT IN THE COUNTY OF GREENVILLE

JAMES RAY SMITH, et al, Plaintiffs

Y. SUBPOENA IN A CIVIL CASE
|
SAMUEL CHURCH, et al, Defendants Case Number: 2019-CP-23-05580

Pending in GREENVILLE County

TO: Emma Chureh Loyal, Trustee of ihe Frances Evelyn Brown Church Living Trust, under trust dated 04-27-2007,
1308 Niles Avenue, NW, Atlanta, GA 30318

] YOU ARE COMMANDED to appear in the above- named court at the place, and time specified below to testify in the
above case.

PLACE OF TESTIMONY COURTROOM

DATE AND TIME , AM

'] YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of'a
deposition in the above case,

PLACE OF DEPOSITION DATE AND TIME s AM

YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or objects in
your possession, custady or control at the place, date and time specified below (list documents of objects:

A complete inventory and accounting of all assets held by Franees Evelyn Brown Church Living Trust under trust
dated 04-27-2007, both real and personal, all bank accounts, all items transferred and/or held by the trust for the
last 36 menths,

PLACE

The Injury Law Firm
2006 N, Main St.
Anderson. SC 29621

[T YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below.

DATE AND TIME March 21, 2020, 10:00 a

PREMISES DATE AND TIME . AM
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ANY SUBPOENAED ORGANIZATION NOT A PARTY TO THIS IS HEREBY DIRECTED 1O RULE 30{b)(6), SOUTH CAROLINA RULES OF
CIVIL PROCEDURE, TO FILE A DESIGNATION WITH THE COURT SPECIFYING ONE OR MORE OFFICERS, DIRECTORS, OR MANAGING
AGENTS, OR OTHER PERSONS WHO CONSENT TO TESTIFY ON ITS BEMALF, SHALL SET FORTH, FOR EACH PERSON DESIGNATED, THE
MATTERS QN WHICH HE WILL TESTIFY OR PRODUCE DOCUMENTS OR THINGS. THE PERSON SO DESIGNATED TESTIFY AS TO
MATTERS KNOWN OR REASONABLY AVAILABLE TO THE ORGANIZATION

TCERTIFY THAT THE SUBFOENA 1S ISSUED IN COMPLIANCE WITH RULE 45(c)(1}, AND THAT NOTICE AS REQUIRED BY RULE 45(b)(1} HAS BEEN
GIVENTO ALL PARTIES.

0///// /;r /ﬁ/éﬁ/ﬁ 02:21:20 DANIEL L. DRAISEN. ESO.

Mtomeyfissuing/OfTicer's Signatte = Date Primt Name
Indicate if Atomwey for Plaintiff or Defendgnt

Automey's Addess and Telephone Number :

2006 N, MAINEST., ANDERSON, SC 29621 864-888-8587 Auomey for Plaintiff

Clerk of Courttssuing Officer’s Signnture Date Print Name
Pro Se Litigant’s Name, Address and Telephone Nuomber ;

SCCA 254 (05/2015) {Sce Rule 43, South Carolina Rules of Civil Procedure. Pasis {c) & (d) on pages 2 and 3)
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STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE
IN RE: SAMUEL CHURCH AND PAULA
CHURCH,
Debtor

JAMES RAY SMITH and SUZUKIL OF
ANDERSON, INC,,

Plaintiffs,
R
SAMUEL CHURCH AND PAULA
CHURCH,
Defendants.

IN THE COURT OF COMMON PLEAS

PLAINTIFF’S EXHIBIT “A”

C/A No. 2019-CP-23-03580

PLAINTIFES’ SUBPOENA FOR DOCUMENTS TO EMMA CHURCH LOYAL,
TRUSTEE OF THE FRANCES EVELYN BROWN CHURCH LIVING TRUST UNDER

TRUST BATED APRIL 27, 2007:

Any and all documents :

1. A complete inventory and accounting of all assets, both real and personal held by
Frances Evelyn Brown Church Living Trust under trust dated April 27, 2007;

2. All bank accounts; and

3. All items transferred and/or held by the trust for the last 36 months.

0855052d0610Z#3SVYO - SYITd NOWWOD - ITTIIANIIHO - Nd PLicL 8¢ Idy 0zZ0Z ~ G31id ATIVOINOH LOAT13

22





ELECTRONICALLY FILED - 2020 Apr 28 12:14 PM - GREENVILLE - COMMON PLEAS - CASE#2019CP2305580

23





SUBPOENA FOR DEPOSITION

James Ray Smith and
Suzuki of Anderson, Inc.,

Versus Case Number: 2019_rp-23-058580

Samuel ghurch and
Paula Church, Superior Court

Fulton County, Georgia

To; Name: Emma Church Loval

Address: 1308 Niles Avenue, NW

Atlanta, GA 30318

GREETINGS:

You are hereby commanded, that you attend and give testimony at the following date and
time:

The jatndayof,  apri1, 2020 3% 1070 &M/p.

At the following address and place:
Wheeler Reporiing Company

1600 Northside Dr., NW, #2350

Atlanta, GA 30318

Then and there to be examined on deposition for the purpose of discovery and for the
preservation of testimony by the  praIinTIFF

in the above entitled case, and to bring with you to said deposition the following books, papers,
documents and tangible things:
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This deposition shall be recorded by the following means:

Stenographic means; D Sound; D Sound and Visual means.

HEREIN FAIL NOT, UNDER PENALTY OF LAW
This the, day of, 20

Honorable Cathietene “Tina Rebinson. Clerk of
Surerior Court

RN Vi
By J
Dot Clerk’
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(/ALY
This is a Trust Agreement and a Declaration of Trust made for the benefit of FRANCES
EVELYN BROWN CHURCH, DURING HER LIFE, THEN SAMUEL THOMAS
CHURCH, with SAMUEL THOMAS CHURCH appointed as Trustee, this ,Z 2,4  day of
/).n'/ L2007,

REVOCABLE LIVING TRUST AGREEMENT
THE FRANCES EVELYN BROWN CHURCH LIVING TRUST

ARTICLE I STATEMENT OF PURPOSE

A. This Trust is established and declared to provide for management of certain real
properties; for management of any other properties that may be deposited with a Trustee at any
time; for the remainder benefit of SAMUEL THOMAS CHURCH, PER STIRPES; and for
the maintenance, comfort, and support of FRANCES EVELYN BROWN CHURCH during
her lifetime.

B. Property has been conveyed to the Trustee to be deposited in the name of this trust.
From time to time other properties, including life insurance policies, may be conveyed to a
Trustee if accepted for administration.

ARTICLE II: RECEIPT AND COVENANTS OF TRUSTEE

A. The Trustee hereby acknowledges receipt of the properties deposited in the name of
this trust.

B. Each Trustee will maintain, conserve, manage, invest, and reinvest the properties
deposit and accepted for the purposes of this Trust until such properties are distributed in the
manner as prescribed in this Trust.

C. Each Trustee will use best efforts to collect when due and administer in accordance
with the terms of this Trust the proceeds of all policies of insurance made payable to a Trustee.
No Trustee shall have any responsibility to pay premiums for such policies nor to pay the
principal or interest of any loan secured by Trustee except in Trustee's discretion and only fo the
extent of income or other assets of this Trust.

ARTICLE IIl: DISPOSITION OF TRUST ASSETS

Trustee or Successor Trustee shall dispose of the Trust property as follows:

Trust income in the amount deemed appropriate by the Trustee may be distributed at least
annually to FRANCES EVELYN BROWN CHURCH, during her lifetime.

Upon the death of FRANCES EVELYN BROWN CHURCH, Trust income in the
amount deemed appropriate by the Trustee may be distributed at least annually to SAMUEL
THOMAS CHURCH, during his lifetime

Upon the death of SAMUEL THOMAS CHURCH, all Trust principal property of
whatever type or kind, real, personal, or mixed shall be distributed to THE CHILDREN OF
SAMUEL THOMAS CHURCH, equally per stirpes. However, should any beneficiary of this
trust be under the age of 21, the Trustee shall not distribute the assets directly, but shall continue
to hold the assets in trust for said beneficiary until said beneficiary attains the age of 21. The

EBC
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Trustee may distribute income or principal for any purpose, at the Trustee’s sole discretion,
deemed to be in the best interest of the beneficiary for whom assets are held.

ARTICLE IV: TRUSTEE POWERS AND DISCRETIONS

Each Trustee, or Successor Trustee, shall have the following powers, and any others
aranted by law, to be exercised in the Trustee's or Successor Trustee's discretion as in the best
interests of the Beneficiaries:

A. To receive checks, drafts, or other commercial paper payable to the Trust and to
endorse in the name of the Trust and to deposit in any account in the name of the Trust in any
bank or savings and loan association;

B. To redeem and surrender for cash at maturity any certificates of deposit in the name of
the Trust, and to deposit in any account in the name of the Trust in any bank or savings and loan
association;

C. To withdraw from any account in the name of the Trust, in any bank or savings and
Joan association such funds as may be deemed necessary and advisable in my best interests;

D. To retain any property or undivided interest n property received from Grantors'
Estates or from any other source, including residential property, regardless of amy lack of
diversification, risk, or nonproductiveness;

E. To invest and reinvest in any property or undivided interest in property wherever
focated, including bonds, secured and unsecured notes, stocks of corporations regardless of class,
real property or any interest in real property, and interests in Trusts, including common Trust
funds, without being limited by any statute or rule concerning investments by a trustee.

F. To sell any Trust property, for cash or credit, at public or private sale; to exchange
Trust Property for other property; to grant options to purchase or acquire Trust Property; and to
determine prices and terms of such sales, exchanges, or options;

G. To operate, maintain, repair, alier, improve or remove any improvement on real
property; to make leases or subleases for an duration, though terms extend beyond termination of
Trust; to subdivide real property; to grant easements; to give consents and make contracts
relating to real property or its use; to release or dedicate any interest in real property;

H. To borrow money, from the banking department of a Trustee or from cthers, and io
mortgage or pledge any Trust propeity;

1, To employ and compensate attorneys, auditors, proxies, depositories, and agents, with
or without discretionary powers; to retain Trust Property in bearer form or in name of Trustee or
nominee, with or without disclosure of fiduciary relationship;

J. To determine mammer of ascertaining income and principal, and to allocate or
apportion receipts and disbursements between income and principal;

K. To take action with respect to conserving or realizing on the value of Trust Property
and, with respect to any foreclosure, reorganization, or other change affecting Trust property, to
pay, collect, contest, compromise, or abandon any demand of or against the Trust Property,
wherever situated, and to execute contracts, notes, conveyances, and other instruments, including
instruments containing provisions excluding personal liability;

L. To receive additional property from any source and add it to and commingle it with

the Trust Estate;
s
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M. To enter into any transaction authorized by this Article with any trustee, executor, or
administer of other trusts or estates in which any Beneficiary of this trust has any interest even
though such trustee or representative is also Trustee undex this trust; and to enter into any
transaction to purchase property or make loans on nofes secured by property comproniising any
portion of the Trust Property and to retain or dispose of any such property with the same freedom
as if it were a part of the original Property of this Trust;

N. To continue exeicising any power or discretion granted by this declaration for a
reasonable period after termination of the Trust, but only so long as no law relating to
perpetuities would be violated,;

O. To allocate different kinds or disproportionate shares of properties among
Beneficiaries and to determine the value of such property so allocated;

P. To establish out of income and to credit to principal any reasonable reserves for
depreciation of tangible properties;

Q. To retain any business interest, as shareholder, security holder, creditor, partner,
proprietor ot otherwise, even though such may constitute all or a large portion of Trust Property,
and to participate in the conduct of any business with respect to its management and affairs
which an individual could do as owner of the business, including but not limited to:

(1) voting stock and determining questions of policy;

(2) executing or amending partnership agreements;

(3) taking part in incorporation, consolidation, merger, recapitalization, reorganization,
liquidation, dissolution, or any other change in the nature of any business;

(4) investing additional capital in, subscribing to, or purchasing additional stock or
securities of, or making secured, unsecured, or subordinated loans to a business using Trust
Funds,

(5) electing or employing directors, officers, agents, or others for a business, and
compensating such persons including trustees and directors, officers, or agenis of trustees. Ifany
business is continued by a Trustee, it shall be without lability to my Personal Representative for
any loss to my estate or to the Trust, and continuance may be without application to any court for
authority to do so;

R. Power to buy, sell and trade in securities of every kind and nature (including options,
“short sales”, "puts®, “calls", or “"straddles”) and for such purpose a power to maintain and
operate margin accounts with brokers and to borrow money from any brokers and to pledge any
security held or purchased by Trustee with such brokers as security for loans or advances made to
said Trustee by brokers as security for loans or advances made to said Trustee by such brokers to
the extent of the value of the Trust Property.

S. THE SIGNATURE OF ANY ONE TRUSTEE OR SUCCESSOR TRUSTEE SHALL
BE DEEMED AS SUFFICIENT TO EXERCISE ALL THE TRUSTEE POWERS
CONTAINED IN THIS TRUST.

ARTICLE V: GENERAL PROVISION
A. No interest under this Trust shall be transferable or assignable by any Beneficiary, or
be subject during Beneficiary's lifetime to the claims of any Beneficiary's creditors,
B. A certificate signed by any Trustee under this instrument and acknowledged by him

EhC
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before a Notary Public shall be deemed to be conclusive evidence upon all persons and for all
purposes of the facts stated in such certificate respecting the terms of this instrument and the
identify of the Trustees who from time to time may be serving under it.

C 1If any part, clause, provision, or condition of this Trust agreement is held to be void,
invalid, or inoperative, such voidness, invalidity or inoperativeness shall not affect any other
clause, provision, or condition hereof; but the remainder of this Trust Agreement shall be
effective as though the clause, provision, or condition has not been contained herein,

ARTICLE VI: SUCCESSOR TRUSTELS
In the event SAMUEL THOMAS CHURCH is unable or unwilling to serve as Trustee
of this Trust, then HABERSHAM BANK shall serve as alternate Trustee of this Trust.

IN WITNESS WHEREOF, the Grantors have hereunto set their hands and seals, and the

Trustee has affixed their hand and seal the day and year fixst aforesaid.

Signed, Sealed and Delivered
in the Presepe€of:

_/”;" ’ d @
. Crzlp 12 Chesel
“WITNESSSnstece o, FRANCES SVELYN BROWN CHURCH,
AS GRANTOR
WITNESS @i enioly Cina SAMUEL THOMAS CHURCH, AS TRUSTEE
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STATE COF GEORGIA
COUNTY OF HABERSHAM

AFFIDAVIT

I, FRANCES EVELYN BROWN CHURCH , the Grantor and SAMUEL
THOMAS CHURCH, as Trustee, and the Witnesses, whose names are
signed to the attached or foregoing instrument, having been sworn
and declared to the undersigned officer that FRANCES EVELYN
BROWN CHURCH in the presence of witnesses, signed the
instrument as a Living Trust Agreement, that the Grantor and
Trustee and that each of the witnesses, in the presence of
FRANCES EVELYN BROWN CHURCH and in the presence of each
other, signed the Living Trust, as & witness.

Bl B Phrnid C )Mo o—

FRANCEﬁ’EVﬁLYN BROWN CHURCH, SAMURIL, THOMAS CHURCH,
As Grantor As Trustee

Z
MNES%;W“ S, “WITNESS Qlremlis (HEK

SUBSCRIBED AND SWORN TO before me by FRANCES EVELYN BROWHN
CHURCH, the Grantor and SAMUEL THOMAS CEURCH, the Trustee, and by
the witnesses, 5]96}’1@@1’ (oxr: and

OuGWV\ Opy , lwho are personally known to me and
who did take an oath, this __ A#A"Mhday of ﬂ{f)ﬁ . 2007 .

At HE g,

G rurde VY Gt Q?}gor?ﬁig%

Notary Public

My commission expires: £ §f TOOTD "}_E

\\\\

g

4.,‘2:'170"5%'\1\\ 'L\\\{\

2
M
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STATE OF SOUTH CAROLINA ) IN THE PROBATE COURT
)
COUNTY OF GREENVILLE ) Case No. 2013-E8-23-02151
IN THE MATTER OF: F!LEB
C .
FRANCIS EVELYN CHURCH, Deceased APR 15 200
James Ray Smith, ) GREENVILLE COUNTY
y PROBATE COURT
Patitioner, )
)
v. ) ORDER GRANTING SUMMARY
JUDGMENT
Todd Pruette, Esq., as Special )
Administrator of the Estate of Francis )
Evelyn Brown Church; Samuel Thomas )
Church, individually, as Attorney-in-Fact )
for Francis Bvelyn Brown Church, andas )
Trustee of the Francis Evelyn Brown )
Church Living Trust, dated April 27, 2007 )
afk/a the Francis Evelyn Church Trust; )
and John Doe, successor Trustee of )
hteFrancis Evelyn Brown Church Living )
Trust dated April 27, 2007 a/k/a the )
Francis Evelyn Church Trust );
}
Defendants. )

This matter came before the Court on a Motion for Summary Judgment and a Mation to
Mediate filed by Respondent Sarauel Thomas Church (“Respondent Church”). A hearing on
these motions was held on July 31, 2020, Present at the hearing were Joseph S. Lyles, Bsq., on
behalf of Samuel Thomas Church, and Daniel L. Draisen, on behalf of James Ray Smith, the
petitioner in this action (“Petitioner”). Subsequent to the hearing, the Court ordered mediation
between the parties, and the Court received Proof of Mediation on March 3, 2020, reflecting that

the parties reached an impasse at mediation.

|
e

0855082406 10Z#3SVYD - SYT1d NOWWOO - ITHANIZED - Nd ¥l-¢- gz Jdy 0Z0Z - G714 ATTVOINOHLDT S

32





Therefore, the Court must rule on the pending Motion for Summary Judgment. Afier a
careful review of the pleadings, the Court’s file, the affidavits of Respondent Church, applicable
law, and the arguments of counse'l, 1 find and conclude as follows.

The undisputed procedural history and events underlying the Petition and Statement of
Creditor’s Claim filed by Petitioner are as follows.

1. Suzuki of Anderson, Inc. obtained a judgment against Bvelyn Church, the
decedent, in the amount of $437,435.81 (the “Judgment”). The Judgment was entered on April
14, 2008 in the Superior Court of Habersham County, State of Georgia in Case Number 2207-
SU-CV-362-W. Bvelyn Church subsequently filed a Motion for New Trial. Evelyn Chutch is
also known as Francis Evelyn Church.

2, Evelyn Church died on March 23, 2013. Just three days later, the Superior Court
of Habersham County denied her Motion for New Trial in Case Number 2207-SU-CV-362-W by
Order dated March 26, 2013.

3. On March 27, 2013, a Suggestion of Death for Evelyn Church was filed in
Habersham County.

4, On April 23, 2013, a Notice of Appeal by Evelyn Church was filed with Superior
Court of Habersham County for Case Number 2207-8U-CV-362-W.

3. On July 16, 2013, Petition to Probate Will in Common Form was filed in the
Probate Cowurt of Habersham County.

6. On July 29, 2013, Attomeys for Evelyn Church filed a Motion to Withdraw

Appeal in Habersham County.
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7. On October 30, 2013, although a Petition to Probate Will had been filed in
Habershem County on July 16, 2013, 2 Small Estate Affidavit for the Estate of Evelyn Church
was filed in the Probate Court of Greenville County, South Carolina.

8. On October 6, 2014, James Ray Smith filed a Pefition to Appoint a Special
Administrator in the Probate Court of Greenville County, South Carolina.

g, By Order dated October 26, 2015, the Probate Court of Greenville County
appointed Todd Pruette, Esq. as Special Administrator of the Estate of Frances Evelyn Church,
found that Frances Evelyn Church was a resident of and domiciled in Greenville County at the
time of her death, and found that the claims of the petitioner, James Ray Smith, “will be decided
in a subsequent action Petitioner intends to file in Georgia.? Id., Page 2, Paragraph 7.

10.  On October 27, 2015, James Ray Smith filed a Staternent of Creditor’s Claim for
the amount of the Tudgment and served the same on the Special Administrator, Todd Prueite.
The Special Administrator has not allowed or disallowed the creditor’s claim.

11.  OnMay 3, 2017, the Special Administrator filed a Motion for Extension to file an
Accounfing and closing documents for the Estate of Frances Bvelyn Church and informed the
Probate Court in said motion that “a Statute of Elizabeth claim in Georgia will bring assets into
the estate. This action has not been resolved.” The Probate Court of Greenville County granted
the extension, but in its Order for Extension entered may 5, 2017, the Court required that, [i]f the
litigation in Georgia is not resolved by May 1, 2018, Personal Representative shall submit 2
report as to the status of the litigation and shall continue o submit such reports annually
thereafter.”

12, On June 1, 2017, the Superior Coutt of Habersham County issued an Order

Substituting the Special Administrator of the Estate of Francis Evelyn Church for Evelyn

%3
ey

3
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Church, individually, in Case Number 07-SU-CV-362 W, because Evelyn Church had died three
days prior to the Order for the Judgment being entered on March 26, 2013, and because Evelyn
Church was deceased when the Superior Court issued an Order denying her motion for a new
trial.

13.  Finally, on September 4, 2018, James Ray Smith filed a Petition (the “Petition™)
in this Court asserting causes of action against the Special Administrator of the Estate of Frances
Evelyn Church and parties alleged to have received assets from Evelyn Church as pert of a
scheme of fraudulent conveyances to defraud Petitioner.

The standard for determining whether to grant summary judgment is as follows:

Under Rule 56(c), SCRCP . . . summary judgment is proper when there is no
genuine issue as to any material fact and the moving parfy is entitled to judgment
as a maiter of law. Laurens Emergency Med. Specialists v. M.8. Bailey & Sons
Bankers, 355 $.C. 104, 584 8.E.2d 375 (2003); Fleming v. Rose, 350 8.C. 488,
567 S,E.2d 857 (2002); Regions Bank v, Schmauch, 354 8.C. 648, 582 S.E.2d
432 (Ct. App. 2003); Redwend Ltd. P’ship v. Edwards, 354 S.C. 459, 581 S.E.2d
496 (Ct. App. 2003). In determining whether any triable issue of fact exists, the
evidence and all inferences which can reasonably be drawn therefrom must be
viewed in the light most favorable to the nonmoving party. Sauner v. Public Serv.
Auth., 354 8.C. 397, 581 8.E:2d 161 (2003); Hendricks v. Clemson Univ,, 353
S.C. 449, 578 S.E.2d 711 (2003); McNair v. Rainsford, 330 S.C. 332, 499 8E2d
488 (Ct. App. 1998); see also Laurens Emergency Med. Specialists, 355 8.C. at
108, 584 S.B.2d at 377 (stating that in reviewing summary judgment motion, facts
and circumstances must be viewed in light most favorable to non-moving
party). If triable issues exist, those issues must go to the jury. Baril v. Aiken
Reg’l Med. Ctss,, 352 S.C. 271, 573 8.E.2d 830 (Ct. App. 2002); Young v. South
Carolina Dep’t of Corrections, 333 8.C. 714, 511 8.E.2d 413 (Ct. App- 1999).

“Sumunary judgment is appropriate where the pleadings, depositions, answers to
inferrogatories, and adrmissions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that the moving party is
entitled to judgment as a matter of law. Russell v. Wachovia Bank, N.A., 353
$.C. 208, 578 S.E.2d 329 (2003); Regions Bank, 354 S.C. at 659, 582 S.E.2d at
438; Rule 56(c), SCRCP. All ambiguities, conclusions, and inferences arising
from the evidence must be construed most strongly against the moving
party. Bayle v. South Carolina Dep’t of Transp,, 344 §,C. 115, 542 S.E2d 736
{Ct. App. 2001); see also Ferguson v. Charleston Lincoln Mercury. Ine., 349 S.C.
558, 563, 564 §.E.2d 94, 96 (2002) (“On appeal from an order granting summary
judgment, the sppellate court will review all ambiguities, conclusions, and

# W
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inferences arising in and from the evidence in a light most favorable to the non-
moving party below.”).

Under Rule 56(c), SCRCP, the party seeking summary judgment has the initial
burden of demonsirating the absence of a genuine issue of material fact. Regions
Bank, 354 S.C. at 659, 582 S.E.2d at 438; Trivelas v. South Carolina Dep’t of
Transp., 348 8.C. 125, 558 S.E.2d 271 (Ct. App. 2001). Once the party moving
for summary judgment meets the initial burden of showing an absence of
evidentiary support for the opponent’s case, the opponent eannot simply rest on
mere allegations or denials contained in the pleadings, Regions Bank, 354 3.C. at
660, 582 S.E.2d at 438, Rather, the nonmoving party must come forward with
specific facts showing there is a genuine issue for trial. 881 Med. Servs,, Inc. v.
Cox, 301 8.C. 493, 392 S.E.2d 789 (1950); Peterson v. West American Ins. Co.,
336 8.C. 89, 518 S.E.2d 608 (Ct. App. 1999); Rule 56(c), SCRCP. The purpose
of summary judgment is to expedite disposition of cases which do not require the
services of a faot finder, Dawkins v. Fields, 354 8.C. 58, 580 8.E.2d 433
(2003); George v. Fabri, 345 S.C. 440, 548 S.E.2d 868 (2001).” Schmitt v.
Courtney and Kemper Sports of Crowfleld, Inc. and Westvaco Development
Corp., 357 8.C. 310, 592 S.E.2d 326 (8.C. Ct. App. 2003).

In the instant case, Respondent Charch set forth in his Motion for Summary Judgment
that, “. . . the claim filed by the Petitioner was erroneous, ineffective, void ab initio, and late
pursuant to Section 62-3-803 of the South Carolina Code of Laws (2014).” Respondent Church
also set forth in his Motion for Summary Judgment that the claim of the petitioner was invalid
because the judgment serving as the basis of the claim was held by a corporation rather than by
Petitioner, who is a natural person. At the hearing in this matter, Respondent Chuzch argued
additional grounds for granting summary judgment, but the court will address only the grounds
set forth in the Motion for Summary Judgment for which Petitioner had nofice.

At first glance, the Motion for Summary Judgment seems to request summary judgment
only as to the Statement of Creditor’s Claim of Pefitioner, based on the language in the Motion
that, “. . . the claim filed by the Petitioner was etroneous, ineffective, void ab initio, and late
pursuant to Section 62-3-803 of the South Carolina Code of Laws (2014).” However, the court
concludes that Respondent Church was in fact seeking summary judgroent related to the causes

of action asserted in the Petition rather than the Statement of Creditor’s Claim. The Motion for
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Summary Judgment is filed with the identical caption as the Petition, and Respondent Church
argued that the creditor’s claim serving as the basis of the claims set forth in the Petition filed
September 4, 2018 was barred by the statute of limitations and thus also barred the claims in the
Petition. Accordingly, the court turns to the issue of whether the causes of action set forth in the
Petition filed on September 4, 2018 are barred by applicable statutes of limitation.

Petitioner argues that the Judgment entered in Habersham County was not final or
effective until Todd Pruitt, as Special Administrator of the Estate of Francis Bvelyn Church, was
substituted for Evelyn Church in the action in Habersham County. According to Georgia
0.C.G.A. § 8-11-25(a), “[ilf a party dies and the claim is not thereby extinguished, the court may
order substitution of the proper parties. The motion for substitution may be made by any party .
. .» Petitioner argues that, under Georgia law, “[z] deceased person cannot be a party to legal
proceedings. While the death of a party does not abate a pending action where the cause of
action survives . . . , nevertheless the effect of the death is to suspend the action as to the
decedent nntil someone is propetly substituted as a party to the proceedings. Until someone is
properly substituted as a party after the action is thus suspended, further proceedings in the case
are void as to the decedent” Tarpley v. Hawkins, 144 Ga. App. 598, 241 S.E. 2d 280 (1978).
Therefore, according to Petitioner, any applicable statute of limitations as to Petitioner’s claims
to collect the Judgment would not begin to run until the substitution of the Special Administrator
for Evelyn Church oceurred on June 1, 2017.

Petitioner’s actions, however, are in glaring contrast to this argument. While Petitioner
argues that the Judgment was not final until June 1, 2017, Petitioner filed his Statement of
Creditor’s Claim with this court on October 27, 2015 in an effort to collect the amount due on

the Judgment. The Statement of Creditor’s Claim filed by Petiticner alleges that the amount due

(e
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to Petitioner from Evelyn Church was $437,435.81 and was based on “payment of judgment
entered in civil action pumber 07-SU-CV-362W in Habersham County, Georgia.” In addition,
Respondent Church’s affidavit filed with the court establishes that, after Respondent Church and
his spouse filed a Voluntary Petition for Relief under Chapter 7 of the Bankruptcy Code in the
United States Bankruptcy Court in the District of South Carolina, Case No. 08-05119-hb,
Petitioner appeared as a plaintiff in Adversary Proceeding No. 09-80020-hb against Respondent
Church and Paula Church. In the Joint Pre-Ttial Order dated February 5, 2010 and submitted by
Petitioner and Respondent Church through their attorneys, Petitioner explicitly acknowledged
that Respondent Church had participated in transfers from assets of Evelyn Church to
Respondent Church as her trustee while knowing that Evelyn Church would not have enough
assets to pay the debt claimed by Petitioner. Therefore, Petitioner had actual knowledge of the
alleged fraudulent conveyances by February 5, 2010.

Having pursued claims related to the Judgment in 2009 in the ahove-referenced
bankruptey action and again in October 2015 by filing a Statement of Creditor’s Claim in this
estate, I find that the doetrine of judicial estoppel prevents Petitioner from pretending that
Petitioner could not pursue claims related to fraudulent transfers by Evelyn Church or
Respondent Church because the Judgment was not final and effective until June 1, 2017 (when
the Special Administrator herein was substituted as a party for the decedent, Evelyn Church),
The doctrine of judicial estoppel precludes a party from adopting a position in conflict with one
previously teken in the same or related litigation, Hayne Federal Credit Unior v. Bailey, 327
S.C. 242, 489 S.E2d 472 (1997). In the 2009 bankruptcy proceedings and the Statement of

Creditor’s Claim filed herein in 2015, proceedings which I find to be related to the Petition and
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the allepations in the Petition, Petitioner adopted the position that he could pursue claims against
the Judgment and that he could pursue clafms related to the alleged fraudulent conveyances.

Each of the causes of action set forth in the Petition is therefore barred by the statute of
limitations because Petitioner had actual knowledge of the alleged fraudulent conveyauces
between Evelyn Church and Respondent Church (as trustee or individually) by February 5, 2010
at the latest. Under South Carolina law, the causes of action for fraudulent conveyance and other
claims set forth in the Petition filed on September 4, 2018 are barred by the statute of limitations
for failure of Petitioner to commence the Petition until eight and one-half years following actual
knowledge of the facts and alleged injuries giving rise to such claims. See 8.C. Code Ann. §15-
3.530(2), (5} and (7); and O.C.G.A. §18-2-79(1). "An action fo set aside a conveyance under the
Statute of Elizabeth is an equitable action” and was cognizable only by the court of chancery
before the merger of the courts of law and equity. See Oskin v. Jokmson, 400 5.C. 350, 735
S E.2d 459, 463 (2012). Thus, the relevant statute of limitations for a frandulent conveyance is
established in S.C. Code Ann. § 15-3-530(7), which provides a three years statute of limitations.
Under Georgia law, the statute of limitations would likewise bar any claim in this case for a
fraudulent conveyance. O.C.G.A. §18-2-79(1) limits claims for fraudulent conveyances to four
years from the date of transfer, or if later, fo one year following the date when the transfer could
reasonably have been discovered by the claimant. Similarly, and as a separate ground for
granting summary judgment, the court finds that more than ten years have elapsed since the
original entry of the Judgment, and the Judgment is no longer active or enforceable. See S.C.
Code Ann. §15-39-30 providing that, “[e]xecutions may issue upon final judgments or decrees at
any time within ten years from the day of the original entry thereof and shall have active energy

during such period, without any renewal or renewals thereof, and this whether any refurn may or

4%
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may not have been mad during such period on such executions.” Petitioner may ot adopt the
position that he could not pursue the Judgment because he has in fact pursued the Judgment in.
prior, related proceedings, as discussed above. Furthermore, even if the Judgment was not
effective until June 1, 2017, and Petitioner somehow had a statutory right to file the Petition as a
creditor’s claim against the estate, I find that Petitioner failed to file his Petition within the one-
year time limit prescribed by 8.C. Code Ann. 62-3-803, instead waiting unfil September 4, 2018
to commence this action.

Although Petitioner argues that he is entitled to relief from the statutes of limitation
through equitable tolling, it is axiomatic vnder South Carolina law that “he who seeks equity
must do equity." Regions Bank v. Wingard Properties, Inc, et al, 715 S.E2d
348 (S.C. Ct. App. 2011) quoting Provident Life & Accident Ins. Co. v. Driver, 317 8.C. 471,
479, 451 S.E.2d 924, 529 (1994). First, Petitioner directly informed this court that he would
pursue his claims in the State of Georgia, but never did se. The Order of this court dated
October 26, 2015 found that the claims of Petitioner, “will be decided in a subsequent action
Petitioner intends to file in Georgia” Next, Petitioner apparently misinformed the Special
Administrator of this estate who in turn misled this court. The Special Administrator filed s:
Motion for Extension to file an Accounting and closing documents on May 3, 2017 on the basis
that, “a Statute of Elizabeth claim in Georgia will bring assets into the estate. This action has not
been resolved.” This court granted an extension to the Special Administrator to administer this
estate based on the misinformation from Petitioner. Thus, Petitioner has misled the court and the
Special Administrator, and the court refuses to grant equitable tolling of the statutes of limitation

when Petitfoner has not done equity.

N
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Finally, as for the argument of Respondent Church that the proper creditor under the
Judgment was Suzuki of Anderson, Inc. rather than Petitioner as an individual, the court finds
that this technical error is insufficient to serve as a basis for summary judgment. It appears that
James Ray Smith is or was the controlling shareholder and officer of Suzuki of Anderson, Inec.,
and this court would likely have permitted Suzuki of Anderson, Inc. to substitute as the petitioner
in the Petition if the court were not granting summary judgment to Respondent Church. Since
the court is granting summary judgment for the reasons set forth above, there is no reason to
address whether Petitioner should be allowed to substitute the name of the petitioner in the
Petition.

Therefore, the Motion for Summary Judgment of Respondent Church is hereby
GRANTED, zs all claims set forth in the Petition of Petitioner are barred by the applicable
statute of limitations, and equitable tolling is unavailable to Petitioner.

AND IT IS 8O ORDERED.

(oG]

Clayton L. Jénning
Associate Probate Judge
Greenville, South Carolina

aprl 1 2020
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF SOUTH CAROLINA

IN RE: CHAPTER: SEVEN

SAMUEL CHURCH and PAULA JUDGE: BURRIS

CHURCH CASE NO.: 08-05119-hb

JAMES RAY SMITH AND SUZUKI

OF ANDERSON, INC,, ADVERSARY PROCEEDING NO.. ___
Plaintiffs,

COMPLAINT TO DETERMINE
DISCHARGEABILITY OF DEBT

v UNDER 11 USC §523 AND TO
. DENY THE DEBTOR'S DIS-

SAMUEL AND PAULA CHURCH,

Defendant/Debtor. CHARGE UNDER 11 USC §727

TO THE HONORABLE JUDGE HELEN BURRIS:

Plaintiffs, Suzuki of Anderson, Inc. and James Ray Smith, creditors and parties in interest in
the above-referenced bankruptcy proceeding, file this Complaint to Determine Dischargeabil-
ity of Debt Under 11 USC §523 {the “Complaint”} and to Deny the Debtor’s Discharge under
11 USC §727, and in support thereof respectfully represents to the Court as follows:

I. Jurisdiction

1. This court has jurisdiction over the subject matter of this Complaint as a core proceeding
pursuant to the provisions of 28 USC §§1334 and 157(b}(2)(I), 11 USC §523, and 11 USC
§727 because this is a proceeding to determine the dischargeability of & particular debt and
to determine.

9. This court fixed December 8, 2008, as the last day to file a complaint to object to
discharge of debtor under 11 USC §727 and to determine dischargeability of debt under 11
USC §523.

3. The Plaintiffs fled a timely motion to extend the last day to file a complaint to object to
discharge of the debtor under 11 USC §727 and to determine dischargeability of debt under
11 USC §523.

4, The Court after 2 hearing on January 29, 2009, Ordered that Plaintiffs had until February
6, 2009, to file a complaint objecting to discharge of the debtor under 11 USC §727 and to
determine dischargeability of debt under 11 USC §523.
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5. This Complaint, therefore, has been timely filed.
II. Parties

6. ETD Motorsports, LLC is a limited Hability company owed by Samuel and Paula Church.
ETD Motorsports filed a Voluntary Petition for Relief under Chapter 7 of title 11 of the
United States Code (the “Bankruptcy Code”) in this court on January 15, 2008, and it was
assigned case number 08-00323-hb.

7 The Debtors Samuel and Paula Church filed Voluntary Petition for Relief under Chapter
7 of the Bankruptey Code in this court on August 25, 2008, and it was assigned case number
08-05119-hb.

8. James “Ray” Smith is an owner of Suzuki of Anderson, Inc. Both Ray Smith and Suzuki
of Anderson, Inc. are Plaintiffs in this action.

9. Mr. Randy Skinner is the appointed trustee for the ETD Motorsports, LLC, a company
owned by Sam Church,

10. Mr. John Fort is the appointed trustee for Sam and Paula Church’s personal bankruptcy.

11. The bankruptcy filed by ETD Motorsports, LLC is a related or associated case to the
bankruptcy proceedings initiated by Samuel and Paula Church because they ave insiders of
ETD Motorsports, LLC.

12. The Debtors may be served, pursuant to Fed. R. Bankr. P. 7004(b)(1}, by mailing a
copy of the Surnmons and Complaint to 111 Newman Street, Greenville, SC 29601, which
address constitutes either the Debtor’'s dwelling house or usual place of abode or the place
which the Debtors regularly conducts a business or profession.

II1. Operative Facts

13. Plaintiffs are creditors of the Debtors ETD Motorsports, LLC and Samuel and Paula
Church with claims in excess of $437,000. Plaintiffs claims against the Debtor are evidenced
by:

o the Debtor's schedules listing Plaintiffs as creditors; and

o various sales contracts between ETD Motorsports, LL.C and Suzuki of Anderson, Inc.;
and

COMPLAINT TO DETERMINE DISCHARGEABILITY OF DBBT UNDER 11 USC §323 AND TO DENY THE DEBTOR'S DISCHARGE
UNDER 11 USC §727

1% RE: SAMUEL CRURCHAND PAULA CHURCH
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o the personal guarantee given to Ray Stnith and/or Suzuki of Anderson, Inc. by Debtor
Samuel Church.

14. Suzuki of Anderson, Inc. was a retail business selling ATVs and sundry other merchan-
dise. It had been providing a substantial and steady living for Plaintiff Smith and his son
for several years. In mid 2003 Suzuki of Anderson, Inc. sold out to ETD Motorsports, LLC.,
which is owned by Sam Church. When Sam Church bought the business he and his mother,
Evelyn Church, signed personal guarantees for the debt owed to Mr. Smith. The sale price
was approximately $712,000.

15. By October 2006, Plaintiff Smith discovered that Sam Church was trying to sell ETD
Motorsports LLC. According to Debtor Sam Church, he eventually sold the business for
$350,000 in mid 2007 and used all but $30,000 to pay off the floor financiers for property
that he had sold but not paid off. Plaintiffs received absolutely none of the money from the
re-sale of his once thriving business. At the time of the bankfuptcies and to this date, the
debtor continues to owe Mr. Smith approximately $437,000.

16. At the time of the initial sale transaction in 2003 between Suzuld of Anderson and ETD

Motorsports, Sam Church provided a financial statement to Plaintiff Smith showing a net
worth of $862,000. Debtor’s personal bankruptey Summary of Schedules shows that Debtors
had a negative net worth of $1,625,790.79 upon filing, & loss of $2,487,790.79 in net worth.

17. Debtor Sam Church has still not answered in 2 clear fashion what withdraws he took
from ETD Motorsports or what happened to the $350,000 from the sale of ETD Motorsports,
L.LC. Debtor Sam Church has failed to adequately explain the loss of assets including the
$350,000 transaction for the sale of ETD Motorsports, LLC in 2007.

18. Debtors listed “business debts” on their personal bankruptcy that are not reported on
ETD Motorsports, LL('s bankruptey, but it appears that these debts at times were being
paid by ETD Motorsports, LLC.

19. On December 23, 2008, Plaintiff received information that the Debtor produced to Mr.
Skinner’s office for ETD Motorsports, LLC including 445 pages of information. Plaintiff
Smith found significant and troubling omissions from documentation provided by Debtor
Sam Church to the appointed Trustee Randy Skinner in the ETD Motorsports, LLC. Debtor
supplemented the information to Plaintiffs attorney on February 5, 2009, bu the one day
prior to the expiration of the deadline to object to discharge was not sufficient for Plaintiff

COMPLAINT TO DETERMINE DISCHARGEABILITY OF DEBT UNDER 11 LUSC §523 AND TO DENY THE DEBTOR'S DISCHARGE
UNDER. 11 USC §727

IN RE: SAMUEL CRURCHAND PAULA CHURCH
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and Plaintiff’s attorney to examine the extensive documentation.

90. Plaintiff Smith found errors in information provided to appointed Trustee Randy Skinner
in the ETD Motorsports, LLC proceedings. Upon information and belief, the Statements
of Financial Affairs filed by the Debtor Sam Church on his own behalf and on behalf of
ETD Motorsports, LLC were substantially and intentionally false and hid the true amount
of resources that the Debtors removed from ETD Motorsports for their own benefit.

91. At the first meeting of creditors for ETD Motorsports, Inc., Plaintiffs’ atborney appeared
and asked questions of Sam Church. Significant omissions were discovered and discussed on
the Statement of Financia] Affairs. Later, when Sam Church filed his personal bankruptcy,
he again failed to properly disclose on the Statement of Financial Affairs the funds that he
received from failed ETD Motorsports, LLC. These omissions frorm his personal bankruptcy
that are very similar to those Debtor was made aware of at the first meefing of creditors for
the ETD Motorsports bankruptey.

92. The appointed trustee Randy Skinner demanded that Sam Church provide him with
copies of all of the ETD Motorsports, LLC bank statements for 2006 and 2007 along with
copies of the checks and required that Sam Church correct the Statement of Financial Af-
fairs. The following bank statements were completely missing (although much or all of this
information has been provided to the Plaintiffs’ attorney on February 5, 2009, but Plaintiffs
have not had an opportuntity to review the information for completeness):

e Jannary 2006
January 2007
February 2007
March 2007
April 2007
May 2007

e July 2007

L]

»

]

93. The information provided by the Debtor to the Trustee in ETD Motorsports, LLC, failed
to provide the following pages are missing from the following bank statements (although much
of the information has been provided to the Plaintiffs’ attorney on February 8, 2009, but
Plaintiffs have not had an opportunkity to review the information for completeness):

e February 2006, pages 6, 8, 10, 12

COMPLAINT TO DETERMINE DISCHARGEABILITY OF DEST UNDER 11 USC §523 AND TO DENY THE DESTOR'S DISCHARGE
UNDER. 11 USC §727 :
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]

March 2006, pages 6, 8, 10, 12, 14
April 2006, pages 6, 8, 10, 12, 14

May 2006, pages 6, 8, 10, 12, 14

June 20086, pages 6, 8, 10, 12, 14

July 20086, pages 6, 8, 10, 12, 14, 16
August 2006, peges 7, 9, 11, 13, 15, 17
September 2006, pages 6, 8, 10, 12, 14
Qctober 2006, pages 6, 8, 10, 12, 14

]

¢

]

[

November 2006, pages not numbered
December 2006, pages 7, 9, 11, 13, 15
June 2007, pages 5, 7, 9
August 2007, pages 4, 6

]

94. The appointed trustee Rendy Skinner demanded that Sam Church correct the Statement
of Financial Affairs properly showing all of his withdraws from ETD Motorsports in 2007.
Sam Church amended the Statement of Financial Affairs for ETD Motorsports after the 341
meeting and reported withdraws totaling $23,600 for all of 2007 and ending with the last
transaction on 06/08/2007. The following is a list of $35,065.50 in questionable or clearly
omitted withdraws after 06/08/2007, where Debtors’ amended Statement of Financial Affairs
stops:

o Sam Church, 06/11/2007, $2,000

¢ $6,000 cash withheld from a more than $46,000 deposit, 06/19/2007, unknown recipient
or purpose

Sam Church, 06/21/2007, $1,000

Sam Church, 06/25/2007, $1,500

Southeast Toyota Finance (personal vehicle payment), $516.32
Sem Church, 08/02/2007, $500

Sam Church, 08/16/2007, $3,000

Sam Church, 08/20/2007, $500

Sam Church, 08/21/2007, $300

Habersham Bank 08/21/2007, $326.64 (creditor not listed on ETD Schedules D, E, or
F)
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Habersham Bank 08/21/2007, $542.50 (creditor not listed on ETD Schedules D, E, or
F)

SCBT, 08/23/2007, $1,679.59 {creditor not listed on ETD Schedules D, E, or F)
Sam Chuzch, 08/22/2007, $1,703.00

Sam Church, 08/22/2007, $203.00

Paula Church, 08/24/2007, $250.

Check or withdrawal, 08/24/2007, of $10,000,

University of Kentucky, 08/27/2007, $7,119.00

Southern Cross Builders, 08/27/2007, §4,464.77

e University of Kentucky, 08/27,/2007, $20.00

o University of Kentucky, 09/04/2007, $208.00

&

IV. Violation of 11 USC §523(a)(2)

5. Plaintiffs reassert Paragraphs 1 through 24 by reference as if specifically set forth
herein.

26. The debts owed by the Debtors to the Plaintiffs were incurred by the Debtors sale of
Suzuki of Anderson, Ine. to ETD Motorsports, LLC.

27. As part of the sales transactions from Suzuki of Anderson, Inc. to ETD Motorsports,
LLC, Sarmnuel Church and his mother, Evelyn Church, gave Plaintiffs personal guarantees to
induce them to make the sale of Suzuki of Anderson, Ine. to ETD Motorsports, LLC.

28. As part of the sales transactions from Suzuki of Anderson, Inc. to ETD Motorsports,
LLC, Samuel Church gave Plaintiffs a financial statement personal guarantees to induce
them to make the sale of Suzuki of Anderson, Inc. to ETD Motorsports, LLC.

29. Plaintiffs relied upon the accuracy of the Financial Statement given to Plaintiffs by
Samuel Church as assurance of Debtors’ financial ability to purchase the assets of Suguki of
Anderson, Inc.

30. Plaintiffs relied upon the personal guarantees given to Plaintiffs by Samuel Church and
Eveyln Church as assurance that Plaintiffs would be paid for the note payable to Suzuki of
Anderson, Inc.

COMDPLAINT TO DETERMINE DISCHARGEABILITY OF DEBT UNDER 11 USC §523 AND TO DENY THE DEBTOR'S DISCHARGE
UNDER, 11 USC §T27

IN RE: SAMUEL CHURCHAND PAULA CHURCH
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31. Debtor Samuel Church along with his mother, Evelyn Church, attempted o evade
responsibility on the personal guarantee by claiming in Georgia state court proceedings that
the personal guarantee provided to Plaintiffs was invalid and not enforceable.

32. The Debtors obtained the business of Suzuki of Anderson, Inc. by false pretenses, a
false representation, or actual fraud by procuring and presenting the personal guarantee of
his mother and then later asserting that it was invalid.

33. The Debtors obtained the business of Suzuki of Anderson, Inc. by use of a financial
statemnent respecting the Debtors’ financial condition on which the Plaintiff reasonably relied
and that the Debtors cansed the financial statements to be presented to the Plaintiffs with
intent to deceive.

34, The Debtors’ attempt to discharge the debt she owes to Plaintiff violates 11 USC
§523(A) and, therefore, the Debtor’s indebtedness to Plaintiff constitutes a nondischargeable
debt.

V. Violation of 11 USC §727

35. Plaintiffs reassert Paragraphs 1 through 34 by reference as if specifically set forth
herein.

36. The Plaintiff is a creditor that is permitfed to object to the granfing of a discharge under
11 USC §727(a) of this section.

37. Debtor failed to list property received from ETD Motorsports as an insider and other-
wise.

38. Debtor Samuel Church has failed to explain the loss of a substantial amount of as-
sets.

39. Debtors conducts and entire course of performance with Plaintiff Smith shows bad
faith and unfair dealings with Plaintiff Smith making the discharge of Debtors’ liability to
Plaintiffs inappropriate.

40, Debtor Samuel Church, with intent to hinder, delay, or defraud Plaintiff, has transferred,
removed, destroyed, mutilated, or concealed, or has permitted to be transferred, removed,
destroyed, mutilated, or concealed property of the debtor, within one year before the date of

COMPLAINT TO DETEAMINE DISCHARGEABILITY OF DEBT UNDER 11 USC §523 AND 70 DENY THE DEBTOR'S DISCHARGE
UNDER t1 UISC §727
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the filing of the petition; or property of the estate, after the date of the filing of the petition.
As a result, this Court should deny his discharge under 11 USC §727(2)(2).

41. Debtor Samuel Church has concealed, destroyed, mutilated, falsified, or failed to keep or
preserve any recorded information, including books, documents, records, and papers, from
which the debtor's financial condition or business transactions might be ascertained. As a
result, this Court should deny his discharge under 11 USC §727(a)(8).

42. Debtor Samuel Church knowingly arnd frandulently, in or in connection with the case
made a false oath or account and withheld from an officer of the estate entitled to possession
under this title, recorded information, including books, documents, records, and papers,
relating to the debtor's property or financial affairs. As a result, this Court should deny his
discharge under 11 USC §727(a)(4).

43. Debtor Samue! Church appears to have lost approximately $1.6 million between 11/2003
and 12/2005 and the debtor has failed to explain satisfactorily any loss of assets or deficiency
of assets to meet the debtor's liabilities. As a result, this Court should deny his discharge
under 11 USC §727(2)(5).

44. The Debtors committed the acts specified in 11 USC §727(a)(2}, (3), (4), (5) on or
within one year before the date of the filing of the petition, or during the case, in connection
with another case, under this title or under the Bankruptcy Act, concerning an insider. As
a result, this Court should deny his discharge under 11 USC §727(a)(7).

VI. Requested Relief
WHEREFORE, Plsintiffs respectfully request that this Court upon trial:

A. Order that the Debtor’s indebtedness to Plaintiff (or such amount thereof that the Court
deems appropriate) constitutes a nondischargeable debt pursuant to 11 USC §523;

B. Order that the Debtor shall be denied a discherge of his indebtedness (in parf or in full
as the Court deems appropriate) pursuant to 11 USC §727;

C. Grant a nondischargeable judgment in favor of Plaintiffs against the Debtor plus pre-
judgment and postjudgment interest as provided by law, reasonable attorney fees, costs and
expenses; and

D. Order that the appointed trustee examine the acts and conduct of the debtor to determine

COMPLAINT TO DETERMINE DISCHARGEABILITY OF BEBT UNDER 11 USC §523 AND TO DENY THE DEBTOR'S DISCHARGE
UNDER 11 USC g727v
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whether a ground exists for denial of discharge pursnant to 11 USC §727(c)(2); and

E. Grant Plaintiffs such other and further relief to which Plaintiffs may be justly enti-
tled.

Respectfully submitted,

Sor

urt D. Gibson Date
Attorney for Debtor(s)

GIBSON LAW FIRM

Post Office Box 45

Anderson, South Carolina 29622

Telephone: 864-261-7040

Facsimile: 864-261-7932

Email: kgibson@gibsontawfirm.com

Bar Number: 6347

COMPLAINT TO DETERMINE DISCHARGEBABILITY OF DEBT UNDER 11 USC §525 AND TO DENY THE DEBTOR'S DISCHARGE
UNDER 11 USC §727

1N RE;: SAMUEL CHURCEAND PAULA CHURCH
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IN RE:

UNITED STATES BANKRUPTCY COURT
DISTRICT OF SOUTII CAROLINA

CHAPTER: SEVEN

SAMUEL CHURCH and PAULA JUDGE: BURRIS
CHURCH CASE NO.: 08-05119-hb

JAMES RAY SMITH AND SUZUKI
OF ANDERSON, ING.,
Plaintiffs,

V.

SAMUEL AND PAULA CHURCH,
Defendant/Debtor.

JOINT PRE-TRIAL ORDER

Pursuant to the Local Rules and the Order dated January 4, 2010, council for the parties
hereby submit the following Joint Pre-Trial Order:

1. The facts which are admitted and require no proof:

1.

ETD Motorsports filed a Voluntary Petition for Relief under Chapter 7 of title 11
of the United States Code (the “Bankruptcy Code”) in this court on January 15,
2008, and it was assigned case number 08-00323-hb.

The Debtors Samuel and Paula Church filed Voluntary Petition for Relief under
Chapter T of the Bankruptcy Code in this cowrt on August 25, 2008, and it was
agsigned case number 08-05119-hb.

Trustee Randy Skinner was appointed Chapter 7 Trustee of the ETD Motorsports
bankruptcy case.

Trustee John Fort was appointed Chapter 7 Trustee of the Debtor’s personal
bankruptcy case.

The bankruptey filed by ETD Motorsports, LLC is a related or associated case to
the bankruptcy proceedings initiated by Samuel and Paula Church because Sam
and Paula Church are and were insiders of ETD Motorsports, LLC.

James “Ray” Smith owns Suzuki of Anderson, Inc.

Suzuki of Anderson, Inc. was a retail business selling motorcycles, ATVs and
related parts and merchandise.

The Debtor signed a personal guarantee dated October 17, 2003, that guaran-
teed “payment of all monetary payments due Suzuki on Schedule 1 of the Asget

ADVERSARY PROCEEDING NO.: 09-80020-hb
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Purchase Agreement.”

9. Evelyn Church signed a personal guarantee dated October 23, 2003, that guaran-
teed “payment of all monetary payments due Suzuki on Schedule 1 of the Asset
Purchase Agreement.”

10. At the Section 341 First Meeting of Creditors on February 26, 2008, Trustee
Randy Skinner required that the Debtor correct omissions and/or errors on the
bankruptey petition and provide bank statements of ETD Motorsports for the
two years prior to the filing of the ETD Motorsports bankruptey petition.

11. The bank statements submitted to Trustee Randy Skinner by Deblor througl Lis
hankruptcy attorney omitted the following pages:

o January 2006 all;

¢ January 2007 all;

e February 2007 all;

s March 2007 all;

o April 2007 all;

o May 2007 all;

e July 2007 all;

e February 2006, pages 6, 8, 10, 12;

e March 2006, pages G, 8, 10, 12, 14;

o April 2006, pages 6, 8, 10, 12, 14;

e May 2006, pages 6, 8, 10, 12, 14;

o June 2006, pages 6, 8, 10, 12, 14;

e July 2006, pages 6, 8, 10, 12, 14;

o August 2006, pages 7, 9, 11, 13, 15, 17;
e September 2006, pages 6, 8, 10, 12, 14;
e October 2006, pages 6, 8, 10, 12, 14;

e December 2006, pages 7, 9, 11, 13, 15;
o June 2007, pages 5, 7, 9; and

August 2007, pages 4, G.

JOINT PRE-TRIAL ORDER

ADVERSARY PROCEEDING NUMBER: 09-80020-hb
IN RE: SAMUEL CHURCHAND PAULA CHURCH
PAGE 2 OF 42
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13.

14.

15.

16.

18.

19.

20.

The Debtor Sam Church was the Trustee of his mother’s trust at the time that
he participated as Trustee of that trust in the transfer all of Evelyn Church’s real
property assets to the trust. When the Debtor Sam Church participated in the
transfer of his Evelyn Church’s assets into her Trust he knew that Ms. Evelyn
Church probably would not have enough remaining assets to pay the entire debt
claimed by Plaintiffs.

Sam Church knew that attorneys representing James Ray Smith had served Ive-
lyn Church with 2 summons and complaint when Sam Church and Evelyn Church
transfered Evelyn Church’s real and personal property to the trust established by
Evelyn Church.

The Debtor testified on October 16, 2007, in a deposition under oath that he
received approximately $30,000 cash from the sale of his business to Donald Ras-
nick.

The Debtor testified on February 26, 2009, in the Section 341 meeting under
oath that he received approximately $30,000 cash from the sale of his business to
Donald Rasnick.

ETD Motorsports, LLC was a limited liability company owned by Samuel and
Paula Church.

Tn 2003 Suzuki of Anderson, Inc. sold its assets to ETD Motorsports, LLC., which
is owned by Sam Church. The sale price was $713,501.81.

As part of the sales transactions from Suzuki of Anderson, Inc. to ETD Motor-
sports, LLC, Samuel Church sent to James Ray Smith’s attorney, Bill Thomson,
a financial statement dated August 1, 2003, showing a net worth of $862,000.

At the time of the sale of assets from Suzuki of Anderson to ETD Motorsports,
Suzulki of Anderson was authorized by four manufacturers to sell lines of products.
Three of those manufacturers authorized ETD Motorsports to sell their products
after the closing.

The following list of checks lists checks that were withdrawn by Sam Church from
the ETD Motorsports bank account for his or his family’s personal benefit after
06/08/2007:

Sam Church, 06/11/2007, $2,000

$6,000 cash withheld from a more than $46,000 deposit, 06/19/2007, unknown
recipient or purpose

Sam Church, 06/21/2007, §1,000
Sam Church, 06/25/2007, $1,500

Southeast Toyota Finance (personal vehicle payment), $516.32

JOINT PRE-TRIAL ORDER
ADVERSARY PROCEEDING NUMBER: 08-80020-hb
IN RE: SAMUEL CHURCHAND PAULA CHURGCH

PAGE 3 OF 42
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21,

23.

o Sam Church, 08/02/2007, $500
o Sam Church, 08/16/2007, $3,000
o Sam Church, 08/20/2007, $500
o Sam Church, 08/21/2007, $300

e Habersham Bank 08/21/2007, $326.64 (creditor not listed on ETD Schedules
D,E, or F)

e Habersham Bank 08/21/2007, $542.50 (creditor not listed on ETD Schedules
D, E, or F)

o SCBT, 08/23/2007, $1,679.59 (creditor not listed on ETD Schedules D, E, or
F)

e Sam Church, 08/22/2007, §1,703.00

Sam Church, 08/22/2007, $203.00

Paula Church, 08/24/2007, $250.

Check or withdrawal, 08/24/2007, $10,000
University of Kentucky, 08/27/2007, $7,119.00
Southern Cross Builders, 08/27/2007, $4,464.77
University of Kentucky, 08/27/2007, $20.00
University of Kentucky, 09/04,/2007, $208.00

o

Neither Bankruptcy Trustee requested further information from debtors or noti-
fied Attorney Sarratt of any deficiency in the information provided after the initial
request for information.

The parties agree that the amount the Debtor owes to the Plaintiffs James Ray
Smith and /or Suzuki of Anderson, Inc. is $437,435.81 if the Court finds that the
Debtor owes money to the Plaintiff or Plaintiffs. This admission of fact is limited
by agreement of the parties to have effect in the bankruptcy proceedings before
this Court only and shall not have preclusive effect or be claimed by either party
to be res judicata in litigation in other Courts.

The parties agree that tables 1 through 25 attached hereto are admissible compi-
lations of the check dates, amounts and payees as listed. The precise numbers on
the listings of checks have not been carefully reviewed in full, so the parties may
suggest corrections to the tables once their reviews are complete.

2. The facts which remain to be litigated:

JOINT PRE-TRIAL QRDER
ADVERSARY PROCEEDING NUMBER: 0§-80020-kb
1IN RE: SAMUEL CHURCHAND PAULA CHURCH
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h.

Did the Debtor’s participate in a fraudulent transfer of Evelyn Church’s assets
into & trust to frustrate Plaintiffs’ efforts to collect on the personal guarantee
signed by Evelyn Church?

Did the debtor willfully, knowingly, and maliciously destroy property of the Plain-
tiffs by participating the transfer of Evelyn Church’s real property assets into a
trust?

Did the debtor defrand the Plaintiffs with the use of a false Financial Statement
at the inception of the sale of assets from Plaintiffs to Defendants such that his
dischorge should be denied under §5237

Did the Debtor Samuel Church conceal, destroy, mutilate, falsify, or fail to keep
or preserve any recorded information, including books, documents, records, and
papers, from which the debtor’s financial condition or business transactions might
be ascertained?

Did the Debtor Samuel Church knowingly and fraudulently, in or in connection
with the case make a false oath or account and withhold from an officer of the es-
tate entitled to possession under this title, recorded information, including books,

documents, records, and papers, relating to the debtor’s property or financial
affairs?

Did the Debtor fail to explain satisfactorily any loss of assets or deficiercy of
assets to meet the debtor’s liabilities?

Did the Debtor expect that James Ray Smith would rely upon the Financial
Statement he sent to Bill Thomson in the transaction with Sam Church resulting
in the transfer of the Suzuki of Anderson, LLC.

Is the Defendant Hable to the Plaintiffs for the purchase of the assets of Suzuki
of Anderson, Inc.?

3. A list of exhibits to be introduced at the hearing, in the sequence proposed
to be introduced, with a description of each sufficient for identification,
together with a statement of any objections thereto (with specific grounds
stated), and a statement confirming the fact that the parties have exchanged
copies of said exhibits:

A. Plaintiff’s Exhibits.

1. Adversary rule 26 disclosures
2. Affidavit of George Brock,

3. Affidavit of Thomson, transmittal to Thomson of guarantees of Sam Church
and Evelyn Church.

4. Church 341 meeting recording in ETD case

JOINT PRE-THIAL ORDER
ADVERSARY PROCEEDING NUMBER: 09-80020-hb
IN RE: SAMUBL CHURCEAND PAULA GHURCH
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE

IN RE: SAMUEL CHURCH,

Debtor
JAMES RAY SMITH and
SUZUKI OF ANDERSON, INC., C/A No.: 2019-CP-23-05580
Plaintiffs,
~VS.- ORDER DENYING MOTION
TO QUASH
SAMUEL CHURCH,
Defendant.

This matter came on for hearing before me on the 27% day of May, 2020 pursuant to a
Motion to Quash filed by the Defendant on April 28, 202 in regard to certain subpoenas issued on
behalf of the Plaintiffs in the above-captioned matter.

Present at the hearing were Daniel L. Draisen, Esq., attorney for the Plaintiffs, Defendant
Samuel Church and his attomey, Joseph Lyles, Esq. Having reviewed the pleadings, the
memoranda, the documentation filed by the parties, having heard fully the arguments of counsel and
considered the applicable law, Defendant’s Motion is DENIED.

In his Motion, Defendant asserts several bases for the request to quash subpoenas Plaintiffs
seek to have issued by the Clerk of Court for Fulton County, Georgia to Emma Loyal, Defendant’s
daughter. Among those, the Defendant asserts that the Court lacks jurisdiction over a Georgia
resident, that the statute of limitations has run on Plaintiffs’ claims in regard to certain transfers

Plaintiffs alleged to be fraudulent, that the assets for which information is sought were transferred
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by a Georgia resident, to a Georgia Trust and then to a Georgia, LLC such that Plaintiffs would
have no action against those assets in the instant matter, and that requiring the Defendant’s daughter
to participate in a deposition and/or discovery would be inconvenient and unduly burdensome,
would serve no legitimate purpose, and that same is being interposed by Plaintiffs merely to harass
the Defendant.

The matter pending before the Court is in the nature of supplemental proceedings wherein
the Plaintiffs seek to obtain payment of a judgment entered into and given by the Defendant to the
Plaintiffs on August 16, 2010 as part of Defendant’s bankruptcy case before the United States
Bankruptcy Court. In an effort to discover what income and assets the Defendant has (or may have)
Plaintiffs seek to have Georgia subpoenas (not South Carolina) issued to one (1) of Defendant’s
adult children for the purpose of conducting discovery into the fransfer of assets which Plaintiffs
believe should and would now belong to the Defendant debtor.

The Defendant’s daughter, Emma Church Loyal, as is admitted in Defendant’s Motion is the
current Trustee of the Frances Evelyn Brown Church Living Trust. Pursuant to the Trust
Agreement attached to Defendant’s Motion as Exhibit C, “Upon the death of FRANCES EVELYN
BROWN CHURCH, Trust income in the amount deemed appropriate by the Trustee may be
distributed at least annually to SAMUEL THOMAS CHURCH, during his lifetime.” It is also
undisputed that Sam Church is not deceased.

As to Defendant’s assertions of lack of jurisdiction, I find, pursuant to SC Code, Ann.,
Section 15-47-100, et seq. "Uniform Interstate Depositions and Discovery Act” and Georgia
Code, Section 24-13-110, et seq., that both states adhere to the “Uniform Interstate Depositions

and Discovery Act," Accordingly, South Carolina litigants may seek the issuance of a subpoena
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from the State of Georgia to a citizen and resident of that jurisdiction for the purposes of
conducting depositions and discovery related to a matter pending in South Carolina.

With regard to Defendant’s other assertions regarding the statute of limitations, that the
assets belonged to a Georgia resident such that Plaintiffs have no action against those assets in the
instant matter, and that requiring the Defendant’s daughter to participate in a deposition and/or
discovery would be inconvenient and unduly burdensome, 1 find that Plaintiffs’ efforts to issue
subpoenas to the Defendant’s daughter in Georgia are in the form of discovery to determine if assets
of the Defendant are in the hands of a third party. I find that such discovery efforts are reasonable
and appropriate under the facts and circumstances of this case, and that such discovery is
permissible. I further find that Defendant has not waived and may raise defenses as to the relevance
or admissibility of any evidence obtained by the Plaintiffs by way of this discovery process.

Based on the foregoing, Defendant’s Motion is, and same is hereby, DENIED.

IT IS SO ORDERED.

JUDGE’S SIGNATURE PAGE TO FOLLOW
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Case Caption:
Case Number:

Type:

Greenville Common Pleas

James Ray Smith , plaintiff, et al vs. Samuel Church , defendant, et al
2019CP2305580

Master/Order/Other

And It Is So Ordered!

s/ Judge Charles B. Simumons, Jr. (3023)

Electronically signed on 2020-06-02 08:40:10 page 4 of 4

08550£Z240610Z#3SVD - SYI1d NOWWOD - ITIANIZHD - WV 00°6 20 UNP 0202 - 3714 ATIVOINOYLO313

62





STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF GREENVILLE ) C.A. No. 2019-CP-23-05580
)
James Ray Smith and )
Suzuki of Anderson, Inc., )
)
Plaintiffs, ) NOTICE OF MOTION AND
vs. ) MOTION FOR RECONSIDERATION
)
Samuel Church, )
)
Defendant, )
)

TO: DANIEL L. DRAISEN, Attorney for Plaintiffs

NOW COMES the Defendant, Samuel Church, who respectfully moves this Court to
reconsider its Order filed on June 2, 2020.

The Court is asked to reconsider or amend its ruling pursuant to Rule 59 SCRCP on the
grounds that the Plaintiffs have failed to articulate, and the Court has failed to find, any need for
the information or documents they are requesting in the subpoenas issued to the non-party,
Emma Loyal. Further, the Court has failed to conduct the requisite balancing of the need against
the burden that Emma Loyal will suffer in responding to the subpoena duces tecum and in
undergoing the examination in the oral deposition. Further, the Court failed to consider whether
less invasive and burdensome methods of discovery were available, especially in light of the
Worldwide Pandemic and its attendant modification of normal human contact. Absolutely no
exammination or weighing was made concerning the dangers from Covid-19 an oral deposition

might pose to Emma Loyal and her family. Va. Dep't of Corr. v. Jordan, 921 F.3d 180 (4th Cir.

2019),
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Further, Plaintiffs failed to show how the information being sought is relevant in light of
the following impediments to their pursuit of the Georgia assets:
1. The assets where never owned by Samuel Church (Sam);
2. The assets were owned and transferred by Mrs. Church long ago and the statute of
limitations has run;
3. The primary asset is owned by a Georgia Limited Liability Company in which Sam is not
a member and therefore it can not be reached by a charging order;
4, Sam has no control over the assets;
5. The trust at issue contains no assets presently;
6. A trust can only be sued in the state where the Trustee resides, which in this case 15 in
Georgia.
7. A South Carolina court has no jurisdiction to affect assets located in Georgia and owned
and controlled by Georgia citizens or entities.
RESPECTFULLY SUBMITTED.
THE LYLES LAW FIRM, LLC
By:  s/Joseph S. Lyles
S.C. Bar #3462
P.O.Box 915
Travelers Rest, SC 29690
(864) 834-8111

June 4, 2020 (864) 610-2033 (fax)
Travelers Rest, SC Attorney for Defendant
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STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE CASE NUMBER 2019CP2305580
IN THE COURT OF COMMON PLEAS

FORM 4
JUDGMENT IN A CIVIL CASE

James Ray Smith Suzuki Of Andersen Inc | Samuel Church

PLAINTIFF(S) DEFENDANT(S)

Submitted by: [] Self-Represented Litigant

Attorney for: [ ] Plaintiff [] Defendant

00 O OK O

IT IS ORDERED AND ADJUDGED: D See attached order; (formal order to foliow) D Statement of Judgment by the Court:

After review and careful consideration of the Motion for Reconsideration filed on June 4, 2020, the Motion is hereby;

1#3

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered. [ See Page 2 for additional information.

ACTION DISMISSED (CHECK REASON): [ Rule [2(b), SCRCP; [7] Rule 41(a), SCRCP (Vol. Nonsuit); &
[(] Rule 43(k), SCRCP (Seitled); [] Other:

ACTION STRICKEN (CHECK REASON): I:] Rule 403} SCRCP; D Bankruptcy;
[] Binding arbitration, subject to right to restore to confirm, vacate or { ] Other:

modify arbitration award;
STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[] Affirmed; [ ] Reversed; [ | Remanded; [ ] Other:

6 QL unr 020

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.

ORDER INFORMATION

Date Amended from Order filed on June 9, 2020.
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. ()
Denied. 2
CDC (Centers for Disease Control) COVID-19 protocols shall be complied with relative to the deposition. m
S
N
It is so Ordered. 2
This order [_] ends [X] does not end the case. Q
Additional Information for the Clerk: R
[S]
o
INFORMATION FOR THE JUDGMENT INDEX g
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. <If

there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
{List name(s) below) (List name(s) below) (List amount(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest or
additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the clerk.
Note: Title abstractors and researchers should refer to the official court order for judgment details.

E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.

3023 2/17/2020

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 2/17)
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Circuit Court Judge Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on , and a copy mailed first class or placed in the appropriate attorney’s box on , to attorneys of record or
to parties (when appearing pro se) as follows:

Daniel L. Draisen 2006 N. Main Street Anderson, SC 29621

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
Court Reporter - Clerk of Court
Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy
of the judgement to parties who are not E-Filers or whe are appearing pro se. See Rule 77(d), SCRCP.

ADDPITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to (rial or hearing before the court. The issues have been tried or heard and a decision rendered.
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Greenville Common Pleas

Case Caption: James Ray Smith , plaintiff, et al vs. Samuel Church , defendant, et al
Case Number:; 2019CP2305580

Type: Master/Order/Form 4

And It Is So Ordered!

s/ Judge Charles B. Simmons, Jr. (3023)

Electronically signed on 2020-06-08 15:08:35 page 3of3
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas

Charles B. Simmons, Jr., Master-In-Equity

Trial Court Case No. 2019-CP-23-05580
Appellate Case No. 2020-000913

In Re: Samuel Church, Debtor,

James Ray Smith and Suzuki of Anderson, Inc., .......... ... i Respondents,

Samuel Church, . .. ..o e i i i e e Appellant.

PROOF OF SERVICE

I certify that I have served the Motion for Reinstatement of Appeal, Memorandum in
Support of Motion for Reinstatement of Appeal, and Affidavit of Appellant on James Ray Smith
and Suzuki of Anderson, Inc., via electronic mail on July ! & , 2020, addressed to their

attorney of record, Daniel L. Draisen, at daniel@injuredsc.com.

ity 1% 2020 %/ %L_/

? 7

SWORN to before me this The Lyles Law Firm, LL.C
| 4 day of July, 2020. P.O.Box 915
%ﬂ 0 m Travelers Rest, SC 29690
//f Q (864) 834-8111
My commission expires 1 1/15/2026 Attorney for Appellant

68






